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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



LOCKMAN V. LANG et al. 

(Circuit Court of Appeals, Eighth Circuit. July 18, 1904.) 

No. 1,923. 

1. APPEAIy— ASSIGNMENT OP BbEOES— FiLING BEFCBE ALLOWANCE INDISPENS- 

ABLE. 

Tlie filing of an assignment of errors before or at the tlme of the allow- 
anee of an appeal Is indispensable under the eleventh ruie of the Circuit 
Courts of Appeals (91 Fed. vi, 32 C. O. A. Ixxxviii), and the appeal will be 
dismissed if the assignment Is not thus filed. 

2. SaME— CONDITIONAL ALLOWANCE. 

An allowance of an appeal on condition that the petitioner give a bond 
in a fixed amount does not become effective until the bond Is glven and 
aecepted, and the flllng of an assignment of errors before or at the time of 
the approval of the bond Is a filing withln the time prescribed by the rule. 

3. Eeeor and Appeal to Review Samb Rin:,iNas. 

The practice of taklng an appeal and a wrlt of error to review the same 
adjudication is not only permisslble, but commendable, in cases in which 
counsel hâve just reason to doubt which Is the proper proceeding to glve 
jurisdictlon to the appellate court 

4. Same— Assignment of Eeeobs. 

Where in proceedings by appeal and by wrlt of error to review the same 
rulings the alleged errors are the same In both proceedings, the filing of 
' a single assignment of errors accompllshes the purpose of rule 11, and is 
sufficient to sustain the proceeding requislte to obtain the review. 

6. Same— Mattee of Right— Takinq Reqtjisite Secueitt Allows. 

An appeal is a matter of right, and It is allowed and the jurisdictlon of 
the case is transferred to the appellate eourt by the acceptance by the 
proper court or judge of security upon the appeal withln the time flxed by 
the statute. 

8. Same— Citation aftee Time to Appeal has Elapsed. 

A citation is not jurisdictional. Where an appeal has been allowed by 
the taking of security within the statutory time, and the transcript of the 
record has been flled and the case has been docketed at the proper term of 
the appellate court, the failure to issue a citation within the time pre- 
scribed for the appeal does not detract f rom the jurisdictlon of the review- 
Ing court, or furnish ground for a dismissal of the appeal, but the appel- 
late court wlll grant an opportunity to issue and serve a citation. 
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7. Banidstiptot— Pleadino— Bankeupt has RiaHT to Oppoetunitt to An- 
swBR Pétitions against Him. 

An alleged bankrupt has a rlght to a reasonable time to answer péti- 
tions for hls adjudication. A single day Is net a reasonable time for an 
alleged bankrupt, who Is not wlthin tbe district, to answer an amended pé- 
tition, wblch for the flrst time charges him with certain acts of f raud and 
bankruptey. 

(Syllabus by the court.) 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 
See 128 Fed. 279. 

Lester' Mcïvéah (W. Scott Bicksler and Edmon G. Bennett, on the 
brief), for appellant. 

H. W. Currey (William L. Dayton, on the brief), for appellees. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

SANBORN, Circuit Judge. This is an appeal from an adjudica- 
tion of the bankruptey of R. H. Williams, rendered on March 24, 
1903. SinCe thè proceedings in the District Court which are- about 
to be considered, Williams has deceased, and Forrest Lockman, 
the administrator of his estate, has been substituted for him in this 
court. An appeal from the adjudication in bankruptey was al- 
lowed to Williams on the day the judgment was rendered, and his 
bond upon the . appeal was approved by the judge of the District 
Court on March 31, 1903. At the ensuing September term of this 
court this appeal was dismissed on the authority of Webber v. Mi- 
hills, 134 Fed. 64, 59 C. C. A. 578, because the assignment of errors 
was not filed before or at the timé of the allowance of the appeal, 
as required by the eleventh rule of the Circuit Court of Appeals 
(91 Fed. vi; 32 C. C. A. Ixxxviii). Lockman v. Lang (C. C. A.) 

128 Fed. 279. A motion for a rehearing was subsequently granted, 
because it appeared that the order which allowed the appeal was 
not absolute as in Webber v.Mihills; but was "upon the condition, 
nevertheless, that he [the alleged bankrupt] give bond on such 
appeal in the sum of one hundred dollars ($100)," and he gave the 
bond and filed his assigftiment of errors within the 10 days allowed 
for his appeal by the act of Congress. 

The conditional order Of allowance did not become effective until 
its condition was complièd with, until the bond on appeal was 
given and accepted uncier it. If no bond had been given or ap- 
proved, the court below!wQuld never hâve lost, and this court would 
never hâve gained, jurisdiction of the case. Hence an assignment 
of errors filed before or at the time of the acceptance of the bond 
was filed within the time prescribed by the rule of this court. Wil- 
liams' assignment of errors was filed on March 31, 1903, at the time 
of the approval of his bond, and the appellee was not entitled to a 
dismissal of his appeal because the assignment of errors was not 
filed at an earlier date. Simpson v. First National Bank (C. C. A.) 

129 Fed. 257. 

It is now contended, howevèr, by counsel for the appellees, that 
this appeal should be dismissed because the spécifications of error 
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are preceded by the statement that the bankrupt "files the following 
assignments of error, upon which he will rely in the prosecution 
of his writ of error in this, the above-entitled cause," and because 
he prayed and obtained a writ of error to review the judgment 
against him at the time that he filed this assignment of errors and 
gave his bond on appeal, and he did net procure the issue of a 
citation upon the appeal until May 13, 1903, after the time for taking 
his appeal had elapsed. Through abundance of caution, counsel 
for Williams sued out a writ of error, and also procured the al- 
lowance of an appeal to review the same adjudication. The al- 
leged errors upon which he relied to reverse the judgment against 
him were the same in each proceeding. The purpose of an assign- 
ment of errors is to inform the court and the counsel for the oppo- 
site party of the ground of the attack upon the rulings of the trial 
court. The practice of taking an appeal and a writ of error to re- 
view the same adjudications is not only permissible, but commend- 
able, in cases in which counsel hâve just reason to doubt which is 
the proper proceeding to give jurisdiction to the appellate court. 
In such cases the reviewing court will consider both proceedings, 
will dismiss that one which is ineffective, and will review the rul- 
ings of the court below in accordance with the rules of the method 
applicable to the nature of the case before it. McFadden v. Milling 
Co., 97 Fed. 670, 672, 38 C. C. A. 355, 357 ; Files v. Brown, 124 Fed. 
133, 136, 59 C. C. A. 403, 406 ; Hurt v. Hollingsworth, 100 U. S. 
100, 102, 25 L. Ed. 569 ; Plymouth Min. Co. v. Amador Canal Co., 
118 U. S. 264, 269, 6 Sup. Ct. 1034, 30 L. Ed. 232 ; Hooven, Owens 
& Rentschler Co. v. John Featherstone's Sons, 49 C. C. A. 229, 234, 
111 Fed. 81, 86. The law never requires, and courts ought never to 
demand, the conduct of futile proceedings. Where, in proceedings 
both by writ of error and by appeal to review the same rulings 
or adjudications, the errors alleged are the same in each proceeding, 
a single assignment of errors as completely accomplishes the object 
of rule 11 of this court (91 Fed. vi ; 32 C. C. A. Ixxxviii) as the filing 
of an assignment in each proceeding, and it is accordingly ample to 
sustain the proceeding requisite to invoke the jurisdiction of this 
court. The appeal cannot be dismissed because Williams failed 
to file a second assignment of errors contai ning the same spécifica- 
tions as those contained in the assignment filed in his proceeding 
to obtain the writ of error. 

Was the failure to procure the issue of a citation until after the 
time to take the appeal had elapsed fatal to the jurisdiction of this 
court? In support of the contention that this question should be 
answered in the affirmative counsel cite Norcross v. Nave & Mc- 
Cord Mercantile Co., 101 Fed. 796, 42 C. C. A. 29, and Ruby v. At- 
kinson, 35 C. C. A. 458, 93 Fed. 577. But this issue bas been de- 
termined otherwise by the Suprême Court in terms so clear and pos- 
itive that the question is no longer open to debate. In Jacobs v. 
George, 150 U. S. 415, 416, 14 Sup. Ct. 159, 37 L. Ed. 1127, Chief 
Justice Fuller, in delivering the unanimous opinion of that court, 
said: 

"It must be regarded as settled that: (1) Where an appeal Is allowed In 
opèn coutt, and perfected during the term at which the decree oi judgment 
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«ppealed tnm was rendered, no citation Is necessary, (2) Where the appeal 
is allowed at the term of the deeree or Judgment, but not perfected untll after 
the term, a citation Is necessary to bring in the parties; but if the appeal be 
docketed hère at our next ensuing term, or the record reaches the clerk's hands 
seasonably for that term, and légal excuse esists for lack of docketing, a cita- 
tion mày be Issued by leave of this court, although the time for taking the 
appeal has elapsed. (3) Where the appeal is allowed at a term subséquent to 
that of the deeree or judgment, a citation is necessary, but may be issued prop- 
erly returnable, even after the expiration of the time for taking the appeal, 
if the allowance of the appeal were before. (4) But a citation is one of the 
necessary éléments of an appeal taken after the term, and if it is not issued 
and Served before the end of the next ensuing term of this court, and not 
walVed, the appeal becomes inoperative." 

As there are no terms in bankruptcy, it is conceded that a citation 
was necessary in this case, because the appeal cannot be said to be 
perfected at the term at which the judgment below Avas rendered. 
Nevertheless the appeal was perfected by the acceptance of the 
bond within the statutory time and by the docketing of the case in 
this court at the ensuing term. In this way the jurisdiction of the 
appellate court was successfully invoked. The case was transfer- 
i»ed from the jurisdiction of the District Court to that of the Court 
of Appeals. Sage v. Railroad Co., 96 U. S. 712, 715, 24 L. Ed. 641 ; 
Draper v. Davis, 102 U. S. 370, 371, 26 L. Ed. 121; Brandies v. 
Cochrane, 105 U. S. 362, 26 L. Ed. 989 ; National Bank v. Omaha, 
96 U. S. 737, 24 L. Ed. 881. A citation to appear at the hearing 
in the appellate court is not jurisdictional in its nature. Its only 
purpose is to give notice to the appellees that the appeal will be 
prosecuted, so that they may appear and hâve a hearing if they de- 
sire. It is a part of the 'procédure prescribed not to give jurisdiction 
to the appellate court, but to secure to the appellees a fair oppor- 
tunity to présent to that court their arguments in support of the dé- 
cision below. If, through accident or mistake, the citation has 
been omitted, and no notice has been given to the appellees of the 
hearing, the appellate court has ample power to direct its issue and 
to continue the case until reasonable notice of the hearing has been 
given. But, it may not dismiss an appeal, which is a matter of 
right, and which is duly allowed by the trial court by the mère ac- 
ceptance of security for its prosecution (Simpson v. First National 
Bank [C. C. A.] 129 Fed. 257, 260), until an opportunity to give the 
requisite notice has been furnished, whether the application for the 
citation is made before or after the statutory time for the appeal 
has elapsed (Dodge v. Knowles, 114 U. S. 436, 438, 5 Sup. Ct. 1108, 
29 L. Ed. 144; Hewitt v. Filbert, 116 U. S. 142, 144, 6 Sup. Ct. 319, 
29 L. Ed. 581 ; Mattingly v. Railroad Co., 158 U. S. 53, 56, 15 Sup. 
Ct. 725, 39 L. Ed. 894; Evans v. State Bank, 134 U. S. 330, 331, 10 
Sup. Ct. 493, 33 L. Ed. 917; Altenberg v. Grant, 28 C. C. A. 244, 
246, 83 Fed. 980, 982 ; Railroad Equipment Co. v. Southern Ry. Co., 
34 C. C. A. 519, 522, 92 Fed. 541, 544). The appeal in this case was 
duly allowed, and the case was transferred to the jurisdiction of this 
court by the acceptance of the security ofïered by Williams on 
March 31, 1903, within the ten days prescribed for the appeal. The 
transcript of the record was filed and the case was docketed and 
heard in this court at its next ensuing term. The citation was 
issued 01^ May 13, 1903, ten days after the time to take the appeal 
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had elapsed. It was served upon counsel for the appellees on May 
27, 1903, more than three months before the opening of the en- 
suing September term of this court at which the appeal could first 
be heard. The failure to issue an earlier citation did not detract 
from the jurisdiction of this court, nor did it furnish any reason for 
the dismissal of this appeal. The motion to dismiss tfie appeal is 
accordingly denied. 

When we turn to the merits of the case, we fînd much in the 
briefs of counsel concerning the regularity of the allowance of a 
bill of exceptions which is incorporated in the record. But no bill 
of exceptions was requisite to enable this court to review the rul- 
ings of the court below in this case, because it is a proceeding in 
equity, and the appeal présents the entire record to the appellate 
court. That record discloses every fact necessary to a détermina- 
tion of the case without référence to the bill of exceptions, and that 
bill is hère dismissed. 

On January 8, 1903, George P. Lang and Charles J. Becker filed 
a pétition in bankruptcy in the District Court for the District of 
Colorado against R. H. Williams of Hot Springs, Ark., in which 
they alleged that for the greater portion of six months preceding 
the date of the liling of their pétition Williams had his domicile in 
the State of Colorado; that they had a judgment against him for 
$2,344.85; that he owed $20,000, and was insolvent; that on the 

day of December, 1902, he had conveyed, transferred, con- 

cealed, and removed a part of his money and property with in- 
tent to defraud ail his creditors ; that on December 26, 1902, while 
he was insolvent, he had transferred a portion of his money and 
property to one of his creditors, with intent to prefer him to his 

other creditors, and that on — day of December, 1902, he per- 

mitted one of his creditors to obtain a préférence over his other 
creditors through légal proceedings, and failed, at least five days 
before a sale or final disposition of his property afïected by such 
préférence, to vacate or discharge it. This pétition did not disclose 
what part of his money or property had been transferred or con- 
cealed to defraud his creditors, or what creditors had secured pref- 
erencefe, or where they had obtained them, or what the légal pro- 
ceedings by which the préférence resulting from them had been se- 
cured, were, or where they had been taken. If not demurrable, the 
pétition v/as clearly vulnérable to a motion to make definite and 
certain. Upon this pétition and an affidavit that Williams could 
not be found in Colorado, and that personal service upon him could 
not be made, the District Court ordered him to appear to answer 
the pétition, and directed that its order should be published îor six 
consécutive weeks in the Denver Examiner, a newspaper printed 
in the county of Denver, in the state of Colorado. On March 23, 
1903, the court below denied a motion which had been made by the 
attornej^s of Williams to dismiss the pétition in bankruptcy, and 
ordered that the petitioning creditors should be permitted to file 
an amended pétition within one day. On the morning of the next 
day, March 24, 1903, the petitioners did file an amended pétition, 
in which they alleged the following acts of bankruptcy, and thèse 
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only, to wit: (1) That on December 2, 1902, Williams had $50,000 
in the Arkansas National Bank of Hot Springs in the state of 
Arkansas; that he placed $12,000 of this money or of some other 
money in the hands of the Security Bank of Memphis, Tenn., or 
in the hands of Ralph Davis, and that he had since concealed the 
remainder of the $50,000 in the hands of unknown parties with in- 
tent to defraud ail his creditors. (2) That while insolvent, and 
within four months preceding the filing of the pétition in bankrupt- 
cy, he transferred $10,000 to Howard Bland, one of his creditors, 
$1,000 to J. C. George, another of his creditors, and $500 to Sam 
Watts, a third creditor, with intent to prefer them over his other 
creditors. And (3) that he permitted Howard Bland to obtain a 
préférence over his other creditors through légal proceedings in the 
circuit court of Garland county, in the state of Arkansas. Imme- 
diately after the filing of this pétition the attorneys of Williams 
moved the court to strike it from the files. Their motion was denied. 
They then made a motion for the allowance to them of f urther time 
to answer the amended pétition. The court denied their motion, and 
on the same day, March 24, 1903, adjudged Williams a bankrupt. The 
appeal challenges this adjudication. 

None of the acts of bankruptcy alleged in the amended pétition 
were pleaded or intimated in the original pétition. No notice was 
given to Williams or to his attorneys that any charge of the commis- 
sion of thèse acts was or would be made until the amended pétition 
was filed on the morning of March 24, 1903. Then for the first 
time the attorneys of the alleged bankrupt received notice of the 
charges against which they were retained to défend their client. 
He was not in the court nor in the district in which the court was 
held. His attorneys asked for time to answer the pétition, and 
they were denied even a day within which to communicate with 
their client and prépare an answer to charges of fraudulent acts, 
involving tens of thousands of dollars, alleged then for the first 
time to hâve been committed hundreds of miles distant from the 
forum in which the proceeding was pending. The amended péti- 
tion sought, and the decree which followed it wrought, a transfer 
of ail the property of a citizen from him to another. A proceeding 
in bankruptcy is a pit»eeeding in equity. Bardes v. Hawarden 
Bank, 178 U. S. 524, 535, 20 Sup, Ct. 1000, 44 L. Ed. 1175 ; Swarts v. 
Siegel, 54 C. C. A. 399, 402, 117 Fed. 13, 16; In re Rochford, 59 C. 
C. A. 388, 393, 124 Fed. 182, 187. If it is so summary that it is not 
governed by the spécifie times fixed for pleading and for the taking 
of évidence by the rules and practice in equity, it is not so sum- 
mary that rights of person or of property may be taken from the 
parties toit without opportunity to frame or to try the issues that 
are tendered. It is so analogous to a suit in equity that no depar- 
ture from the rules and practice in chancery so radical as to deprive 
a litigant of a fair opportunity to answer charges against him and 
to produce évidence in his défense should for a moment be per- 
mitted. The thirty-fourth rule in equity provides : 

"Upon the overrullng of any plea or dêmurrer the défendant shall be as- 
«Igned to answer the bill or so much thereof as is covered by the plea or de- 



BOOKER V. OEOCKEE. 7 

murrer on the next succeeding rule day or at such other perlod as consistently 
wlth justice or the rights of the défendants the same can in the judgment of 
ttie court be reasonably done." 

This is a just and reasonable rule. It gives to a défendant the 
opportunity and confers upon him the right to answer the aver- 
ments of his adversary after he has unsuccessfuUy challenged their 
légal sufficiency. Files v. Brown, 124 Fed. 133, 142, 59 C. C. A. 403, 
412, and cases cited. The order of the court below deprived Wil- 
liams of this right and opportunity. It denied his counsel reason- 
able time to communicate with their client and to prépare his an- 
swer to averments presented for the fîrst time on the day when the 
order was made and the judgment against him was rendered. 

The order and adjudication' were alike erroneous because they 
deprived the défendant of his right to answer and défend against 
the charges of fraud in the amended pétition, and they must ac- 
cordingly be reversed, and the case must be remanded to the court 
below, with directions to enter an order to the eflfect that the ap- 
pellant may answer the amended pétition within 30 days after the 
fîling of the mandate in that court, and to take further proceedings 
not inconsistent with the views expressed in this opinion; and it 
is so ordered. 



BOOKER V. OROCKER. 

(Circuit Court of Appeals, Eiglith Circuit. July 28, 1904.) 

No. 2,020. 

1. MOBTGAGE— CO-BONDHOLDEES' PuBCHASE OP LiENS— CONTRIBUTION. 

One of several tiolders of bonds secured by a common mortgage, who 
purchases superlor liens upon or titles to the mortgaged property, takes 
them in trust for hiis co-bondliolders upon condition thiat witliin a reason- 
able time after tbey recelve notice of his purchases they contribute to him 
their proportionate shàres of the amounts he paid for them. A community 
of interest in a common title or security involves a mutual obligation not 
to impair it. 

2. Same— Peopoetionate Shaee Measueed ht Pae Value or Bonds. 

The proportionate share of each bondholder in the liens purchased and 
In the expenses thereof is measured by the par value of the bonds which 
he holds, and not by the amount he paid for them. 

3. Same— One who Conteibutes, Shares in Liens oe Titles upon Otheb 

Pkopebty Purchased to Pbotect Common Security. 

Where the liens or titles purchased to protect the common security also 
cover other property not subjeet to the common mortgage, a bondholder 
who contributes his share of the expenses of their purchase acquires a 
like share in the liens or titles upon property thus purchased which is not 
subjeet to the mortgage. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

Harris Richardson, for appellant. 

J. W. Boyce (R. H. Warren, C. O. Bailey, and J. H. Voorhees, on 
the brief), for appellee. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 
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SANBORN, Cirèuît^udge. In this case the complaînant below, 
John Lee Booker, has àppealed from a decree in his favor which 
secures to him 6 *''/iooo per cent, of 200 acres of land near the city of 
Sioux Falls, in the state of South Dakota, upon condition that he 
pays to the défendant, Charles T. Crocker, $4,428.39 and interest 
within 60 days from the date of the decree. This decree also quiets 
the title to this land in the défendant if the complainant fails to make 
this payment. 

On May 11, 1896, a. mortgage was made upon this tract of land to 
secure the payment of 400 bonds of $1,000 each. On October 1, 
1897, the défendant, Crocker, loaned to the mortgagor $48,168.69, 
and took its note securea by 145 of thèse bonds. The bonds were 
afterwards sold under the pledge, and purchased by him for about 
3.5 per cent, of their par value. He acquired other bonds, some at 
this rate and perhaps others at différent rates, until he held bonds 
of the par value of $357,300. Booker, the complainant, purchased 
23 bonds secured by this'mortgage in the month of January, 1897, 
and paid for them aboiit their par value. In this way each of thèse 
parties came to hâve bonds secured by the same mortgage after 
October 1, 1897. Subséquent to this date Crocker purchased various 
liens upon the mortgaged property which were superior to the lien of 
the mortgage, and he paid taxes, premiums on insurance, and other 
expenses for the purpose of preserving and protecting the security 
for the bonds, and the complainant recovered the decree in this case 
upon the ground that there was such a fiduciary relation between 
him and the défendant that he was entîtled to share in the bene- 
fits which Crocker secured by the purchase of the superior liens for 
the purpose of protecting their common security. 

Community of interest in a common title or security implies a mu- 
tual obligation not to impair it. It créâtes such a relation of trust 
and confidence that it is inéquitable to permit one of the parties in 
interest to do anything to the préjudice of others, and when one of 
them obtains superior titles or liens he holds them in trust for the 
benefit of ail who share jn the common title or security, and who, 
within a reasonable timç after notice of his purchase, contribute their 
share of his necessary expenditures. The complainant and the de- 
fendant were co-cestuis que trust under the trust deed to the Inter- 
national Trust Company, which constitutes the mortgage. They 
were co-bondholders secured pro rata by the same mortgage upon 
the same property, and prior liens upon or superior titles to this 
common property purchased by either vested in him in trust for both. 
Jackson v. Ludeling, ,21 Wall. 616, 632, 23 L. Ed. 493; Lloyd v. 
Chesapeake, O. & S. W. R. Co. (C. C.) 65 Fed. 351, 357 ; Rothwell 
V. Dewees, 2 Black, 613, 619, 17 L. Ed. 309; Van Horne v. Fonda, 
5 Johns. Ch. 388, 407; Moore v. Ware, 38 Me. 496, 498; Horton v. 
Maffitt, 14 Minn. 289, 292 (Gil. 216), 100 Am. Dec. 223; Funk v. Mc- 
Reynolds' Adm'rs, 33 111. 481, 497; Gossom v. Donaldson, 18 B. 
Mon. 230, 238, 68 Am. Dec. 733. Neither this principle nor the gên- 
erai equity oî the decree is challenged by either of the parties to this 
suit. The défendant has taken no cross-appeal, and has thereby con- 
ceded, for the purpose of the hearing in this court, that the parties 
were co-cestuis que trust under the mortgage when the défendant 



BOOKER V. CROCKBE. :" 

purchased the prîor liens, and that he took them in trust for his co- 
bondholders. Guarantee Co. of North America v. Phénix Ins. Co., 
59 C. C. A. 376, 378, 379, 124 Fed. 170, 173, 173. The appellant ad- 
mits the facts and the law upon which the decree is founded, but ob- 
jects to certain minor détails of it. We turn to the considération of 
his objections. 

Under the principle of equity to which référence has been made 
me complainant was required to pay his due proportion of àll the 
;noneys which the défendant had necessarily expended to protect and 
^jreserve the common security. On September 22, 1898, he paid 
$3,850 for the Hen by judgment of Pettigrew & Tate, and in July, 
1898, he paid $S,600 for the lien by contract of the Fred W. Wolf 
Company. The decree conditions the recovery of the complainant 
with the repayment by him to the défendant of his proportionate 
share of the amounts which the latter expended in making thèse pur- 
ohases. This requirement is specified as error because the parties 
xnade an agreement on July 9, 1901, which relates to this subject. 
That agreement was made under thèse circumstances : There was a 
mechanic's lien upon 360 acres of land, 160 acres of which were cover- 
ed by this mortgage, while 200 acres were free from it. That lien 
was anterior in time and superior in equity to the lien of the mortgage, 
and a judgment had been rendered upon it. On July 30, 1900, the 
360 acres were sold under this judgment to the défendant, Crocker, 
in a single tract, for $36,357.50. A year was allowed for a rédemp- 
tion from this sale by the statutes of the state of South Dakota. As 
the end of this year was approaching, and on July 9, 1901, Crocker 
made a written agreement with the complainant that he would "hold 
the title to the two hundred (200) acres of land of the Northwestern 
Packing Company at Sioux Falls, S. D., together with the plant 
thereon, bid ofï by me at sale on foreclosure of mechanic's lien, in 
trust for the said Booker and myself as bondholders under the bonds 
secured by the trust deed given to the International Trust Company 
of Boston by said packing company, the said Booker to hâve a right 
to his pro rata interest in said lien and any title to said property 
which may be acquired thereby upon the payment to me at any time 
before the right to redeem from the foreclosure of said trust deed 
shall expire of his pro rata share of the sum bid by me upon the sale 
upon the foreclosure of said mechanic's lien, with interest thereon at 
the rate of seven per cent, per annum, the amount bid on such sale 
to be pro rated between us according to our respective holdings of 
the bonds secured by said trust deed." The bill in this suit counted 
chiefly upon this agreement, and it was filed for the purpose of en- 
forcing the trust declared by it. This déclaration of trust or contract 
was assailed by the défendant on varions grounds; among others, 
that it was unilatéral, that it was without considération, and that it 
contained no description of the lands to be afïected by it. The court 
below held the contract invalid, refused to limit the payments re- 
quired of the complainant to his share of the amount bid by the de- 
fendant at the sale under the mechanic's lien, and conditioned his re- 
covery by the payment of his share of ail the expenditures necessarily 
made by Crocker to protect the common security. This was a just 
and équitable ruling, and it ought not to be disturbed on account of 
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the teritis' pf thîs cohtract. Laying aside the other objections that ît 
was without considération and that it was unilatéral, it is sufficient to 
condemfl it that it contained no definite description of the 300 acres, 
which, by its terms, Crocker agreed to hold in trust for himself and 
the complainant. The description in the agreement is of the "two 
hundred (300) acres of the Northwestern Packing Company at Sioux 
Falls, S- D-, together with the plant thereon, bid ofif by me [Crocker] 
at saie on foreclosure of mechanic's lien." But the fact is that he 
bid off 360 acres in one lot at the sale, s6 that the description of the 
200 acres which he bid oflf fails to point out what particular 300 acres 
of the 360 it was intendéd to describe. It reads that the land it re- 
fers to is the 300 acres on which the plant is situated. But the fact 
is that the plant is situated on 160 acres, and the agreement fails to 
disclose what 40 acres is to be added tq the 160 acres upon which the 
plant is situated to make the 300. It provides that the complainant 
shall receive the pro rata, share of the mechanic's lien and title to the 
200 acres which he has in the mortgage securing his bonds. It would 
be a natural inference that the lands hère described consisted of the 
200 acres covered by the mortgage, if the mortgage covered 300 
acres of the 360 acres bid ofif at the sale. But the mortgage covers 
only 160 acres of the 360 sold under the mechanic's lien, while it in- 
cludes 40 acres that were not covered by the mechanic's lien, or in- 
cluded in the sale under it. The description of the 300 acres in the 
contract of July 9, 1901, iS not certain, and it has not been made cer- 
tain by the évidence in the record in hand. It is too indefinite to 
found a decreeupon, and the court rightly based the relief it granted 
upon the Muciary relation of the parties. 

Another spécification of error is that the court determined the 
proportionàte interest of the parties in the lien of the mortgage and 
their proportionàte shares of the necessary expenditures made to pro- 
tect it by tbe par value of the bonds which they held, while it should 
hâve determined themby the respective amounts which they paid for 
their bonds. Bût there was no iïduciary relation between the parties 
before they bought their bonds. They occupied no such relation in 
their purchases of bonds, and hence were entitled to no accounting 
each with the other on that account. If ail the bonds specified in the 
mortgage had been issued, each bond would hâve brought to its pur- 
chaser ^Ao» of the common security, whether he paid $1 or $100 for 
it, becausé the benefits and the proceeds of the mortgaged property 
were pledged to secûre each of the 400 bonds pro rata. The price 
at which thèse parties bought their bonds was not, therefore, ma- 
terial, and their respective interests and liabilities were rightly meas- 
ured by the par value of the bonds they held. Jackson v. Ludeling, 
21 Wall. 633, 23 L. Ed. 493. 

The next objection to the decree is that, while it requires the com- 
plainant to pay '6 *'/iooé per cent, of the amount paid by Crocker 
for the Pettigrew & Tàte judgment and for the title procured at the 
sale undeir the judgment 'upon the mechanic's lien, it secured to him 
a sharé in the 200 actes covered by the mortgage only, while thèse 
Hens attached/to other lands which were not described in the mort- 
gage. The objection must be sustained. When one gf those who 
-hâve a comiiiUriity of interest in a common title or security purchases 
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a prior lien or title to protect it, he holds the entire lien or title in 
trust for ail who share with him the community of interest in the 
common subject. When one of thèse contributes his full share of the 
amount expended to make the purchase, he thereby becomes entitled 
to a like share in ail the benefits of the liens or titles purchased. If 
they cover both the property in which the parties hâve a community 
of interest and other property in which they were not before in- 
terested, he who contributes his share after the purchase is as much 
entitled to his share in the lien upon the outside property as he who 
originally made the purchase. The complainant is entitled upon pay- 
ment of his share of the expenses of purchasing the title under the 
mechanic's lien and the Hen of Pettigrew & Tate to ail the benefits 
derived from those purchases, including those derived from the prop- 
erty that is not covered by the mortgage, as well as those derived 
from that property. He must, however, as a condition of this meas- 
ure of relief, pay his proportionate share of the expenses which the 
défendant has paid, if any, to perfect thèse liens and titles upon the 
lands not described in the mortgage, and to préserve the property to 
which they attach. 

There is another objection of the same nature which cannot be 
sustained. It is that the complainant is entitled to a share of a mort- 
gage of $150,000 which was given to Crocker by the packing company 
on December 20, 1897. The daim is made that the liens purchased 
by Crocker were paid or secured by this mortgage, so that when the 
complainant pays his share of the moneys expended to purchase 
thèse Hens he is, in equity, entitled to share in this mortgage. The 
évidence does not lead to the conclusion that any of thèse liens were 
ever paid. It establishes, so far as it establishes anything upon the 
subject, that Crocker took this mortgage as collatéral security for 
expenditures which he had made and might make to protect and pré- 
serve the property of the mortgagor, and that he has expended tens 
of thousands of dollars more than the amount of this mortgage for 
this purpose. The record does not disclose with any such clearness 
or certainty as is requisite to warrant a decree what particular ex- 
penditures were secured by this mortgage for $150,000, or whether or 
not those made for the purchase of the Pettigrew, the mechanic's, 
and the Wolf Company liens were in any way protected by it. 

Nor does it satisfactorily appear, as counsel insist, that the taxes, 
insurance, and other expenses paid by Crocker to préserve and pro- 
tect the property and the improvements which constitute the 200 
acres were ever paid or secured by this mortgage for $150,000. 
Their payment was necessary for the protection of the property cov- 
ered by the first mortgage, and it is the duty of the complainant to 
pay his share of them as a condition of receiving the benefit of the 
security. The complainant failed to prove that he was entitled to any 
interest in the mortgage for $150,000. 

Two hundred acres of land were charged with the lien of the mort- 
gage in which the parties to this suit had a common interest. Forty 
of thèse 200 acres, in the southeast quarter of the northwest quarter 
of section 25, township 101, of range 50, were not subject to the me- 
chanic's lien. The decree nevertheless quiets the title in this tract in 
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thè défendant unleSs thé cohiplainant pays to him 6 *''/iooo per cent. 
of the entire amount which he paid to protect the mortgage, includ- 
ing the amount paid at the sale under the mechanic's hen. This is an 
obvions error. Since the mechanic's lien was not a charge upon thèse 
40 acres, the complainant was entitled to his share of the security 
furnished by the mortgage upon them without paying any part of the 
purchase price of the land sold under the mechanic's lien which did 
not cover them. 

There are many other errors alleged, but a careful examination 
of the record satisfieS that no others exist. The decree is founded 
on a well-established principle of equity, and it is broadly right, but 
in some minor particulars must be corrected. First. The title to the 
southeast quarter of the northwest quarter of section 25 should not 
be quieted in the défendant in case the complainant fails to pay the 
amount, the payment of which shall be required by the court as a 
condition of a decree that he shall receive a share in the Pettigrew, 
mechanic's, and Wolf Company hens and in the titles thereunder. 
Second. If the complainant should make the payment required of 
him, he should recover 6 *'/iooo per cent, of the title under the me- 
chanic's lien, of the Pettigrew judgment, and of ail titles and prop- 
erty which those liens hâve secured to the défendant, but only upon 
condition that he fiays, in addition to the amount specifîed in the 
présent decree 6 *^/iooo per cent, of the additional amounts which 
Crocker has expended to protect thèse liens and titles and of the 
interest thereon. Unless the parties stipulate the necessary facts, 
this case should again be referred to a master by the Circuit Court 
to ascertain and report the extent, validity, and efïect of the liens 
upon and titles to the property not covered by the mortgage, if any, 
which hâve inured to the défendant, Crocker, by virtue of the pur- 
chase of the three hens that hâve been discussed and the amounts 
expended by the défendant in procuring and protecting thèse titles 
and the property to which they attach. Upon the filing of this report 
a decree should be rendered in favor of thé complainant of the char- 
acter heretofore indicated. The decree below is accordingly re- 
versed, and the case is remanded to the Circuit Court, with directions 
to take further proceedings in accordance with the views expressed 
in this opinion. 

HOOK, Circuit Judge, concurs in the resuit. 



RAPHAËL V. RIO GRANDE WESTERN RT. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. July 28, 1904.1 

No. 1,824. 

Eqttitt-^Right to ImpéaCh Foeeclosttbe Sale op Railroad— Lâches. 
One who purchased' second mortgage bonds of a railroad company, for 
a merely nominal priée, 18 years after a flrst mortgage had been f oreclosed 
and the property sold in proceedings which were public, and without fraud, 
and who made no itiquîries, although the unpaid interest coupons were 
attached to many of the bonds, and ail the facts could hâve been readily 
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ascertained, bas no standing In equlty as an Innocent purchaser to Impeach 
the valldlty of the foreclosure sale on the ground of technlcal Irregularltles 
as agalnst a new company which had purchased the property, improved 
it at large expansé, and had Included It in a mortgage securing bonds of 
its own issue. 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

In 1873 the Wasatch & Jordan Valley Railroad Company, a corporation of 
the territory of Utah, mortgaged its property and franchises to secure an Issue 
of its flrst mortgage bonds aggregating more than $300,000. In 1874 the Blng- 
ham Canyon & Camp Floyd Railroad Company, also a corporation of the ter- 
ritory of Utah, mortgaged its property and franchises to secure an issue of 
$800,000 of its flrst mortgage bonds. The railroads of thèse companies con- 
nected at Sandy Station, in Sait Lake county, Utah; that of the Wasatch 
Company extending eastward from that point abcut 15 miles, and that of the 
Bingham Company extending westward about 20 miles. In 1879 the two com- 
panies effected a consolidation, and the new or Consolidated company assumed 
the name of the Wasatch & Jordan Valley Railroad Company. In the same 
year the new Wasatch Company executed to the Union Trust Company of 
New York, as trustée, a mortgage upon the railroads, property, and franchises 
which had theretofore belonged to its constituent companies, to secure an au- 
thorized issue of 1,200 bonds, each of the dénomination of $1,000. This mort- 
gage was subject to each of those above mentioned. Only 884 of thèse second 
mortgage bonds were ever certifled and issued, and Nathaniel W. Raphaël 
was the owner of 579 of them when he Instituted this suit. In 1881 the trus- 
tées of the Bingham and old Wasatch underlying mortgages, by virtue of the 
powers expressed in those instruments, took possession of the two railroads, 
and, proceeding separately, advertised and sold them. It was alleged that 
each company had defanlted in the payment of the interest coupons attached 
to its bonds, and that conformably with the provisions of the respective mort- 
gages the bonds themselves became due, and the duty of sale devolved upon 
the trustées. Deeds of conveyance were thereupon made by the trustées to 
the Denver & Rio Grande Western Railway Company. In 1889 the Rio Grande 
Western Railway Company succeeded the Denver & Rio Grande Western in 
the ownershlp and possession of the properties mentioned. In the same year 
it executed to the Central Trust Company of New York its flrst mortgage upon 
its property and franchises, including the two Unes of railroad in question. 
to secure an issue of sixteen million dollars of bonds, and in 1899 it executed 
to the Morton Trust Company of New York (then known as the State Trust 
Company) another mortgage thereon to secure an issue of between twelve "and 
thirteen million dollars. In 1899 Nathaniel W. Raphaël purchased in New 
York 579 of the bonds of the new or Consolidated Wasatch Company. The 
bOnds purchased by Raphaël aggregated in amount $579,000, and to most of 
them were attached 20 years of defaulted coupons. The Union Trust Com- 
pany, the trustée in the mortgage given to secure thèse bonds, declined to bring 
suit at Raphael's request. Consequently, on January 7, 1901— ^nearly 20 years 
after the sales of the mortgaged properties by the trustées under the prior 
mortgages — Raphaël exhibited his bill against the new Wasatch Company, the 
I{io Grande Western, and the Union Trust Company, as trustée, to annui the 
sales made In 1881 under the prior mortgages, to be allowed to redeem from 
those mortgages, for an accounting on the part of the Rio Grande Western 
of the rents and profits of the railroads, to foreclose the second mortgage se 
curing his bonds, and for gênerai relief. Upon their own application the 
Central Trust Company and the Morton Trust Company were subsequently 
made parties défendant. The gravamen of the bill Is that the trustées' sales 
In 1881 were fraudulent, that the fraud was concealed, that the complainant 
was an innocent purchaser of the second mortgage bonds of the new Wasatch 
Company, and that he did not discover the fraud untll July, 1899. The prin- 
cipal criticisms made of the trustées' sale of the railroad of the Bingham 
Company, which is the only braneh of the case necessary to be considered. are 
a failure to publish the notice of sale In such a newspaper as the mortgage con- 
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templated ; that there was no default In the Interest on the Blngham bonds, 
and the bonds were therefore not due ; that no demand was made six months 
before thé sale was notlced: that the notice of sale contained no sufflcient 
récital réspectlng the maturity of the bonds and the amount claimed to be due ; 
that thè Blngham Company had deposited the $300,000 of bonds as collatéral 
for a note for $200,000, and that, as long as the interest on the note was paid, 
no interest was to be paid on the bonds ; that the Interest was paid on the 
note ; that the holder of the note and the collatéral bonds unlawfully sold the 
bonds, thus paying the debt of the company ; that the purchAser of the bonds 
thereupon at once unlawfully and fraudulently caused the trustées to foreclose 
the mortgage by notice and sale ; that the trustées who took possession of the 
road fraudulently failed to apply the net earnings to the payment of the in- 
terest on the bonds; that the original holder of the bonds never lawfully 
foreclosed the pledge thereof, and he could not, therefore, vest a good title in 
the person who caused the mortgage to be foreclosed; that the Rio Grande 
Western and Its predecessor, the Denver & Elo Grande Western, acquired title 
to the Bingham road wlth knowledge of the fraud and invalidity of the fore- 
closure proceedings, and that consequently their position was that of mort- 
gagees In possession. When the Bingham road was sold by the trustées in 
1881 and was deeded to the Denver & Elo Grande Western in 1882, It became 
Incorporàted in and a part of the rallroad System of the latter company. 
The trustées' deed of conveyance, whlch recited the cause of foreclosure and 
the varloua steps taken by them, was recorded In the public records In Utah 
In 1882, arid imparted notice to the world of its récitals. The grantee took 
possession under the deed In 1882, and It and its successor hâve ever since re- 
mained In the open, notorlous, exclusive, adverse and continuons occupancy 
thereof. Such occupancy was under elalm and color of title, and was accom- 
panled by the payment of taxes. The rallroad was practically reconstructed 
by Its new owners. It was chànged from a narrow to a standard gauge. It 
became, wlth the remainder of the System of which It was a part, subject to 
mortgages gecuring many millions of dollars of bonds which passed Into the 
hands of Ihhocent purchasers. If the trustées' sale of 1881 should be sustained 
against eomplainant's attack, the lien of the second mortgage which was given 
to secure the bonds held by him is concededly eut off and foreclosed. The 
company which origlnally owned the Blngham road, Its offlcers and stock- 
holderg, the trustée of the second mortgage, and also the holders of the 
second niortgage bonds, ail acquiesced for 18 years In the trustées' sale which 
eut ofC thelr rights and interests. If they were not fully Informed of the 
proceedings connected with the foreclosure and sale by the trustées, they were 
intentlonally ignorant. In 1899 the complainant, who was a lawyer, and a 
broker in defaulted securlties, purchased 579 of thèse second mortgage bonds. 
They were of the face value of $579,000. To most of them there remained still 
attached ail of the original Interest coupons, those in default covarlng a period 
of 20 years. The bonds and matùred coupons purchased by him amounted to 
more than $1,000,000. He paid for them less than $1,000. The priées paid by 
him varied from $1 to $1.85 per $1,000 bond with attached coupons. Ou 
$355,000 of the bonds the trustee's certiflcate was canceled when he bought 
them. He dld not, before purchaslng, seek to ascertaln why this Important 
évidence of genulneness, validlty, and value was déstroyed. An Important 
participant in that which complainant afterwards denominated a fraud was 
one of the trustées who sold the Bingham road In 1881. Nevertheless com- 
plainant utilized his services In locating a portion of the bonds which he pur- 
chased. This same man had been the président of the new Wasatch Company, 
whose defaulted securlties the complainant was gatherlng up, and his name 
appeared as such upon every bond. But complainant carefully avolded making 
inquirles which would bave led to Information. Before purchaslng any of the 
defaulted bonds he examined some issues of a rallroad manual Including the 
one for the year 1882, and he read what appeared there concerning the afCaIrs 
of the company which issued the bonds. In the publication of the year men- 
tloned it was recited that the rallroad was "recently purchased by the Denver 
& Rio Grande Western Railway Company." But he made no inquiry of that 
company a» to the status of the securlties which he conteniplated purchaslng; 
nor dld he inqulre of the Union Trust Company of New York, the trustée for 
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the holders of those securlties — the trustée whlch had canceled its cértiflcate 
upon $355,000 of bonds whlch he purchased. There were other obvious sources 
of Information to one who desired to be Informed, but they were purposely 
ignored by the complainant When he had about completed hls purchases, he 
became apprehensive that 18 years prior thereto a fraud had been committed 
upon the company and the original holders of the second mortgage bonds 
which he had just purchased for a nominal considération. He clalmed that 
thereupon, as an innocent purehaser, he made an investigation, and discovered 
for the first time the commission of a fraud, and its prior concealment. Fail- 
ing to induce the Rio Grande Western to purchase his bonds and coupons, he 
instituted suit on January 7, 1901, nearly 20 years after the trustées' sale 
complalned of. At the trial the complainant wholly failed to establlsh fraud 
either in the trustées' sale and conveyance of the Bingham road or in any of 
the acts of the parties or the proceedings of the trustées leading up to the 
same. Nor did there appear to hâve been the slightest concealment of what 
was actually done. After fuU hearing the Circuit Court dismissed the blll. 
The complainant died after perfecting his appeal to thls court, and Martha 
Raphaël, as administratrix of his estate, was substituted as appellant. The 
appellant's contentions In this court hâve been confined to the proceedings 
connected with the sale of the Bingham road, the other branch of the case 
having been abandoned. 

Charles Locke Easton and F. W. Lehmann, for appellant. 
Edward M. Shepard (Robert Harkness, William Mason Smith, and 
Adrian H. Joline, on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

There was no fraud in the sale of the railroad under the first mort- 
gage. There was no concealment of what was done. AU of the acts of 
the parties were characterized by that measure of çpenness and publicity 
which customarily marks the conduct of such affairs. Every one in- 
terested in or afïected by the sale remained acquiescent for 18 years. 
In the meantime the rights of other parties attached, and extensive im- 
provements were made on the property. Then came the complainant 
as a speculator in discarded opportunities for litigation. He purchased 
more than $1,000,000 of defaulted second mortgage securities for less 
than $1,000, and while doing so he turned his back to sources of in- 
formation which thrust themselves upon his notice. His purchases 
made, he then investigated for fraud and technical defects in the pro- 
ceedings resulting in the foreclosure of the first mortgage. Having 
failed to induce the présent owner of the railroad, which rebuilt and 
improved it and made it valuable, to purchase peace and immunity 
from litigation, he sought, as an innocent purehaser, the aid of a court 
of chancery nearly 20 years after the making of the sale which he at- 
tacked. Even were the proceedings technically defective — a question 
which we do not find it necessary to consider— the right to challenge 
them was long since barred by the Utah statute of limitations. But, 
aside from the statute, the case of complainant is wholly devoid of 
equity. Those requirements of Lord Camden which hâve been so often 
approved and applied — conscience, good faith, and reasonable diligence 
— are wholly absent. The stability of property rights and the peace 
and repose of society are conserved by the prompt assertion of griev- 
ances. Delay for many years beyond the statutory period of limitation. 
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changes în value and condition, and the intervention of the rights of 
innocent third parties forbid their disturbance. It is obvious that the 
proper disposition of this apçeal needs only the application of those 
principles of justice and equîty to which ail will assent without the 
citation of précèdent or authority. 

The decree of the Circuit Court will be afïirmed. 



AMERICAN TUBE WORKS y. BRIDGEWATER IRON CO. 
(Circuit Court of Appeals, First Circuit. August 25, 1904) 
;' No. 523. 

1. Appeal—Issubs Reviewablk. 

Where a decree disiulsslng a bill Is gênerai, ail défenses pleaded are 
open tp the défendant on apfceai, although one onJy may hâve been sus- 
talped by the trial court in its opinion. 

2. Patents — Anticipation — Consteuotion of Claims. 

The Adams patent, No, 24,915, for "a tube or cylinder cast out of copper, 
and free from blowhoies ^d other similar defects, when produeed as hère- 
in stated," covered a product only, and not the proeess, and was void for 
anticipation, it being shown that other proeesses prevlously In use alao 
produeed sound copper tubes, although not so large a percentage as that 
descrlbed in the patent. 

3. Same— Suit fob Infringement — Lâches. 

Whére a patentée, who had contracted to obtain an extension of his 
patent, if possible, and to assign the same to plaintiff, made a compro- 
mise agreement with défendant, which was opposing the extension, by 
Which the opposition was wlthdrawn, and défendant was to hâve a license 
to use the pàtented deviee, plaintiff, with knovvledge of the agreement 
made for Its benefl^, was bound thereby, and in any event was barred by 
lâches froli> maintalnlng a suit in equity for Infringement against défend- 
ant commenced wlthin, less than a month before the extended patent ex- 
pired, and more than three years after It had full knowledge of ail the 
facts, durlng which time it made no clalm of infringement. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
For opinion below, see 124 Fed. 783. 

George L,. Roberts and George Wm. Estabrook, for appellant. 
Robert F. Herrick and Richardson, Herrick & Neave, for appellee. 

Before HOLMES, Circuit Justice, PUTNAM, Circuit Judge, and 
ALDRICH, District Judge. 

HOLMES, Circuit Justice. This is a bill in equity alleging an in- 
fringement of a patent for cast copper tubes, granted to Freeborn 
Adams on August 2, 1859, and e-xtended for seven years from August 
2, 1873, thè extended patent having been assigned to the • plaintiff. 
The bill prays fOr a permanent injunction and an account covering 
the extended term. The Circuit Court made an interlocutory de- 
cree in favor of the plaintiff, the case was referred to a master and a 

1[ 2. Lâches as a défense in suits for Infringement of patents, see notes t» 
Taylor v. Sawyer Splndle Co., 22 C. 0. A. 211; Eicbardson y. D. M. Osborne & 
Co., 36 C. C. A. 613. 
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carefui report was made. Upon facts discovered at the hearing and 
now appearing in that report, the défendant filed a supplemental bill, 
in the nature of a bill of review, setting up that an alleged license 
from Adams, which had been relied on in the answer, was granted 
with the privity of the plaintif. The Circuit Court agreed with the 
master that the facts estabhshed this defence and entered a decree 
dismissing the bill, whereupon the plaintiff appealed to this court. 
The decree was gênerai and therefore ail defences are open hère. 

The question is raised in the first place whether the bill was not 
filed toc late. It was filed on July 10, 1880, and the patent expired 
on August 3 of the same year. We shall assume, merely for pur- 
poses of décision, that the bill may be maintained as against that ob- 
jection, because we are clearly of opinion, not only that the defence 
sustained by the Circuit Court is good, but also that the patent in the 
form in which it was taken out was invalid. 

The patent to Adams stated its claim thus : What I do claim (as 
a new article of manufacture) is a tube or cylinder cast out of copper 
and free from blow holes and other similar defects when produced 
. as herein stated." We assume that Adams had invented a new and 
valuable process, which it is unnecessary to describe, but by which 
he produced a much larger percentage of sound copper tubes than it 
had been possible to produce before. But he took his patent for the 
product, and he must stand upon his claim as it was made. Cast cop- 
per cylinders free from blow holes, when produced as stated in 
Adams's spécification, were not différent from perfect copper cylinders 
produced by casting in any other way. Therefore it was admitted at 
the argument that, whatever might be necessary to constitute in in- 
fringement of Adams's patent, that patent was anticipated if cast 
copper cylinders free from blow holes were known and could be pro- 
duced before. Cochrane v. Badische AniHn & Soda Fabrik, 111 U. 
S. 293, 311, 4 Sup. Ct. 455, 28 h. Ed. 433. 

Patents were put in by the défendant, which described methods of 
casting copper cylinders which the patents alleged would be perfectly 
sound, although the plaintifï objects that the boasts of the patents are 
not évidence of their own truth and that the experiments made con- 
tradict them. There was évidence on the defendant's side, also, but 
we do not stop to weigh it. It is enough that the plaintifï admits, 
what its own witnesses say, that in experimenting with the mode of 
casting known before Adams's invention, it had produced perfect 
tubes. The testimony is not that none were made, but that the per- 
centage of good tubes was so small that they considered the trials 
before Adams's success a failure. This testimony is ail that the de- 
fendant needs. At the argument thèse occasional successes were 
likened to a chemical by-product which is found in the course of mak- 
ing something else, which is produced accidentally, no one knows 
how, which passes unnoticed, and which cannot be reproduced at 
will. But the distinction, whether it be of degree or of kind, is plain 
f€nough. The tubes referred to were produced by a method which 
was followed for the purpose of producing them and which, it fairly 
may be presumed, would produce them once in so often in the future 
132 F.— 2 
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as it had prodùced them in the past. Why the attempt succeeded 
when it did Succeed was not khown. But even now it is not known 
with certaihty why Adams's rotating moulds succeed, as they more 
often do. The différence betwéen the old methods and the new is 
simply in the proportion betWeen failure and success, — the best of 
distinctions if the process were in question, but inadéquate to justify 
a patent for the product. 

We pass now to the other defence which we hâve mentioned. 
When Adams applied for an extension of his patent in 1873, the de- 
fendant fil'ed reasons in opposition. Thereupon a compromise was 
made on June 16, 1873, beitwéen Adams and the défendant, by which 
the défendant was to withdraw its opposition to the renewai, and, 
on the other hand, it was agreed that any process of manufacturing 
copper tubes then used by the défendant was not an infringement ot 
Adams's patent. There was some argument as to the construction 
of this instrument, but it seems to us plain that the words were not 
confined to infringements in the past. Of course, therefore, if this 
agreement was made on behalf of the plaintiff as well as Adams, or 
if the making of it was known and assented to by the plaintiff, wheth- 
er the agreement was lawful or not, the continued use of its own 
processes by the défendant with the consent of ail parties interested 
could not be complained of now. 

The défendant used no other processes than those referred to in 
the compromise, but it used those, and the plaintiff knew what it was 
doing, at least as early as March 30, 1877 ; yet the défendant never 
heard a word of protest from the plaintiff and the plaintiff made no 
public claim, although in keen compétition with the défendant, until 
this bill.waS fîled, just before the patent expired. On December 8, 
1869, long before the compromise was made, Adams had made an 
agreement with the plaintiff, covenanting to apply for an extension 
of his patents and to make ail efforts in his power to accomplish the 
same, and upon obtajning it, to assign it to the American Tube Works 
by a suiîfiicient assignment, the Tube Works bearing the Cxpense of 
the proceedingfs. Thère \^as àlso a covenant to pay five thousand 
dollars as liquidâted damages in case of breach. Thus Adams had no 
interest in the matter except to save himself from liability. The 
plaintiff was the party to profit by the withdrawal of opposition. 
Evidently it knèW of the withdrawal, because after the compromise 
the only notice of the tâking of testimony which it gave to the de- 
fendant was givén on the day when the testimony was taken. This 
f act, couplëd with the acceptance of service by the défendant, showed 
some kind of concert or understaiiding between the parties. 

The. probability that the plaintiff at least knew what was being 
donc is increased by the fact that its counsel acted for Adams, and it 
is made certain by a letter from Buckingham, the plaintiff 's prési- 
dent, dated April 16, 1877, in which, after quoting the plaintiff's prés- 
ent counsel for the difïicuîtiés in thé way of the / dams patent which 
we hâve stated, he Says : "Perhaps ail we can gc for is the % c. they 
promised to pay." This clearly rëfèrs to a stipulation in the Adams 
compromise,' and the word "the" refers to it as something assumed 
to be known. We may mention also another letter of April 18, 1877, 
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trom an employé of the Company to îts treasurer iJaymg : "I find I 
am acquainted with R. K. Evans hère, one of the lawyers who argued 
cur case when applying for the extension." This brief recapitula- 
tion of the reasons which convinced the master and the Circuit Court 
seems to us unshaken by anything that was said before us. It would 
show inexcusable lâches after April 16, 1877, even if it did not prove 
the plaintifif's consent to what the défendant did. 

It was much pressed that more probably the compromise was a 
fraud concocted between Nahum Stetson, the defendant's président, 
and Adams. Why, otherwise, it was asked, was the defence not put 
forward until sixteen years after the bill was fîled, when Stetson and 
Adams both were dead ? The défendant had notice of the agreement 
of 1869 between Adams and the plaintifï when the bill was filed. 
But the difïiculty raised by the omission appears to us by no means 
equal to the difficulties on the other side. Both parties seem to hâve 
been playing a pretty sharp game and to hâve had some reasons for 
keeping their relations shadowy. The plaintifï, so far as it adopted 
Adams's steps to procure an extension, was not very far from fraud, 
and also naturally would not put forward facts suggesting a doubt 
whether the extension should hâve been granted. The défendant was 
setting up a légal right under its license from Adams as against what 
it considered the merely équitable rights of the plaintifï under 
Adams's covenant of December 8, 1869. We express no opinion 
whether the défendant ought to hâve prevailed on that ground, but 
the contention at least was plausible. Until it was overruled by the 
Circuit Court, of course the défendant did not wish to charge itself 
with notice of the plaintifï's interest. If the défendant had sacrificed 
the defence which it was making and had relied upon the matter of 
the supplemental bill, it would hâve been unable to prove the plain- 
tifï's knowledge otherwise than by inference until it discovered the 
Buckingham letter in the course of the trial. Apart from the greater 
dififîculties on the other side, we see no sufificient reason to suspect a 
conspiracy between Stetson and Adams. 

Some further argument was made from the contents of Bucking- 
ham's letter, that he could not hâve known the whole agreement of 
compromise. It is sufficient to say with regard to them that they 
seem to us to show nothing more than the average inaccuracy of a 
layman speaking of légal matters in what is called by the plaintifï's 
counsel a gossiping, friendly letter, coupled with a slightly unscru- 
pulous attitude toward the défendant. The possibihty of adopting 
this attitude was one of the plaintifï's advantages from not taking a 
direct part in the compromise of June 16, 1873. 

As we hâve hinted, there are other obstacles which the plaintifï 
would hâve to overcome before it could prevail, but we think the 
foregoing reasons are sufficient to warrant us in afîîrming the decree. 

The decree of the Circuit Court dismissing the bill is aiïirmed, and 
the appellee recovers its costs of appeal. 
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CALCULAGRAPH CO. T. WILSON. 

(circuit Court, D. Massachusetts. August 16, 1904.) 

No. 1,749. 

1, PATÏNTS— COI.IiATERAL AtTACK— lEEEGULAEITIES IN ISSUANCE. 

The validity of a patent whlch is régular on Its face cannot be collater- 
ally attacked in a suit for its infringement on the ground of irregularities 
in the proceedings in the Patent Office, as that the final l'ee was not paid 
wlthin the six months required by the statute. 

2. Samb— Infkingement— Calculageaph. 

The Hamllton patent. No. 424,291, for an apparatus for recording meas- 
urements of tlme, space, or quantity, and the Abbott patent, No. 583,320, 
for a calculagraph, whlch embodles the Invention of the Hamilton patent 
in an instrument for automatically recording elapsed time, used speciflcally 
In recording the length of time a long distance téléphone bas been used by 
the opération of a lever at the beginning and end of such use, and also the 
time of day when such use commenced, were neither of them antlclpated 
by anything in the prior art, and both are valld, and entitled to a rea- 
sonably libéral construction with respect to équivalents. Claim 1 of the 
Hamilton pàteut and claims 1 and 2 of the Abbott patent held infringed. 
3., Same— PebsonAl Liability iob Infeingements. 

An individual pèrson cannot avoid liability for infringement by con- 
ducting his business iïi the name of a corporation. 

In Equity. : 

Edwin J. Prîndle, for complainant. 
J. Steuart Rusk, for défendant. 

HALE, District Judge. This suit in equity is for infringement 
of the; first daim of letters patent No. 424,291, dated March 25, 
1890, to Emery M. Hamilton, for ajsparatus for recording meas- 
ufements of time, space, or quantity; also for infringement of 
claims 1 and 2 of letters patent No. 583,320, dated May 25, 1897, 
to Henry Abbott, for calculagraph. The first claim of the Ham- 
ilton patent is as follows : 

(1) A machine Cor measurlng and recording intervais of time, In which are 
combined a rotatable printing die that ié provided with an annular séries of 
progressive numerals type and with a pointer type which is in juxtaposition 
with the zéro numéral of the séries, mechanism whereby said die may be ro- 
tated at a uniform veloclty, and mechanism whereby the numerals type and 
pointer type may be separately printed upon a ticket, substantlally as and for 
the purpose specifled. ' 

The first and second claims of the Abbott patent are as follows : 

(1) In a machine for making printed records, the comblnation of dies for 
printing the record of intervais, dies for printing the tlme of day, a single 
mdtor for driving both sets of dies, arid a lever adapted by alternate move- 
ments to cause impressions to be made f rom both sets of dies, substantlally as 
and for the purpose specifled. 

(2) The combinatlon of ijieehanism for measurlng and recording intervais, 
comprising dial and pointer dies, time of day dies, a single lever for actuating 
the latter, and certain of the former, means for actuating the die or dies not 
actuated by said lever, and a single motor for driving ail of said dies, substan- 
tlally as and for the purpose set forth. 

The défenses are that both the Hamilton and Abbott patents 
are invalid, and that neither patent has been infringed. In addition 
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to the usual défense of invalidity, the défendant urges the défense 
that the payment of the final fee for the issuance of the patent 
was not within the six months prescribed by Rev. St. § 4885 [U. 
S. Comp. St. 1901, p. 3382]. This défense seeks to attack the reg- 
ularity of the proceedings in the Patent Office. Such attack cannot 
be made by a proceeding of this character. Patents regular on their 
face are not the subject of collatéral attack. Lamprey Boiler Furnace- 
Mouth Protector Company v. Economy Feed Water Heater Company 
(C. C.) 62 Fed. 590; Hallock v. Babcock Manufacturing Companv 
(C. C.) 134 Fed. 226 ; Mowry v. Whitney, 14 Wall. 434, 20 L. Ed. 858. 
The patents in controversy relate to apparatus for recording 
elapsed time. Thèse patents are used conjointly. The calcula- 
graph of the complainant is employed for recording the interval 
of time between the beginning and end of an occurrence ; so that 
the amount of time consumed in such interval can be read directly 
from the record. The spécifie use of the calculagraph is in measur- 
ing the length of time in which a long distance téléphone line is 
employed. The évidence before us tends to show that prior to the 
introduction of machines by the complainant there was no com- 
plète way of timing téléphone messages to détermine the time 
occupied and the amount of toll to be charged for the use of the 
téléphone. The leading methods were for the operator to dé- 
termine the time of commencement by observing a clock, and 
writing down the time with a pencil, and at the close of the period 
during which the téléphone was in use to again observe the time 
by the clock. This was a crude method, and subject to many er- 
rors. Stamps were afterwards used, which recorded the initial 
time and the final time, and obtained the resuit by subtraction. 
Stop watches were also used. Ail thèse methods were crude and 
unsatisfactory. They resulted in wasting the time of the télé- 
phone Company and the money of the customer. The calculagraph, 
so far as it embodies the invention of the Hamilton patent, is capa- 
ble of recording the amount of time during which a téléphone line 
is in use, the record being made by inserting a card into the ma- 
chine and making an imprint on it by the movement of a handle 
at the commencement of the period of use, and again making an 
imprint on the same card by the movement of another handle at 
the close of such period, the card in the meantime being removed 
from the machine, so that the initial or final imprints of other rec- 
ords can be made for other customers. The record, so made, can 
be read by simply counting graduations on the annular scale which 
the machine marks off, or, when numerals are used, by seeing what 
division number is pointed to by the pointer imprint made by the 
machine. By use of the Abbott patent, the calculagraph makes a 
record of the time of day of the initial imprint of the elapsed time 
of record, the same handle being used in making the timë of day 
record and in making the initial elapsed time record. Thus the 
calculagraph, by the conjoint use of the Abbott and the Hamilton 
patents, without adding to the number of handles, and without 
requiring that the card be placed in a separate machine for the pur- 
pose, is enabled to record the time of day as well as the amount of 
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elapsed time. It thus enables the téléphone company to hâve a 
record of the time Vvhen the use of the téléphone took place, as 
well as of the actual time employed by each customer. There is 
évidence in ithe record that tHe calculagraph has corne into gên- 
erai use ; that it is now employed in measuring 80 par cent, of ail 
the long distance messages of the United States ; that it is used 
largely in other countries, and that it has over 3,000 instruments 
now in opération. The gênerai object of the Hfamilton invention 
is stated by the patentée in his spécification to be "to enable meas- 
urements of time, space, or quantity to be easily and quickly re- 
corded by automatically changing mechanism ; and to this end such 
invention consists in the construction and combination of parts 
constituting my device." 

The claim in controversy we hâve already quoted. It will be 
seen that it présents the f ollowing éléments : (1) A rotatable printing 
die provided with (2) an annular séries of progressive numerals ; (3) 
a pointer type in juxtaposition with the zéro number of the séries; 
(4) mechanism for rotating the die at a uniform velocity; (5) type 
printing rnechanism. The form of machine brought before the 
court consists of a base having arevoluble printing die mounted therein 
on a shaft. This shaft is driven by a clock movement, which move- 
ment is also used to drive the hands of a clock dial mounted on the 
base. An inked ribbon extends across the face of the printing die, 
and is wound at each end on spools. A bracket arm on the base 
supports a cylindrical barrel above the die, with its axis concentric 
with that on which the printing die revolves. Within the barrel 
is a hollow sleeve, which carries an annular printing platen at its 
lower end. A second sleeve is piounted in the first sleeve, and is 
likewise provided with an annular printing platen on its lower 
end. Both sleeves are norraally maintained in an elevated position 
by springs contained within the inner sleeve, and both are provided 
with handles by which they can be depressed to cause their respec- 
tive platens to press a card against the ribbon over the correspond- 
ing portion of the printing die, and thus to make an imprint upon 
the card. In order to insure that the card be in the same position 
at the second imprint which it occupied during the first imprint, 
guides are provided for the edges of the card to engage, such guides 
consisting of the base of the bracket arm for one edge of the card 
and of a guide strip secured to the machine base for a side of the 
card at right angles to the card-engaging surface of the bracket base. 
The form of the die which the patentée, Hamilton, chose to illustrate his 
invention has a "pointer and a séries of graduations in the form of 
numerals type progressively arranged, both the pointer and gradua- 
tions appearing on one intégral revolving printing die." In his spéci- 
fication the patentée says : 

"It wUl bè obvlous that any desired number or order of figures may be eut 
upon the prlntiijg die, so as to cause Its impressions to represent hours and 
fractions of hours, etc., instead of dollars or fractions of dollars, the principle 
of opération being the same in each instance. If desired, the first impression 
on the ticlîet may be of the arrow heâd alone and the second impression may 
contain the figures alone; but in such event it would be necessary that the 
printing die should move in the reverse direction, in order that the figures 
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tbereon should In progressive order pass the point whlch was occupled by sald 
arrow bead at the tlme the flrst Impression was taken." 

In the embodiment of his invention which the patentée uses the 
pointer type is in juxtaposition with the zéro numéral of the séries. 
The type are reversed on the printing die of the Hamilton machine, 
as are ail printing type, so that the impression may not be re- 
versed. The outer annular platen is of such diameter as to print 
from the annular séries of characters without printing from the 
pointer type. The inner platen is of such diameter also as to print 
from the pointer type, but not from the annular séries of charac- 
ters. In the opération of the fc«-m of the Hamilton machine which 
we hâve described, a card is placed against the guides at the be- 
ginning of the period of elapsed time to be measured, and the outer 
platen is depressed ; or, if desired, both platens may be depressed ; 
and an initial imprint is made on the card, which imprint is from 
the zéro type and from the "séries of graduations in the form of 
numerals." At the close of the period of elapsed time the card is 
again replaced against the guides, and the inner platen only is 
depressed, thus making a final imprint from the pointer type alone. 
The initial imprint, then, by showing the zéro numéral, shows the 
position of the pointer at the beginning of the period of elapsed 
time because the pointer type is in juxtaposition to such zéro nu- 
méral on the die. The final imprint, containing, as it does, the im- 
print of the pointer itself, shows the position of the pointer at the 
close of the period of elapsed time ; and, because of the différence 
in radial position or appearance, or both, of the zéro and of the 
pointer, it can at once be told which imprint was made first and 
which was made last; so that it can be known whether the longer 
or the shorter arc between the two imprints represents the period 
of elapsed time. The imprint of the annular séries of graduations 
enables the length of the arc to be determined by the numerals, if 
numerals are used, or by simply counting the number of gradua- 
tions between the initial position of the pointer or zéro, and the final 
position thereof. . 

Directing our attention now to the Abbott invention, we find that 
the first claim embraces the following éléments: (1) Dies for print- 
ing the record of intervais ; (2) dies for printing the time of day ; 

(3) a single motor for driving both sets of dies; (4) a lever adapted 
by alternate môvements to cause impressions to be made from both 
sets of dies. The second claim embodies the following éléments: 
(1) The dial and pointer dies; (2) time of day dies; (3) single lever 
for actuating the time of day dies and certain of the interval dies; 

(4) means for actuating the die or dies not actuated by said lever; 

(5) a single motor for driving ail of said dies. The substantial dif- 
férence between claims 1 and 2 of this patent lies in the addition of 
the élément which is numbered 4 in the above enumeration, namely, 
means for actuating the die or dies not actuated by said lever. The 
invention of the Abbott patent is illustrated in the complainant's 
calculagraph before us. So far as claims 1 and 2 of the Abbott 
patent are concerned, such machine consists of dies embodying the 
Hamilton invention, and adapted tO' record elapsed time in units of 
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two deftominatîons, dies for recording the tîme of day of the begin- 
ning of such period of elapsed time> a lever for printing from said 
time of day dies and froin part of said elapsed tiine dies by alter- 
nate movements, and a lever for printing from the remainder of said 
elapsed time dies. In the actual exhibit of the calculagraph before 
us elapsed time is recorded by one set of elapsed time dies in 
grovips of five minutes, a full révolution recording sixty minutes, 
while in the other set of elapsed time dies the elapsed time is re- 
corded in units of fifteen seconds, arranged in groups of four, or 
one full rpinute, a full révolution being five minutes. In the calcula- 
graph befpre us, instead of moving the platen tow^ard the dies, the 
dies are moved toward the platen, the latter being stationary ; and, 
instead of having a two-part platen, the die is made in two parts, 
so that the annular séries of progressive numerals can be printed 
without the pointer at the initial imprint. The pointer can be 
printed alone at the final imprint. The pointer dies, while capable 
of separate movement from' the numerals dies, always point to the 
zéro numerals, Two levers rise from the casing of the machine; 
the right-hand lever, bya backward movement, operating the time 
of day dies, and by a forward movement operating the annular sé- 
ries of progressive numerals type of both sets of elapsed-time dies,. 
while the left hand lever opérâtes the pointer-dies alone. Ail the 
dies are driven by a single motor, and 'are thus kept in absolute 
unison. It will be seen that the Abbott invention provides an in- 
strument for; recording qlapsed time. It adds to the information 
furnished by the machine of the Hamilton patent the time of day 
when the elapsedlime began to run. 

Certain devices in the prior art are cited by the défendant as 
either invalidating or esse;ntially limiting the inventions of both 
the Hamilton and the Abbott patents, Foremost among thèse devices 
are the "old time ^tamp" and the time stamps of certain patents re- 
f erred to by the défendant. Without going into the détails of ail 
the matters suggested in the prior art, it is enough to say that, 
while many of thèse devices are of great interest as showing the 
State of public knowledge, we do not find that any of them should 
properly make any limitation upon the inventions now in contro- 
versy. The thought of the patentée, Hamilton, was a device for 
automatically recording elapsed time. The "old time stamp" 
stamps upon the paper a record of the time. This stamp could be 
used for stamping the time vyhen a given opération began and again 
when it closed. For convenience, the stamp of the final time could 
be superimposed upon the stamp card with the stamp of the in- 
itial time. But there is nothing in this stamp which indicates that 
its purpose was to automatically record elapsed time. It certainly 
ne ver could make such record. Nor do the patented stamps show 
any fitness for automatically recording elapsed time. In the Em- 
erson patent the patentée describes his invention as relating "to 
certain improvements in that class of stamps which are employed 
for marking, dating* canceling, or otherwise impressing various 
documents, and at the same time indicating the hour and minute 
at which suçh impression is made." The Hinchman patent sets- 
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•oût its object to be "to furnish a machine for hand printing or 
stamping, which shall, when operated, record by a single move- 
ment of a platen or impression pad the précise hour or minute of 
the day at which such impression was made, so as to adapt it for 
such purposes as stamping messages which are received or sent at 
telegraph stations, tickets sold at railway stations, time checks for 
employés of manufacturing establishments, and other analogous 
uses." But the automatic recording of elapsed time is not a use 
in any sensé analogous to the use claimed by the patentée. So, 
in ail the alleged anticipations, we do not find that there is any- 
thing to show that the vital and inventive thought of the patents 
in controversy has been in any way anticipated by previous pat- 
ents. The inventions brought before us by the complainant rep- 
resent a distinctly "original conception, so essentially unlike any- 
thing in the prier art that nothing earlier has been presented to us 
out of which the inventors could read the invention of the patent 
or their claim of it. There was no known device which could be 
converted into the invention of any improvement short of rejection 
of the entire plan." In thus commenting upon the devices cited in 
the prior art, we hâve adopted the language used by the Circuit 
Court of Appeals in the Fourth Circuit, in Crown Cork & Seal 
Co. V. Aluminum Stopper Co., 108 Fed. 861, 48 C. C. A. 72. 

We now come to consider the defendant's machine. This de- 
vice is called the "timometer." It comprises a base having an over- 
hanging casing containing clockwork for driving the rotatable dies 
by which the time of day and elapsed time can be recorded. The 
machine is for the purpose of recording elapsed time in minutes 
as well as in seconds. The die for recording minutes of elapsed 
time is a circular plate having upon its surface a half circle of gradua- 
tions, every fifth one of which is made longer than the others to 
facilitate the reading of the arc representing the period of elapsed 
time, and also having a pointer pointing at the place where the zéro 
of the séries of graduations would be, the zéro being actually omit- 
ted. This die revolves concentric with a stationary annular time 
of day die divided into hours and minutes, there being a triangular 
hour pointer revolving in an annular space formed between the 
elapsed time die and the hour die. The die for recording elapsed time 
in seconds consists of a circular dise having two dies formed there- 
on in Une with each other, but of différent heights. The dise is 
concentric with an annular dial which is graduated, every fifth 
graduation being elongated to facilitate reading the arc, which is 
the measure of the period of elapsed time. Co-operating with the 
dies just described are two platens — a larger one, covering ail of 
the dies except the inner one of the two dies on the seconds dise, 
and a smaller platen, covering only the inner of the two dies on 
the seconds dise. The two platens are operated by separate cams 
upon a fulcrum at the base of the machine, each cam having its own 
lever by which it can be turned, there being provision for coupling 
the two levers together. The larger platen is provided with a 
plunger that is adapted to rest upon, and be operated by, cams form- 
ed on the inner end of the hand lever. Thèse cams bear against 
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the flat lower end of the plunger, and carry the larger platen up- 
ward. Thè smaller platen is formed on the upper end of the plung- 
er, which plunger rests upon a slidé that is fitted into a slot formed 
in the plunger. This slide rests upon a cam upon the fulcrum, by 
which the slide is forced upward, and with it the plunger. The 
cam is provided with a shoulder, which is adapted to be engaged by 
the inner end of a smaller lever, whose outer end is adapted to be 
depressed by a button, the button being carried by the large lever. 
When the button is depressed with the lever in the upper position 
of the latter, the nose of the lever engages the shoulder of the 
cam, so that when the hand lever is depressed the cam, as well as the 
cams pn the inner end of the hand lever, will be operated ; and both 
plungers will be forced upward. In recording elapsed time in min- 
utes, an impression is first made by depressing the hand lever, which 
impression simply represents the semicircular séries of graduations 
and the pointer in juxtaposition to the zéro of such séries of grad- 
uations. This is done at the beginning of the period of elapsed 
time, the card being held against a latéral guide and an end guide 
on the timometer. At the close of the period of elapsed time the 
card, again placed against the guides, is again printed upon by the 
die having the pointer and the annular séries of graduations ; and a 
record of elapsed time is produced. The timometer is especially 
adapted for téléphone purposes, and is in the use of téléphone 
companies to the extent of ten machines. As the machine was not 
intended to measure intervais of time longer than thirty minutes, 
the scale of graduations did not need to be longer than half a cir- 
cle, the die rotating once an hour, and, since the arc representing 
the period of elapsed time was not to be longer than a semicircle, 
the second impression of the semicircle of graduations would not 
overlap the portion of the first impression, which would be read 
in determining the amount of elapsed time. Therefore the de- 
fendant did not need to make a construction in which the portion 
of the platen which printed the graduations the first time could be 
absent at the second impression. He accordingly used a solid 
platen. In the mechanism recording seconds the patentée put the 
annular séries of graduations upon a stationary die, and caused the^ 
zéro and pointer to revolve in unison and in juxtaposition with each 
other, and provided each of them with its separate platen. This 
enabled him, at the initial elapsed time imprint, to distinguish the 
initial from the final imprint by printing the pointer at only one of 
such imprints. At both the initial and the final imprints the de- 
fendant prints the zéro, but prints the pointer at only one of the 
two imprints. In making an elapsed time record with the seconds 
recording mechanism, the défendant first depresses his hand lever 
alone, without touching the button, which causes the annular séries 
of graduations to be imprinted and also the smaller or zéro die on 
the outer portion of the dise of his seconds mechanism, which die 
is the higher of the two dies on the dise. At the close of the period 
of elapsed time the défendant first depresses the button and then 
the hand lever, causing both levers to be depressed at the same 
time, and raising both platens, the smaller platen starting from a 
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lower level than the larger platen and rising to a higher level. This 
action causes a reprinting of the circle of graduations. Such re- 
printing is not objectionable, because it is superimposed upon the 
first imprint thereof, and also causes the imprint of the zéro and of 
the portion of the pointer which is the inner and lower of the two 
dies on the rotating dise. In defendant's mechanism for recording 
minutes he obtains a record which consists of an annular grad- 
uated scale whose zéro is at the beginning of the arc of elapsed 
time, and consists also of a pointer imprint which points to the 
graduation on such scale, representing the close of the elapsed time 
period. Such record can be read with facility although thé défend- 
ant has no numerals which indicate the groups of graduations. The 
record of the seconds recording mechanism consists of an annular 
séries of graduations and two imprints made adjacent to such séries, 
which imprints are différent from each other, so that it can be told 
which imprint was made first, and which imprint was made last. 
Thus it is shown with certainty whether the longer or the shorter 
arc is the measure of the period of elapsed time. 

Does the defendant's machine, the timometer, infringe the claims 
of the Hamilton patent? We hâve already stated the éléments of 
the Hamilton claim in controversy. We now direct our attention 
to the defendant's mechanism for recording minutes. The rotata- 
ble printing die of the Hamilton patent may fairly be held to be 
found in the defendant's dise. In regard to the second élément, 
the annular séries of progressive numerals, the défendant contends 
that his semicircular séries of graduations is not identical with, nor 
an équivalent for, the complète circle of progressive numerals found 
in the Hamilton patent. Défendant insists that his semicircular 
séries of graduations is merely an addition to and improvement on, 
or amplification of, the old time stamp of the Emerson patent. His 
position is that the minute hand die of the timometer differs from 
that of the time stamp only in the addition of a half circle of grad- 
uations. But the évidence shows, and even the admissions of the 
défendant suggest, that the sole purpose of the semicircular séries 
of graduations is to enable one to ascertain "the interval of elapsed 
time automatically, without calculation of any kind." We think 
the graduated scale of the timometer is clearly an équivalent of 
Hamilton's circle of progressive numerals. We come to this con- 
clusion by giving the doctrine of équivalents its fair and reasonable 
scope. The thought of the inventor in the Hamilton patent was to 
provide by his progressive numerals for an easy reading of the 
resuit without calculation or sub traction. He is entitled to any fair 
équivalent for his "progressive numerals." We think such gradua- 
tions as are employed by the défendant in the timometer are clear- 
ly within the rule of équivalents. By adopting the half circle of 
graduations instead of the circle of progressive numerals, défendant 
has clearly done nothing beyond "changing the form of complain- 
ant's combination, and not essentially varying the principle or 
mode of opération pervading the original invention." In Burdon 
Wire & Supply Co. v. Williams (C. C.) 128 Fed. 927, this court 
has discuîsed the subject of équivalents as bearing upon a ques- 
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tîon quîte sîmîlar to the question raised in the case at bar. In that 
case we discussed fiilly a long Une of authorities, including Dowagi- 
ac Manufacturing Co. y. The Minnesota Moline Plow Ce, 118 Fed. 
136, 55 C. C. A. 86, and the Reece Case, 61 Fed. 958, 10 C. C. A. 194. 
This latter case is a controlling authority in this circuit on the sub- 
ject of équivalents. 

Referring again to the différent éléments of the Hamilton pat- 
ent and to the question whether or not thèse several éléments are 
found in the timometer, we find that the third élément, "the pointer 
type in juxtaposition with the zéro numerals," is found in the point- 
er of defendant's minutes die. The fourth élément of the Hamil- 
ton claim, "mechanism for rotating the die at a uniform velocity," 
is clearly found in the clockwork of the defendant's machine. We 
think the fifth élément of the Hamilton claim, "the type printing 
mechanism whereby the numerals type and pointer type may be 
separately printed upon the ticket," is found in the defendant's 
larger platen and its operating mechanism. Having found in- 
fringement in the mechanism of the défendant for recording min- 
utes, it is not necessary to protract the inquiry by a discussion in 
détail of the seconds recording mechanism. 

Examining now the two claim s in controversy in the Abbott pat- 
ent, and comparing the principles of the timometer with the élé- 
ments of thèse claims, we find that the dies for printing the time 
of day in the first claim of the Abbott patent are found in the de- 
fendant's dies. "The single motor for driving both sets of dies" 
is found in the clockwork of the machine by which ail the dies are 
drlven. "The lever adapted by alternate movements to cause im- 
pressions to bemade from both sets of dies" is found in the operat- 
ing lever which projects from the front of the timometer. This 
lever is provided with a push button, by which, when it is pressed 
down, the two platens are connected together so as to move as one ; 
or, when the button is not pressed down, the large platen may be 
raised by the lever without the small one. 

In référence to the last élément of the first claim, we think an 
expert witness for the complainant — Mr. Smith — in his déposition 
stated with brevity and distinctness the infringement by the tim- 
ometer. Hesays: 

"ïhls operating lever by alternate movements causes Impressions to be made 
from both sets of dies, because by one movement of tlie lever when the button 
is not depressed ail the time of day dies and part of the elapsed time dies are 
printed, and at the next movement of the lever with the button depressed ail 
the time of day and ail of the elapsed time dies are printed, and thus 'both 
sets of dies' are printed by movements of the lever which operate upon two sets 
of dies one after the other ; that is to say, by alternate movements." 

In the second claim of the Abbott patent the fourth élément is 
the only added élément which is not found in the first claim. That 
élément is "means for actuating the die or dies not actuated by said 
lever." This élément is found in the timometer in the button and 
its Connecting parts, by which the small platen is connected with 
the large one, so that both may be operated together when the lever 
is depressed with the button also depressed. The défendant does 



CALCULAGEAPH CO. V. WILSON. 29 

not escape infringement by having his time of day device operated 
each time that the lever is depressed to operate the elapsed time 
device. 

Without commenting further upon the détails of infringement, 
we are persuaded by the whole testimony that the défendant, in 
producing his device, was endeavoring to avoid infringement, and 
at the same time to imitate as closely as possible the devices found 
in the complainant's machine. We think he has not succeeded in 
his attempt to avoid infringement of the principles found in the 
calculagraph. The défense in behalf of the timometer is that it is 
merely an amplification of the time stamp of the Emerson patent; 
but in so amplifying the time stamp of that patent the défendant 
has imported into it the devices for recording elapsed time, which 
are the very things which, when so imported, bring the time stamp 
within the range of infringement of the patents in suit. We hâve 
in considérable détail given the éléments of both machines in con- 
troversy. A study of those éléments leads us to believe that the 
défendant has adopted the principles which diftinguish the com- 
binations of the Hamilton and Abbott patents from those which 
preceded them. We do not think it necessary to discuss ail the va- 
rions instances of infringement found in the offendii^g machine. 
It is sufficient to say that the défendant has appropriated the distin- 
guishing characteristics of both patents. An examination of the 
éléments which we hâve referred to as found in the two machines con- 
vinces us that the case is brought within the rule laid down by the 
Suprême Court in Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 
934. In that case the court said: 

"Except where form Is of the essence of the Invention, it has but little 
welght in the décision of such an issue, the correct rule being that in deter- 
mining the question of infringement the court or jury, as the case may be, are 
not to judge about similarities or différences by the names of things, but are 
to look at the machines or thelr several devices or éléments in the light of what 
they do, or what office or function they perform, and how they perform it, and 
to Çnâ. that one thing is substantlally the same as another if it performs 
substantially the same function in substantlally the same way to obtain the 
same resuit, always bearing in mind that devices in a patented machine are 
différent in the sensé of the patent law when they perform différent fuuctions 
or in a différent v^ay, or produce a substantially différent resuit." 

In the case before us, looking at both machines in the light of 
what they do and how they do it, we are brought to the conclusion 
that they perform substantially the same function in substantially 
the same way to obtain the same resuit. Without deciding how 
far the calculagraph is a pioneer invention, we think it is enti- 
tled to a range of équivalents broad enough to bring the timometer 
clearly within the range of infringement. 

The answer raises the question as to defendant's personal lia- 
bility for infringement. The bill of complaint describes the de- 
fendant as doing business as the Automatic Time Stamp Company. 
We do not, however, think that this description of the person chan- 
ges the rights of the parties to the controversy. The substantial 
resuit of the bill is that défendant is sued personally, and that his 
corporation, the Automatic Time Stamp Company, is not sued. 
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The record convînces us that at the time of the infringement the 
défendant was persoilally conducting the business, and that he in- 
tends to continue to conduct it. The law is well settled that a party 
cannot escape liability for his infringement by attempting to shield 
himself behind a corporation. An officer or director of a corpora- 
tion cannot avoid liability for his infringement by setting up that 
his acts of infringement were performed in his capacity as a di- 
rector or officer. In so deçiding we are merely stating obvious and 
well-known principles of agency; and the law of agency is the basis 
of almost ail corporation law. National Cash Register Co. v. Le- 
land, 94 Fed. 502, 37 C. C. A. 372; Fauber v. Springfield Drop- 
Forging Co. (C. C.) 98 Fed. 119 ; Alvin Manufacturing Co. v. Schar- 
ling (C. C.)100 Fed. 87; lowa Barb Wire Co. v. Southern Barbed 
Wire Co. (C. C.) 30 Fed. 123. We are satisfied that the claims of 
both patents in controversy are valid, and that they hâve been in- 
fringed by the défendant. 

Decree to be entered for complainant for an injunction, and for an 
accounting, with oosts. 



RAYMOND T. KEYSTONE LANTERN CO. et al. 

(Circuit Court, E. D. Pennsylvania. August 27, 1904) 

No. 28. 

1. Patents — Infbingement — Lanterns. 

The Wright patent, No. 476,506, for an Improvement In lanterns having 
a wiek-raising device, construed, and held not infringed. 

In Equity. On final hearing. 

Hector T. Fenton, Francis T. Chambers, and Otto R. Barnett, for 
complainant. 

Chas. B. Collier, for Keystone Lantern Co. 
Frederick G. Dussoulas, for John T. Casey. 

HOLLAND, District Judge. This is a bill in equity to enjoin the 
infringement of letters patent No. 476,506, granted June 7, 1892, to 
Frederick K. Wright, for : improvements in lanterns provided with 
means of raising the wick by rotating the oil pot. The bill also 
prays for an injunction and an accounting for past infringements. 
This patent was assigned to complainant as trustée, who holds the 
légal title sued on. The défense is : (1) Insufficiency of parties 
complainant; (2) noninfringement ; (3) invalidity of the patent sued 
on for want of patentable novelty. 

The fîrst and third matters of défense will not be considered, be- 
cause, as I view the case, the important point is the question of in- 
fringement, allowing it to be a vahd patent; and the évidence and 
exhibits convince me that the défendants do not inîringe the com- 
plainant's invention. The invention of the patent in suit relates to a 
class of lanterns previously known, and is a new and useful improve- 
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ment în wîck-raiser attachment for thèse lanterns. The patentée 
States in his description that : 

"Heretofore the bpttom of the lantern waa rlgldly secured to the body 
thereof, and the oïl pot was secured to the bottom by spring catches, so that 
the oll pot carrylng the wlck-ralslng shaft could be turned In the bottom and 
also be detached therefrom. Thls construction Is objectlonable, because the oll 
pot frequently becomes detached owing to the weakenlng of the spring catches. 
The object of my invention is to overcome thls difflculty, and to combine the 
désirable features of a rotatable oll pot provided with a wick-raiser attachment 
and a lantern bottom whlch is detachably secured to the bottom by a reliable 
lock." 

The combination or embodiment of Wright's invention is thus de- 
scribed in complainant's brief : 

"In Figure 4, E Indicates a sheet-metal lantern base provided with a hori- 
zontal flange, I2, and with an upright annular flange, e. The lower end of the 
body hoop, A, of the lantern, flts within this upright flange, e, and is fastened 
thereto by a bayonet joint and a spring clip or lock, H, which constltutes a 
very famlliar means for fastening a lantern to Its base. When the parts are 
so assembled, the pins, g, which are secured to the body hoop, A, of the 
lantern, project through horizontal slots in the upright flange, e, upon the base 
of the lantern, and are flrmly locked in that position. In order to release the 
pins, h, and permit the manipulation of the parts so as to detaeh the lantern 
base from the lantern body, the clip, H, must be sprung outward agalnst its 
own tension until it disengages the pin, g. It will thus be seen that the base 
of the lantern and the lantern body hoop are firmly, but removably, locked to- 
gether, so that no swinging of the lantern and no accidentai blows wlU serve 
to disengage the lantern base from the body hoop. This, per se, was old long 
prior to Wright's invention. In Figure 2 of the patent it will be seen that 
the oll pot, I, is provided on its outer surface with two projections or beads i, 
il, whlch extend, parallel with each other, entirely around the cil pot, thereby 
providing a groove between them. The horizontal flange, U, upon lantern 
base, e, projects within this groove, and snugly engages the outer surface of 
the oil pot, I. It will thus be seen that the oil pot, I, is in fact journaled within 
the horizontal flange, i2, so that the oil pot, I, may be freely rotated, the 
flange, 12, forming the bearing within which the oil pot rotâtes. At the same 
time, by virtue of the permanent beads or ribs, i, ii, formed on the oil pot, 
and extending above and below the horizontal flange, i2, respeetively, the oil 
pot is permanently mounted within the lantern base, e, so that it is rotatable 
within the lantern base, but is not détachable therefrom." 

The daims in this patent which are said to be infringed are two, 
as follows : 

"(1) The combination, with a lantern frame and a détachable bottom secured 
to the lantern frame by a releasable fastening, of an oil-pot permanently at- 
tached to said bottom, and capable of rotative movement .therein, a burner pro- 
vided with a laterally projecting wick-raiser shaft, and a stop arm attached 
to the lantern frame, and adopted to come in contact with the button of the 
wick-raiser shaft, substantially as set forth. 

"(2) The combination, with the lantern frame and a détachable bottom se- 
cured to the lantern frame by a releasable fastening, of an oil pot capable 
of rotative movement therein, and provided with beads or projections above 
and below the said bottom, a burner provided with a laterally projecting wick- 
raiser shaft, and a stop arm attached to the lantern frame, and adapted to come 
in contact with the button of the wick-raiser shaft, substantially as set forth." 

"Défendants' lantern is a railroad lantern, like that which is shown in the 
Wright patent, and conslsts, generally speaking, of a bottom or base, an oil 
pot mounted on the bottom, a frame to which the bottom or base is detachably 
connected, and which comprises a bottom ring or body hoop, a wire basket 
rising from the same, and a movable top or dôme attached to the top ring of 
the wire basket. The oil pot Is arrangea and connected with the removable 



32 ISZ'l'ECBJRAIi EBPGÈTÈR. *' 

bottom ta tsacJx a way that the oli pot can be rotated In the bottoin. The bot- 
tom itself Is provlded on its upper slde wltb an upwardly projectlng collar, 
which Is arrangea coneentrically wlth the oil pot, and whlch, when appUed to 
thebodjr hoiopi of the lantém frâmei' surrounds thls hoop. The releasable fas- 
tening by whIch thls bottom Is attaphed to thé body hoop Is a stud and slot 
fastening In ail respects like that whlch is shown In the Wright patent In suit, 
and described In that patent as the preterred form of fastening for that pur- 
pose. The oll pot is surrounded above the bottom by a shell whlch is secured 
rigidly at Its lower end in the opening of the bottom in whlch the oil pot is 
rotatlvely arranged. Thls shell Is provlded wlth an annular top, whlch ex- 
tends inwârdly from the shell bver the top of tbe oil pot, and whlch bas a 
central opening, in which the burner is arranged. Part of the burner Is ar- 
rangea above the top of thls shell, and thls part of the burner carries the wlck- 
raiser shaft. The annular top of this shell is provlded with a circular gear 
face or annular set of teeth with which the toothed buttoh on the wick-raiser 
shaft engages, so that upon turulng the oil pot the keel or button on the wlck- 
ralser shaft rolls on this âpnular gear face, and Is thereby turned in one 
or the other direction accordirig to the direction in whlch the oll pot is turned. 
The wick-raiser shaft can be rotated in this manner by turning the oll pot, 
and the wick is thereby raised or lowered. The annular gear face is formed 
on thls annular top of the shell in défendants' lantern by indentlng the sheet 
métal of whlçh the top is formed. The oil pot is arranged in the central open- 
ing of the bottom so as to fit snugly In the same, and is held against vertical 
displacement by annular hulges which surround the oll pot above the opening 
in the bottom (and by an annular groove in the oil pot at the top in which the 
shell snugly flts). The lower end of the shell, whlch Is afflxed to the bottom, 
as I hâve stated, and which surrounds the oll pot, Is secured in the same open- 
ing. The burner is secured in the top of the oil pot by the usual screw con- 
nection consisting of a screw-threaded collar secured in the top of the oil pot 
and a screw-threaded neck formed on the burner. The threaded collar of tbe 
oil pot Is arranged wlth its upper portion within the centml opening formed in 
the overhanging top of the shell in which the annular gear face is formed." 

Prior to the issuance of the patent in suit, it was transferred to 
the Steam Gauge & Lantern Company, and by it, on March 28, 1894, 
assigned, together with a number of other patents, to the complain- 
ant in this case, as trustée, with authority "to recover any and ail 
damages for or on account of any infringement of said letters patent 
or either of them." The complainant is a lawyer by profession in 
Chicago, and lias never manufactured any lanterns of the construc- 
tion indicated in this patent, nor hâve they been manufactured by 
any other parties. The only lantern in existence, so far as the évi- 
dence shows, is the one used as a model in the apphcation for the 
patent, and another recently made by complainant's expert witness 
for use in this case. Outside of thèse two, it does not appear that 
the invention has ever attracted the public generally, or any one in- 
terested in the subject of lanterns. On the other hand, it may be 
stated that the construction of the défendant, which is also covered 
by a patent, has gone into immédiate and extensive use among rail- 
road men, and seems to hâve niet with gênerai approval as a com- 
bination of parts entirelyyoid of the objectionable features in lanterns 
of any prior construction. The invention is a combination, and it is 
important that the radical distinction between a combination and a 
simple invention should be constantly remembered; for the same 
apparent change which, in a simple invention, would be but a substi- 
tution of équivalents, might, in a combination, introduce a new idea 
of means. Robinson on Patents, § So4. There is nothing new in 
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the combined parts in the complainant's patent. The end to be at- 
tained by the invention of the complainant is the same as that pro- 
posed by the défendants' patent. They both hâve invented a com- 
bination of old parts of a lantern for the purpose of securing a safe 
and satisfactory wick-raiser device. In railroading much inconven- 
ience had been experienced, and at times accidents had resulted, by 
reason of the crude and cumbersome way railroad men were re- 
quîred to raise or lower their lamp wick, and it became important 
that they secure a mechanism which would perform this important 
function in the dark, in a high wind, or under any conditions what- 
ever. The défendants' device has accomplished this. 

Claim No. 1 of the complainant's patent is for a combination, the 
intégral parts of which are : First, a lantern frame ; second, a dé- 
tachable bottom secured to the lantern frame by a releasable fasten- 
ing; third, an oil pot permanently attached to said bottom, capable 
of rotating movement therein; fourth, a burner provided with a 
latéral projecting wick-raiser shaft; fifth, a stop arm attached to a 
lantern frame, adapted to corne in contact with the button of the 
wick-raiser shaft, substantially as set forth. Every élément in this 
combination is old. The lantern frame, of course, has been used for 
years; a détachable bottom secured to the lantern frame by a re- 
leasable fastening is found in the Barron patent. No. 163,136, of May 
11, 1875, Miller patent. No. 162,090, of April 13, 1875, Mitchell patent, 
No. 394,590, of December 18, 1888, Paull patent. No. 411,676, of Sep- 
tember 24, 1889, and a lantern offered in évidence of the make of 
Adams & Westlake, with utility wick raiser ; an oil pot permanently 
attached to the bottom is found in the Adams & Westlake lantern ; 
and the rotatory movement in the oil pot was adopted by Feeny, 
and is found in his patent. No. 411,218, issued September 17, 1889 ; 
the wick-raiser shaft, and a stop arm adapted to corne in contact with 
the button of the wick-raiser shaft, are ail found in the Feeny patent 
— so that we find that everything contained in claim No. 1 is old and 
heretofore known in the art. 

Claim No. 2 diiîfers, in that it states therein that the oil pot is pro- 
vided with beads or projections above and below the bottom. Thèse 
are also old, and found in almost every art in which métal is used. 
Feeny, in his patent wick-raiser attachment, employed a lantern frame 
with a permanently attached bottom in which the oil pot was held 
by spring catches. The wick-raiser device was the same as that em- 
ployed by complainant. In the Feeny patent there was the objec- 
tion that the oil pot might become detached by reason of the weaken- 
ing of the springs, and, the attachment being at the bottom of the 
pot and the wick-raiser device at the top, with nothing to steady it 
from a horizontal movement, the manipulation of the wick raiser at 
times was unsatisfactory. 'The fîrst of thèse objections was over- 
come by attaching the oil pot permanently to the bottom in such a 
way as to be capable of a rotating movement therein, but the last two 
objections still continued in complainant's construction, ànd, in ad- 
dition to that, both the Feeny and the complainant's combination of 
wick-raiser attachments worked in a "left-handed way." We are ail 
132 F.— S 
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aware that according to the customary and régulation standard in 
lanterns not fitted with a spécial wick-raiser attachaient, the trainman, 
in order to raise the wick, turns his right hand to the right in taking 
hold of the button or pinion on the end of the wick-raiser shaft, and, 
conveirsely, to lower thc: wick, turns his hand to the left. In operat- 
ing the Wright device the traii^man would turn his oil pot to the left 
to r^ise his wick and to the right to lower it. Again, the complain- 
ant's device was objectionable for the reason that the trainman might 
be compelled, in the dark, to turn his oil pot ail the way around be- 
fore he came in contact with the wick-raising rack, and might be 
confused by reason of its left-hând movement. Ail thèse objections 
are successfully overcome by the Casey device, as the oil pot is hung 
from its neck in the case attached to the bottom of the lantern and 
steadied by a flange at the bottom. The button of the wick-raiser 
shaft is constantly in contact with the rack, and the trainman turns 
it to the right to raise his wick and to the left to lower it, in accord- 
ance with the practice in ail devices used in lanterns and house lamps, 
with which every one is acquainted from his earliest expérience. 

In passing upon the question of novelty in combina tion patents, 
the advance or improvement is frequently so apparently unimportant, 
when put in the shape of a définition, and even when viewed in the 
exhibits presented in the case, that it is very difïîcult for the court to 
conclude whether it is invention or simply what would be suggested 
to any skiUed mechanic in the art as an équivalent. The courts, 
therefore hâve taken into considération, in determining patentability, 
whether or not the invention has gone into extensive use. If the 
public has iramediately, by a gênerai use, shown its approval, it is 
held by the courts as évidence of improvement involving invention, 
whereas, if the device has received no support from a commercial 
point of view, and has been rejected by those skilled in the art to 
which it belongs, and from the time of the issue of the patent no 
favorable considération has been given to it by the public, it is held 
as évidence that the improvement over former devices of a similar 
character does not rise to the dignity of invention. 

As the complainant has a patent which has not, up to the date of 
bringing suit, been favorably accepted, and the défendants also are 
patentées of a device under which they are manufacturing their lan- 
tern which is claimed to infringe that of the complainant, but which 
went into immédiate use as soon as introduced to the public, and as 
the évidence is conflicting as to whether the changes made in the 
combination of the défendants' patent are only the équivalents of 
those intégral parts in the complainant's patent and only colorable 
invasions of his invention, the fact of such immédiate popular ac- 
ceptance of the détendants' patent as an advance over anything there- 
tofore known has great weight in determining that it involves inven- 
tion, and therefore does not infringe the complainant's device. 

Let a decree be drawn dismissing the bill, with costs. 
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AMERICAN SEWAGE DISPOSAL CO. V. CITY OF PAWTUCKET. 

(Circuit Court, D. Rhode Island. August 25, 1904) 

1. Patents— Inebingement—Sevcage Appaeatus. 

The Glover patent, No. 559,522, for a sewage apparatus, does not de- 
scribe or elaim the combination of putrefactive and oxidizing processes of 
treatment, nor describe tanks suitable for putréfactions, and is not in- 
fringed by an apparatus in which a primary liquefying tank is used in- 
stead of the filter-beds of the patent. 

In Equity, 

Edward P. Payson, for complainant. 

William R. Tillinghast and Edward W. Blodgett, City Sol., for 
défendant. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 559,523, issued May 5, 1896, to A. S. Glover, for sewage 
apparatus. The claim is: 

"A sewage apparatus comprising a séries of stationary primary filter-beds, a 
structure over said beds with provision for the removal of offensive gases 
therefrom, and a séries of stationary secondary fllter-beds located outside the 
said structure and arranged to receive by gravitation the effluent from the 
primary filter-beds, the said primary beds being constructed to discharge the 
effluent wholly through flltering material, whereby the offensive matter is 
retained in the structure and the effluent is clarifled and partially purifled, 
and whereby the said effluent may receive subséquent treatment in the open air 
by extensive secondary beds for any required length of time, without oflfense." 

It is the complainant's contention that the substance of Glover's 
invention is the intentional application of Hquefaction as a means for 
preliminary purification, followed by a further purification on sand 
filters or similar filter-beds. The complète process of purification 
is said to be due largely to the action of bacteria of two kinds : first, 
anaerobic bacteria, or the bacteria of putréfaction, which work in 
the absence of oxygen, to liquefy the solids of sewage; second, 
aérobic bacteria, which work in the présence of oxygen. "The first 
are the scientific explanation of putréfaction; the second of oxida- 
tion." Oxidizing bacterial action on open-air sewage sand filters 
was well known, and is not claimed as new with Glover. The sec- 
ondary filter-beds, located outside the structure, are intended for 
this well-known process, and do not require spécial considération. 
The principal question in the case relates to that élément of the 
claim described as "a séries of stationary primary filter-beds * * * 
constructed to discharge the effluent wholly through filtering ma- 
terial." The défendant uses a primary tank, which contains no 
filtering material, but which discharges the effluent upon outside 
oxidizing filter-beds by means of a pipe. The defendant's tank at 
times has been used for putrefactive action, to liquefy and dispose 
of the solid matter of sewage. It is charged that the défendant thus 
uses the substance of the complainant's patent, namely, putrefac- 
tive action followed by oxidation for the complète disposai of sewage. 
The value of a putrefactive tank, or a septic tank, in the Hquefaction 
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of the solids of sewage, îs not denied, but admitted by the défendant, 
whose brief says : 

"Both sides agrée that by passlng sewage continuously through a tank for 
from three to six weeks, permlttlng the deposits to accumulate meantime, there 
occurs a large évolution of gas, a change in color, and a peculiar appearance 
and odor to the effluent, accompanied by a marked and substantlal liquéfac- 
tion, and what Prof. Klnnlcutt has aptly called 'true septic action' begins. 
The apparatus for obtalnlng this is well known, namely, a tank, tbrougb 
whlch the sewage Is permltted to pass slowly, but continuously, and constantly 
containlng a very considérable depth of liquid." 

The défendant dénies that the patent discloses any intention to use 
putréfaction, or septic action, for the purpose of liquefying the solids 
or sludge of sewage, or that it discloses a suitable apparatus for such 
action. On the contrary, it contends that the primary beds of the 
patent are merely rapid strainers, in which there was intended to be 
more or less oxidation. An examination of the spécification of 
the patent in suit «gives strong support to the defendant's position. 
The spécification states that the primary filter-beds are constructed 
to separate the solid from the liquid matter. Also: 

"The sewage may be flrst deposlted In a settling-tank, • • * and after 
sédimentation or chemIcal précipitation in said tank the liquid and the sludge 
may be drawn off onto the primary filter-beds." 

It is admitted by complainant's experts that previous chemical 
précipitation in a settling tank is inconsistent with septic action in 
the primary filter-beds. "The primary beds are constructed to arrest 
the soHd matter, and permit the escape of the liquid matter wholly 
through filtering material" — as, for example, "a séries of porous 
pipes," or sand or gravel — "the offensive matter being retained in the 
gas-removing structure, where it may be composted with ashes, loam, 
or sand, and removed without ofïense." Mechanical removal of 
sludge is inconsistent with removal by septic action. "I prefer to 
provide seven or more of the primary beds and an equal number of 
secondary beds, each primary bed and the accompanying secondary 
bed being of sufficient capacity to dispose of one day's sewage. 
The solid matter deposited in the primary beds may be removed 
from time to time in any suitable way." The provision of such a 
séries is a strong indication that no putrefactive or septic action was 
relied upon as the means to liquefy the solids. It is very clear that 
the patent, as a document, contains no indication that the solid 
which is left after straining will dispose of itself through putréfaction 
or bacterial action. According to a natural interprétation, the in- 
structions are not to let it remain and dissolve, but to remove it 
bodily. 

Upon the question whether the primary filter-beds are réceptacles 
for putrefactive action, the principal, and, in my opinion, the only, 
important argument of the complainant is that the provision of means 
for the rernoval of gases contemplâtes abundant gases from putré- 
faction, and conséquent rétention to obtain putréfaction. But this 
is fully met by évidence that a ventilating structure was frequently 
used over oxidation beds where no putréfaction was intended. 

The défendant also relies upon the file wrapper, which shows clearly 
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that "rapid intermittent filtration" through the primary filter-beds 
was intended as a feature of the opération of the structure. To meet 
a référence to Glover's former patent, No. 258,744, counsel for 
Glover, in a communication to the Patent Ofiflce, said : 

"Àpplieant's former patent, 258,744, does not show fllter-beds. It contalns 
simply a séries of tanks in whicli the sewage Is acted upon only by sédimenta- 
tion. The effluent leaves the structure without being clarified by filtration. 
The apparatus shown in said patent does not, therefore, show the construction 
now claimed, nor an équivalent thereof, lacking as it does the two séries of 
filter-beds." 

The defendant's primary tank has no filtering material whatever, 
and is distinguishable from the primary filter-beds of the patent ex- 
actly as those of the patent were distinguished from the tanks of 
Glover's prior patent. The contention that the primary beds of the 
patent were intended for putrefactive action seems to me without 
substantial support in the documentary évidence. It is conceded 
that the rapid escape of water from the first réceptacle is inconsistent 
with or detrimental to septic or putrefactive action ; that such action 
would be prevented by removal of solid matter every 24 hours ; and 
that previous chemical précipitation in settling tanks would destroy 
it. Moreover, complainant's experts know of the existence of no 
septic tanks in which a similar filtering opération was attempted. 
On the other hand, an intermittent action of the séries of primary 
filter-beds, such as is indicated in the patent, would hâve been ad- 
vantageous for aérobic or oxidizing beds. The extent to which the 
complainant's experts are driven to find an équivalent for the primary 
filter-beds of the patent in suit is illustrated by the statement : 

"Filtering material, or sonie substitute therefor, whose purpose is the hold- 
ing back of solid matter in the tank is essential to liquéfaction in such tank ; 
but filtering material, as material, is not essential." 

This means, I take it, merely that only a tank is essential, and not 
a tank with filtering material. 

An argument upon which complainant lays much stress is that 
Glover must hâve intended putrefactive action in the primary filter- 
beds, because about 1880 he made the discovery that sewage dis- 
appeared in a reraarkable manner through use of two cesspools 
connected by a pipe and a ventilating pipe carried up the side of his 
house; that this disappearance was doubtless due to anaerobic or 
putrefactive action; and that ail of Glover's experiments were a 
development of this discovery. This argument, if adopted to sustain 
the charge of infringement, would require us not only to read into the 
patent something of which it contains no sufficient suggestion, but 
aiso to ignore the fact that the spécification, in many particulars to 
which we hâve already referred, is inconsistent with the necessary 
rétention of solids or sludge for the development of bacterial 
growth. We are asked to press the doctrine of benevolent construc- 
tion to such an extent as to reject the élément of primary filter-beds 
made essential in the claim and in the correspondence with the Patent 
Office, and to confer upon Glover what he did not ask for in the 
Patent Office or obtain in his patent. 

The évidence upon which the complainant relies to show that 
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Glover made the important discovery that the solids or sludge could 
be disposed of through liquéfaction is far from satisfactory or con- 
vincing. I am of the opinion that the complainant has failed to 
show that Glover had any such knowledge of the necessary condi- 
tions for producing a true septic action as entitles him to be called 
a pioneer in that branch of the modem art of sewage disposai, which 
intentionally employs putrefactive action as an agent in the disposi- 
tion of sludge. The ventilating pipe on his house seems to hâve 
suggested to him a strong current of air and ventilating apparatus 
as an agent in reducing solids. Coupled with this were indefinite 
notions of bacterial action, but with no perception of a différence 
between the action of inclosed fîlters ventilated by a current of air 
and the action of the ordinary uncovered oxidizing fîler-beds in 
common use. 

In my opinion, the patent does not, either directly or by fair im- 
plication, describe or claim the combination of putrefactive and oxi- 
dizing processes, nor the use of putrefactive action to reduce sludge ; 
nor does it describe primary tanks suitable or intended for the 
production of this action, to any substantial extent. There rests 
upon the défendant no burden to prove a complète absence of any 
degree of liquefying action in the primary filter-beds ; but, on the 
contrary, the complainant's argument requires it to prove that the 
primary filter-beds, with the described straining action, are the équiv- 
alent of a proper septic tank designed for the rétention of a substan- 
tial amount of liquid and sludge for such time as to develop a proper 
putrefactive action. This, in my opinion, the complainant has failed 
to do. If the structure of the patent in suit is capable of two 
distinct modes of use, one involving invention and one not, it is in- 
cumbent upon the patentée to point out that mode of use which 
involves invention. In this patent the suggestions as to the mode 
of use point rather to rapid straining and oxidation than to intended 
putrefactive action for the purpose of hquefying the solids. 

In my opinion, the défendant does not infringe, for the reason that 
it does nOt hâve the élément of the clain;, "a séries of stationary pri- 
mary filter-beds * * * constructed to discharge the efHuent 
wholly through filtering material," nor any équivalent therefor which 
will perform the function of filtering the sewage to separate the solids 
and Hquids. The use of putrefactive action to Hquefy solids is not 
an infringement of anything described or claimed in the patent, or 
proved to be substantially involved in any opération of the patented 
structure intended by the patentée. It does not seem necessary or 
useful to consider the défense of anticipation of the claim as con- 
strued by the complainant, since I am of the opinion that the com- 
plainant's construction of the claim is unsound; nor do I consider it 
necessary to consider the legality of the transfer to the complainant 
of the title to the patent. 

The bill will be dismissed. 
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BOWBRS V. BUCYRUS CO. 
(Circuit Court, E. D. Wiseonsin. January 13, 1904.) 

1. Patents— Suit foe Infringement— Sufficiency of Bill. 

A bill for infringement of a patent makes a prima facie case where It 
allèges the Invention, the issue o( letters patent, ownership by complain 
ant, infringement by défendant, and damages sustained. The flling of an 
application in due form commensurate with tlie grant is presumed from 
the issuance of the patent, and need not be alleged, any defect thereiii 
aflCecting the valldity of the patent being matter of défense. 

2. Same— Demueeeb to Bill. 

The mention in a bill for infringement of prlor patents to the same 
patentée does not amount to a profert of such patents so as to bring them 
before the court for considération on a demurrer to the bill. 

In Equity. On demurrer to the bill for infringement of two 
patents relating to hydraulic dredging — No. 372,956, of November 8, 
1887, and No. 484,763, of October 18, 1892. 

John H. Miller, for complainant. 

Quarles, Spence & Quarles and Parker & Carter, for défendant. 

SEAMAN, District Judge. The various causes, 15 in number, 
assigned for demurrer, tend to an impression that the questions 
involved are numerous and complicated. But the excellent briefs 
submitted on behalf of the défendant clear the way to narrowing 
the inquiry to two or three contentions, which are plainly out- 
lined, and the only difficulty in their solution is that gênerai prin- 
ciples of equity pleading and patent law must be applied, without 
the aid of précédents for the points thus raised. The propositions 
are not "purely technical," and certainly not inconsequential as 
treated in the brief for complainant. Their premises, if Sound, 
affect the validity of the patents ; and, if either contention as to the 
effect of the allégations is Sound, it seems probable that test of the 
validity may thus arise at the threshold. Examination, however, 
of the rules applicable to pleadings in patent cases fails to convince 
me that either ground for challenging the validity of the patents is 
open under the peculiar and carefuUy framed allégations of this bill. 

1. The most serious contention is this, in substance: That the 
allégations are insufficient to so connect the patent in each instance 
with the original application named in the bill as to bring it within 
the rule of continuing applications; and that the essential alléga- 
tions as to invention and no public use for two years, referring only 
to such original applications, are consequently defective. Whilc 
the rule is conceded that the patentée is entitled to the date of an 
original application for such purposes in the usual case of divisional 
applications, the argument is not without force that the allégations 
differentiate the patents in suit from the rule as generally recog- 
nized in two particulars at least : (1) That it is not alleged that the 
claims of the patent in suit are claimed in the original application 
referred to, though they are stated as "embraced" therein; and (2) 
that the principal patent. No. 484,763, is stated as the production of 
a Consolidated application from the division of two separate orig- 
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inals, with no identîty pf the daims with the respective originals. 
The requisites of a good bill are facts well stated to establish a 
prima facie cause of action in equity, and it is neither necessary nor 
proper to attempt anticipation of défenses by allégations beyond 
such prima facie case. It is well settled in the law of patents that 
the grant by the Patent Office is presumptive of an application in 
due form commensurate with the grant. The facts required by 
sta^ute for the inventive act must be stated, and thereupon al- 
légations of the issue of letters patent, ownership by complainant, 
infringement by the défendant, and damages sustained fulfiU the 
requirements of a bill for infringement. Unless the pateînt is void 
upon its face, or the other allégations négative the presumptions 
arising from the grant, such bill is not demurrable, and the de- 
fendant must set up any défensive matter in an answer. In other 
words, when the prima facie case is established, the défendant has 
the burden of proof for the impeachment of the grant. 

The allégations of the présent bill are peculiar, due to the di- 
visional genealogy of both patents, as alleged, and the long pen- 
dency of the applications in the Patent Office, so that référence to 
the original applications for the allégations as to invention and no 
public use was probably essential. Each patent is expressly al- 
leged to be founded on divisional applications which embodied the 
invention, and were then pending in the Patent Office, ail under 
requirements of that office. So appearing, I am of opinion that the 
légal presumption arises that the patent was wdl founded on such 
divisional applications, and that the complainant cannot be re- 
quired to incorporate in his bill the contents of the applications 
referred to, nor can he be required to set out the particular por- 
tions thereof which enter into the divisional patent. The objec- 
tion to the allégations that the original application "embraced" and 
"embodied" the invention in question, as mère statements of con- 
clusions of law, and not of fact, is not well taken as I understand 
such terms. The ultimate fact is thus alleged, though its cor- 
rectness may dépend upon the language of the instrument — rec- 
ognized in the patent law as a question of fact in jury cases. I 
am not impressed with the view that formai claim for the spécifie 
invention as finally allowed must be set forth in the original ap- 
plication as filed, if it appears elsewhere therein; and the authori- 
ties cited in support of that point do not seem to bear out the con- 
tention. The question whether two separate applications can be 
united in one divisional application is novel, and on the view stated 
as to the effect of the grant its solution should be left for final hearr 
ing, when ail the circumstances are before the court. 

2. The remaining cause assigned is the invalidity of both patents 
in suit on référence to the prior patents issued to the complainant 
and mentioned in the bill. I am of opinion that no profert of thèse 
prior patents is thereby made or implied, and that their contents is 
not matter subject to judicial notice until introduced of record, and 
thus not open to considération on the demurrer. 

I recognize, as to each of thèse grounds of demurrer, both the im- 
portance at this stage and the absolute right to hâve questions 
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touching the yalidity of the patents thus determined when fairly 
presented by the allégations or omissions of the bill, but such 
présentation is not made by this bill under the views above stated. 
The demurrer must be overruled, and it is so ordered. 



ELGIN NAT. WATCH CO. v. LOVELAND et al. 
(Circuit Court, N. D. lowa, Cedar Rapids Division. August 25, 1904.) 

No. 29. 

1. COBPOEATIONS— LEGALITT OF INCOEPOEATION— ILLINOIS STATUTE. 

TJnder Hurd's Rev. St. 111. 1899, c. 82, § 4, which provides that the cer- 
tlflcate of the Secretary of State to the organization of a corporation shall 
be recorded in the eounty where the principal office of the company is 
located, and that "upon the reeording of the sald copy the corporation 
shall be deemed fully organlzed and may proceed to business," as said 
provision has been construed by the Suprême Court of the state, the re- 
eording of said certifleate is an essential and précèdent condition to the 
légal existence of the corporation. 

2. Same— RiGHT TO Attack Legality of Incoepoeation. 

Whether or not a corporation exists vrhich may sue or be sued Is always 
open to challenge by a proper plea in an action by or against it as such, 
or whenever such question becomes materlal in a suit, unless the party 
seeking to raise it is estopped. 

S. Same — De Facto Coepoeation — Usée of Coepoeate Franchise. 

The carrying on of business by Indivlduals under a company name, when 
there is no such corporation in légal existence, and when the business is 
of such character that it may as well be conducted by indivlduals or a 
partnership as by a corporation, is not a user of the corporate franchise, 
such as to constitute a corporation de facto. 

4. Unfair Compétition— Suit to Exjoin — Paeties. 

A corporation Is not an indispensable party to a suit for unfair com- 
pétition against indivlduals, although défendants are chargea with having 
fraudulently assumed the corporate name ; since the authority of the cor- 
poration, if it was given, constitutes no défense. 

5. Same — Use of Geogbaphical Name— Secondaet Meaning. 

Complainant, the Elgin National Watch Company, a manufacturer of 
watch movements at Elgin, 111., held, under the proofs, to hâve used the 
Word "Elgin" in connection with its trade, products, and place of business 
for such length of tiœe that the word has acquired a secondary meaning 
in the watch and jewelry trade as indicating not only the place of manu- 
facture, but also its own product, and to entitle it to an injunction re- 
straining défendants from using the word in connection with their busi- 
ness as Wholesale dealers in watches and jewelry for the purpose and 
with the efifect of palming off their goods as manufactures of complainant. 

6. Same— Feaudulent Use of Geographical Name. 

Défendants, who were Wholesale dealers in jewelry and watches doing 
business in lowa, adopted the name of "Elgin Jewelry Company," and 
used such name on their letter heads, stating their place of business as 
Elgin, m. They conducted no business in Elgin, but merely rented a 

f 4. Unfair compétition, see notes to Scheuer v. Miller, 20 C. C. A. 165 ; Lare 
V. Harper & Bros., 30 C. C. A. .370. 

t 5. Use of geographical nanies as trade-names, see notes to Hoyt v. J. T- 
Lovett Co., 17 C. 0. A. 657 ; Illinois Watch Case Co. v. Elgin Nat. Watch Go., 
35 C. C. A. 242. 
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small room there, whlch was placed In charge of a clerk, who received 
and àttended to coirespondence, forwarding certain of the letters received 
to défendants and mailing tlie answers, whlch were wrltten In lowa, and 
sent to Elgln for that purpose. It was shown that défendants' salesmen 
represented to customers that the company was eonnected wlth complain 
ant, and that some customers were led to believe such to be the fact. 
There was other évidence showing that the purpose of défendants was to 
obtain the advantage of the high réputation which had been acqulred In 
the trade by complainant as manufacturer of the "Elgln" watches. Held, 
that such use of the Word "Elgln" by défendants in theîr trade-name was 
intended and calculated to decelve purchasers, and constituted unfalr com- 
pétition. 

7. Same — Enjoining Okganization of Cokpoeation. 

In a suit for unfalr compétition by the fraudulent use by défendants 
of the Word "Elgln" in the trade-name assumed by them, a fédéral court 
bas no power to enjoln défendants from completing the organization of a 
corporation under the same name which bas been duly authorized by the 
proper authorities of another state, and which, by Its articles of Incorpora- 
tion, Is authorized to do other klnds of business which would not compete 
wlth or Injure coœplainant. 

In Equity. Bill to restrain unfair compétition in trade. Submitted 
on demurrer to the bill and motion of complainant for preliminary 
injunction. 

The blU was flled February 23, 1904, and thereln it Is alleged In substance : 
"That complainant Is a corporation duly incorporated in 18G5 under the 
laws of the State of Illinois. That its name flrst was 'The National Watch 
Company,' which. In 1874, was changed to the 'Elgln National Watch Company'. 
That by its charter it is empowered to manufacture, purchase, and sell watches. 
clocks, jewelry, and parts and materials for the manufacture thereof. That 
its factory Is located at Elgln, Kane county, Illinois, where for many years Its 
business fias been the manufacture of watch movements. That at flrst Its busi- 
ness was small, but this bas steadlly increased untll at the présent time it is 
one of the largest of its kind In the world. That Its product Is sold ail over 
the United States, and to a large extent abroad. That It has acquired a high 
réputation for accuracy and durability ; and complainant enjoys a business 
good will, whlch, owlng to the high réputation of its product, is of incalculable 
value. That notice that the complainant is the manufacturer of its product 
was glven flrst by stamping its name on the plate and dials of ail its manu- 
factures, but since 1890 the eustom and practice has been to stamp the name 
'Elgln' upon the dials, while its full corporate name and the word 'Elgln' 
hâve always been placed upon the plates ; wlth the resuit that the name 'Blgin' 
has beeome identifled and assoclated wlth the complainant so that its products 
are not bought, ordered, or spoken of except as 'Elgln watches.' That the 
complainant bas been spendlng about $75,000 a year for many years In adver- 
tising, and this has ail been done as the advertisement of the 'Elgln watch' 
under that name. That its corporate name is seldom used, and not generally 
known, outside the trade. That, as a resuit, the name 'Elgin' in the jewelry 
trade in gênerai has corne to point distinctively to complainant, not only as 
appUed to watches, but to time pièces of ail descriptions as well as jewelry 
in gênerai, and the name 'Elgin,' as applied to or in connection wlth watches, 
tlmepieces, and jewelry, îs understood to mean and refer to complainant as 
the manufacturer, and to be a guaranty of excellence ; and to the public indi- 
cates (1) the place of manufacture, (2) the business of complainant, (3) that 
the product on whlch or In connection wlth which the name is used is of 
eomplainant's manufacture, and (4) associâtes complainant's business with the 
gênerai manufacture of jewelry. That prior to February, 1903, the défendants, 
Théodore 0. Loveland, James L. Records, and Charles W. Harrison, were en- 
gaged in the business of jobbing and selling at wholesale jewelry, watches, 
watch movements, tlmepieces, silverware, and similar articles at lowa City, in 
the State ofldwa, under the name of the 'Equitable Manufacturlng Company,' 
and at about sald time the said défendants conceived the fraudulent scheme 
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and plan of using and employlng, and so began the use of, the name 'Elgln 
Jewelry Company,' for the purpose of explolting and offerlng for sale and 
selling thereunder jewelry, watches, cloeks, watch movementa, and similar 
articles. That the word 'Elgln' In sald name was selected by sald défendants 
solely because of the high réputation and standing of eomplainant and its 
product, and because of the close association and identification of the word 
with eomplainant, and its use by the publie to describe eomplainant and its 
product, and that the association of the name 'Elgin' therewith had becoine in 
the minds of buyers and the public extended from watch movemonts to 
watches, cloeks, timepieces, and jewelry in gênerai. That under such uame 
the défendants hâve sold and continue to sell an inferior grade of watches, 
timepieces, and jewelry as the product and manufacture of the eomplainant, 
thereby deceiving buyers and defrauding eomplainant by the use of such name, 
That in March, 1903, said défendants attempted to form a corporation under 
the laws of the state of Illinois under the name of the 'Elgin Jewelry Com- 
pany,' the objects of which corporation were to manufacture and sell watches, 
cloeks, jewelry, and fancy goods of every description, and otlier articles, in- 
cluding cotton and woolen goods and wearlng apparel. That the capital stock 
of said corporation was to be $25,000, and the location of its principal office 
was to be at Elgin, Kane county, Illinois. That the shares of stock of said 
corporation were to be flve hundred in number, and of the par value of fifty 
dollars. That said Théodore O. Loveland and James L. Records each sub- 
scribed for 249 shares of said capital stock, the défendant Charles W. Harrison 
for one share, and one Frank B. Blackburn, of Chicago, Illinois, for one share. 
That the défendants Théodore O. Loveland, James L. Records, and Charles 
W. Harrison, were pretended to be elected as directors of said corporation, and 
the business office of the Company was designated as 'Room S2, Young Men's 
Christian Association Building, Elgin, Kane County, Illinois.' That said cor- 
poration was never in fact completed. That its articles of incorporation and 
certiflcate of the Secretary of State of Illinois were never recorded in the 
office of the recorder of deeds of Kane county, Illinois, nor in any other county 
in said state. That said défendants are each and ail résidents of the city of 
lowa City, in the state of lowa, do not now transact, and never hâve trans- 
aeted, any business In the city of Elgin, Illinois. That neither they nor the 
pretended corporation the 'Elgin Jewelry Company' hâve now, or ever hâve 
had, any factory, works, or business in the city of Elgln, Kane county, Illinois. 
That défendants bave for some tlme maintained a sham place of business In 
said city of Elgin, located at Room 32, Young Men's Christian Association 
Building, which Is a single small room In an office building in Elgin, but that 
no business of any kind is transacted there by said défendants or said pre- 
tended corporation, or at any place in the city of Elgin, except that mail ad- 
dressed to the Elgin Jewelry Company at Elgin is there received by a young 
woman in charge of said room 32, and forwarded to défendants at lowa City, 
or as directed by défendants from lowa City. That as a matter of fact ail 
business obtained by défendants under the name 'Elgin Jewelry Company' is 
transacted and attended to at lowa City, lowa, or Chicago, Illinois ; and that 
the assumption of the name 'Elgin Jewelry Company' and the establishment 
and maintenance of défendants' office at Elgin, Illinois, is a mère sham for the 
purpose of asserting some colorable right to the use of the name 'Elgin' in said 
corporate style, and In thls way to deceive the public, and profit and trade 
upon the complainant's business and réputation." 

An Injunction, preliminary and perpétuai, Is asked against the défendants, 
restraining them from using or employing the word "Elgln" or any like word 
in the manufacture, exploitation, or sale of watches, timepieces generally, or 
jewelry, or in any way, unless upon and in connection with the genulne product 
and manufacture of eomplainant, and from using the name "Elgin Jewelry 
Company," or any name in which the word "Elgin" is a part, as a business 
name or style; also from recording or attempting to record in the state of 
Illinois said certificate of incorporation, or completlng the alleged incorporation 
of sald Elgin Jewelry Company under the name or style of "Elgin Jewelry 
Company." 

The eomplainant notified the défendants of an application for a preliminary 
Injunction, and défendants bave filed a demurrer to the bill On the grounds : 
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(1) Want of eqiilty ; (2) that complalnant has a complète and adéquate remedy 
at law ; (8) that there Is a defect of parties to the suit, In that the Elgln 
JtWelry Company is an Indispensable party thereto, and Is a corporation of the 
aame atate as complalnant, and the court la wlthout jurlsdlctlon of sald Elgln 
Jewelry Company ; (4) that défendants hâve no Interest In the subject-matter 
of the suit, the sald Elgln Jewelry Company being alone Interested thereln. 

Frank F. Reed, Edward S. Rogers, and Cooper, Clemans & 
Lamb, for complainant. 

Charles A. Clark & Son, William G. Clark, and Dutcher & Davis, 
îor défendants. 

REED, District Judge (after stating the facts). 1. The only 
ground of the demurrer that need be considered is that the Elgin 
Jewelry Company is an indispensable party to the suit — in fact, is the 
real party in interest; that it is a corporation of the same state of 
the complainant ; and the court is without, and cannot acquire, juris- 
diction of the controversy. If that company is in fact a corporation, 
and an indispensable party to the suit, it may be conceded that this 
ground of the demurrer is well taken. The articles of incorporation 
of that company and the Certificate of the Secretary of State for the 
State of Illinois were never filed or recorded in the office of the re- 
corder of deeds of Kane county, 111., nor in any other county in that 
state. Is the Elgin Jewelry Company, then, a corporation? The in- 
corporation act of Illinois provides : 

"The Secretary of State shall thereupon Issue a certlflcate of the complète 
organîzatlon of the corporation, duly authentlcated under hls hand and seal 
of state, and the same shall be recorded In a book for that purpose, in the 
office of the recorder of deeds of the county where the principal office of such 
company Is located. Upon the recording of the said copy, the corporation shal! 
be deemed fully organlzed and may proeeed to business." Hurd's Rev. St 111. 
1899. c. 82, § 4. 

The Suprême Court of Illinois has several times held that the re- 
cording of the articles of incorporation and the certificate of the 
vSecretary of State, as required by this section, is essential and a con- 
dition précèdent to the légal existence of the corporation. 

In Cent V. M. & M. Ins. Co., 107 111. 652, it is said: 

"That a corporation shonid hâve a full and complète organîzatlon and ex- 
istence as ab entlty before It can enter into any kind of contract or transact 
any business would seem to be self-evldent. • • • A corporation, until 
organlzed, has no beIng, franchises, or faculties. • • • Untll organlzed as 
authorized by the charter, there is no corporation ; nor does it possess fran- 
chises or faculties for It or others to exercise untll It acquires complète ex- 
istence." 

To the same efïect are Stowe v. Flagg, 72 111. 397; Lovering v. 
McLaughlin, Iffl 111. 417, 44 N. E. 99 ; Edwards v. Armour Co., 190 
111. 467, 60 N. E. 807. 

Thèse authorities are conclusive that under the laws of Illinois the 
filing for record of the certificate and articles of incorporation in the 
proper county is essential and prerequisite to the existence of a cor- 
poration and the transaction of any business by it as such. And such 
seems to be the gênerai rule. Fredenburg v. Lyon Lake Church, 37 
Mich. 478;i Doyle v, Mizner, 42 Mich. 332, 3 N. W. 968; Capps v. 
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Hastings Prosp. Co., 40 Neb. 470, 58 N. W. 956, 24 L. R. A. 259, 43 
Am. St. Rep. 677; Mokelumne Mining Co., v. Woodbury, 14 Cal. 
424, 73 Am. Dec. 658. Abbott v. Omaha Co., 4 Neb. 416 ; Guckert 
V. Hacke, 159 Pa. 303, 28 Atl. 249. 

It is urged that this is an attack upon the corporate existence of 
the Elgin Jewelry Company, which cannot be done coUaterally, and 
can only be done by a direct proceeding by the state to oust it of its 
corporate rights. Whether or not a corporation exists, which may 
sue or be sued, is always open to challenge by a proper plea in an ac- 
tion by or against it as such. Railway Co. v. Fifth Baptist Church, 
137 U. S. 568, 11 Sup. Ct. 185, 34 L. Ed. 784. And such a plea is not 
regarded as a collatéral attack, but one which challenges the very 
existence of the corporation and its right to sue or be sued. Folsom 
V. Star Union Co., 54 lowa, 490, 6 N. W. 702 ; Fredenburg v. Lyon 
Lake Church, 37 Mich. 476; Capps v. Hastings Prosp. Co., 40 Neb. 
470, 58 N. W. 956, 24 L. R. A. 259, 42 Am. St. Rep. 677; Abbott v. 
Omaha Smelting Co., 4 Neb. 416 ; Mokelumne Mining Co. v. Wood- 
bury, 14 Cal. 424, 73 Am. Dec. 658 ; Oregon Ry. Co. v. Oregon Nav. 
Co. (C. C.) 22 Fed. 245 ; Id., 23 Fed. 232 ; Doboy Tel. Co. v. De- 
Magathias (C. C.) 25 Fed. 697. The averments of the bill show no 
facts that would estop the complainant from challenging the cor- 
porate existence of the Elgin Jewelry Company, but do show that mat- 
ters which are essential and prerequisite under the laws of Illinois to its 
existence as a corporation liave not been complied with, and that it 
cannot, therefore, be sued as a corporation. There is a plain distinc- 
tion between acts which are essential steps in the process of in- 
' corporation and prerequisite to corporate existence and those which 
are not, or which are such as may work a forfeiture of corporate 
rights after the corporation has been brought into légal existence. 
The performance of the first named acts may be challenged by private 
parties (when they are not estopped from doing so) whenever the 
question of corporate existence becomes material to them. The 
latter named can only be taken advantage of by the government in a 
direct proceeding to forfeit the charter. Mokelumne Mining Co. v. 
AVoodbury, 14 Cal. 424, 73 Am. Dec. 658 ; Guckert v. Hacke, 159 
Pa. 303, 28 Atl. 249 ; Ryland v. Hollinger, 117 Fed. 216, 54 C. C. A. 
248 ; Abbott v. Omaha Smehing Co., 4 Neb. 416 ; Capps v. Hastings 
Prosp. Ce, 40 Neb. 476, 58 N. W. 956, 24 L. R. A. 259, 42 Am. St. 
Rep. 677. 

It is also urged that the Elgin Jewelry Company is a corporation 
de facto. It is essential to the existence of such a corporation that 
there be a user of such corporate rights as could be authorized by 
law, and not merely such as might be exercised by individuals or un- 
incorporated societies. If such alleged user, therefore, consists only 
of acts or proceedings that might be exercised without corporation, 
a corporation de facto will not usually be inferred therefrom. Fred- 
enburg V. Lyon Lake Church, 37 Mich. 476; Abbott v. Omaha 
Smelting Co., 4 Neb. 416; Capps v. Hastings Prosp. Co., 40 Neb. 
470, 58 N. W. 956, 24 L. R. A. 259, 42 Am. St. Rep. 677 ; Greene v. 
Dennis, 6 Conn. 302, 16 Am. Dec. 58; Guckert v. Hacke, 159 Pa. 
303, 28 Atl. 249. Under the allégations of the bill the name "Elgin 
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Jewelry Company" was so used by défendants under which to con- 
duct their business before any attempt at incorporation, and the use 
of such name is entirely consistent with individual or copartnership 
capacity. But conceding, without deciding, that the Elgin Jewelry 
Company is shown to be a corporation de facto, is it an indispensable 
party to this suit? The suit is one to restrain the wrongful invasion 
of complainant's alleged rights. The défendants are charged indi- 
vidually with having, under a name fraudulently assumed, wrongfully 
invaded such rights. There is no allégation that the corporation, 
if one exists, has done this, or authorized it to be done, and no relief 
is asked against the corporation. Can the défendants escape liability 
upon the ground that the corporation is the real party in interest, or 
that they are acting only as its officers or agents in its behalf? In 
Belknap v. Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. Ed. 599, an 
action wàs brought against officers of the United States for the com- 
mission of a wrong done by them under the alleged authority of the 
United States. Mr. Justice Gray, speaking for the Suprême Court, 
said: 

"The exemption of the United States from judlclal proeess does net protect 
their offlcers and agents, civil or mllitary, in time of peace, from being person- 
ally liable to an action of tort by a prlvate person, whose rights or property 
they hâve wrongfully invaded or injured, even by authority of the United • 
States. Such offlcerS or agents, though acting under order of the United 
States, are therefôre personally liable to be sued for any infringement of a 
patent." 

See, aiso. Bâtes v. Clark, 95 U. S. 204, 24 L. Ed. 471. 

The Elgin Jewelry Company, if a corporation, would hâve no right- • 
fui authority to trespass upon or invade complainant's rights, and, 
if it should direct its ofEcers, agents, or employés to do so, such di- 
rection would no more protect such ofificers or employés from the 
conséquences of such invasion than does the authority of the state 
or government protect its officers and agents from the conséquences 
of wrongs committed by them as ofïîcers or agents of the govern- 
ment, for the authority of such corporation could not be greater 
than that of the state or sovereignty which created it. But in this 
case the défendants are not sued as ofScers or agents of a corpora- 
tion. They are sued in their individual capacity only, for acts com- 
mitted by them as individuals under an assumed name, in fraud of 
complainant's rights, and to prevent them from continuing such 
wrongful acts. To such a suit the Elgin Jewelry Company, if a cor- 
poration either de facto or de jure, is not an indispensable party. The 
demurrer will be overruled, and the défendants may answer by the 
October rtile day, if they so elect. 

2. Is complainant entitled to a preliminary injunction? The fraud- 
uient practices of défendants, as alleged in the bill, are stated in sub- 
stance abbve. That the exclusive use of a merely geographical name, 
or one descriptive only of an article of commerce, cannot be acquired, 
is clear. But when such a name has been so used in connection with a 
certain line of business as to indicate not only the place of manufac- 
ture or production, but the name of the manufacturer or producer, and 
the excellence of the thing made or produced, then it may hâve ac- 
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quire3 such secondary signification or meaning as will enable the one 
who has so used the same to assert an exclusive right thereto as against 
any one net doing business in the same geographical limits ; and even 
as against those who are, if they fraudulently use the name for the 
purpose of misleading buyers, as to the actual origin or quality of the 
thing produced or sold, or to palm off the goods of one person as those 
of another. French Republic v. Saratoga Vichy Co., 191 U. S. 427, 
24 Sup, Ct. 145, 48 L. Ed. 247, and cases cited. In Shaver v. Heller 
& Merz Co., 108 Fed. 821, 48 C. C. A. 48, the authorities (including 
those cited in behalf of défendants in this case) are very carefully and 
fully reviewed by the circuit court of appeals for this circuit, and 
the principles deducible therefrom stated by Sanborn, circuit judge, 
substantially as follows: (1) The sale of the goods of one manufac- 
turer or vendor as those of another is unfair compétition, and consti- 
tutes a fraud which a court of equity may lawfully prevent by injunc- 
tion. (2) Geographical terms and words descriptive of the charac- 
ter, quality, or places of manufacture or of sale of articles 
cannot be monopolized as trade-marks. (3) But the use of such geo- 
graphical or descriptive terms to palm off the goods of one manu- 
facturer or vendor as those of another,. and to carry on unfair com- 
pétition, may be lawfully enjoined by a court of equity to the same 
extent as those of any other terms or symbols. (4) A proprietary in- 
terest in terms or symbols used to palm off the goods of one manu- 
facturer or vendor as those of another, or to commit any other 
fraud, is not essential to the maintenance of a suit, to enjoin perpétra- 
tion of the wrong, but an interest in the good will of a business or in 
the property threatened is sufficient. Since thèse décisions, it only 
remains to détermine whether or not the complainant's use of the 
word "Elgin" in connection with its trade, product, and place of busi- 
ness has been such that it has acquired this secondary meaning ; and 
the défendants hâve made such fraudulent use thereof as will entitle 
the complainant to prevent their further use of the same. That the 
complainant has made such continuous and uninterrupted use of the 
word "Elgin" for at least 30 years as a part of its trade-name, and 
to indicate the place, character, quality, and product of its manu- 
facture, and for the gênerai advertising thereof, as that the word 
has acquired this secondary meaning in connection with its trade and 
product does not admit of doubt. It also appears that prior to De- 
cember, 1902, W. F. Main and M. F. Price, as partners, were con- 
ducting a jobbing and wholesale jewelry business, including the sale 
of watches and timepieces generally, at lowa City, lowa, under the 
name of the "Equitable Manufacturing Company." The défendants 
Loveland and Records were employés of Main and Price at lowa 
City, where they then and ever since hâve lived. In that month said 
défendants purchased from Main & Price the business of the Equita- 
ble Manufacturing Company, and soon thereafter associated the de- 
fendant Harrison with themselves in the conduct of such business. 
In the latter part of January, 1903, the défendants began the tise of 
the word "Elgin" as a part of their trade-name under which they did 
business, and in connection with the word "111." to indicate the place 
of such business and of the manufacture of the products or goods in 
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which they dealt. Their purpose in so adopting and usîng such 
words is best shown by two letters written by thera in February and 
March, 1903, which letters are as follows : 

Elgln Jewelry Company. 

Not Incorporated. 

Maaufacturing and Wholesale Jewelers. 

W. G. Baie, Elgln III. 2/17/03 190 

Webster City, lowa. 
Deai* Sïr: One of our salesmen advises us that you are an up-to-date 
bustier, and that you might posslbly be In the market for a good flrm especially 
one located outside of the Umits of the state of lowa. Thls salesman makes 
this suggestion owlng to the fact that he has heretofore operated for an lowa 
concem, a^nd that the réputation that that state bears in the assortaient business 
is by nô ineans an enviable one. He clalms that while last year he placed 
nearly $30,000 worth of goods fbr the lowa concern, that this year he will run 
nearly $50,000.00 because he Is rejiresenting the Blgin a town with the finest 
réputation Of any In the U. S. on account of the fact that the Elgin watch 
is manufactured hère. It Is well advertised in every hamlet from one end of 
the country to another. Tçu find no dead wood lying around as a resuit of 
the ravage of any scheme frotn Elgln. 
If you are open we would be pleased to hear from you. 

Tours truly, Elgln Jewelry Co. 

y. H. R, M. By H. R. M. 

Elgln Jewelry Company. 

Not Incorporated. 

Manufacturing and Wholesale Jewelers. 

W. G. Baie, Elgln 111. 3—4—1903 

Webster City, lowa. 

Dear Sir: We are in receipt of your favor of the Ist. We are sorry to 
note from contents of same tbat you are tied up until f ail as we were in hopes 
that we would be able to make arrangements with you earller in the season. 
We suppose the difflculty is that you are in one of those contracts that give 
you a bonus for so much business. Our contract is virtually the same thing 
so far as the premium Is coneerned. We give a $2,000 premium for $24,000 
worth of settled business in one year. But if you could make arrangements 
to break away and corne with us now we would be willing to equalize the 
premium, or in other words suppose you had placed $8,000 with your présent 
firm, if durlng balance of your contract period with them you place a sufficlent 
amount with us to entitle yop to the premium under their contract we would 
pay it. 

Of course yOii can rèadily see the advantages that Elgin would give you. 
We hâve aJready secured some of the flnest salesmen in the U. S., and who had 
represented some of the oldest houses in this Une, but they recognize the ad- 
vantages to be derived from pur location and thlnk they hâve turned a good 
point by maklng the change. We thlnk this would be your expérience also. 

You knotv that ail flrms are keen in their endeavors to secure as much in- 
formation conceriaing other peôple as possible, for this reason ail requests for 
Information concernlng methods, etc., are turned down by us. When we 
make arrangements with a man we either go to hlm in the field or hâve him 
call on us. Wp-takeno chances on giving a good thing away to somebody else, 
We hope that yoy will apprécia te our position in this matter and know that 
it Is the reasin wè do not furnish you the information you désire. 

Over $5,500 Wbrth of business so far thls week and we don't hâve to inflate 
our sales reports tb show It. 

Will be pleased. to hear from you and would like very much to make ar- 
rangements to mpet you either on the road or at our office with a view to clos- 
Ing a deal for your services. 

Yours truly, ' Equitable Mfg. Co. 

Y-H. R. M. Per H. R. M. 
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About the time or soon after the date of thèse letters the com- 
glainant began to receive letters from persons and firms in différent 
parts of the country saying, in substance, that a traveling salesman 
had called upon them, claiming to represent complainant, and offer- 
ing to sell a quantity of jewelry. In some cases the letters stated 
that the salesman stated that the Elgin Jewelry Company and the 
Elgin National Watch Company were one and the same, or différent 
branches of the same company. Many of thèse letters appear in the 
proofs, and conclusively show that the writers of them were de- 
ceived by salesmen of the Elgin Jewelry Company into purchasing 
jewelry from that company, which they were led to believe was in 
fact the product of the Elgin National Watch Company, or a branch 
thereof. A number of persons also make aflfidavit that salesmen 
personally visited them, and made substantially the same représenta- 
tions. Neither of the défendants ever lived in Elgin, 111., but in the 
latter part of January, 1903, one of them visited that city, rented a 
room in an office building, and installed therein a young woman 
named Martha Willson, and gave her instructions as to the manner 
in which she was to conduct the business intrusted to her. The af- 
davit of Miss Willson is substantially as follows : 

"That early In February, 1903, I was employed by James L. Records to take 
charge of the office of the Elgin Jewelry Company, at Elgin, Illinois, which 
was then about to be opened, and from that time until the latter part of July, 
1903, I was in the employ of the Elgin Jewelry Company. Its office bas 
always been located at Room 32, Yoting Men's Christian Association Building 
at Elgin ; the room being a small one, about 12 or 14 feet in size, in an office 
building. None of the offlcers of the Elgin Jewelry Company lived in Elgin, 
and during the time I was in the employ of that company I was the only 
person in Elgin who had anything to do with its afCairs, and I alone had 
charge of its office and business. No stock of any kind was kept there, and it 
had no stock or faetory there. I was the only employé. My duties consisted 
in opening mail, and addressing and mailing circulars and letters. Mr. Love 
land at the outset fumlshed me two or three forms of letters, with instruc- 
tions as to how they should be used. One of them was intended to be sent to 
persons who wrote or telegraphed countermanding orders. The letter head 
was: 

*• 'Elgin Jewelry Company. 

" 'Not Incorporated. 

" 'Manuf acturing and Wholesale Jewelers. 

" 'Elgin 111.- 
— and In substance the letter was as follows : 'We are very sorry that thls 
request reached us too late to prevent shipment. As the goods hâve been de 
livered in compliance with the written conditions of your contract with us, 
we will be obliged to ask that you carry out thèse conditions. The jewelry 
having gone forward by express, it is, no doubt, some distance on the road 
by thls time. * * *.' The name of the person to whom the letter was to 
be sent was fllled in by me. Afterwards the letter head was changea, the 
words 'Not incorporated' omltted, and It was as follows : 

" 'T. O. Loveland, Prest. J. L. Records, Secy. & Treas. 

" 'Elgin Jewelry Company. 

" 'Manufacturing and Wholesale Jewelers. 

"'Elgin, Ills.' 
"Upon stationery with this letter head letters were written by me from my 
form and sent to people according to my instructions, who wrote or telegraphed 
to bold shipment or to cancel orders. As goods were always sbipped direct 
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from lowa City, I, of course, had no way ot knowing whetKer they had been 
actually shlpped or net. Orders from salesmen were never seat to Elgin. 
* * * Where a letter or communication was net for the purpose of counter- 
manding an order, It was not answered by me, but simply opened, and placed 
In large envelopes wlth the prlnted address, 'Equitable Manufacturlng Com- 
panyy lowa City, lowa,' and malléd. Thèse envelopes were furnished to me for 
this purpose. Answers to such letters were wrltten by some one wlth that 
Company in lowa City on the statlonery of the Elgin Jewelry Company, wlth 
the Word 'Elgin' on the date llne. Thèse letters were each In its own envelope, 
sealed, addressed, and stamped, and a bundle of them Inclosed in large en- 
velopes addressed to me at Elgin ; and on recelpt of them they were malled 
by me at Elgin. Nearly ail the letters which I recelved were from gênerai 
store keepers In small towns. Very few, if any, were from citles of any size. 
A great;many letters were recelved from people who seemed to be under the 
Impression that they were addresslng the Elgin Watch Company, and that 
the salesmen of the Elgin Jewelry Company who had called upon them were 
representlng the Watch Company. • * * i remember several where the 
writers stated that the salesman of the Elgiu Jewelry Company had sald 
that the Elgin Jewelry Company had bought out the Elgin National Watch 
Company and the Waltham Watch Company. The writers of many of the let- 
ters refused to take the goods upon the grounds that they had been deceived. 
Thèse letters I sent, wlth others, to the Equitable Manufacturlng Company, 
at lowa City, as I hâve stated; and the answers were written there on sta- 
tlonery of the 'Manufacturers' Collecting and Reportlng Association of Elgin, 
Illinois.' Thèse letters were sent to me along with the others, and mailed by 
me at Elgin. They were sent sealed, stamped, and addressed, and I simply 
mailed them at Elgin. Ail letters addressed to the Elgin Jewelry Company, 
the Manufacturers' Collecting and Keporting Association, or M. Wllson were 
put in the same box at the post office, where I got them. The actual business 
of the Elgin Jewelry Company was done at lowa City, lowa, and not at Elgin. 
My duties were entirely clérical, and consisted only in what I hâve set out 
in this affldavlt. I was çucceeded by a young woman who Is now in charge of 
said room No. 32, apparently as I was." 

Letters of the Manufacturers' Collecting & Reporting Association 
in évidence are signed "M. Wiilson," and some purport to show that 
M. Wiilson is the manager. The letter heads are as follows : 

"Manufacturers' 
"Collecting and Reportlng Association. 
"(Not Incorporated.) 
"Organized for the spécial protection of the Wholesale, Manufacturlng and 

Rotall Trade. . We want your Business. 

"Elgin, Ills." 

On the margin of some of thèse letter heads is the following : 

"Address ail Communications relative to this correspondenee to M. Wiilson, 
Manager, Elgin, Ills." 

None of the foregoing letters nor the affidavit of Miss Wiilson are 
disputed or denied by the défendants, but they are in fact practically 
admitted by them. Upon some of the letter heads used by the de- 
fendants is the figure of a watch with the name "Elgin" upon the dial, 
substantially like such figures in much of the complainant's advertis- 
ing matter. Discussion cannot makeplainer, nor obscure, the pur- 
pose of the défendants in adopting the use of the word "Elgin" as a 
part of their name and business style; in establishing a mail station 
at Elgin, 111,, as stated by Miss Wiilson; and the whole conduct of 
their business, to prey upon the good will of the complainant, and 
to exploit; sell, ofifer for sale, and palm ofï their own jewelry as the 
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product of the complainant's manufacture, and to deceive buyers to 
so believe and to purchase the same as such. Défendants in no way 
attempt to dispute the main facts shown by the complainant. They 
deny any fraudulent intent in the use of the word "Êlgin," and say 
that thetr attempt to incorporate in Illinois was in good faith ; that 
they intend to locate at Elgin as soon as they can make the neces- 
sary arrangements to move their property there; that the failure 
to file the articles of incorporation with the recorder of deeds of 
Kane county, 111., was an oversight ; that they hâve discontinued the 
use of the figure of the watch upon their stationery, and added to 
their printed matter the words, "Not connected with the Elgin Na- 
tional Watch Company." Thèse changes were made since the com- 
mencement of this suit, and they claim the right to continue the use 
of the word "Elgin" as a part of their trade-name, as they hâve been 
using it. They further say that March 24, 1903, in August, 1903, and 
again January 7, 1904, they instructed their salesmen not to represent 
that the Elgin Jewelry Company was in any way connected with the 
complainant, or that their product was the product of the complain- 
ant. This is but an added reason why the défendants should abandon 
the use of the word "Elgin" as it is used by them, for by such use 
they place it in the power of thèse salesmen to continue to deceive 
and confuse buyers and defraud the complainant. Défendants were 
advised that this was being done prior to the date of the former of 
thèse letters, which was less than two months after they began the 
use of the word, and less than one month after the attempt at in- 
corporation. The letters received by complainant since thèse in- 
structions were given show that some of the salesmen continue their 
practices in this respect, notwithstanding thèse instructions. De- 
fendants say their salesmen operate in every state of the Union. The 
probable and possible extent of such practices and their efifect on 
complainant is therefore readily apparent. 

It is urged that the business of the défendants as conducted by 
them is not in compétition with that of the complainant ; that com- 
plainant manufactures watch movements only; that défendants do 
not manufacture watch movements, but confine their business to 
sales of watches upon mail orders only, and assortments of jewelry, 
silverware, and other goods of a cheap class, in which complainant 
does not deal, and therefore no injury results or can resuit to it. It 
is true that complainant could not complain of the use of the word 
"Elgin" by a manufacturer or vendor of some product not of the. 
same gênerai kind as the complainant's. Such a business would not 
be in compétition with it. If a watch or watch movement, however, 
is not included in the gênerai terra "jewelry," it is so closely associ- 
ated therewith that the public in gênerai regard the dealing therein 
as a part of the jewelry business, and they are generally handled by 
jewelers, and in fact are a branch of the jewelry trade. This is cleariy 
shown by complainant's proofs, and it is plain therefrom that the con- 
tinued use of the word "Elgin" by the défendants, as used by them, 
is liable to and will confuse and deceive buyers quite generally,, and 
lead many to believe that the jewelry sold and ofïered for sale by 
défendants is that of complainant's manufacture; and that de- 
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fendants are using this word as a part of their trade-name to palm 
oflf upon the public their own jewelry as the product and manu- 
facture of complainant, and that this will cease only when such use 
of said word ceases. 

It is asked in the prayer that the défendants be restrained from 
completing the organization of the Elgin Jewelry Compafly in the 
State of Illinois. The incorporation of a company of that name has 
been authorized by the proper authorities in Illinois under the laws 
of that State, and the filing of the certificate thereof and of its articles 
of incorporation in the proper county appears to be the only thing 
lacking to complète that organization. This, of itself, is not unlavv- 
ful. To prevent such completion would necessarily afïect the pro- 
posed corporation so authorized. While it is true the défendants 
hold practically ail of the stock of such corporation, and control its 
afïairs, it would be a légal entity, distinct and separate from its cor- 
porators and stockholders. The word "Elgin" is a geographical 
name, and its use as such alone could not be prohibited. It is only 
the fraùdulent use of the word by the défendants that can be restrain- 
ed in this suit. Besides, the proposed corporation is authorized to 
manufacture and sell many kinds of marchandise other than watches, 
watch niovements, timepieces, silverware, and jewelry in gênerai. To 
such extertt the business of such proposed corporation would not be 
in compétition with that of copiplainant, and should not be restrained 
at its suit. In any event, it is doubtful if complainant is entitled to a 
decree in this suit restraining the completion of the proposed cor- 
poration iff the State of Illinois, which the proper authorities of that 
State hâve authorized, and which proposed corporation is not a party 
to this Suit, and cannot be made such without ousting the jurisdiction 
of the court. This is sufificient to withhold the prehminary injunction 
against such completion. 

The conclusion therefore is that the proofs show prima facie that 
a preliminary injunction should issue against the défendants as prayed 
for, in so far as their jewelry and watch trade is concerned, but not as 
to the completion of the corporation in Illinois. Upon the giving 
of a bond by the complainant in the pénal sum of $10,000, with sure- 
ties to be approved by the clerk of this court, a preliminary writ of 
injunction may issue to the extent indicated. 

It is ordered accordingly. 



THE MINNETONKA. 
(District Court, S. D. New York. July 7, 1904.) 

1. ADMIBAIiTT— PASSENGEB'S JeWbLS — ThEFT — TiCKETS — LlABH-ITY— EXEMP- 
TIONS— VALIDITT. 

Conditions of a steamshlp passenger ticket exempting the ship from 
Uabillty for loss of passenger's effects by theft or any act of neglect or 
default pf the shlpownçr's servants or other persons for whose acts he is 
respoiislble, and valulng passenger's baggage at £20, in the absence of a 
blll of lading therefor, and the payment of an additlonal treight charge 
for transportatlon, and exempting the ship from liability under any cir- 
cumstances for jewelry, etc., unless declared and delivered into the per- 
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sonal custody of the chlef steward or purser of the vessel, were unreason- 
able, and contrary to public pollcy. 

2, Same— SiGNiNG Ticket. 

The fact that the ticket containlng such provisions was handed to the 
passenger, who fllled In some blank spaces under a caption, "Passengers 
wUl please flll In the foUowing information required for United States 
authorities," disclosing certain particulars relating to herself ànd travel- 
ing companlon, did not render such provisions binding on her, It appearing 
that she never read nor adopted them. 

8. Same— Evidence. 

Libelant and her traveling companion purchased océan steamship tick- 
ets, and, after eating their first meal on board, libelant plaeed her jewels 
in a hand bag, and at once went to the purser's room to place the bag in 
his care. She was unable to obtaln admittance, and flnally notifled the 
steward of her désire, who promised to Inform her as soon as the purser 
returned. Libelant waited in her stateroom until 12 o'clock at night, when 
her room was entered by a man in steward's uniform, who seized the bag 
and fled. Libelant lœmediately notifled the offlcers of the shlp, but the 
bag was not again found. Held, that the facts established a cause of ac- 
tion for theft by the ship's servants, for which it was liable. 

4. Same— Statdtes. 

Rev. St. § 4281 (U. S. Comp. St. 1901, p. 2942], providing that shippers 
of jewelry, ineluding preeious stones, shall, when lading the same as 
freight or baggage, give to the agent of the ship a written notice of the 
true charaeter and value thereof, and hâve the same entered on the bill of 
lading, otherwise the owner of the vessel shall not be liable beyond the 
value according to the notice, does not apply to a case where a passenger 
took such of her jewelry as she was accustomed to wear aboard, and wâs 
robbed thereof the first night out, before she succeeded in depositing it 
with the purser, without any fault on her part. 

6. Same— FiLiNo Claim— Time. 

Where a steamship was made fast to the wharf at her destination at 
2 :10 p. m. on November 10, 1903, and a passenger mailed a notice of her 
claim for loss of jewels by theft of the ship's servants at 5:30 p. m. on 
November 12, 1903, which notice was received by the steamship's agent 
the morning of the 13th, the notice was given In substantial compliance 
with a condition of a ticket requirlng claims to be presented witliin 48 
hours after the passengers are landed. 

6. Same— CoNTRiBUTOEY Négligence. 

Where a passenger had not finally retlred for the night at the time her 
stateroom was entered and her jewelry stolen, but she was expecting the 
purser, so that she could place the jewels in his charge, and it was nec- 
essary that the door should be left open for ventilation, her failure to shut 
and boit the same was not contributory négligence. 

Louis H. Porter, for libellant. 

Convers & Kirlin and John M. Woolsey, for claimant. 

ADAMS, District Judge. This action was brought by Frances M. 
Barnes, a passenger on the steamship Minnetonka, on a voyage from 
London, England, to New York, to recover the value of certain jewels 
and money said to hâve been lost by theft during the voyage, which 
commenced on the 31st day of October, 1903, and ended on the llth 
day of November following. 

The libel sets forth that the steamship, then lying in the port of Lon- 
don, was advertised to sail on or about the 30th day of October for 
New York and that tickets for the carriage of passengers and their bag- 
gage to New York would be sold by an agent of the Atlantic Trans- 
port Company, Limited; that the libellant in accordance with the ad- 
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vertisement, called at the office of the company and purchased a ticket 
for herself and nièce, Miss Georgia Mudgett, who was travelling with 
her, paying therefor £15 and that it was agreed by the company that 
the libellant should be safely transported on the said voyage, together 
with her baggage and personal effects ; that the libellant thereaf ter em- 
barked on the said steamship and was assigned to room No. 48 ; tliat 
after sailing, the libellant having in her possession valuable jewels and 
money, called at the office of the purser of the vessel for the purpose 
of depositing them with him, but was unable to obtain admittance to 
the office and thereaf ter called a steward of the ship and requested him 
to notify the purser that she desired to place her said jewels and 
money in his custody during the voyage ; the steward departed but 
shortly retunied and informed the libellant that the purser was iiot 
in his rodni and was engaged but the steward would advise her as soon 
as the purser could be seen and receive the valuables ; that the libellant 
accordingly waited in her room to hear from the purser and place 
the property in his custody and while so waiting, she placed the valua- 
bles in a sraall handbag and put it in a rack next to where she was 
lying ; that thereafter the door of the room was suddenly thrown open 
and a man dressed in the uniform as worn by the stewards on the steam- 
ship ran into the room, seized the bag and carried it away; that the 
libellant screamed and rang the bell for a stewardess and called but it 
was a long time before she obtained any response or answer and when 
a steward did finally respond to the calls and had aroused the ship, the 
officers wholly failed to recover her said property or to restore the same 
to her ; that the value of the stolen property was in excess of $5,000 ; 
that the next day, the libellant communicated with the captain and other 
officers of the ship but they wholly failed to restore the property to her ; 
that the theft of said property was donc by a servant and employée of 
the ship arid rendered possible by reason of the carelessness and négli- 
gence of the officers and employées of the ship and that her owners and 
officers violated the contract for the safe carriage of the libellant and 
that they sufïered and permitted the robbery and neglected to restore 
the property to her. 

The answer admits the advertisement as alleged, the purchase of the 
ticket, the embarkation of the libellant and companion and assignment 
to room No. 48, the sailing of the steamship, the ringing of a bell for 
a steward, the communication of the loss to the captain and officers 
of the ship, the safe arrivai of the ship in New York, but dénies the 
other matters alleged by the libellant, including any information suf- 
ficient to form a belief as to what property, if any, the libellant had in 
her possession when she embarked, or what disposai she made of it, or 
what the value was, if any, and then sets up as an alternative and 
separate défense the conditions and provisions of the ticket, as foUows; 

"It is a condition upon which thls ticket Is grànted, and Is mutually agreed: 
for the considération aforesaid that * * » 

(c) The Shipowner and the Passage Broker or Agent, are not, under any 
elrcumstanees, llable for loss, dèath, Injury, or delay, to the passenger, or his 
baggage, arislng from the aet of God, Public Enemles, Flre, Robbery, Theft, 
or Pîlferage, of whatever klnd and whether on board the Steamer or not 
* * * or from any act, neglect, or default of the Shipowner's Servants, or 
other persons, for whose acts he is responsible, whether on board the Steam- 
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er or not, or on board any other vessels belonging to the Shlpowner, elther In 
matters aforesald. or otherwise howsoever. * * * 

(d) The Shlpowner or Passage Broker, or Agent, shall not under any cir- 
cumstances, be liable for any loss or delay of, or Injury to Passenger's Baggage, 
carried under this ticket, beyond the sum of £20, at whlch such baggage Is 
hereby valued, unless a blll of lading be glveu therefor, and frelght paid in 
advance on the excess value at the rate of £1 per cent, or its équivalent, in 
whlch case the Shipowner shall only be responsible according to the terms of 
the Sbipowner's forni of cargo bill of lading in use from the port of departure. 
The Shipovrner and the Passage Broker, or Agent, are not responsible to any 
extent, or under any clrcumstances, for Gold or Silver, in whatever state. 
money, Jewellery, precious stones, watches, clocks, paintings, engravings, title 
deeds, or other writings, bills, banb notes of any eountry, orders, notes, or 
securities for payment of any money, or of silks, furs, laces or cashmere in 
whatever state, or any other valuable property of the like description, con- 
tained in any baggage, unless declared, and the value thereof stated in writing, 
and unless the same be delivered into the Personal custody of the Chief Stew- 
ard or Purser of the Vessel, and then the Shipowner shall not be liable be- 
yond the sum of £20, or its équivalent, unless frelght be paid in advance on 
any value exceeding the sum aforesaid, at the rate of £1 per cent, in which 
case Shipowner will carry the goods subject to the conditions contained in the 
Sbipowner's form of Cargo bill of lading in use from the port of departure. 

(e) No elainis shall be available agalnst the Shipowner or his property or 
the Passage Broker or Agent, unless notice in writing thereof with full par- 
ticulars of the claim be furnished to the Shipowner within 48 hours of the 
passengers being landed from the Trans-Atlantic Océan Steamer at the ter- 
mination of her voyage, or in case of the voyage being abandoned or broken 
up within seven days thereafter." 

The answ'er allèges that the above conditions were printed, with oth- 
ers, iinderneath the words "Notice to Passengers" in large clear type, 
and that below the conditions were certain blanks to contain information 
desired by the United States Revenue authorities, which were fiUed in 
by the libellant, or her représentative. 

The answer further allèges : 

"The description of her baggage and that of her companlon who shared her 
stateroom, and traveled under the same ticket, contained the following items, 
and no others : 'Tvvo steamer and two canvas covered trunks.' The number 
of pièces was given as 4, and the marks as 'F. M. B., New York,' and 'G. B. 
M., New York,' the said initiais 'G. E. M.' referring, as the claimant is in- 
formed and believes, to her fellow traveler who occupied the stateroom with 
the libelant, and who gave her name as Georgia Mudgett.' 

No jewelry was declared by the libelant, nor given nor ofCered to be given 
in charge of the Purser or steward of the Steamship Minnetonka, or of any 
other member of the crew of the said steamship, or of any one for whom the 
steamship or her owners or the claimant may hâve been responsible, although 
there was a notice in her room stating that the Purser would, when requested, 
take charge of money, jewelry, etc. for safe keeping ; nor did she pay any 
extra freight therefor, as is provided in the ticket under which she was car- 
l'ied, but, if she had any jewelry with her, she retained it in her own custody 
and possession and assumed ail the responsibility for its safe keeping. 

The claimant allèges that if the libelant did lose any jewelry, as she states 
in her libel, or otherwise, that the said loss was due to causes within the ex- 
ceptions and exemptions hereinbefore set forth which were contained in the 
ticket which she accepted, and signed, or caused to be signed with her name, 
or else that it was due to the négligence of herself or of her companion, with- 
out any négligence or lack of care wbatsoever on the part of the officers or crew 
of the Steamship Minnetonka, or of any one for whom the steamer, her owners 
or the claimant may bave been responsible. 

The claimant further allèges that the voyage of the Minnetonka was not 
abandoned, or broken up, but that it was duly prosecuted, and that she arrived 
at her New York dock at or about 1 p. m. on November 10, 1903, and Immedi- 
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ately thereafter the llbelant was safely landed, but that no notice In wrlting^ 
of the libelant's clalm was furnlshed to the shlpowner within 48 houra after 
she landed In New York, as is requlred by the provisions of the ticket here- 
mbefore set f orth. 

Twelfth: Further answerlng, and as a sépara te and alternative defence 
herein, the clalmant allèges that, if the llbelant brought on board the Steam- 
ship Minnetonka the jewelry that she allèges she had with her, she did not, 
at the time of brlnging it on board, give to the master, clerk, agent, or ovvnet- 
of the Steamship Minnetonka a wrltten notice of the true character and value 
of her jewelry, although, If she did bring any such goods on board, she was 
a shipper ot Gold, Jewelry, Precious Stones and Preclous metals as baggage. 
and that, therefore, under the Revised Statutes of the United States, § 4281 
[D. S. Comp. St. 1901, p. 2942], neither the master, nor owner of the Minne- 
tonka is liable as a carrier of the said jewelry in any form or manner." 

The testimony shows that the libellant, accompanied by her nièce, on 
the 27th of October, negotiated the purchase of the ticket as alleged, at 
the steamship company's London office, near the Carlton Hôtel, where 
they were staying, and that the purchase was completed the next day, 
when the ticket was sent to the libellant at the hôtel. At the time of 
negotiation, the libellant filled out certain particulars relating to herself 
and nièce in her own handwriting on the ticket in the spaces left blank 
for such purpoSe. The clerk in the steamship office passed her a pen 
and pushed the ticket to her, but the conditions of the ticket were not 
read by the libellant nor her attention especially called to them. When 
the passengers went aboard the steamship at the Tilbury Dock, they 
were assisted to their room, an outside one on the starboard side of the 
ship, by orie of the steamship's stewards. When they reached there, it 
was found not to be large enough for their trunks and an opposite 
stateroom was allowed by the purser for their accommodation in such 
respect. After this was arranged and they got out of their trunks such 
articles as were needed for immédiate use, they went to dinner, the 
libellant wearing some of the jewelry which was subsequently stolen, 
and spent about 10 or 15 minutes at the table. They then went up to 
their stateroom to get some wraps and proceeded to the purser's office, 
which was forward on the port side of the ship, to deposit the bag in 
which some of the jewels had been placed, but upon knocking at the 
door they got no response and found it was locked. This was about 
i4 before eight. The ladies then went upstairs and sat in the saloon 
until about J4 after eight. The libellant again went to the purser's 
room for the purpose of depositing the bag but he was not found there 
and she retumed to the saloon, where they remained for about j4 
an hour, then went together to the purser's room for the same purpose, 
but he was still out; at least, they got no response to their knock at 
the door. They then went to their stateroom where they partially dis- 
robed and sat talking till after 12 o'clock. The steward Betts appeared 
during this time saying, in answer to their question, he was going to 
lock the extra stateroom, and observed the libellant remove an article 
of jewelry from the under waist of her dress and place it in the bag, 
which she put in the rack over her berth. She then told the steward 
to go and see if the purser was in his room as she wished to deposit the 
bag of valuables with him. The steward went away and retumed in a 
few minutes, saying the purser was not there and explained that there 
had been some trouble about the passenger's baggage which the purser- 
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was trying to straighten out. The libellant then requested the steward 
to let her know when the purser came to his room, which the steward 
promised to do but did not return for such purpose. 

The libellant and her nièce sat together in the stateroom talking for 
a further time and then the nièce retired to her berth, which was the 
upper one. The libellant partially reclined in the lower berth reading 
for a time. She became sleepy and concluded that she would not hear 
froni the purser and had better put her bag under the mattress for the 
night, when, having dozed off, she became conscious that there was 
some stranger in the room and saw a man standing in the middle of it, 
in a steward's blue uniform, with brass buttons on it, and wearing a 
cap with a visor on it, the cap being pulled down to partially screen the 
face. The libellant says that he took a step to the side of her berth, 
and reaching over seized the bag containing the valuables with his lef l 
hand, opened the door with his right hand, and stepped out of the room 
with the bag, slamming the door behind him. Immediately upon see- 
ing the man, the libellant screamed and called to her nièce, who was 
awakened and heard the door slam. Both of the ladies immediately 
got out of their berths, rang the steward's bell several times without a 
response, then the libellant ran down the companion way and out in the 
hall or square to the pantry, screaming for a steward or stewardess al! 
the time but without response. She then returned to her room and 
there continued the screaming and ringing of the electric bell. Finally, 
one of the stewards, Phillips by name, who was acting as night watch- 
man, appeared and was notified of the robbery and requested to cal! 
the purser or captain. After waiting a time, estimated by them at 1.5 
or 20 minutes, not hearing anything from the officers, they went to the 
purser's office and knocked without response. While knocking, Phil- 
lips came up behind them, and saying he would awaken the purser, 
went into his room and the purser was awakened and told of the rob- 
bery. Subsequently the master was advised of it. At first both offi- 
cers were given the impression by the steward that simply a purse had 
been lost by one of the passengers and they had no intimation of the 
robbery until some little time after it happened. 

I was favorably impressed by the demeanor of thèse ladies in testi- 
fying and I crédit and adopt their version of the robbery of the bag 
and contents. The demeanor of the stewards on the other hand was 
not favorable to a belief of their account of what took place. I con- 
clude that the libellant was robbed as she contends and probably by one 
of the stewards. Apparently, no one but Betts knew of the libellant's 
possession of the valuables and there seems to be no way of account- 
ing for their disappearance except by supposing that he carried them 
off, perhaps with the connivance of Phillips. No trace of the valuables 
was found afterwards, though reasonable efforts were made to find 
them and it remains to be determined whether the steamship can fitid 
exemption from liability by reason of the terms of the contract. 

The claimant's points are : 

"Ist. The conditions and limitations on the ticket constltuted a part of the 
contract of carriage in this case, and are valid and binding on the libelant. 

a. The libelant knew of the conditions and limitations on the back of the 
ticket, or must be presumed to hâve had notice of them, and to bave assented 
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to them, by reason of the fact that she signed her name and fllled out varions 
other particulars concerning herself and her baggage underneath the 'NOTICE 
TO PASSÉNGERS' on the back of the ticket. 

b. The exemptions from and limitations of liabllity In the ticket, which are 
expressly pleaded, are reasonable and valld. 

2nd. In vlew of the valid exceptions in the contract of carriage and of the 
fact that the loss Is clalmed to hâve been due to one of the excepted clauses, 
the libelant, In order to make out her case, must prove that it was due to some 
négligence on the part of the steàmshlp. 

3rd. The libelant Is precluded from recoverlng for the loss of her jewels 
in this case by the provisions of section 4281 of the United States Revlsed 
Statutes [U. S. Comp. St. 1901, p. 2942]. 

4th. The llbel cannot be malntalned by reason of the fact that notice of the 
claim for damages was not given to the agent of the Company at New York 
wlthin forty-eight hours of the tlme when the passengers landed from the 
steamer. 

5th. The Ubelant bas falled to prove by a prépondérance of évidence that 
it was a steward or one of the shlp's company who took her bag on the nlght 
of the alleged theft. 

eth. Even If the Court should hold that the theft was accomplished by one 
of the stewards of the Mlnnetonka, nevertheless the libelant cannot recover, 
because the steàmshlp is not responsible for the wllful acts or crimes of Its 
employés outslde of the course of thelr duty. 

7th. Inasmuch as the Ubelant retalned the exclusive custody and control of 
her jewels the steàmshlp Is only llable for thelr loss if négligence Is shown. 

8th. The steàmshlp is not llable for the loss of Mrs. Barnes' jewelry, for 
the reason that the proxlmate cause of the loss was her own négligence in 
leavlng her door unlocked, when she had her jewelry in her personal custody." 

1. Assuming that the libellant knew or was bound to know, the con- 
ditions printed on the back of the ticket, still they are not binding upon 
her, because they were not reasonable, nor in accordance with the re- 
quirements of public policy. The latest authority upon this point seems 
to be The Kensington, 183 U. S. 263, 23 Sup. Ct. 102, 46 L. Ed. 190. 
This was an action against the ship for failure to deliver a passenger's 
baggage, which was destroyed by rough weather on account of bad 
stowage. That was a case decided by this court — 88 Fed. 331 — af- 
firmed by the Circuit Court of Appeals— 94 Fed. 885, 36 C. C. A. 533-- 
and then reviewed by the Suprême Court, through a writ of certiorari, 
where the décisions, limiting the petitioners' recovery to a stipulated 
amount, were reversed and it was held that the passengers were en- 
titled to recover the actual amount of their loss, notwithstanding cer- 
tain exemptions from liability and limiting the amount, on the passen- 
gers' ticket. The Suprême Court in part said, in an opinion by Mr. 
Justice White (pages 268, 275-277, 183 U. S., pages 104, 107, 22 Sup. 
Ct, 46 L. Ed. 190) : 

"It is settled In the courts of the United States that exemptions limiting car- 
riers from responslbility for the négligence of themselves or their servants 
are both unjust and unreasonable, and will be deemed as wanting in the élé- 
ment of voluntary assent; and, besldes, that such conditions are in conflict 
with public policy. This doctrine was announced so long ago, and bas been 
so frequently reiterated, that It Is elementary. We content ourselves with re- 
ferrlng to the cases of the Baltimore & Ohlo &c Rallway v. Voigt, 176 U. S. 
498, 505, 507 [20 Sup. Ct 385, 44 L. Ed. 560], and Knott v. Botany Mills, 179 
U. S. 69, 71 [21 Sup. Ct. 30, 45 L. Ed. 90], where the previously adjudged cases 
are referred to and the prlnclples by them expounded are restated." 

• *«•***** 

"It remains only to conslder whether, although the conditions found in the 
ticket be vold because against public policy, recovery for the baggage lost must 
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be Umlted to the sum of 250 francs because of the statement of that amount 
In one of the provisions of the ticket. It is to be doubted whether in reason 
it can be said that the limit as fixed in the ticket can be separated from the 
context in whieh it is found, and to be deemed to be an independent valua- 
tion fixed by the parties irrespective of the rigbt to name an inereased sum 
stated in the same provision of the ticket which contalns tbe valuatlon. But 
if It can be treated as a separate valuatlon, unaccompanled by the conditions 
attached to it, and froni whlch it takes its orlgin, then the question is this: 
Is it just aud reasonable for a transatlantlc carrier to put an absolute limit 
of 250 francs, about the équivalent of $50, as the value of the baggage of a 
cabin passenger, whether flrst or second class, and to refuse, except upon illé- 
gal conditions, to allow any greater sum to be carried as baggage? In The 
Majestic, 16G U. S. 375 [17 Sup. Ct. 597, 41 L. Ed. 1039], the llability of the 
ship for baggage was under considération. No contention was made that the 
ticket was not a contract, but the question was whether the conditions printed 
on the back were a part of the assumed contract and, if so, were they valid. 
One of the conditions limited reeovery to £10 for each passenger, unless a 
greater sum was declared and pald for. The rlght to déclare the larger value 
was not burdened wlth the Illégal condition found In the ticket now under 
considération. Had it been otberwise, the requlrement would not hâve had 
the same slgnlflcance, as the ticket consldered in The Majestic was issued prior 
to the adoption of the Harter Act, and, therefore, whether the baggage was 
carried as such, or as cargo, it would bave equally enjoyed an immunity from 
loss, brought about by the négligence of the carrier, or his servants. The ticket 
considered, in The Majestic as does the one now before us, allowed a capaelty 
of 'twenty cubical feet of luggage for each person'. The court, in The Majes- 
tic, commenting on the restriction to £10 for each passenger, sald it was a 
(page 386 [166 U, S., page 602, 17 Sup. Ct., 41 L. Ed. 1039]) 'limitation which, 
we must say, does not strlke us as exactly reasonable. In vlew of the 'twenty 
cubical feet of luggage which the company had expressly contracted to carry. 
* * *' It was declded, in The Majestic, that, even on the hypothesis of a 
contract, evidenced by the ticket, the conditions on the back were not binding. 
Tlie présent case does not require us to décide whether the sum of 250 francs 
would be a reasonable limit if the right to fix a larger amount was not in- 
cumbered wlth the illégal and arbitrary conditions which are hère presented. 
We express no opinion on such question. Manifestly, what is a reasonable 
maximum amount when a larger value Is allowed to be carried as baggage 
by paying an additional compensation, Is a différent question from what is a 
reasonable amount where the right to déclare and pay for a larger sum is 
refused, or what is équivalent thereto is permitted only upon condition that 
the passenger subjects hlmself to conditions which are void as against public 
policy, Indeed, the Circuit Court of Appeals adverted, in its opinion in thls 
case, to the suggestion made in The Majestic, and said that the limit of 250 
francs was reasonable, because of the right given the passenger to increase 
the amount by paying a larger but reasonable compensation. As we hold that 
no such right was allowed because its enjoyment was burdened wlth condi- 
tions which were void because against public policy the only reason upon 
whlch the justness of the limit was sustained ceases to apply." 

The Kensington is not strictly in point with the case under consid- 
ération but the opinion as a whole is favorable to a reeovery hère. 

The fact that the ticlîet hère was handed to the Hbellant and that she 
iilled in some blank spaces under the caption : "Passengers will please 
fill in the following information required for United States authorities" 
did not apparently change the situation so as to make thèse conditions 
any more binding upon her than would hâve been the case if regarded 
as mère notices, not effective unless it appeared that she read and 
adopted them. New York, N. H. & H. R. R. Co. v. Sayles, 87 Fed. 
444, 33 C. C. A. 485; The Majestic, 16G U. S. 375, 17 Sup. Ct. 597, 41 
L,. Ed. 1039. 
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If I am correct în holding that the loss în thîs case was the resuit 
of a theft on the part of a servant, or servants, of the ship, it seems 
unnecessary to consider at length the various défenses put forward, but 
it remains to notice some of them. 

2. The libellant has in my judgment made a case of more than négli- 
gence. 

3. Section 4381 of the United States Revised Statutes [U. S. Comp. 
St. 1901, p. S942] provides in efïect, that shippers of gold and jewelry, 
including precious stones, shall when lading the same as freight or 
baggage give to the agent of the ship a written notice of the true char- 
acter and value thereôf and hâve the same entered on the bill of lading ; 
that otherwise, the master and owner of the vessel shall not be liable 
beyond the value according to the notice. Nothing of the kind was 
done hère. The passenger simply took her jewelry, such as she had 
been accustomed to wear and carry, aboard, and endeavored to déport 
it with the purser for safe keeping. She failed in so depositing it, nat 
through any fault of her own, and she was robbed of it the first night 
out. I hâve been referred to no authority which holds that the statute 
applies to such a case and it seems unreasonable to deprive a passenger 
of her right against the ship by the force of the statute, which does not 
seem to hâve been designed for such a purpose, and I hold that it af- 
fords no défense. 

4. With respect to notice of the loss not having been given within 
48 hours of the time when the passenger landed, the steamer was made 
fast to the wharf, on arrivai in New York, about 10 minutes past 2 
o'clock P. M. on the lOth of November. The notice was mailed in a 
postal chute at 5 :30 P. M. on the 12th and received by the steamship's 
agent the morning of the 13th. This was not a strict but it was a rea- 
sonable compliance with the provision of the ticket, especially in view 
of the fact that the master and purser of the ship, knew ail the particu- 
lars of the passenger's claim almost immediately after the happening of 
tne loss. The whole purpose of the notice was accomplished promptly. 

5. This is disposed of above. 

6. The ship can not be held harmless because of the nature of the act 
of the servant. 

7. This is also disposed of above. 

8. It was very natural under the circumstances of the case that the 
stateroom door should be left open. It is shown that it was necessary 
for ventilation and that it wasproper in view of the expectation on the 
part of the libellant that she would be enabled to deposit the jewelry 
with the purser, before retiring finally. 

Upon ail the circumstances of the case, I feel constrained to hold the 
ship liable. 
Decree for the libellant, with an order of référence. 
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BIRT, POTTER & HUGUES, Limited, T. HARDIE et al 
(District Court, S. D. New York. June 17, 1904.) 

1. Bhipping — Chaetkb Pabty— Discrétion or Masteb as to Cargo to be Re- 

CEIVED. 

Notwlthstandlng a provision of a charter party requlring tbe ship to 
receive ail sucli lawful cargo as tbe charterers may think proper to ship, 
some discrétion is left in the master, whose diity it Is to exercise his 
judgment for the beneflt of ail concerned ; and where the owners are re- 
eponsible for proper stovvage and sate carriage he is justifled In refusing 
to load goods where there is danger that tbey will injure, or be lujured 
by, other cargo previously loaded. 

2. Same— Danger of Damage to One Part of Cargo fbom Anotiieb— Kéro- 

sène AND Floub. 

Llbelants chartered a sailing vessel from rospondents to carry a gen 
eral cargo from New York to Australia. The charter party required the 
vessel to receive ail such lawful goods and merchandise as the charterers 
|or their agents mlgbt think proper to ship, and provided for the givlng 
of bills of lading by tbe master under whicb respondents would be re- 
sponsible for safe stowuge and carriage. After loadiiig some 13,000 cases 
of refined petroleum in the fore part of the lower hold. the charterers 
desired to load for another party 300 tons of flour in sacks to be stowed 
In the after between decks. Being apprehenslve that the flour might be 
damaged during the voyage by fuuies from the oil, the master, after con- 
Bulting authorities and persons having expérience, required the charter- 
ers to give a letter of indemnity agalnst such risk, or to hâve auy clalni 
for damage on that account waived by the ovi'ners. Thèse were refused, 
and both parties then attempted to obtaln insurance against the risk both 
In London and New York, iîeing unsuccessful, the master refused to load 
the flour, and sailed wlthout it. The évidence was conflicting as to wheth- 
er or not there was real danger from such cause. Held, that under the 
clrcumstances, and especially in view of tbe refusai of under wrlters to 
aceept the risk, the master was .lustified in his action, and that his 
judgment, being formed in good faith, was controUing. 

In Admiralty. 

Wing, Putnam & Burlingham, for libellant 

Convers & Kirlin (J. Parker Kirliii and Charles R. Hickox, of coun- 
•el), for respondents. 

ADAMS, District Judge. This action was brought by the corpora- 
tion of Birt, Potter & Hughes, Limited, the chartercr of the ship 
Albuera against John Hardie & Company, her owners, to recover 
the damages alleged to hâve been sustained by reason of the refusai 
of the master to receive as a part of her cargo some 300 tons of flour 
in sacks, on a voyage from New York to Australia, the property of 
third persons, unless the charterér would give him a letter of indem- 
nity against any damages the flour might suflter from the fumes of 
some 13,140 cases of refined petroleum, and 100 cases of turpentine, 
which had been previously laden, or without adding a clause to the 
bills of lading relieving the ship from possible claims for damage 
to the flour arising from fumes of the oil or turpentine. The char- 
terér afterwards was willing to unload the latter, and it need not be 
further considered. 

The charterér refused to give the required letter of indemnity and 
the shippers of the flour refused to allow the exceptive clause to be 
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added to the bills of lading. The master thereupon refused to re- 
ceive the flour on board. 

This happened in the early part' of October, 1903. The vessel was 
then about to start on a voyage from New York to Sydney. The 
flour was subsequently sent forward by the charterer on a steamer, 
at an increased rate of freight, and it sues for the additional freight 
and expenses, said to amount to about $6,000. 

The charter party was made in London on the 28th day of May, 
1903, and provided that the ship, then in Rotterdam, should proceed 
to New York and load a cargo of lawful merchandise for a port in 
Austraha, and, inter aha, further : 

"That the sald vessel, guaranteed by the owners to be In a sound and sea- 
worthy condition, shall be kept tight, stauneh, well fitted, tackled and pro- 
vided with every requisite and with men and provisions necessary for such 
a voyage as herelnafter mentioned, shall, with ail convenlent speed proceed 
to New York and there at such proper berth in such Dock and/gr in the River, 
as ordered by Charterers, receive and take on board a full and complète cargo 
o£ lawful merchandise and being so loaded shall therewith proceed with ail 
possible dispatch to Sydney N. S. W. or to Adélaïde & Sydney or to Mel- 
bourne. 

*« * * * * * • • • 

That the whole of the said vessel under deck from stem to stem, shall be 
at the sole use and disposai of the charterers during the voyage aforesaid, 
with the exception of the necessary and usual accommodations for the master, 
officers and crew, and also necessary room for the stowage of sails, cables, 
provisions, water, &c., for the ship's conipany for this voyage. 

Vessel to receive ail such lawful go Is and merchandise as the charterers 
or their agents may think proper to ship, and that no other goods or merchan- 
dise whatever shall be laden on board, otherwlse than from the charterers or 
their agents, without their written consent. 

** * * * * • * * * 

The charterers engage to pay to the Owners, or their agent, for the charter 
or freight of the said vessel for the voyage aforesaid, the lump sum of £2250 
if ordered to Sydney N. S. W. ' ; 

Charterers' responsibility to cease when the cargo is ail on board, and Bills 
of Lading signed, ship having a lien on cargo for ail freight, dead freight and 
demurrage. 

The Master to sign Bills of Lading for the Cargo as presented at any rate 
of Freight without préjudice to this Charter party but the amount to be 
sufflcient in the aggregate to cover this charter and for this purpose to attend 
at the charterers' office daily, or oftener if required." 

The Albuera was a ship rigged vessel of 1,503 tons net register. 
Her length was 336 feet 6 inches, her beam 39 feet 3 inches and her 
depth 33 feet 8 inches. She was classed in Lloyds at 100 A 1. Her 
lower hold was without bulkheads except one for colUsion purposes 
about 30 feet abaft the stem. She had a between deck but it was not 
water tight. Her ventilation facilities were as follows: 

"Hatchway under top gallant forecastle, 15 ft. aft. from perpendlcular, 4 ft. 
by 2 ft. 6 In. ; conlblngs 2 ft. 3 In. high with ventilator 7% inches in diameter, 
in after hatch to lower hold into chain locker. 

Ventilator 6 £t. forward of forward hatch, 15 inches diameter Into between 
decks, and 11 Inches diameter into lower hold. 

Ventilator Inside flfe rail abaft main mast, 17% Inches diameter, Into lower 
hold. This ventilator slips over man hole, which has combings 19 inches 
high. 

Hatchway in amidshlp house, 3 ft. 3 in. by 2 ft 6 in., into between decks. 
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Two ventllators 24 feet from tafrall, 11% Inçhes In diameter, starboard Into 
lower hold, port into between decks. 

Topmast and lower masts in one pièce, wlth openlngs at topmast heads 
and in lower liold. which glves the best of ventilation." 

The mast ventilation was plugged up and made water tight by a 
canvas covering. The other means of ventilation were liable to be 
shut off by bad weather when the ventilators on deck had to be un- 
shipped. Then there was no ventilation. 

The oil was put up in tins, holding 5 gallons each, and the tins were 
enclosed two each in a wooden case. Thèse cases were stowed in 
the forward part of the lower hold of the vessel from the collision 
bulkhead to a point about 15 feet abaft the mainmast. Aft of the oil 
in the lower hold, gênerai cargo was stowed. 

After ail the cargo in the lower hold had been loaded, the char- 
terer's représentative in New York notified the master of the vessel 
of his intention to ship a part of a cargo of flour in sacks and to stow 
it on the between deck, some distance aft of the oil. The master at 
first stated no objection, but after considering the matter and mak- 
ing some investigation and inquiry, including an examination of 
Stevens on Stowage, and Manuals issued by the Glasgow Ship Own- 
ers Protection and Indemnity Association, and the West of Êngland 
Protection Association, and also judging by his own expérience in 
the carriage of oil and the effect of the fumes, having regard to the 
large quantity of oil stowed in the vessel, he concluded it would not 
be safe. He also consulted some ship-masters in New York, who 
advised him against taking the flour on account of the danger from 
the fumes of the oil. Altogether, he made what investigation he could 
and fînally determined that it would not be safe to take the flour. He 
also cabled to the respondents at Glasgow, bringing the matter of the 
intended shipment of flour to their attention. Under his own con- 
clusion and their instructions, he declined to receive the flour, to be 
stowed as intended, except on a letter of indemnity from the char- 
terer agreeing to hold the ship owners harmless from any claims for 
damage to the flour from the fumes of the other cargo. 

Pending the controversy about taking the flour, the charterer called 
in a surveyor for the New York Board of Marine Underwriters to 
express an opinion as to whether the flour could be carried in safety. 
He concluded that if the oil were efïectually separated from the flour, 
the latter could be carried without damage from the former, and a 
temporary wooden bulkhead was built by the charterer of inch planks 
and paper tacked on it to secure such a séparation. The master, how- 
ever, was not consulted about this bulkhead before or at the time it was 
erected. The charterer's agent caused it to be put up, supposing it 
would remove the objection, but it did not, and the master at ail times 
insisted that the ship should be protected against risk. When the 
bulkhead was erected he was not satisfied with the précaution taken 
and still believing that the fumes would injure the flour, because the 
deck was not water tight, he called upon two ship masters and a steve- 
dore to examine the vessel. The shipmasters reported that, in their 
opinion, the flour would be liable to injury from the fumes of the oil 
on such a long voyage as was contemplated. The stevedore took the 
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view that the bulkhead précautions were unnecessary as far as the oil 
was concerned as he was of the opinion that the fumes were not dan- 
gerous to flour. 

Efforts were made by both parties to insure the flour against fume 
damage in London and by the charterer in New York, without success. 
Thèse were bona fide attempts, in which that class of London under- 
writers, who entertain risks outside of those incident to marine périls, 
were solicited for rates but would give none, excepting one company. 
The arfiount it offered to take was inconsiderable and it wanted a high 
rate of premium. Others refused the risk altogether, because they 
considered the flour would be affected by fumes from the oil and that 
consequently claims would arise. 

The flour belonged to third parties, in no way connected with the 
charter party. The charterer, in order to satisfy the master, endeav- 
ored to secure from thèse parties the privilège of adding a clause to the 
bills of lading, which would exempt the ship from claims for damage 
to the flour by the fumes of the oil, without success, and refused to give 
the master a letter of indemnity against claims arising from such 
source. 

The parties having failed to come to an agreement, the libellant filed 
its libel against the owners, alleging, inter alia: 

"Third. The libellant thereupon entered into freight engagements with va- 
rions merchants to ship cargo on the Albuera after the vessel had gone upon 
her loading berth. Among the lawful goods and merchandise so engaged and 
furnished to said ship were about 15,100 cases of reflned petroIeum * • * 
stowed In the lower fore hold together with a further shlpment of about 3360 
sacks of flour (300 tons weight and 375 tons measurement), which latter was 
arrangea to be stowed in the after between decks thereof. Said proposed 
stowage was usual and customary in the trade from New York to Australia, 
and had been on September 27th specially inspected and approved by the 
New Tork Board of Underwrlters. Afterwards and on October 6th said stow- 
age was further examined and approved by surveyors chosen and called in by 
the respective parties."^ 

The respondents answered: 

"Third: They admit that the libelant stowed a large number of cases of 
reflned petroleum in the lower fore hold * • * and that the libelant pur- 
posed to ship in the after 'tween-decks of the vessel a large number of sacks 
of flour. They deny that the intended mode of stowage was approved by any 
surveyor called by them or participated in by any person or persons acting 
for them, or by their authority. They deny that they hâve any knowledge or 
information suflicient to form a belief as to the other matters alleged in the 
third article of the libel." . 

"Seventh : Further answering and as a separate défense herein the re- 
spondents allège that the master of the vessel, acting in pursuance of the au- 
thority vested in him by law^ and in the reasonable exercise of his best dis- 
crétion, having regard to the beneflt of ail concerned, determined that it would 
be unsafe to carry the sack^ of flour on the vessel with the cases of oil 
• * * owing tô the danger that the flour, durlng the voyage, might become 
Impregnated with the odor and fumes of the oil * • *, and consequently 
he declined to ship the flour. His détermination was approved by compétent 
shipmasters and other experienced persons whom he consulted in the mat- 
ter." 

There was some slight leakage of oil in this case as there always is 
in such shipments. 
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In view of the fact that the flour belonged to third parties and that 
their consent could not be obtained, the charterer's attempt to make the 
ship take the flour involved the assumption by it of any risk with re- 
spect to damage that existed. It seems that the master's attitude, if 
there was a risk, or if there was a reasonable appréhension. of one, was 
correct with respect to a letter of indemnity. 

The évidence leaves it very uncertain whether or not a risk of dam- 
age actually existed. It is probable that, owing to the facilities for 
ventilating the vessel, no damage would hâve ensued from the fumes 
on this voyage. A great many witnesses hâve been examined and the 
testimony of those familiar with this trade, tends strongly to support 
the Hbellant's contention to such effect, but it appears that a very gên- 
erai impression prevails that oil and flour can not be carried together 
without injury to the latter, even with the best facilities for ventilation. 
The litigation that has arisen out of the question of the carriage of oil 
and flour together, has turned both ways, on their peculiar facts, but 
my attention has been called to no case which can be regarded as au- 
thoritative hère on such question. 

In The Thames, 61 Fed. 1014, 10 C. C. A. 232, Circuit Court of Ap- 
peals, Fourth Circuit, the questions under considération were the sea- 
worthiness of the vessel with respect to her decks and the damage 
conséquent upon the carriage of 5,000 barrels of flour stowed on top of 
17,000 cases, or 34,000 cans of oil. The vessel was held liable for the 
damage to the flour, some of which arose from direct contact with the 
oil, but the greater part from the fumes, because of the lack of ven- 
tilation. 

In The Fanny Fosdick, 4 Blatchf. 374, Fed. Cas. No. 4,641, a case 
on appeal in this circuit, the Circuit Judge afiïrming the decree of the 
court below, which dismissed a libel alleging damage to wheat from 
the fumes of oil, said (375, 376) : 

"But there is another ground upon which, on the facts of the case, I thlnk 
that the llbel was properly dismissed by the Court below. The wheat was de- 
livered from the ship. In the sacks, Into lighters, and was diseharged from the 
sacks into the lighters In bulk, mingling the portion stowed in the hold, which 
was in the vicinity of the oil, with the portion stowed between decks. The 
consignées are responsible for thus blending the two parcels, and I am not at 
ail satisfled, upon the évidence, that the ixirtion stowed between decks was 
affected by the disagreeable odor of the oil, even If It had been otherwise 
with the portion stowed in the hold. As it respects the two hundred bagg in 
the hold, I am not, In the conflict of the testimony, disposed to interfère with 
the decree. Indeed. I am Inclined to think, that, If some care had been be- 
stowed in alring and ventilating the wheat, the offensive odor would hâve dis- 
appeared, and the damages would hâve been slight, if any. A sample was 
broueht Into the Court below, which the .Tudge states, in his opinion, clearly 
falled to show that It retained any dlscernible efiCects of the taint." 

The question now presented, seems to be a new one and quite im- 
portant in view of the large trade that arises out of the shipment of 
oil and flour from this country. Trade convenience no doubt rv'^quires 
that it should be hampered with as few obstacles as possible, among 
which may be considered the demands for indemnity in connection 
with its ordinary shipments, about the propriety of which there should 
be no qtiestion. If this were such a shipment, I should hâve no hési- 
tation in holding with the libellant but we do not seem to hâve pro- 
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gressed to that point where a master's appréhension of danger to 
cargo, if well founded, should be lightly set aside for the convenience 
of trade. 

One of the most cogent évidences of the impression heretofore 
mentioned is the fact, that no underwriter could be found in London 
or New York to indemnify the parties against the risk. This question 
of insurance now enters largely into mercantile transactions and the 
absence of willingness on the part of underwriters to undertake the 
full hazard, at any rate of premium, is a strong argument in favor of 
the master's position. It has even been held that inability to secure 
insurance is sufficient to condemn a vessel as to her seaworthiness, 
where there was some doubt about the sufïiciency of the hull, even 
when she afterwards safely makes the voyage, sought to be insured. 
Premuda V. Goepel (D. C.) 23 Fed. 410; Svendsen v. Stursberg (D. 
C.) 31 Fed. 86; Card v. Hine (D. C.) 39 Fed. 818. 

Notwithstanding the provisions of the charter party for the loading 
of ail such lawful goods as the charterer might think proper to ship, 
some discrétion was left in the master, upon whom the responsibility 
for stowage and safe carriage rested, and it was his duty to exercise 
it for the benefit of ail concerned. 

Boyd V. Moses, 7 Wall. 316, 19 L. Ed. 192, was a case where the 
charter party provided for a cargo of lawful merchandise, which the 
charterers were to provide. A question arose as to the receipt by 
the ship of certain lard, the master being apprehensive, as it was to 
some extent in a liquid state, that it would penetrate the decks and 
damage some wheat stowed in the hold. A letter of indemnity was 
given the master by the charterers. The wheat was damaged by the 
lard, also the ship, and a question arose as to who was responsible 
for the damage. The court held that the charterers were, saying 
(pages 318, 319, 7 Wall., pages 193, 194, 19 L. Ed.) : 

"The stipulation of the charter-party to take a cargo of lawful merchandise 
necessarily implied that the articles composlng the cargo should be In such 
condition, and be put up In suCh form, that they could be stowed and carried 
wlthout one part damaging the other. Whether in any case articles ofCered 
can be taken with safety to other articles, wlll dépend upon a variety of con- 
sidérations ; the nature of the articles, the state of the weather, the voyage 
contemplated, the amount of cargo already received, and other particulars. 
Lard, for example, can be carried in wlnter to a northem port In loose casks 
with little damage to other articles, whilst Injury may be reasonably appre- 
hended if the voyage is to be made through the troplcs, and the casks are not 
perfectly tlght. Very différent care must necessarily be given by the master 
in recelving and stowing goôds perishable in their nature from beat or mois- 
ture, and such as are unaffected by elther. Ail that is required of hlm in such 
case — he being a compétent offlcer — in determlning whether partlcular goods 
are at the tlme In shipplng order and condition, or can be received In the state 
and stowage of cargo already aboard, is that he shall not act caprlciously or 
wlthout due considération, but shall exercise an honest and reasonable judg- 
ment in the matter. ' 

In Weston v. Foster, 2 Curt. 119, Fed. Cas. No. 17,452, the whole of the 
vessel, except the cabin and room for the crew, salis, cables, and provisions, 
was let, and the owners covenanted to receive ail such lawful merchandise 
as the charterers should choose to put on board. The master, who was a 
compétent offlcër, took on board ail the cargo he thought his vessel could safe- 
ly carry, which, however, dld not flll it, but left a space capable of holding 
flfty tous more, and the charterers insisted that there should be deducted 
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from the freight-money the amount they would hâve recelved If fifty tons 
more had been brought. But the court held that the whole charter-money 
was earned, and that the honest opinion of the master, though net absoluteiy 
binding on the charterers, could only be eontrolled by décisive évidence of a 
mistake on hls part 

The master was hère sustalned In refuslng to take ail the cargo the hold 
of the vessel could receive, because, in the exercise of his honest judgment, 
he thought it would endanger her safety, notwithstanding the terms of the 
charter-party. Upon the same principle he may refuse to take goods offered, 
if in his honest judgment they are In such a condition or of such character 
that they cannot be carried wlthout injury to the rest of the cargo." 

Another authority to substantially the same effect is : The Styria, 
186 U. S. 1, 33 Sup. Ct. 731, 46 L. Ed. 1027, where the master's duties 
are defined. Other cases where the judgment of the master has been 
deemed controUing, are : Phelps, James & Co. v. Hill, 1 Q. B. Div. 
1891, p. 605, and Nobel's Explosives Co. v. Jenkins, 2 Q. B. Div. 1896, 
p. 336. 

In the former case it was said (page 611): 

"Moreover, if a master of compétent skill and knowledge, and acting bona 
flde In the interest of ail concerned, has chosen one port in préférence to an- 
other, then although the court or a jury may and ought to take a différent 
View, if they corne to the conclusion that he ought to hâve acted difCerently 
they ought not to come to such a conclusion on light grounds. In a nicely 
balanced case they are fully justifled in attaching considérable weight to the 
master's judgment and in allowlng that to turn the scale in thelr own minds." 

In the latter case, it was said (page 333) : 

"But apart from the terms of the bill of ladlng, It seems to me that the 
conduct of the captain would be justifled by référence to the duty imposed 
upon him to take reasonable care of the goods entrusted to him. Whether he 
has discharged that duty must dépend upon the circumstances of each case, 
and hère, if the goods had been carried forward, there was every reasou to 
belleve that the ship would be detained and the goods of the plaintiffs con- 
fîscated. In the words of Willes, J., in Notara v. Henderson (1), 'a fair allow- 
ance ought to be made for the dilHculties in which the master may be in- 
volved. * * » The place, the season — the opportunlty and means at hand, 
the interests of other persons concerned in the adventure and whom it might 
be unfair to delay for the sake of the part of the cargo in péril ; In short, ail 
circumstances affecting risk, trouble, delay and inconvenience must be taken 
Into account' I am of opinion that the course taken by the captain in land- 
ing the goods and landing them in safe custody was a proper discharge of 
his duty. It was said that the master was not an agent for the shippers be- 
cause they had protested against the discharge of the goods. But even if this 
information had reached the captain, it would not hâve divested him of his 
original authority and discrétion as agent in any emergency for the owners 
of the shIp and the other owners of the cargo." 

Thèse cases seem to be controlling unless the master's judgment 
was not honestly and prudently formed. The testimony hère requires 
me to find that there was sufficient reason to cause a prudent master 
to hesitate about taking the flour, in view of the présence of oil in 
the vessel, and that he was justifled in requiring the letter of indem- 
nity. 

Libel dismissed. 
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QUARANTY TRUST CO. OF NEW YORK v. ATLANTIC COAST ELECTRIC 

R. CO. 

(Circuit Court, D. New Jersey. August 22, 1904.) 

1. MOETGAGE— FOEKCLOSTJBE— Lien ttpon After-Acquieed Peopertt. 

The mortgage glven by the défendant railroad company recited the form 
o£ the bonds seeured by It, which declared that the bonds were secured by 
a mortgage upon "ail the certain railroad and other property, real and 
Personal, and franchises o( said railroad company, whether now owned 
or hereafter acqulred by it." The conveyanee clauses of the mortgage lim- 
ited Its lien upon after-acquired property to such property, and to such 
rights acqulred by lease from other railroad companies, as should be 
"connected with or appurtenant to" the railroad of the défendant com- 
pany speciflcally described In the mortgage. Held: (1) That the lien of 
the mortgage embraces rights acqulred by leases made after the date of 
the mortgage to the défendant company by other railroad companies own- 
ing rallroads connected with the defendant's railroad, and being operated 
by the défendant company in connection with its own railroad and as a 
part of its railway System. (2) That its lien also embraces the capital stock 
of, and a lease acqulred from, a new corporation, such new corporatiou 
having been created for the mère purpose of subserving the interests of the 
défendant corporation, which has pald for ail the property conveyed to the 
new corporation, and assumed ail its obligations, and the new corporation 
having issued to the défendant company ail its capital stock and executed 
to the défendant company a lease upon ail its property for the tenu of 99 
years, the existence of the new corporation being limited by law to 100 
years, and the railroad of the new corporation being operated by the de- 
fendant company in connection with its own railroad and as a part of its 
railway System. (3) That its lien also embraces a Une of railroad con- 
structed by the défendant company which is operated by the défendant 
company, in connection with its own railroad and the rallroads on which 
It has secured leases, as a single railway System. (4) That its lien does 
not embraee a hotej property which does not appear to be in any wise con- 
nected with the opération of its railway System. 

(Syllabus by the Court.) 

In Equity. On bill to foreclose. 

Julien T. Davies, for complainant as trustée, and also îndividual- 

Samuel Dickson, for bondholders. 
Adrian H. Joline, for défendant. 

LANNING, District Judge. This suit is brought to foreclose a 
mortgage given by the défendant, the Atlantic Coast Electric Rail- 
road Company, to the complainant, the Guaranty Trust Company 
of New York, as trustée for the holders of 500 of the bonds of the 
défendant company for $1,000 each. 

The only questions to be now considered relate to the extent of 
the lien of the mortgage. Admittedly, the mortgage covers ail the 
properties specifîcally described in it. But does it also extend to and 
embraee the following properties, acqulred by the défendant com- 
pany after the date of the mortgage: The leasehold interest in the 
West End & Long Branch Railroad, the leasehold interest in the 
Sea Shore Electric Railroad, the leasehold interest in the hôtel prop- 
erty at Pleasure Park Bay, the capital stock of and the leasehold in- 
terest in the Asbury Parle & Sea Girt Railroad, and the line of rail- 
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way extending through Belmar? The défendant insists that none of 
thèse last-mentioned properties are subject to the lien of the mort- 
gage; the complainant insists that ail of them, except the capital 
stock of the Asbury Park & Sea Girt Railroad, which the complain- 
ant claims to hold in its individual capacity as collatéral security for 
the payment of the defendant's promissory note, are subject to its 
lien; and the bondholders, who are represented by spécial counsel, 
insist that ail of the properties, including the stock of the Asbury 
Park & Sea Girt Railroad, are subject to its lien. 

Although the authority for the exécution of the bonds and mort- 
gage was not given until October 7, 1896, and the mortgage was not 
recorded until October 13, 1896, the resolution authorizing their ex- 
écution required them to be antedated July 1, 1896. They were so ante- 
dated. As between mortgagor and mortgagee, therefore, the mort- 
gage will be considered as a conveyance of property on July 1, 1896. 
This was the plain intention of the défendant company, and property 
acquired by that company between the date of the mortgage and the 
time of authorizing its exécution, or of recording it, as well as that 
acquired after such authority or record, must be deemed to be fu- 
ture-acquired property. If, then, the mortgage covers any future- 
acquired property at ail, the mère fact that two leasehold interests— 
one in the West End & Long Branch Railroad and the other in the Sea 
Shore Electric Railway — were acquired after the date of the mortgage. 
but before the authority for its exécution was given, will not exclude 
them from the lien thereof. 

The mortgage is inartistically drawn. Whether it was the inten- 
tion of the défendant company to subject to the lien of its mortgage 
after-acquired properties like those above mentioned must be ascer- 
tained from an examination of the varions clauses in the mortgage 
concerning after-acquired properties. On such examination it ap- 
pears that the mortgagor conveyed to the mortgagee "ail the right, 
title, and interest of the railroad company (the mortgagor) now 
owned or hereafter in any wise acquired by it in and to ail and singu- 
lar the lines of railroad and railroad tracks and routes and other 
property, real and personal, hereinbelow described." Then follows, 
first, a spécifie description of the lines of railroad owned by the de- 
fendant company on July 1, 1896 ; secondly, the description em- 
braces "ail lands and real estate, * * * buildings, improvements, 
tenements, and hereditaments now owned by the railroad company, 
or hereafter at any time or howsoever acquired by it, which are or 
may be connected with or appurtenant to the above described and 
hereby mortgaged railroad and routes" ; thirdly, the description em- 
braces "ail and every franchise (including the franchise to be a cor- 
poration), right, privilège, and easement of whatsoever kind or na- 
ture now or hereafter at any time or howsoever owned, acquired, 
possessed, enjoyed, or exercised by the railroad company, either by 
virtue of any act of the Législature of the state of New Jersey, or 
* * * of any contract or lease between the railroad company and 
any other railroad or other corporation * * * which are or may 
be connected with or appurtenant to the above described and hereby 
mortgaged railroad and routes." The description further embraces 
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"ail and singular the liberties, privilèges, and franchises connected 
with or relating to the said railroad, routes, and real and personal 
property hereto [hereby] mortgaged, * * * ^jth ail and singu- 
lar the * * * hereditaments, easements, and appurtenances to 
the above described and hereby mortgaged railroad routes and real 
and personal property, franchises and premises, or any part thereof, 
now or hereafter belonging or in any wise appertaining." The de- 
fendant insists that thèse clauses relating to future-acquired property 
are limited to the railways specifically described in the mortgage, and 
to properties appurtenant to such specifically described railways, and 
that they do not include subsequently acquired leases or stocks, or 
even the line of railroad constructed through Belmar. To déter- 
mine the question, the meaning of the words "connected with or ap- 
purtenant to" must be ascertained. The phrases "connected with" 
and "appurtenant to" are not necessarily synonymous. The rail- 
road of the West End & Long Branch Railway Company is physically 
connected with that of the défendant company at the northerly end 
of the latter company's main line, and the railroad of the Sea Shore 
Electric Railway Company is physically connected with that of the 
défendant company at the southerly end of the latter company's main 
line. The défendant company secured leases upon thèse two lines of 
railroad, and has been operating them in connection with its own 
road. In Columbia Finance & Trust Co. v. Kentucky Union Rail- 
way Co., 60 Fed. 794, 9 C. C. A. 264, it appears that the défendant 
company in that case executed a mortgage upon its line of railroad, 
which is specifically described therein, and also upon "the lands, real 
t'state, telegraph lines, railroad tracks, side tracks, bridges, * * * 
and ail other things of whatever kind, belonging or in any wise ap- 
pertaining, or which hâve been or may be acquired or provided for 
use upon or in connection with said railroad, * * * and also ail 
locomotives * * * and other chattels now or hereafter belong- 
ing to or appertaining to said railroad, and ail property, both real 
and personal, of every kind and description, which shall hereafter be 
acquired for use on said railroad, and ail the corporate rights, privi- 
lèges, franchises and immunities, and ail things in action, contracts, 
claims, and demands of the said party ôf the first part, whether now 
owned or hereafter acquired, in connection or relating to the said 
railroad." Hère, it will be observed, the clauses relating to after- 
acquired property were also limited to the preceding specifically de- 
scribed line of railroad. Yet it was held that the lien of the mortgage 
covered a leasehold interest in another Connecting railroad acquired 
by the défendant company after the exécution of the mortgage. 

In the mortgage now being foreclosed every "right" of the de- 
fendant company acquired after the date of the mortgage by lease 
from any other railroad company was by express terms included in 
the lien of the mortgage, provided such "right" should be "con- 
nected with or appurtenant to" the railroad therein specifically de- 
scribed. As already stated, the défendant company has been op- 
erating the leased railroa'ds in connection with its own road. It 
has been in possession ôf and has been exercising the rights ac- 
quired by the leases. Thèse rights, if not appurtenant to, are, within 
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the fair meaning of the language of the mortgage, "connected with" 
the defendant's railroad. Unless such construction be adopted, the 
clause of the mortgage relating to rights acquired by lease seems 
to hâve no force or effect whatever. If there be doubt as to the 
true meaning of this clause, or of any other of the clauses relating 
to after-acquired property, the construction put upon them by the 
parties to the mortgage at the time of its exécution, and the acts 
done by those parties, may be resorted to as aids in ascertaining their 
true meaning. 1 Greenl. Ev. § 293 ; Bradley v. Packet Co., 13 Pet. 
89, 10 L. Ed. 72; Reed v. Merchants' Mutual Ins. Co., 95 U. S." 23, 
24 L. Ed. 348. And in Central Trust Co. v. Kneeland, 138 U. S. 
414, 11 Sup. Ct. 357, 34 L. Ed. 1014, the court resorted to the lan- 
guage of the prospectus issued for the purpose of inviting investors 
to purchase the bonds of the Toledo, Delphos & Burlington Rail- 
road Company, and to the language of the resolution of the directors 
of the Company authorizing the exécution of the mortgage intended 
to secure those bonds, for the purpose of confîrming the construc- 
tion given by the court to the after-acquired property clause of the 
mortgage. In the case now in hand we find the resolution of the 
directors of the défendant cotmpany, passed October 7, 1896, em- 
bodied in full the form of bonds intended to be secured by the mort- 
gage, and expressly approved that form. We also find that the same 
form of bonds is quoted in full in the récitals of the mortgage. 
Thèse bonds declared that they were secured by a mortgage convey- 
ing to the trustée (the complainant in this case) "ail the certain rail- 
road and other property, real and personal, and franchises of said 
railroad company, whether now owned or hereafter acquired by it." 
It thus appears that not only were the holders of thèse bonds in- 
formed that their mortgage security was intended to apply to and 
cover ail after-acquired property of the défendant company, but that 
ail other creditors of the défendant company received notice of such 
information and intention when the mortgage was placed on record. 
While the language of the mortgage, in its conveyance clauses, seems 
to restrict its lien upon after-acquired property to such property as 
is connected with or appurtenant to the railroad lines specifîcally de- 
scribed, and thus to limit the language of the bonds, the rights ac- 
quired by the two leases from the West End & Long Branch Rail- 
road Company and the Sea Shore Electric Railway Company must, 
in view of ail the facts above stated, be deemed connected with or 
appurtenant to the specifically described railroad Hnes of the défend- 
ant company, and to be subject to the lien of the mortgage. 

The next question is, does the mortgage cover the capital stock of, 
or the leasehold interest acquired from, the Asbury Park & Sea 
Girt Railway Company? The Asbury Park & Sea Girt Railway 
Company was organized under the provisions of the act of the Légis- 
lature of New Jersey entitled "An act to authorize the formation 
of traction companies for the construction and opération of street 
railways or railroads operated as street railways, and to regulate the 
same," approved March 14, 1893. P. L. p. 303. That act déclares 
that the period during which a corporation organized under its pro- 
visions may continue shall not exceed 100 years. The term of its 
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corpoTâte lîfe îs requîred to be set forth in its certificate of incorpora- 
tion. The certificate is not in évidence, but it will be assumed that 
the period of its existence is the maximum period of 100 years. The 
railroad now owhed by this corporation was formerly owned by the 
Asbury Park & Belmar Street Railway Company. The latter Com- 
pany having given a mortgage covering its railroad property, that 
property was purchased at a foreclosure sale by a reorganization 
committee of the bondholders secured by the mortgage. While they 
held^the title, on March 29, 1898, the directors of the Atlantic Coast 
Electric Railroad Company, the défendant company in this case, 
passed the following resolution for the purchase of the property held 
by the reorganization committee : 

"Whereas, Messrs. Acton C. Hartshorne and G. B. M. Harvey, acting as a 
reorganization committee and In representlng themselves and other owners of 
the flrst and second mortgage bonds of the Asbury Park and Belmar Street 
Railway Company, hâve acqulred title under a decree of the United States 
Circuit Court to the property, rights, and franchises of the Asbury Paru and 
Belmar Street Railway Company, and to its railroad and routes ; and whereas, 
said reorganization committee hâve offered to dispose of the same to this 
Company : Be It therefore resolved, that this company purchase frora said re- 
organization committee the property above deseribed upon the following ternis : 
First. This company to exécute and deliver to the Monmouth Trust and Safe 
Deposit Company, as trustée, a purchase-money fîrst mortgage of the amount 
of $50,000 upôn the railroad and other property so purchased, securing fifty 
20 year gold bonds bearing 5% interest, of $1,000, redeemable at the option of 
the company at 105, the Interest thereon to be paid semiannually on the flrst 
days of September and March, and said bonds when issued to be delivered to 
or on order of said reorganization committee. This company to deliver to or 
on the order of said committee, or either of them, 110 of its gênerai mortgage 
bonds now held in the treasury of the company, and to issue to or on the 
order of the said committee, or either of them, 5,000 shares of the capital 
stock of this company." 

The provision of the complainant's mortgage concerning the cer- 
tification and issue of the 500 bonds secured by it is as follows : 

"Three hundred and fifty of the issue secured hereby shall be certified by the 
trustée and issued to or upon the order of the railroad company for the pur- 
poses of its business from time to time upon its demand expressed by a reso- 
lution of its board of directors, and each of such resolutions shall constitute 
full authorlty and protection to the trustée in certifying bonds In aecordance 
therewith. Thè remaining one hundred and flfty of the hereby secured bonds 
shall be certified and issued only for the purpose of making payment for ad- 
ditions to and extensions of the railroad of the railroad company, or for a 
new power house, or additlonal machinery, or any of said purposes, from time 
to time, upon receipt by the trustée of a resolution of the board of directors 
of the railroad company stating the amount of bonds required and the purpose 
for whlch the same are to be used, and accompanied by a certificate signed by 
the président and treasurer of the railroad company that the bonds so called 
for hâve been dlsposed of for one or more of the purposes herein mentioned ; 
and each such resolution and certificate shall constitute full authorlty and pro- 
tection to the trustée in certifying bonds in aecordance therewith." 

On the same day that the directors of the défendant company 
passed the resolution authorizing the purchase of the property of 
the Asbury Park & Belmar Street Railway Company — that is, on 
March 29, 1898 — they also passed the following resolution : 

"Whereas, by the terms of the gênerai mortgage of this company to the 
Guaranty Trust Company of New York, as trustée, securing bonds of this 
company to the amount of $500,000, it is provided that $150,000 of said bonds 
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shall be certifled and issued only (or the purpose o( making payments and ex- 
penses of the railroad of thls company, from time to tlme, upon receipt of the 
trustée under said mortgage of a resolution of the board of dlrectors of this 
company stating the amount of bonds required and the purpose for which the 
same are to be used : Now, therefore, be it resolved, that the amount of said 
gênerai mortgage bonds of this company now required to be certifled and Issued 
is $110,000, or 110 bonds of a thousand dollars eaeh, and that the purpose "(or 
which the same are to be used is the acquisition by this company of the railroad 
and routes and other property and franchises of the Asbury Park and Belmar 
Street Railway Company recently sold under foreclosure and now about to 
be purchased by this company." 

And on the same day a copy of the last-quoted resolution was de- 
livered to the complainant, and the président and treasurer of the 
défendant company certifled to the complainant that the $110,000 of 
bonds had been disposed of "for the purpose of acquiring, as an ad- 
dition to and extension of its railroad, the railroad and routes, and 
railroad and other property and franchises heretofore owned and op- 
erated by the Asbury Park & Belmar Street Railway Company, and 
recently sold under foreclosure proceedings, the same being now 
about to be acquired by said Atlantic Coast Electric Railroad Com- 
pany." And on the same day the complainant certifled and delivered 
to the défendant company the $110,000 of bonds thus required. On 
April 20, 1898, a report was made to the directors of the défendant 
company at their meeting held on that day that counsel had advised 
that, instead of having the property of the Asbury Park & Belmar 
Street Railway Company conveyed directly to the défendant com- 
pany, a new corporation should be organized to take the title, and 
that the défendant company should own ail the equity in the prop- 
erty over and above the $50,000 purchase-money mortgage. The 
directors thereupon passed the following resolutions : 

"Resolved, that in the event o( counsel flnally deciding It to be advisable to 
take over the Asbury Park and Belmar property heretotore purchased by this 
company through the ownership of stock in a new corporation to be created 
(or that purpose, the proper officers of this company are hereby authorized and 
directed to secure tbe incorporation of sueh company, and in ail other respects 
to pursue the method proposed by counsel : provided that this company shall 
own the entire equity in the property, subject only to a purchase-money mort- 
gage of $50,000 ; and be it further resolved, that this company guaranty the 
payment of tbe principal and interest of bonds to be issued by such new cor- 
poration to the amount of $50.000 gold coin ; and be it further resolved, that 
the proper officers of this company are hereby. authorized and directed to sign 
upon each of said bonds a proper guarantee to that effect on behalf o( this 
company." 

On the same day — April 20th — the stockholders of the défendant 
company, at a meeting held by them, adopted the following resolu- 
tion: 

"Resolved, that the action of the board of directors in the œatter of acquir- 
ing from Messrs. Acton C. Hartshorne and G. B. M. Harvey the property rights 
and franchises of the Asbury Park and Belmar Street Railway Company, as 
set forth in their resolutions adopted at their meetings of March 29, 1898, and 
April 20, 1898, be iu ail things ratified, approved, and confirmed." 

Accordingly, some time before May 27, 1898, a new corporation 
was organized under the name of the Asbury Park & Sea Girt Rail- 
way Company. This new corporation took the title, executed the 
purchase-money mortgage for $50,000, delivered ail its capital stock 
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to the défendant company, and on August 27th exeçuted and de- 
livered to the défendant company a lease of ail its property for a 
term of 99 years from September 1, 1898. By this schéma, it will 
be observed, the défendant company acquired every tittle of the prop- 
erty of the new corporation except the reversionary interest repre- 
sented by the period of less than nine months running from the end 
of the lease until the end of the new corporation's life — an interest 
the value of which must be infinitésimal. The défendant company 
further, it will be observed, guarantied the payment of the principal 
and interest of the $50,000 mortgage. By the lease which it secured 
it also covenanted to pay the taxes, assessments, license fées, and 
charges imposed on the new corporation or on the demised property, 
and an annual rental of $^,000, which, of course, would come back 
to the défendant company as the ôwner of ail the stock of the new 
corporation. Equity regards the substance of a transaction, and not 
its mère form. In equity the défendant company must be regarded 
as the purchaser of the property transferred by the reorganization 
committee to the Asbury Park & Sea Girt Railway Company. The 
latter company is a corporation practically in name only. It has no 
assets, and ail its habilities hâve been assumed by the défendant com- 
pany. It was created merely to subserve the interests of the défend- 
ant company, and with the express understanding that the défend- 
ant company should own the entire equity in the property of the new 
corporation over and above the purchase-money mortgage of $50,- 
000. The proofs show that the railroad of the new corporation forms 
a continuation !of the roads of the défendant company and the 
Sea Shore Electric Railway Company, and that it has been op- 
erated by the défendant company as a part of its railway system, 
and in connection with the défendant company's property specifically 
described in the mortgage given by it. It is clear, therefore, that 
the Hen of the complainanf 's mortgage extends to and embraces both 
the capital stock of, and the rights acquired under the lease from, 
the Asbury Park & Sea Girt Railway Company. The lien of the 
mortgage upon the capital stock, however, is subject to a superior 
équitable lien of the complainant in its individual capacity. That 
superior Hen arises from thèse facts : The mortgage does not, in 
express terms, cover the capital stock. It is held tô do so, as be- 
tween the mortgagor and mortgagee, because the mortgagor com- 
pany is in equity the owner of the property, the mère naked légal 
title to which is vested in the Asbury Park & Sea Girt Railway Com- 
pany, and because the only way by which the lien of the mortgage 
upon that équitable ownership can be enforced is by substituting for 
the railroad property itself that which fully represents it, namely, the 
capital stock of and the lease made by the new corporation. But, 
after the stock had been delivered to the défendant company, it de- 
posited the stock with the complainant, in its individual capacity, as 
collatéral security for the payment of a loan of $100,000. This was 
on November 11, 1898. The complainant, on March 29th preceding, 
had delivered to the défendant company mortgage bonds to the 
amount of $110,000, to be used in the purchase of the property 
formerly of the Asbury Park & Belmar Street Railway Company. 
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There is no évidence showing or tending to show tHat th'e complain- 
ant at any time before November llth received notice, or had any 
knowledge, that the défendant company had changed its purpose 
from that declared on March 29th, or that the property of the As- 
bury Park & Sea Girt Railway Company was the sanie as that 
formerly owned by the Asbury Park & Belmar Street Railway Com- 
pany. Neither does it appear that the complainant, before Novem- 
ber llth, had received any information suffàcient to put it upon in- 
quiry as to the disposition made of the $110,000 of bonds, or as to 
the means by which the stock of the new corporation was acquired. 
The stock was evidently accepted as collatéral security by the com- 
plainant in good faith, and a decree that the lien of the mortgage is 
superior to its rights would be inéquitable. The line of railroad ex- 
tending through Belmar is also covered by the mortgage. It was 
constructed by the défendant company, and $40,000 of the mortgage 
bonds were used in defraying the cost of the construction. It consti- 
tutes the southernmost portion of the défendant company's railway 
System, is joined to the railroad of the Asbury Park & Sea Girt 
Railway Company, and lias been operated by the défendant company 
in connection with its other property. 

The rights acquired by the lease of the Pleasure Park Bay prop- 
erty, which is located at the extrême northern end of the défendant 
company's railway System, are not covered by the mortgage. That 
is a hôtel property. There is a provision in the lease that the de- 
fendant company may remove from the demised preraises ail railroad 
tracks which it may place thereon, but there is no proof that any 
such tracks hâve been placed thereon, or that the property has been 
used in connection with or as appurtenant to the défendant com- 
pany's railroad. The only évidence in the case, exclusive of the 
lease itself, which refers to this property, is that of Charles L. Speir, 
who says merely that the property was turned over to the receiver 
appointed in this case. If this hôtel property has been used by the 
défendant company as a place of pleasure for the patrons of its rail- 
road, and as a means of inducing increased patronage of its railroad, 
the proofs do not disclose such use. The language of the mortgage 
is not sufficiently comprehensive to include property so situated, 

A decree will be made in accordance with the views above ex- 
pressed. 
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(District Court, W. D. Missotiri, St. Joseph Division. Aprll 16, 1904.) 

1. Bankeuptct— Who may be Made Bankrupts— Pebson Chieflt Engaged 
IN Faeming. 

Under the" rule that a person's chief business Is that wblch is of the 
most concern to him and on whieh he chiefly dépends for a livelihood 
or the making of money, a man whose products from the land cultivated 
by him amount to not more than from $1,500 to $1,800 per year, whlle 
during the same time he expends in the purchase of live stock and feed for 

Tf 1. What persons are subject to bankruptcy laws, see note to Mattoon Nat 
Bank v. First Nat. Bank, 42 C. C. A. 4. 
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the Bame something near $15,000 per year, and who has become Indebted, 
malnly through his Uve stock transactions, to the amount of more than 
$50,000, la not "chiefly engaged in farining," vvitbin the meaning of the 
bankrupt<y act, and is not exempt from proceedings in involuntary bank- 
ruptcy. 

In Bankruptcy. Hearing on involuntary pétition. 

Gabbart, Nichols & Pistole and Brown & Dolman, for petitioning 
creditors. 

Culver, Phillip & Spencer, for bankrupt. 

PHIJlvIPS, District Judge. This is a pétition in involuntary 
bankruptcy. There is no question made, if the défendant is subject 
to the opération of the bankrupt act (Act July 1, 1898, c. 541, § 1, 30 
,Stat. 544 [U. S. Comp. St. 1901, p. 3419]), that he had not committed 
acts of bankruptcy at the time of the filing of the pétition against 
him. The question of fact and law raised by his answer is as to 
whether he was chiefly engaged in farming or the tillage of the soil. 
By stipulation of the parties the case was referred to A. L. Vories 
to hear the testimony and report his findings thereon, with the évi- 
dence. As he was not directed to report his conclusions on the 
facts and the law, he has reported merely a summary of the facts 
found by him. The petitioning creditors made spécial requests for 
other and différent findings of fact, and took exceptions to the ac- 
tion of the spécial master, and the whole matter has been submitted 
to the court for considération. 

After hearing the case discussed by respective counsel and an ex- 
amination of the évidence, I could not escape the impression that the 
findings of fact by the spécial master are too meager, indefinite, and 
wanting in fullness, to warrant the court in determining the case 
alone upon his findings. Without re-referring the matter to the mas- 
ter with directions for a fuller analysis of the évidence and more 
spécifie findings, I hâve examined the essential évidence for myself, 
and the controlling facts will appear in the following discussion : 

It Ls not every person engagèd in farming or the tillage of the 
soil who is exempt from the opération of the bankrupt act, but it is 
a person "engaged chiefly in farming or the tillage of the soil." The 
courts are generally agreed that the term "farming" is not synony- 
mous with a tiller of the soil. To constitute one a farmer it is not 
essential that he in person should till the soil, or that his opérations 
should be limited to agricultural planting, sowing, and cultivation of 
the soil. Yet the context indicates that the terms "farming" and 
"tilling of the soil" are more or less closely allied. The word "farm- 
ing" was doubtless employed in the act as a generic term, in a com- 
prehensive sensé. The lawmakers, coming from the wide extent of 
the Republic, with its diversified agricultural adaptability, are to be 
presumed to hâve had in mind their knowledge of the methods in dif- 
férent locahties of conducting the business of farming. It is there- 
fore reasonable to conclude that the term was not limited merely to 
the production of grains and grasses and the like. The farmer may 
cultivate ail or a part of his lands. Fie may be gênerai or spécial. 
He may dévote his cultivation to the production of corn, or wheat, 
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oats, or rye, or grasses, whichever, in his judgment, may be the more 
useful and profitable. He may include also with thèse breeding, 
feeding, and rearing of live stock, embracing cattle, horses, mules, 
sheep, and hogs, for domestic use and for market. If he find 
it more profitable to feed his agricultural products or his grasses 
to live stock than to rely upon marketing the surplus, he may not be 
limited to the quantity of live stock for such purpose to what he may 
breed or rear on his farm. For this purpose he may rely entirely 
upon the purchase of such live stock from his neighbors or on the 
market, and utilize his farm products in feeding and fattening such 
"feeders" for market. Neither, in my opinion, should the act be so 
construed as to restrict the farmer entirely, under ail circumstances 
and conditions, to the corn and hay and grasses he may produce for 
rearing such feeders and prepafing them for market. In other words, 
where he relies largely upon his pasture lands for grazing his cattle, 
and his crops of corn may not be sufficient to carry them through the 
particular winter and the feeding season, he mày supplément thèse 
by purchasing from without sufficient corn, and the like, to meet the 
requirement. But certainly there should be apparent such relation 
between his method of farming and the buying and feeding of cattle, 
hogs, and the like, for market, as to reasonably indicate that his 
farming is not made principally subsidiary to the business of buying 
and selling cattle. So that, if his chief business is that of thus trad- 
ing in cattle, using his lands as a mère feeding station, relying upon 
the purchased feed from the market for preparing them for sale much 
more than on his agricultural products, he may cross the dividing 
Une between farming as his chief business and trading in cattle as 
his chief source of livelihood. No hard and fast rule can safely be 
laid down by the courts indifferently applicable to ail cases. Éach 
m^ust dépend more or less upon its own particular facts. 

The case of In re Thompson (D. C.) 102 Fed. 287, principally re- 
lied upon by the défendant, is in accord with the views entertained 
by this court of the limit of indulgence to be accorded to the farmer. 
It is observable that the learned judge made the case turn upon the 
fact that, taking into considération the quantity of land in cultivation 
and its product, and the quantity of stock raised and bought, there 
was not such disproportion between the defendant's farming and cat- 
tle trading opérations as to exclude him from the protection of the 
bankrupt act. 

In Re Mackey (D. C.) 110 Fed. 355, the court has furnished a most 
sensible and just rule for determining whether the person be engaged 
chiefly in farming or other business run in connection therewith. 
The court said : 

• "A person engaged chiefly In farming is one wliose chief occupation or busi- 
ness is farming. The chief occupation or business of one, so far as worldly 
pursuits are concerned, is that which is of principal concern to him, of some 
permanency in its nature, and on which he chiefly relies for his livelihood, or 
as the means of acquirlng wealth, great or small. That one may principally 
dévote his physlcal exertions or his tlme to a given pursuit, while one of the 
factors entltled to considération, is not in ail cases determinative of the ques- 
tion whether that pursuit is his chief occupation or business. * * * If 
such dealiug is of principal concern to him, and chiefly relied on by him for Ms 
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Bubsistence and flnanclal advancement, and If he treats It as of paramount 
Importance to his welfare, he would not be wlthin the category of persons 
chiefly engagea In farming, even were hIs farm to yield him some profit. 
* * ♦ It Is évident that it Is Impracticable, I£ not impossible, to deflne witb 
précision the facts which will in ail cases détermine whether one Is engagea 
chiefly in farming, and that each case must be decided on its own circumstan- 
ces. It may, however, legitimately be stated, generally, that, If it appears 
in a given case that one's occupation or business which is of principal con- 
cern to him, not ephemeral, but of some degree of permanency, and on which 
he mainly relies for his livellhood and flnanclal welfare, be other than farming, 
he Is not 'a person engaged chiefly in farming.' No one should be held exempt 
from the provisions of the bankrupt act on this ground unless it satisfactorlly 
appears that he comes wlthin the exception." 

The same test is applied by the court in Wulbern et al. v. Drake, 
120 Fed. 495, 56 C. C. A. 645, as follows : 

"It does not matter if the person may hâve other business or other interests, 
if his principal occupation is that of an agriculturalist — if that is the business 
to which he dévotes more largely his time and attention — which he relies upon 
as a source of income .for the support of himself and family, or for the ac- 
cumulation of wealth." 

In the case at bar it is true that the défendant grew to manhood 
on his father's farm. After he attained his majority and began to 
work for himself, his father had a store on the homestead, and was 
postmaster there, and at one time ran a mill. He gave his principal 
attention to his store and the post office. The farm and homestead, 
consisting of about 385 acres, were run by the défendant and his 
brother, accounting to the father for one-half of the crops. The de- 
fendant from the outset manifested a passion for deahng in cattle, 
buying and selling, so much so that it was conceded in argument 
that up to 1893 he dealt in the buying and shipping of cattle to such 
an extent that he became largely indebted for moneys borrowed to 
exploit this business. Up to 1900 he and his brother continued to 
Dccupy the farm as tenants under the father; so that during that 
period his farming opérations, as such, consisted in the use of 192^ 
acres of land of his father, on which he paid one-half of the crop as 
rental. On pages 383-4 of the évidence the défendant, in efïect, 
States that on his father's farm of 385 acres, occupied by him and his 
brother, he had about 50 acres of corn land, which he cultivated every 
year, and from 60 to 70 acres of pasture, which he used for keeping 
his mules, milch cows, and horses; and that sometimes he and his 
brother jointly eut 25 or 30 acre^ of grass, which was used between 
them. It does not appear that he turned over any part of this to 
his father. There is no statement by him that they eut any hay dur- 
ing the two years of 1901 and 1902. He aiso had what is known in 
the évidence as the Seals place, 142 acres, which he owned. On this 
he raised 35 acres of corn every year, and leased for one-half the 
crop, to varions parties, 20 acres or more, because it was "stumpy, 
and hard to cultivate, and it was too expensive to keep things re- 
paired." IJe also had 10 acres of oats on this pièce. On that part 
of his farm not cultivated-^about 67 acres — he kept hogs and cattle, 
which he fed. He kept no stock cattle on it. During the year 1901 
ne did not rent any pasture, and used no land except his father's farm 
<ind the Seals place. The corn crop averaged, in the year 1901, from 
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30 to 35 bushels per acre. Giving him the full benefit of the 35 
bushels, the resuit was as foUows : 

One-half corn crop on his father's place 875 bushels 

S5 acres on Seals place 1,225 bushels 

One-half of 20 acres leased 350 bushels 

Total 2,450 bushels 

The price of corn was stated to be 60 cents per bushel, which would 
make $1,470. Add the approximate value of 10 acres of oats, $135, 
would make a total value of crop of $1,595. If to this is added the 
rental value of the 60 acres of pasture used on his father's farm at 
$3 per acre, $180, the approximate resuit of the farm product for 
1901 is $1,770. In 1902-1903 he cultivated the same land as in 1901, 
but the corn was better, averaged 40 to 45 bushels per acre, which 
would make his crop amount to 3,150 bushels; and as the corn that 
year was 33 cents per bushel, it made the value of his corn crop $1,- 
039.50. He rented 50 or 60 acres of pasture from one Osborn. 
Conceding 60 acres, at $3 per acre, this would amount to $180. He 
raised 15 acres of rye, instead of 10 acres of oats, as the year before, 
which was about the same value of the oats — making the total resuit 
of his farming and pasturage that year at not exceeding $1,600. He 
bought some more land in the early part of 1903, which made the 
amount of land he owned and the leased land, in 1903, something 
over 600 acres. The resuit of his business opérations was that in 
August, 1903, when the pétition in bankruptcy was filed against him, 
he was indebted to the extent of over $53,000. It is conceded that 
over $39,000 of this indebtedness is referable to his dealings in live 
stock and the purchase of corn for their feeding, The land owned 
by him, 395 acres, was valued at about $65 an acre, which would 
leave $5,000 or $6,000 representing his land after taking out the pur- 
chase money. The account of his purchases of corn during the feed- 
ing season between the fall of 1901 and the incoming crop of 1902, 
as shown by his checks on the Bank of Dearborn, is as foUows : 

Councllman & Co., Nov. and Dec, 1901 $1,210 19 

Freight on same 208 00 

Sales, Grable & Boydston, Nov. & Dec, 1901 497 35 

Frank Bruce, April 28, 1902 73 00 

Shipped in 5 cars, fall 1901, 3,700 bu., at 60c 2,220 00 

Total $4,208 54 

Bought from T. P. Gordon between March 29 and Aug. 2, 1902 4,282 61 

Freight on same 415 69 

Making a grand total of $8,906 84 

— From which it would appear that, while the defendant's total crop 
and pasturage for 1901 amounted to about $1,770, an examination of 
his checks at one bank shows that he spent $8,906 that season for 
corn, while his mortgages indicate that he must hâve expended about 
$6,700 for stock to feed. 

There is some difficulty in arriving at the exact history of the pur- 
chase of ail cattle covered by his various mortgages, as is illustrated 
by the mortgage of October 31, 1901, which he kept from the record 
so long. It covered 100 head of steers one year old, mostly Hère- 
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ford and Black. It is not disclosed when he bought thîs blooded 
stock, nor where. From his examination the following facts do af- 
firmatively appear: Tliat in 1900 he purchased 10 mule coïts, whicli 
were at once sold, pricç not stated. Also between 50 and 60 calves, 
which were taken onto the farm. During that year he shipped one 
car load of cattle and hogs, mixed, three cars of hogs, three cars of 
cattle, and two other car loads oî stock, not specially designated by 
the évidence. In 1901 he bought 10 mule coïts at $57 par head, 
which he kept from a year and a half to two years, and sold for from 
$125 to $175 per head ; 55 or 57 calves, at $14 per head, which went 
on the farm. He shipped during that year one car load of cattle and 
hogs, mixed, and one car load of cattle, hogs, and sheep, mixed. In 
1902 he purchased 7 mules, 1 of which was returned, and traded for 
2 others; 140 calves, at $21.25 per head, out of which he at once sold 
40 heifer calves; and shipped two car loads of cattle and one car 
load of sheep, hogs, and cattle. He also purchased 80 head of 
shoats, some of his hogs having died that year of choiera. In the 
spring of 1903 he purchased six aged mules, two of which he sold 
shortly thereafter. The others were worked on the farm. He also 
purchased a cow and calf for family use, and four fat cows to fill out 
a car load of cattle; and he also shipped one car of fat hogs. The 
évidence shows that under prdinary husbandry the annual expense of 
conducting the defendant's farming opérations would not exceed 
$1,200. The évidence shows, from his accounts with the banks, that 
during his opérations he did business with the banks aggregating 
$94,623.19, made up as follows : First National, St. Joseph, $43,- 
195.66; Bank ofDearborn, $44,426.53; Tootle-Lemon Bank, $8,000. 
This extraordinary amount of business donc by such a farmer with 
the banks excites spécial wonder as to how such extensive fînancial 
opérations can consist with the idea that the défendant was chiefly 
engaged in farming on such a quantity of land. They can be traced 
in this évidence to no other source than his specialty in dealing in 
live stock. 

The défendant claims in exténuation of his large indebtedness at 
the banks that the bulk of it was created prior to 1893, and that he 
bas been carrying much of it since, paying interest thereon. He seems 
to hâve kept books prior to that time, but none since. He furnishes 
in his évidence no data from which the approximate amount of 
his indebtedness can be ascertained in 1893 ; but the évidence doe.s 
show his chatte! mortgages given to the banks for borrowed 
rnoney, which were secured on live stock, as follows: March 4, 
1901, First National Bank of Buchanan County, $4,000, covering 
the following personal property : 70 head of steers one year old ; 
100 head of hogs, average weight 200 pounds ; 10 yearling mules ; 
6 head of aged work mules ; 75 head of yews and 40 lambs — ail of 
which he agreed to keep "on full feed of corn, hay, fodder, and grass." 
On November 1, 1901, note, First National Bank, for $2,700, secured 
by mortgage on live stock purchased. October 31, 1902, chattel 
mortgage on cattle to secure $2,860. July 26, 1903, another mort- 
gage to secure $4,000. The deed of trust in évidence given by him 
August 29, 1903, conveying ail his property in trust for the benefit 
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of designated creditors, covers 167.66 acres of land, with crops grow- 
ing thereon ; 143 acres of land, with crops growing thereon, situated 
in Buchanan and Platte counties, Mo., subject to deed of trust for 
the sum of $1,840, a deed of trust for $3,000 and a deed of trust for 
$8,400 — making in the aggregate the sum of $13,240; also an un- 
divided one-half interest in 40 acres of growing corn on William 
Matney's farm, on which the défendant then lived; also 81 head of 
yearling steers and 53 head of two year old steers, 81 head sub- 
ject to a mortgage theretofore given to the First National Bank of 
Buchanan county, October 31, 1902, to secure a debt of $2,800, and 
53 head of steers subject to a mortgage to the same bank to secure 
the sum of $4,000, dated July 23, 1903. The other personal property 
described in this deed consisted of a pair of four year old bay mules, 
a pair of brown mules four years old, 2 other mules, one gray mare, 
15 sows — ail of which are subject to a mortgage to the Tootle-Lemon 
National Bank to secure $7,800 ; also about 1,000 bushels of corn, 
2 old cultivators, 2 breaking plows, 1 farm wagon, 1 single seated 
buggy, 2 sets of old double harness, 1 harrow. After allowing to 
him his claimed exemptions, the trustée realized on sale of the per- 
sonal property not covered by mortgages the sum of $105. 

The State of the proofs is such, relying as it does largely upon 
facts obtained from the defendant's testimony, when he kept no books 
since 1893, as to render it impossible to ascertain from the évidence 
exactly the times of his purchases and the number and cost of live 
stock actually purchased by him on the market. The following 
summary is gathered from his own statement: During the period 
preceding 1900 of, say five years, he purchased 6 car loads of cattlc 
for immédiate shipment, the car loads averaging from 16 to 18 head 
of cattle. He also during that time purchased, fed, and sold sheep 
to the extent of a car load a year. In 1900 he purchased 10 mules, 
coïts, which were at once sold ; price not stated. He also purchased 
between 50 and 60 calves, taken onto the farm. He shipped one car 
load of cattle and hogs, three cars of hogs, three cars of cattle, two 
other car loads of stock, not specially designated by the évidence. 
In 1901 he bought 10 mule coïts, $57 each, which he kept from a year 
and a half to two years, and sold for from $125 to $175 per head. 
He bought 55 or 57 calves at $14 per head, which went onto the 
farm. He shipped one car load of cattle and hogs, and one car 
load of cattle, hogs, and sheep. In 1902 he bought 140 calves at an 
average price of $21.25, out of which he at once sold 40 heifer calves ; 
and shipped two car loads of cattle and a car load of sheep, hogs, and 
cattle. He also purchased 80 shoats (some of his hogs died of 
choiera) ; 3 mules of Guyton & Harrington, 3 from Jack Hahn, 1 
from Milt Gustin (one of which he traded to one Black for a pair, 
paying $155 to boot), and 2 mules bought in Kansas City, for the 
freight on which he drew his check on the Bank of Dearborn, and 
which cost $400. The probable estimate of the cost of the 10 mules 
would be in the neighborhood of $1,500. He also had about 100 
head of Hereford and Black yearling steers, mortgaged October 31, 
, 1902. Thèse were probably calves in 1901, but he testifîes that he 
only bought 55 or 57 calves that year, leaving it inf érable that he 
132 F.— 6 
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must have purchased somewhere about 40 or 43 not accounted for 
as yearlings in 1903 ; a-nd it is inferable that they were paid for with 
the proceeds of the mortgage of $2,860 which covered them. 

It does seem to me, in view of the conspicuous, controUing facts in 
this record, that the defendant's case is brought within the rule given 
by the court, supra, that where "one's occupation or business which 
is of principal concern to him, not ephemeral, but of some degree of 
permanency, and on which he mainly rehes for his livelihood and 
financial welfare, be other than farming, he is not 'a person engaged 
chiefly in farming.' " Beyond question the defendant's énergies of 
body and mind and his time were principally devoted to the matter 
of buying and marketing live stock as the chief source of his liveli- 
hood, and to which he chiefly looked for financial success. When he 
rented lands, it was solely to get more pasture for the stock he was 
buying and preparing for market. His crops cultivated bore com- 
paratively little relation, in proportion, to the amount he bought for 
his feeders. The great bulk of his indebtedness was for moneys bor- 
rowed for his cattle spéculation. That was his permanent, spécifie 
business. His farming was merely auxiHary — the incident, and not 
the principal thing. Banks and others loaning him money gave him 
crédit on his cattle, and took mortgages thereon. His preferred cred- 
itors, whose chattel mortgages are involved in this controversy, were 
secured on the live stock he purchased. To hold such a debtor, with 
his lands ail covered by mortgages, owing $40,000 growing out of 
buying and feeding live stock, is chiefly engaged in farming, it does 
seem to me would be to yield to a sentiment, rather than the spirit 
of the bankrupt act, which is designed to secure equality among 
creditors. Where such a debtor seeks protection under the exemp- 
tion of the statute, he should présent tangible, reliable évidence to 
bring himself within the exception. This the défendant failed to do 
to the satisfaction of the court. 

It results that the pétition to have the défendant adjudged a bank- 
rupt should be sustained. 
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1. Fedeeal Court— Jubisdiction— Action on Contbactoes' Bond. 

Under Act Aug. 13, 1894, c. 280, S 1, 28 Stat. 278 [U. S. Comp. St. 1901, 
p. 2523], rèquiring contractors for govemment work to give bonds condi- 
tioned, flrst, for the performance of the contract, and, second, for the 
prompt payment of ail persons supplying labor or materials in the prose- 
cution of the work, and authorizing such persons in case of nonpayment 
"to bring suit in the naœe of the United States for his or their use and 
beneflt against said contractor and suretles," such a suit is one in which 
the United States is plaintiff within the meaning of section 1 of the 
judiciary act of August 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St 
1901, p. 508], and of which a fédéral court has jurisdiction regardless of 
the citizenshlp of the parties or the amount In controversy. 
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At Law. On motions to dismiss for want of jurisdiction. 

Edward D. Bassett, for Burrows & Kenyon. 
Darius Baker, for Swinburne, Peckham & Co. 
Wm. B. Greenough, for Fidelity & Deposit Co. of Maryland. 
Edwards & Angell and James E. Smith, for United States ' Fidelity 
& Guaranty Co. 

BROWN, District Judge. Thèse actions of debt are brought in the 
name of the United States on bonds given by Churchyard, a con- 
tractor. In each case the bénéficiai or use plaintiff is a person who 
furnished labor or materials of less than $3,000 in value for public 
Works of the United States. The plaintifïs rely upon the act of 
Congress of August 13, 1894, c. 280, § 1, 38 Stat. 278 [U. S. Comp. 
St. 1901, p. 2523], entitled "An act for the protection of persons fur- 
nishing materials and labor for the construction of public works." 
Churchyard's bond to the United States conformed to that act. A 
breach of the condition "to promptly make payments to ail persons 
supplying him with labor and material in the prosecution of the 
work" is assigned. 

Unless this is a controversy "in which the United States are plain- 
tifïs," or unless the said act confers jurisdiction where the amount 
is less than $3,000, the motions to dismiss must be granted, for ail 
other statutory provisions are coupled with the requirement of a 
jurisdictional amount larger than is involved in any one of thèse cases. 

The défendants rely chiefly upon the décisions in United States v. 
Henderlong (C. C.) 102 Fed. 2, and United States v. Sheridan (C. C.) 
119 Fed. 336. In the first case it was held that : 

"The United States are neither the légal nor équitable plalntiffs In the 
présent action. They are seeking no remedy for any Injury to, or for the wlth- 
holding of, any of thelr rlghts ; nor hâve they any équitable rlght to or Interest 
in the thlng sued for. They hâve neither the légal rlght of action nor any 
équitable interest in the matter In controversy. The United States are simply 
a formai or modal party ; a mère name, used for convenience only." 

It was also stated : 

"No reason is percelved why the courts of the United States should take 
eognizance of the suits of laborers and materlalmen, unless the citizenship 
of the parties and the amount involved in the controversy are such as would 
give jurisdiction as in the case of other sultors. Thèse views find support in 
the décisions of the Suprême Court in Browne v. Strode, 5 Cranch, 303 [3 L. 
Ed. 108] : McNutt V. Bland, 2 How. 9 [11 L. Ed. 159] ; Walden v. Skimier, 101 
U. S. 577, 588, 589 [25 L. Ed. 963]." 

The action was dismissed for lack of jurisdiction. 

In United States v. Sheridan (C. C.) 119 Fed. 836, 239, it was said : 

"But can it be malntained that Congress, by permitting private Utigants, 
under certain circumstanees stated In the act, to use the name of the United 
States in thelr suits on the bond, intended thereby also to enlarge the juris- 
diction of the fédéral courts by provlding that the use of the name of the 
United States by such litigant should mean that such cases were to be in- 
cluded among those of which fédéral courts were given jurisdiction, upon the 
ground that the 'United Stated sued as plaintiff' within the meaning of the 
judiciary act, when in fact the United States did not, in any essential sensé, 
sue at ail, and had no kind of légal interest in the claim asserted by the 
real party, to wit, the materialmanî It seems to me not." 
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It was held that, in order to maintain jurisdiction in a case of this 
character, tlie amount claimed, exclusive of interest and costs, should 
exceed the sum of $3,000. 

There are many décisions of the Suprême Court to the eflfect that 
in determining whether a case is truly a controversy between citizens 
of différent states the substantial, rather than the formai, parties 
should be regarded. In Stewart v. Baltimore & Ohio Ry. Co., 168 
U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537, it was said : 

"For the purposes of jurisdiction In the fédéral courts, regard is had to the 
real, rather than to the nominal, party." 

Uiîited States v. Beebe, 127 U. S. 338, 8 Sup. Ct. 1083, 32 L. Ed. 
131, is also an illustration of this principle. In that case it was held 
that the Attorney General has authority to file a bill in equity in the 
name of the United States to set aside a patent of pubHc land alleged 
to hâve been obtained by fraud or mistake,- where the government 
has a direct interest in the tract patented, or is under an obligation 
respecting the relief invoked by the bill. But the court also said 
(page 346, 127 U. S., page 1088, 8 Sup. Ct., 32 L. Ed. 121) : 

"An inspection of the record shows that the government, though in name 
the complalnant, is not the real contestlng party to the title or property In the 
land in controversy. It has no Interest in the suit, and has nothing to gain 
from the relief prayed for, and nothing to lose if relief Is denled." 

For this reason, though jurisdiction was retained, it was held that 
the complainants could not invoke the rule that the United States 
are not bourid by statutes of limitations, nor barred by lâches. In 
United States v. Bell Téléphone Co., 167 U. S. 224, 17 Sup. Ct. 809, 
42 L. Ed. 144, it was said (pages 264, 265, 167 U. S., page 820, 17 
Sup. Ct., 42 L. Ed. 144) : 

"Suits m^y be maintained by the government In Its own courts to set aside 
one of its patents not only when it has a proprietary and pecuniary interest 
In the resuit, but also when it Is necessary In order to enable it to discharge 
Its obligations to the public, and sometimes when the purpose and efïect are 
simply to enforce the rights of an individual. * * * Now, In the case at 
bar the United States has no proprietary or pecuniary interest. The resuit, If 
favorable to It, would put no money In its treasury or property In Its posses- 
sion. It has a standing in court elther In the discharge of its obligation to 
protect the public against a monopoly It has wrongf uUy created, or simply be- 
cause it owes a duty to other patentées to secure to them the full enjoyment 
of the rIghts which it has conferred by its patents to them. Perhaps both 
of thèse objects were in vlew. In so far as the latter was and Is the purpose 
of this suit, it briugs It wlthin the rule laid down in United States v. Beebe, 
supra." 

From thèse and other décisions it is apparent that the question 
whether the United States is a party is not dépendent merely upon 
pecuniary interest. See, also. In re Debs, 158 U. S. 584, 586, 15 Sup. 
Ct. 900, 39 L. Ed. 1092. What is the nature of the interest of the 
United States in the actions provided for by the act? In United 
States V. Sheridan (C. C.) 119 Fed. 236, 239, it was said: 

"It Is true that the act of August 13, 1894, c. 280, § 1, 28 Stat. 278 [U. S. 
Comp. St. 1901, p. 2523], was enacted for bénéficiai purposes, and posslbly 
those benefits to a certain extent may extend to the United States in maklng 
more certain and prompt the obtalnlng of materials and labor by contractors 
upon public works who hâve given the bond wlth surety upon whlch outside 



UNITED STATES V. CHUECHTAED, 85 

parties can rely ; but It Is apparent that those beneflts to the United States 
are qulte Incldental, If not spéculative. The real purpose of the législation 
was obvlously to provide a guaranty of payment to laborers and materialmen 
through the médium of the bond required, inasmuch as they could not, without 
permission of the government, acquire any lien upon works of public improve- 
ment." 

The probable object of the act of Congress was to provide an 
équivalent or substitute for the familiar législation for the protection 
of laborers and materialmen. See Standard Oil Co. v. Trust Co., 
21 App Cas. D. C. 369, 375. The gênerai nature of this kind of 
législation is set forth in the able opinion of Judge Lurton in Jones 
V. Great Southern Fireproof Hôtel Co., 86 Fed. 370, 383, 30 C. C. A. 
108, cited with approval in Great Southern Fireproof Hôtel Co. v. 
Jones, 198 U. S. 533, 549, 550, 24 Sup. Ct. 576, 48 L. Ed. 778. The 
justification for législation by Congress upon this subject must be 
that, as a builder of public works, it is entitled to provide that those 
persons who incorporate their labor and materials into public works 
shall receive protection. It hardly can be doubted that Congress 
might hâve provided for a contract between the government and the 
contractor for public works which would give to the government 
the right to withhold the contract price until the satisfaction of claims 
for labor and material, or permit the United States to pay directly 
the laborers and materialmen in case of default by the contractor. 
Redlield v. Windom, 137 U. S. 636, 11 Sup. Ct. 197, 34 L. Ed. 811. 
Provisions of this gênerai character must be regarded as sanctioned 
"by the dictâtes of natural justice." Great Southern Fireproof Hôtel 
Co. v. Jones, 193 U. S. 532, 549, 24 Sup. Ct. 576, 48 L. Ed. 778. If 
it is compétent for Congress to provide for such protection by re- 
quiring from the contractor a contract with the United States, and 
by permitting the laborer or materialman to avail himself of this 
contract (as I assume, since the validity of the act is not questioned), 
is it not also compétent for Congress to permit the laborer or ma- 
terialman to avail himself of the status of the United States as a suitor 
in the United States courts, and to maintain suit irrespective of the 
amount involved, and is it not reasonable to suppose that this was 
the intent ? 

I cannot agrée with the statement in United States v. Henderlong, 
supra, that the United States is not the légal plaintiflf in this action. 
The contract is, in the strictest sensé, a contract between the United 
States and the contractor for public works. The défendant bas 
bound himself to the United States to the amount of the pénal sum 
of the bond. The penalty is defeasible upon two conditions : First, 
that the contractor shall do his work; second, that he shall pay his 
laborers and materialmen. Thèse are actions of debt, upon which 
ordinarily judgment is rendered for the pénal sum, to be discharged 
upon payment of the amount of damages. Farni v. Tesson, 1 Black, 
309, 17 L. Ed. 67 ; 3 Am. & Eng. Enc. PI. & Pr. 670. That laborers 
and materialmen are authorized to institute an action does not alter 
the légal status of the contract, or change the légal parties to the 
contract. A failure to pay laborers and materialmen is a breach of 
an obhgation to the United States assumed by the contractor under 
the requirement of an act of Congress. It was the apparent intent 
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of Congress to work out the protection of materialmen and laborers 
through a contract between the United States and the contracter. 
In determining the intent of Congress, we should look rather to the 
act itsélf than to the particular pecuniary interest of the United States 
in the spécial case before us. It is apparent that the actions pro- 
vided for by the act embrace both those that may pecuniarily affect 
the United States and those that may not. As ordinarily interpreted, 
the act requires the usual pénal bond with a single penalty and two 
distinct conditions : First, to do the work ; second, to pay laborers 
and materialmen. 

In American Surety Co. v. Lawrenceville Cernent Co. (C. G.) 96 
Fed. 25, 26, Judge Putnam, says : 

"The United States, by the force of the statute whlch we hâve clted, volun- 
tarily make themselves trustée alike for their own interests and for the in- 
terests of the Indlviduals Intended to be protected; and, having thus volun- 
tarlly created and accepted a trust, they are barred by équitable principles 
from assertlng for themselves any advantage over other beneflclaries." 

A suit instituted by a materialman may thus directly afïect the 
security of the United States. Was it the intent of Congress to cre- 
ate new and unusual actions, and to permit a multitude of simulta- 
neous and independent suits to be instituted on bonds of this char- 
acter, and to preclude the contracter and sureties from pleading, in 
bar of a second suit, a former judgment for the pénal sum of the 
bond ? The practical inconvenience of so construing this statute as 
to allow a large number of independent suits has been well illustrated 
in this circuit. See American Surety Co. v. United States (C. C. A.) 
133 Fed. 287; American Surety Co. v. Lawrenceville Cément Co. 
(C, C.) 96 Fed. 25; Id., 110 Fed. 717, 913. On suits against a 
surety company judgments were had greatly in excess of the amount 
of its liability on a bond. 

The bond should not be regarded as containing an agreement 
between the obligors and third parties, but as a contract between 
the United States and the contracter, in which the United States has 
a double interest: First, a direct pecuniary interest; and, second, 
an interest, as a constructor of public works, to protect those persons 
who incorporate their labor or materials into the works. Although 
a private person has the right to institute a suit, yet the bond is one 
for the protection of the United States and other persons as well, 
and a judgment upon the bond should accrue to the benefit of ail in 
interest. Because a privilège to institute suit upon the contract is 
given to beneficiaries, it does not follow that the liability to suit of 
the obligors and sureties is thereby enlarged. The United States 
is the légal plaintifï, the basis of the action is a contract between 
the United States and a contracter, and the statute in express terms 
authorizes the suit to be brought in the name of the United States. 

It is aise urged by plaintiffs' counsel that the provisions allewing 
suits te be brought on certified copies of the contract and bond and 
for security for costs, etc., are applicable only to courts subject to 
congressional législation, and therefore that it is apparent that the 
intent was to give ail the privilèges of a suit in the name of the United 
States, except as expressly limited. The présent cases are within 
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the letter of the statute which gives jurisdiction to the Unîted States 
courts, irrespective of the amount involved, when the United States 
is plaintiff. Is there any sufficient reason for denying jurisdiction? 
Persons having the légal right may sue at law in the fédéral courts 
without regard to the citizenship of those having the équitable inter- 
est. Carter on Jurisdiction of Fédéral Courts, p, 139. The légal 
right is in the United States. It is true that the courts wiU "look to 
things, not names ; to the actors in controversies and suits, not to 
the mère forms or inactive instruments used in conducting them in 
virtue of some positive law"; but it does not invariably follow that 
the rule shall be so applîed as to break down the distinction between 
légal and équitable rights, or the distinction between légal and béné- 
ficiai or use plaintifïs. Established forms of contract, forms of ac- 
tion, and modes of procédure are often matters of substance. When 
Congress, to work out a spécifie purpose, requires a contract with 
the United States, and authorizes a suit on that contract, we are not 
at liberty to say that this mode of eiïecting the object is ail unreal, 
nominal, and unsubstantial. Even if the form established for working 
out the purpose were somewhat fîctional in character, we should 
hesitate to destroy the statutory machinery if we would thereby 
practically frustrate the purpose of the act or impair its value. 

If suits of this character are to be limited to those involving more 
than $3,000, this practically will eut ofif from the courts of the United 
States laborers and small materialmen. If they resort to a state 
court, they may meet the objection that their suit is brought upon 
a copy of the bond, and not upon the original, and that the modes 
of procédure of state courts are not subject to congressional légis- 
lation. Should a laborer bring suit in a state court and secure judg- 
ment, the United States, upon subsequently suing in a United States 
court upon this bond for a breach of the obligation to construct the 
Works, may be met by a plea of former judgment of a state court, 
and thereby possibly be precluded from a second action, and be 
compelled to resort to intervention in the state court. The existence 
of a single penalty with two distinct conditions afïecting différent 
interests makes the case an unusual one. The décisions in United 
States V. Henderlong (C. C.) 102 Fed. 2, and United States v. Sher- 
idan (C. C.) 119 Fed. 236, I regard with great respect. They pro- 
ceed, however, upon the ground that the United States is a purely 
formai or modal party in cases where there is a breach of the obliga- 
tion to pay laborers and materialmen. In neither case was it con- 
sidered that the actions provided for might afifect the pecuniary 
interest of the United States and its security under the bond, as was 
the case in actions brought in this circuit. In United States v. Sher- 
idan the matter of benefits to the United States was considered, and 
it was thought that thèse were quite incidental, if not spéculative. 
Possibly it was a purpose of the act to benefit the United States by 
making more certain and prompt the obtaining of labor and materials 
by contractors. It was possibly the view of Congress that the gov- 
ernment, as a builder of public works, is under such an obligation 
to those who incorporate their labor and material therein that the 
United Sjtates may insure their payment by exacting a contract fof 
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their benefit; and that in a suit upon such a contract the United 
States has the interest of an insurer of persons, in whose protection 
it has an interest analogous, perhaps, to that which it has in a suit 
to cancel a patent for lands or for an invention, net because of any 
benefit to itself, but because of an obligation to the public or indi- 
viduals. If Congress had sufficient grounds for enacting législation 
of this class, has not the United States, as a légal party to the suit, 
an interest in the suit similar to that of Congress in passing the 
act authorizing it? There is some inconsistency in saying that the 
United States has such an obligation to laborers that Congress may 
require a contract for their benefit, but no such obHgation as to give 
the United States an interest in the suit brought to enforce the 
contract. 

The act has proved difEcult to interpret and to apply. Its intended 
benefîts hâve been impaired by expensive htigation over its inter- 
prétation. Congress has put the plaintifï in the shoes of the United 
States as a suitor, without expressly taking away the right to sue in 
a court of the United States. Adler v. Newcomb, 2 Dill. 45, Fed 
Cas. No. 83. Shall we take this right away by implication? The 
bar, in many actions in this circuit, hâve interpreted this act as con- 
ferring jurisdiction upon the United States courts. It seems by no 
nieans certain that it was not the intent of Congress to subrogate 
the materialman and laborer to ail the rights of the United States 
as a suitor on its own contract. The danger that statutes conferring 
jurisdiction on United States courts rnay be abused through the 
use of nominal parties is to be guarded against. When Congress, 
however, with power to confer jurisdiction, expressly déclares that 
the United States shall take a contract upon which persons may 
sue in the name of the United States, is there any practical danger 
in saying that Congress meant exactly what it said, and meant it 
with no f urther qualification than that expressly stated ? 

I hâve before me, as the légal plaintiff, the United States ; a légal 
cause of action — a contract between the United States and the con- 
tractor. It is the ordinary rule that the existence of a bénéficiai or 
use plaintifï does not afïect the légal status of the case. To one 
bred in common-law practice, this is sufficient, in the absence of 
strong reasons to the contrary. In the case of Boston Elevated Ry. 
Co. V. Grâce & Hyde, 112 Fed. 279, 50 C. C. A. 239, the Circuit 
Court of Appeals for this Circuit had occasion to consider actions 
for use and benefit, and the divisibility of such causes of action ; and 
that case well illustrâtes the difficulties of a departure from a common 
law status. While in sorae cases to look through the nominal par- 
ties to the real parties in interest is easy, in other cases, where, in 
a single légal contract, there is a diversity of bénéficiai interests, a 
splitting up of the case is impracticable. Such a division seems im- 
practicable in a case where a suit is for the pénal sum of a bond in 
which varions persons hâve an interest. The fact that in the ordinary 
bond the United States has a real and substantial interest seems a 
fair reason for adopting the view that it was the intention of Con- 
gress that in ail suits for use the plaintifï should hâve the gênerai 
rights of the United States to sue in fédéral courts. 
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The plaintiffs' counsel contend that jurisdiction can be supported 
t>n two distinct grounds : First, because the United States bas in 
fact such an interest in thèse suits as answers the authorities and 
gives a reasonable basis for fédéral jurisdiction; second, because, in 
addition to the provisions which authorize the suit to be brought in 
the name of the United States, are provisions regulating the pro- 
cédure in the suits, which seem to be applicable only to fédéral courts, 
thus showing an intent that the fédéral courts were to hâve juris- 
diction. I am of the opinion that we, at least, can say that the cases 
are within the letter of the statute conferring jurisdiction on the 
United States courts, and that it is not so clear that they are con- 
trary to the spirit of that statute as to justify a dismissal. The 
statute was before the Circuit Court of Appeals for the Eighth Cir- 
cuit in United States v. National Surety Co., 92 Fed. 549, 34 C. C. A, 
526. The amount involved was less than $2,000, and yet the court 
took jurisdiction of the action, though, so far as the report of the 
case shows, the question of jurisdiction was not expressly raised. 

The argument that it could not hâve been the intention of Con- 
gress to enlarge the jurisdiction of the United States courts by allow- 
ing claims for less than $3,000 to be prosecuted seems by no means 
conclusive. The pubHc works of the United States are not so nu- 
merous that the courts of the United States will be overwhelmed by 
petty suits. The jurisdiction of the United States courts in admi- 
ralty over the small claims of seamen has been bénéficiai, and has 
served rather to prevent the contesting of small claims than to over- 
crowd the courts with petty suits. The existence of speedy remé- 
dies, free îrom technical obstacles, encourages the prompt payment 
of debts. To hold that laborers and materialmen employed on public 
Works of the United States can secure their pay through a suit in 
a United States court on a bond given to the United States will tend 
to promote the object of the act, and to simplify the procédure to 
enforce it. 

The motions to dismiss for lack of jurisdiction are denied. 



TRUSTEES OF DARTMOUTH COLLEGE v. INTERNATIONAL PAPER CO. 
(Circuit Court, D. New Hampshlre. Deeember 28, 1903.) 

1. Refeeence — Report or Master— Return dp Evidence. 

Unless requested by the parties or directed by the court, It Is not usual 
for a master or commissioner to whom a question of damages In an action 
at law has been referred after default to return the évidence wlth his re- 
port, and whether or not It will be required on a subséquent motion there- 
for Is wlthln the court's discrétion. 

2. Samb— Revision of Findings. 

While the findings of a master to whom the court has referred a case 
at law after default for the assessment of damages are not binding on the 
court, It will not try the case anevv, but will revise such findings only where 
errors or omissions plainly appear, and will especially regard the master'a 
findings where the facts are complicated and the findings dépend to some 
«xtent on the credlbillty of witnesses who hâve appeared before the master. 
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At Law. 

Streeter & Hollis, for plaîntiff. 

Drew, Jordan & Buckley, O. D. Baker, and D. W. Snow, for de- 
fendant. 

LOWELL, District Judge. This is an action of trover. The 
défendant was defaulted, and thereafter the plaintiff rnoved the 
court that damages be assessed by a jury. The défendant moved 
that they be assessed by the court, either acting itself or through 
a master or commissioner. Under the plaintifE's protest and ex- 
ception the court passed the following order : 

"Upon the record and the papers on flle, and upon hearlng the explanatlons 
of counsel of record, I flnd that under the ciroumstances of thîa case the quan- 
tlty of tlmber or property Involved In the alleged conversion cannot be con- 
venlently or intelligently aseertalned In the ordinary course of a jury trial. 
I thlnk, therefore, as a prellmlnary step In the direction of a solution of tlie 
difflculties, that the character of the cutting, size of the trees eut, and the quan- 
tity In feet may and shoùld be aseertalned by the court, or by a master or 
commissioner. When this Is done, If there Is a controversy as to the value at 
différent times and places, and as to the question of vrillfulness of conversion, 
the court will consider whether the situation Is such as to présent questions 
which require Issues of fact to be framed for the jury. The commissioner or 
the master will, if either party wishes it, make flndings upon the questions 
intended to be left open for further considération, to the end that they may 
be treated as concluslve, or as évidence to the jury, or of no conséquence, as 
Sound discrétion or the law may require. I do not think the plaintiff Is 
entitled to a jury trial upon the gênerai situation now presented, and the mo- 
tion is, at présent, denied upon the ground and for the purposes above stated. 
For the above purposes the case Is referred to a master or masters, or a com- 
missioner or commissioners, to be hereafter appointed. PlaintIfC protests and 
excepts, and'has six days In which to flle exceptions." 

By consent of both parties, the Honorable Edgar Aldrich was 
appointed master. At the hearing before him the défendant moved 
as follows, the plaintiff objecting: 

"And now comes the défendant, and respectfully asks: (1) That the mas- 
ter pass upon and Include in his report ail questions relating to assessment of 
damages ; (2) ail questions of values at such tImes and places as may become 
neeessary to the assessment of damages under the claim of either party ; (3) 
ail questions relating to willfulness of the conversion, whether the conversion 
was made in good f alth or bad faith, and whether, under the facts of this case, 
the plaintiff Is entitled to recover more than just compensation." 

Thereafter the master filed his report, stating the facts in such 
form that, upon the détermination of certain questions of law by 
the court, judgment could be entered without further inquiry. The 
défendant has filed more than a hundred objections and exceptions 
to the report, alleging that the master failed to find facts which 
he should hâve found, and that he found facts which he should not 
have.found. The plaintiff has moved to strike thèse exceptions 
from the record. 

The défendant has excepted to the master's failure to file the évi- 
dence with the report. There was no error in the failure. The 
master was not asked to send up the évidence. Without request of 
parties or order of court, it is not usual, in a case like this, even if it 
be permissible, to append the évidence. It appears (see plaintiff's 
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brief, page 30) that the défendant has filed a motion that the master 
be directed to send up the testimony and dépositions. To grant 
this motion is within the court's discrétion. That discrétion will 
not ordinarily be exercised after the report has been filed. Hen- 
derson v. Poster, 182 Mass. 447, 65 N. E. 810 ; Parker v. Nickerson, 
137 Mass. 493. Considering, however, that ail the évidence is at 
hand, that for good and sufficient reason the report was filed with- 
out being submitted to counsel, and that the case is one of great 
importance, the court is disposed to grant the defendant's motion 
in part. An order will issue directing the master to send up that 
évidence, and only that évidence, which relates to the willfulness 
of the conversion, whether conversion was made in good faith or 
bad faith, and whether, under the facts of the case, the plaintifï is 
entitled to recover more than just compensation. From what was 
said at the argument, it is supposed that this évidence can be sep- 
arated without much difficulty. 

The further preliminary question argued concerned the weight 
to be given to the findings of fact in the master's report. The plain- 
tiff concèdes that the défendant is permitted to show that any find- 
ing of the master was without évidence sufficient to warrant it, 
that to this extent matters of fact are open for the court's consid- 
ération, and that the court must examine the évidence thereupon. 
On the other hand, it is clear that, even if the défendant may re- 
quire the court to review the master's findings to some extent, yet 
the court will not disregard those findings, unless satisfied that they 
are cleafly wrong. Between the plaintifï's concession and the defend- 
ant's contention, reasonably construed, the différence in degree is ap- 
préciable, but not very great. As the court, if asked to do so, must 
review the évidence to some extent, and as the plaintifï especially wishes 
a speedy hearing on the merits, the defendant's objections and excep- 
tions may stand as expressing its particular objections to the master's 
report for what those objections are worth. In matter of form (though 
not in substance) thèse objections may be amended later, if this be nec- 
essary to présent properly the questions in dispute to this court or to 
a court of appeal. 

It is not necessary now to détermine precisely what is the nature 
of the report in this case. The référence to a master was not by 
consent of the parties, but by the order of the court. The master 
was not a référée appointed under the New Hampshire statutes. 
After default the assessment of damages is for the court, and the 
court may employ to assist it a jury or assessor, whose verdict or 
finding informs the conscience of the court, but does not bind that 
conscience. The court still controls the judgment to be rendered. 
While this is true, the court by no means tries the case anew. In 
a case like that at bar, where the facts are complicated, where the 
findings must dépend to some extent upon the credibility of wit- 
nesses whom the master has seen, no court will lightly disagree 
with his findings of fact, reached after long hearing and argument 
and careful délibération. (The peculiar language used in this réf- 
érence about the treatment of the master's findings was probably 
intended to save the rights of the protesting plaintifï.) If it shall 
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plainly appear that anything materîal has been omitted, or that 
any material error of finding has been made, the court will render 
judgment as if the omission had been supplied and the necessary 
correction had been made, but, unless such omission or error plainly 
appears, the conscience of the court will be deemed sufficiently in- 
formed by the report. The principle is stated generally in Paddock 
V. Commercial Insurance Co., 104 Mass. 521, 531, cited by the 
défendant : 

"Wlienever, In the absence of spécial provisions of statute or of the rule of 
référence, a case at common law, or in equlty or admiralty, is referred to a 
subordinate officer for the pnrpose of finding facts and reporting them to the 
court, whether he Is styled assessor, auditor, master in chancery, or commis- 
sloner, his flndlngs may be revlewed by the court; and the appropriate way 
of bringing them before the court for this purpose Is by spécifie exceptions to 
his findings, and by his report of the évidence upon the points on which ex- 
ceptions are taken. But his findings hâve the weight of a verdict, and, espe- 
clally when they dépend upon a conflict of testimony, are not to be set aside 
unless they clearly appear to be erroneous." 

This is the rule at common law. Nothing to the contrary ap- 
pears in the statutes, practice, and décisions of New Hampshire re- 
ferred to by counsel on either side. See Price v. Dearborn. 34 N. 
H. 481; Patrick v. Cowles, 45 N. H. 553, 555; Morse v. Allen, Id. 
571, 572; 



TRUSTEES OF DARTMOUTH COLLEGE v. INTERNATIONAL PAPER CO. 

(Circuit Court, D. New Hampshire. August 5, 1904.) 

No. 467. 

1. Tkovee— Measiteb of Damages— Cutting and Conversion of Timber. 

In an action of trover for the conversion of timber unlawfully eut by 
défendant from plaintiff's land, and which has been enhanced in value by 
his opérations, the measure of damages recoverable if the trespass was 
unintentional is the value of the timber before cutting, but if it was will- 
fuUy committed défendant is liable for the value of the timber at the time 
of demand or suit brought, however enhanced by his labor. The distinction 
is not on the ground of the allowance of exemplary damages in the latter 
case, but on the principle that in the former case défendant, by his improve- 
ment of the property in good faith, has acquired a certain right therein, 
and is entitled to a crédit for the value added whenever the property is 
retaken, or plalntiff asserts his right thereto in any form of action. 

2. Same— Unintentional Tebspass— Btjkden of Pboof. 

In an action of trover for the conversion of timber eut and removed by 
défendant from plaintiff's land the burden of proving that the trespass 
was unintentional, as aflfecting the measure of damages, rests on the de- 
fendant. 

3. Same— GooD Faith— Measuek of Feoof. 

To entitle the défendant in such case to an allowance on account of en- 
haneing the value of the property in good faith, he is not required to prove 
freedom from négligence, but only that the trespass was not willful, or 
did not resuit from wantonness or recklessness. 

4. Same. 

In gênerai, a trespasser who commenced the cutting of timber on land 
of another in good faith. In the belief that he had the right to do so, can- 

î 1. See Trover and Conversion, voL 47, Cent Dig. §§ 270, 271. 
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not show such fact In an action for conversion of the titnber to sustain a 
claim for an allowance for improvement made In the value of the timber 
after he acquired knowledge that his cuttlng was without right 

5. Same— Evidence Considered. 

Evidence considered, and held to establish the claim of a corporation 
défendant that in cutting timber on land of plaintiff, although in fact a 
trespasser, It acted in good faith In the belief that it had acquired a sub 
stantial If not a teehnical rlght to se eut under a lease held by another. 
and to entitle it to an allowance, when sued for the trespass, for the value 
added to the timber eut through its labor and expenditure In manufactur- 
ing it Info pulp. 

6. Same— Measubb of Damages. 

In an action of trover for the conversion of timber eut and removed by 
défendant from plaintilï's land, where the trespass was not willful, wan- 
ton, nor reckless, but défendant acted In good faith in the belief that it was 
wlthin its rights, the measure of reeovery Is the stumpage value of the 
trees at the time they were eut 

At Law. 

Streeter & Hollis, for plaintiff. 

Drew, Jordan & Buckley, O. D. Baker, and D. W. Snow, for défend- 
ant. 

LOWELL, District Judge. This is an action of trover. Tlie déc- 
laration allèges the conversion of spruce, fir, and hemlock timber, and 
of pulp made therefrom. The défendant has suffered default, and the 
court has only to assess damages. To ascertain their amount the case 
has been submitted to a master. His findings concerning the amount 
of timber eut are not in dispute. By its default, therefore, the défend- 
ant has admitted conversion, and liability for the damage caused there- 
by. By the undisputed findings of the master the amount of timber eut 
has been ascertained, and it remains only to put the proper value there- 
on. The ruie or measure of damages by which this value should be 
estimated has received so much discussion in varions courts, fédéral, 
State, and English, and their décisions differ so greatly, that it is best 
to recur to gênerai principles before stating the facts of this particular 
case. 

Trespass is an action "sounding in damages," and the compensation 
for damage recoverable therein is, as the words imply, to be meas- 
ured by the plaintifï's damage or loss arising from the defendant's 
trespass or wrongful act set out in the plaintifï's déclaration. This 
is true alike of ail forms of the action of trespass from assault to the 
latest development of the action of trespass on the case. In theory the 
statement just made includes ail damages recoverable in any action of 
trespass. In fact, an addition has been made thereto by statute or the 
practice of some courts. Sometimes the plaintiff may expressly allège 
and prove as the resuit of the tort mental suffering or mortification, 
and may call on a jury to assess compensation therefor, as for dam- 
age donc to limb or chattel. Thèse cases are within the gênerai state- 
ment above made. This right to recover has been enlarged into a right 
to recover enhanced damages in some cases where the plaintiff's material 
harm alleged in the déclaration is accompanied by mental suffering or 
mortification. See Webb's Pollock on Torts, 319. By further devel- 
opment has arisen the doctrine of damages exemplary or punitive. 
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Thèse are unknown to the common law, and, whatever be tfieir form, 
are, in effect, recovered, not as damages suffered by the plaintiff, but 
as a penalty for the defendant's wrongful act analogous to that recov- 
ered by the plaintiff in a qui tam action. Though the measure of dam- 
ages recoverable in ail forms of the action of trespass is fixed by the 
plaintifï's damages arising from the trespass complained of, yet the 
amount of recovery arising from a given séries of wrongful acts is not 
always the same, irrespective of the form of action. The same succes- 
sion of events may be the basis of any one of several différent forms of 
the action of trespass, and, as the légal effect of thèse events may be 
stated differently according to the plaintiff's point of view, the measure 
of damages in the différent forms of action may differ. A common 
example of the plaintiff's right to elect between two forms of the action 
of trespass upon the happening of the same séries of events is found 
where the plaintiff's goods are converted and afterwards sold by the 
wrongdoer. The plaintiff may sue in an action of trespass on the case 
sur trover, and will then recover the value of the goods converted at 
the time of conversion ; or he may sue in an action of trespass on the 
case sur assumpsit, and will then recover the price received for the 
goods by the wrongdoer. The damages recoverable in the two ac- 
tions may be quite différent, and those recoverable in trover may be 
more or less than those recoverable in assumpsit. Ordinarily, the 
élection between the two forms of action is at the plaintiff's discrétion. 
Where standing timber on the plaintiff's land is wrongfully eut, the 
plaintiff's choice of remédies is more extensive. (1) He may bring an 
action of trespass quare clausum, wherein he will recover the damage 
donc to the real estate ; that is to say, the diminution in the value of 
the real estate caused by the cutting. If he allèges, by way of aggra- 
vation, a trespass upon his personal property, viz., the logs, after sev- 
erance from the realty, he may recover for that also, thus joining his 
two causes of complaint in one action. (2) He may bring trespass 
de bonis asportatis, wherein he will recover the damage donc by 
carrying off the logs wrongfully eut. (3) He may bring trover, 
in which case he will recover the value of the personal property — 
the logs — at the time and place of conversion. As to the three 
forms of action just mentioned, see Warner v. Abbey, 112 Mass. 
355. (4) He may bring replevin. By this action he will, in some 
jurisdictions, recover the logs themselves, and in others will recover 
their value varioûsly estimated. In some jurisdictions the action 
of replevin sounds altogether in damages, and differs but little 
from the action of trover. (5) He may physically retake his sev- 
ered property. By this act he will recover the property itself. 
Indeed, though he commit a breach of the peace in the recovery, 
yet he will still recover his property. His civil or criminal lia- 
bility for his violence will not divest his title. See Pabst Brewing 
Co. v. Greenberg, 117 Fed. 135, 55 C. C. A. 151. Other forms of 
action, such as detinue, or a bill in equity, may be employed in 
some jurisdictions and under some circumstances ; and the injured 
man may sometimes pursue more than one remedy at once. It 
is plain that in some instances the damages recovered in an action 
of trespass quare clausum will be greater than those recovered in 
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trover. In other instances the damages in trover will be the 
larger. 

This is an action of trover, the gist of which is the conversion 
by the défendant of goods to which the plaintiff has the right of 
possession. "The plaintiff is bound to prove a right of possession 
in himself at the time of the conversion." U. S. v. Loughrey, 172 
U. S. 206, 212, 19 Sup. Ct. 153, 43 L. Ed. 420. Mère refusai to 
deliver upon tiie plaintifï's demand is sufficient évidence of conver- 
sion; a fortiori, any positive act of the défendant which substan- 
tially deprives the plaintiff of that possession of the goods to which 
he is entitled. The déclaration in this case allèges a conversion 
of timber and pulp. If at any time the plaintiff had an unqualified 
right to possess that timber or pulp, and the défendant refused to 
deliver the same upon proper demand, or otherwise deprived the 
plaintiff of his lawful possession, thèse facts are sufficient évidence 
of a conversion. See U. S. v. Loughrey, 172 U. S. 306, 216, 19 
Sup. Ct. 153, 43 h. Ed. 420. The plaintiff will recover as damages 
the value of the property at the time and place of the conversion. 
Hère the standing timber was the plaintiff's. Before severance it 
was a part of the plaintiff's real estate. When severed by the plain- 
tiff or défendant or a third person, the logs were chattels of which 
the plaintiff had the right of possession. Woodenware Co. v. U. 
S., 106 U. S. 432, 1 Sup. Ct. 398, 27 L. Ed. 230 ; Northern Pacific 
R. R. V. Lewis, 162 U. S. 366, 16 Sup. Ct. 831, 40 L. Ed. 1002; Phil- 
lips V. Bowers, 7 Gray, 21 ; Whiting v. Adams, 66 Vt. 679, 30 Atl. 
32, 25 L. R. A. 598, 44 Am. St. Rep. 875. By their removal from 
the plaintiff's land the plaintiff's right of possession was not divested, 
and the plaintiff hère contends that even the conversion of the logs 
into pulp left the plaintiff with a right of possession to the product 
manufactured exclusively from its own logs. It is true that 
many dicta and some décisions may be found to the effect that the 
one and only conversion is that which occurs when the plaintiff's 
right of possession is first set at naught by the défendant; but 
without discussing thèse cases in détail, it may be said generally 
that they are opposed, not only to the weight of authority, but to 
fundamental principles of law. 

But in Fine River Logging Co. v. U. S., 186 U. S. 279, 22 Sup. Ct. 
920, 46 L. Ed. 1164, at page 293, 186 U. S., page 936, 33 Sup. Ct., 
46 L. Ed. 1164, the Suprême Court, in substantial accord with most 
other courts, has said : 

"Where the trespass is the resuit of Inadvertence or mlstake, and the wrong 
was not intentional, the value of the property when flrst taken must govern. 
Or, if the conversion sued for was after value had been added to It by the 
work of the défendant, he should be credited with this addition. Upon the 
other hand, if the trespass be willfully committed, the trespasser can obtain 
no crédit for the labor expended upon it, and Is liable for Its full value when 
seized." 

As hère applicable, the rule thus laid down comes to this : If the 
defendant's admitted conversion was the resuit of inadvertence or 
mistake, it is liable only for stumpage, or at most for the value of 
the logs immediately after their cutting. If the conversion was 
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willM, tfee défendant îs liable for the value of the goods, îiowever 
improved. This rule, or one closely resembling it, is generally 
recognized, though courts are not unanimous. See Baker v. Wheel- 
er, 8 Wend. 505, 24 Am. Dec. 66 ; Powers v. Tilley, 87 Me. 34, 32 
Atl. 714, 47 Am. St. Rep. 304; Wing v. Milliken, 91 Me. 387, 40 Atl. 
138, 64 Am. St. Rep. 288; Glaspy v. Cabot, 135 Mass. 435; Peter- 
son V. Polk, 67 Miss. 163, 6 South. 615 ; Bly v. U. S., 4 Dill. 464, 
Fed. Cas. No. 1,581. 

To décide the case at bar it is important to know not only the 
gênerai rule thus declared, but its basis in our System of law. The 
distinction between the two measures of damages is spoken of in some 
opinions as one between damages compensatory and damages ex- 
emplary. The second measure is sometimes described as if imposed 
by way of punishment. State v. Shevlin Co., 66 Minn. 217, 68 N. W. 
973 ; Beede v. Lamprey, 64 N. H. 510, 15 Atl. 133, 10 Am. St. Rep. 
426. But the analogy is misleading, as appears from this considération, 
among others: The second measure of damages is imposed only 
where the property converted bas been enhanced in value. The de- 
fendant's bad faith would be the same had the logs been burned, or 
converted into pulp, and exemplary damages would be the same in both 
cases ; but in the former case no more than their value bef ore burning 
could be recovered in this action. From one point of view, indeed, the 
higher measure of damages gives no more than compensation. If the 
wrongdoer's improvements belong to the original owner, the latter gets 
no more than compensation when their value is awarded to him. As 
between the two measures of damages, the choice dépends upon the 
plaintiff's unqualified ownership of the property as improved by the 
defendant's labor. If this unqualified ownership exists, the higher 
measure of damages gives no more than compensation for a légal 
wrong. If the défendant, by his labor, bas gained a right of property 
in the goods he has converted, the damages should be computed by a 
lower measure. 

By what principle does the law give to a défendant a right to the 
value of the improvements he has made in another's property which 
he has converted? Though he trespass innocently, yet he must make 
good the plaintiff's loss, but he may be entitled, under some circumstan- 
ces, to an allowance from the owner by reason of the improvement 
made. Sedgwick on Damages, 903, 915. This principle of justice, 
as it is deemed to be, has obvious application where recovery is sought 
for the wrongful cutting of timber. If the plaintiff is deemed to hâve 
the right immediately to possess the logs through one or more trans- 
formations which enhance their value, the ordinary rule of damages in 
an action of trover will permit the plaintifï to state the defendant's con- 
version as of any time the plaintiff is pleased to sélect, ard so the real 
damage done to the plaintiff may be enhanced many fol- 1/ inciuding 
therein the value added to his property by the defendant's opérations. 
In some cases this is deemed unjust, not by reason of the form of the 
plaintiff's action, but by a rule of substantive law. In some cases the 
improvement gives to the trespasser a qualified right of property in the 
goods improved. Hère is to be found the basis of the two measures 
of damage above stated, and not in the theory of punishment. Not- 
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withsta-nding much confusion of language in many décisions; the prin- 
ciple above stated is recognized in those cases which are best reasoned 
and most authoritative. See Silsbury v. McCoon, 3 N. Y. 379, 53 
Am. Dec. 307 ; Powers v. United States, 119 Fed. 562, 56 C. C. A. 
138 ; Anderson v. Besser (Mich.) 91 N. W. 737. To obtain this right 
the improvement must be madë in good faith. This substantial right 
of the défendant must.be ayailable to him, whatever be the form of 
remedy selected by the plaintiflf. An action of trespass quare clausum 
hardly calls for an exercise of the rule. An action of trespass de bonis 
ordinarily calls for a more limited exercise of the rule than does the 
action of trespass sur trover. If the rule is to hâve its full efifect, it 
must be applicable also where the plaintifï recovers the property without 
recourse to law. This is especially désirable, indeed, for if the plaintiflf 
can hold his improved and transmuted property which he has physically 
retaken without allowance to the défendant, while in an action he can 
recover but a small part of the value of this improved property, the 
plaintiflf will be disposed to resort to physical recovery without the aid 
of the law, even if force and a breach of the peace be the resuit. That 
a plaintifï may recover more in one form of action than in another ordi- 
narily involves no serions hardship. The plaintiff ordinarily has his 
choice among différent forms of action. But that a man may lawfully 
retain property which he has retaken by unlawful violence, many times 
the value of that which he could hâve recovered by the form of action 
most favorable to him, cannot be allowed by any System which calls 
itself law. See Gates v. Rifle Co., 70 Mich. 309, 38 N. W. 245, for a 
failure to recognize this. Accordingly, though with some exceptions 
and a good deal of hésitation, most courts recognize that in the case «f 
the cutting of timber the défendant may obtain some allowance for in- 
creased value, whatever be the form of proceeding, provided that in 
improving the plaintiflf's property he has acted in good faith. As the 
allowance sought by the défendant involves an exception established up- 
on the ordinary measure of damages recoverable in an action of tres- 
pass, the burden of proving the facts upon which the allowance is 
based rests upon the défendant (United States v. Homestake Co., 117 
Fed. 481, 54 C. C. A. 303; United States v. Baxter [C. C] 46 Fed. 
350; United States v. Ordway [C. C] 30 Fed. 31; Mississippi River 
Logging Co. V. Page, 68 Minn. 269, 71 N. W. 4; Hoxsie v. Empire 
Co., 41 Minn. 548, 43 N. W. 476 ; Powers v. Tilley, 87 Me. 34, 32 
Atl. 714, 47 Am. St. Rep. 304) : though it seems that no spécifie alléga- 
tion or claim for allowance need be made in the pleadings. That the 
burden of proving good faith rests upon the défendant shows that we 
are not hère dealing with exemplary or punitive damages, properly so 
called. The burden of showing a right to thèse rests always upon the 
plaintifï. 

Unfortunately, the précise measure of the allowance to the défendant 
for his improvements has been stated by différent courts — or by the 
same court — in many ways. In theory the allowance should equal the 
cost of the defendant's improvement, not to exceed the conséquent en- 
hancement of value in the property converted. But sometimes the 
plaintifï has been limited to the recovery of (a) stumpage, or, in the case 
of coal, of reasonable royalty (Hilton v. Woods, I^, R. 4 Eq. 432 ; Liy- 
132 F.— 7 
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ingston V. Rawyards Co., 6 A. C, 25; United States v. HomestaKe Co., 
117 Fed. 481, 54 C. G. A. 303; United States v. Northern Pacific R. 
R. [C'C] 67 Fed. 890; King v. Merriman, 38 Minn. 47, 35 N. W. 
570; Whîtriçy V. Huhtington, 37 Minn. 197, 33 N. W. 561; Chappell 
V. Pugét Sound Co., 87 Wash. 63, 67 Pac. 391; Miss. Co. v. Page, 68 
Minn. 369, 71 N. W. 4; Illinois Cent. R. R. v. Leblanc, 74 Miss. 626, 21 
South. 748; Forsyth v. Wells, 41 Pa. 291, 80 Am. Dec. 617); some- 
tirriès (h) the value after seVerance, less expense of severing (see Durant 
Mining Co. v. Percy Mining Co., 93 Fed. 166, 167, 35 C. C. A. 252; 
Colorado Co. v. Turck, 70 Fed. 294, 17 C. C. A. 128); sometimes (c) 
stumpage plus profit (Wiàchester v. Craig, 33 Mich. 205 ; Anderson v. 
Besser [Miçh.] 91 N. W. 737); sometimes (d) value at severance, less 
what it wûuld hâve dost the plàintiflf to sever (see Morgan v. Powell, 
3 Q. B. 278) ; sometimes (e) value at time of action brought, or at some 
other timè after severance, less expense of improvement (see Jegon v. 
Vivian, L. R. 6 Ch. 742; United Merthyr Co., L. R. 15 Eq. 46; Pow- 
ers V. United States, 119 Fed. 562, 56 C. G. A. 128 ; Herdic v. Young, 
55 Pa. 176, 93 Am. Dec. 739); sometimes (f) value immediately after 
severance, on the theory that there can be no conversion of chattels until 
after severance from the realty (see United States v. Van Winkle, 51 
C. C. A. 533, 113 Fed. 903; White v. Yawkey, 108 Ala. 270, 19 South. 
360, 32 L. R. A. 199, 54 Am. St. Rep. 159 ; Ivy Co. v. Alabama Co., 135 
Ala. 579, 33 South. 647, 93 Am. St. Rep. 46; Franklin Coal Co. v. 
McMillan, 49 Md. 549, 33 Am. Rep. 280 ; Blaen Co. v. McCuUoh, 59 
Md. 403, 43 Am. Rep. 560 ; Morgan v. Powell, 3 Q. B. 278 ; Martin 
V. Porter, 5 M. & W. 351 ; Beede v. Lamprey, 64 N. H. 510, 15 Atl. 
133, 10 Am. St. Rep. 426) ; sorriëtimes (g) value when removed from 
plaintiff's land, because the conversion is not deemed complète until 
then (Wright v. Skinner, 34 Fia. 453, 16 South. 335); sometimes (h) 
defendant's profit rec'eived (Colorado Mining Co. v. Turck, 70 Fed. 
294, 17 C. C. A. 128) ; sometimes (i) value at time of action brought, 
or at some other time after severance, less value added by défendant 
(Coal Co. V. Coal Co., 24 Colo. 116, 48 Pac. 1045 ; Peters Co. v. Lesh, 
119 Ind. 98, 20 N. E. 291, 12 Am. St. Rep. 367). Some of thèse rules 
seein to hâve been adoptèd as rough and ready measures of convenience, 
some without récognition of the différence between them. Each and 
ail are deemed to furnish an allpwance for the value of improvements 
made in good faith upon the property of another, and ail show that di- 
minished damages are perniitted by way of allowance to a défendant, 
ratherthan are enchanced damages inflicted for his punishment. 

From whàt has been said it follows that, in order to reduce their 
liability, this défendant must show that its action in converting the 
plaintiff's property was in good faith. There has been considérable 
discussion as to the meaning of the term "good faith" in this connec- 
tion. The good faith whîch will protect the défendant is not incom- 
patible with some degree of négligence. Almost any trespass upon the 
rights ôf ariûther which is not willful arises, in whole or in part, from 
the defendant's ignorance ôf something which he might hâve discov- 
ered had he èxercised à certain degrëe of care. "Trespasses on the 
land of another, not wiîlfui, always imply some degree of négligence." 
Franklin Coal Co. v. MtMillan, 49 Md. 549, 669, 33 Am. Rep. 280. 
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In most oî the cases in which the défendant has given an allowance for 
the enhancement of value which he had caused in the object converted 
he had shown some degree of négligence. In not a few he had lacked 
the care of ordinary men under the circumstances. Yet this was not 
held to prevent some allowance and a réduction of damages. See 
Gates V. Comstock, 113 Mich. 137, 71 N. W. 515. Ail the language of 
the courts cannot be reconciled (see Donovan v. Consol. Goal Co., 187 
111. 28, 68 N. E. 290, 79 Am. St. Rep. 206), but, upon the whole, it 
seems that the défendant is bound only to négative willful injury to 
the known property of another, and willful disregard of another's rights 
(King V. Merriman, 38 Minn. 47, 35 N. W. 570). Some opinions re- 
quire that the defendant's mistake should be reasonable, but to require 
this would call upon the défendant to négative négligence. See Mis- 
sissippi River Logging Co. v. Page, 68 Minn. 269, 71 N. W. 4. If the 
injury is caused by négligence, as distinguished from willfulness, 
wantonness, or recklessness, it seems that the défendant is still entitled 
to his allowance. In any case the plaintiff will recover complète com- 
pensation for his actual damage in the ordinary sensé of the words. 

From thèse gênerai principles we pass to the facts of this case, bear- 
ing in mind that we hâve to détermine only if the defendant's con- 
version, admitted to be tortious, was in such good faith that the de- 
fendant should receive some allowance for the improvements it has 
made in the plaintiiï's logs. Following the order of référence at the 
defendant's request the master has properly added findings bearing 
upon "questions relating to willfulness of the conversion, whether the 
conversion was made in good faith or bad faith, and whether, under 
the facts of this case, the plaintiiï is entitled to recover more than j'ust 
compensation." The évidence upon which the master based his find- 
ings is before the court, and his findings are challenged in 114 excep- 
tions filed by the défendant. The weight to be attached to the master's 
report and the standing of the exceptions thereto were discussed and 
determined in the opinion filed in this case December 38, 1903. 132 
Fed. 89. Following the rule there laid down, the findings and excep- 
tions hâve been carefuUy considered. A brief statement of the facts, as 
explained by the master's findings, is as follows ; 

The plaintifif owned timber land. In 1888 it executed a certain 
instrument. This purported to lease to one Van Dyke the land hère 
in question for 20 years to eut therefrom 3,000,000 feet a year, or 
60,000,000 feet in 20 years, of spruce and cedar, and as much fir as the 
grantee wished, paying as stumpage $1.25 per thousand feet. (The 
right given to eut pine may be neglected, as it is not involved in this 
case.) The title in the logs was expressed to remain in the plaintifï 
until payment theref or. Certain restrictions were imposed upon the 
method of cutting. Under this instrument there was some cutting, not 
hère in question. In 1893 Van Dyke executed an assignment of this 
lease to the Androscoggin Timber Supply Company, hereinafter called 
the "Supply Company." This was a corporation organized by five 
other corporations, which owned ail its stock. By the by-laws thèse 
corporatè shareholders agreed to divide the stumpage acquired by the 
Supply Company in proportion to their holdings of stock in that Com- 
pany, Soôn after the incorporation of the Supply Company one of 
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thèse five corporations, thè Rumford Falls Paper Company, hereinafter 
called the Rumford Cotapany, contrâcted to buy the stodc of three of 
its associâtes. Thèse thrée agreements to buy and sell were carried 
out respectively in 1895, in 1898, and by the Otis Company not until 
after suit in 1900. After thèse three agreements had been made, there 
were thus left but two unincumbered stockholders in the Supply Com- 
pany: (1) the Rumford Company, owning or under contract to buy 
four-fifths of the stock, and (3) the Rumford Falls Sulphite Company, 
hereinafter called the "Sulphite Company," owning one-fifth. In 1894, 
1895, and 1896, the Rumford Company, with the knowledge and con- 
sent of the Sulphite Company, eut some timber, paying the plaintiff the 
stumpage due according to the Van Dyke lease. The plaintiff did not 
admit the validity of Van Dyke's assignment to the Supply Company 
of his lease. The Rumford Company asserted that the assignment was 
valid. As the plaintiff had no objection to the cutting by the Rumford 
Company, the logs were eut without détermination of the validity of 
the assignment. 

About the Ist of January, 1898, the défendant, a large corporation for 
the manufacture of paper from pulp, bought the mill of the Rumford 
Company and the logs which the Rumford Company had been cutting 
for that season upon the plaintiff's land. It contrâcted to buy the Rum- 
ford Company's timber lands and the four-fifths of the stock of the 
Supply Company which was owned by or was under contract of deiiv- 
ery to the Rumford Company. The defendant's intention was manifest 
to get the right to eut timber both on the land owned by the Rumford 
Company and upon the plaintiff's land, the latter by virtue of the 
ownership which the défendant was to acquire in the stock of the 
Supply Company. This latter company was assumed to hold the rights 
of Van Dyke under the original lease given by the plaintiff to him. In 
May, 1898, the défendant bought the mill of the Sulphite Company and 
its stock, in the Supply Company. In August, 1898, Burbank, manager 
of the défendant, made arrangements to eut timber on the plaintiff's 
land. In September the cutting began. 

The defendant's good faith, which it must prove in order to obtain 
allowance for its improvements, must be predicated upon some sup- 
posed right to eut the timber. 'The défendant knew that it did not own 
the land in fee. This the master has found, and this is proved by the 
contracts made by the défendant with the loggers. Chisholm, the de- 
fendant's président^ had this knowledge. Thomas, who prepared the 
contracts for cutting, and who was Burbank's chief subordinate, had 
this gênerai knowledge, and the master has found that Burbank aiso 
had some knowledge. The defendant's supposed right must, therefore, 
dépend upon two éléments: First, upon the Van Dyke lease, and the 
validity of its transfer to: the Supply Company; second, upon the ac- 
quirement by the défendant of some rights which had belonged to the 
Supply Company. If either of thèse two éléments was wanting, the 
défendant had no right to eut. Unless the défendant believed that 
both éléments çxisted, it could not believe it had a right to eut. 

As to the first élément : The Van Dyke lease was valid. Van Dyke 
had assigned it and his rights arising thereunder te the Supply Com- 
pany. The plaintiff has from time to time deniéd the validity of this 
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assignment, but bas given no reason for the déniai, and bas omitted 
to argue the matter, though challenged to do so. It must be taken, 
tberefore, tbat the Supply Company stood in Van Dyke's sboes. The 
défendant, tberefore, if at any time it reasonably believed tbat it bad 
acquired in law or in equity ail the stock of the Supply Company, 
must then hâve reasonably believed tbat it bad a rigbt in law or in 
equity to eut timber on the plaintiff's land in accordance witb the ternis 
of the Van Dyke lease. As to the second élément: The defendant's 
acquirement, real or supposed, of some rigbt to eut belonging to the 
Supply Company, rested upon one or both of tvvo separate transactions : 
(a) its contract to buy the Rumford's Company's holdings; (b) its 
purcbase of the Sulpbite Company's holdings. It is most convenient 
to examine thèse transactions separately. 

(a) The master bas found tbat before the defendant's first entry 
"questions about the transfer of the stock (i. e., the Rumford holdings) 
were in actual controversy." Tbis must be taken to mean tbat even 
then there was doubt if the défendant would get the Supply Company 
stock from the Rumford Company, and so there must hâve been doubt 
if the défendant would get any rigbt from the Rumford Company to eut 
timber on the plaintiff's land. The master bas found, in substance, 
tbat Burbank at tbis time bad little or no knowledge of "the contro- 
versy relating to the transfer of stock." He did know, however, 
tbat the stock in the Supply Company had not been turned over to the 
défendant. The report makes little mention of the knowledge of the 
controversy possessed at tbis time by otber officers and agents of the 
défendant, but Cbisholm, the defendant's président, must bave bad 
full knowledge of every controversy which related to the contract witb 
the Rumford Company. The master finds tbat the contracts to eut 
were made "in the absence of Mr. Cbisholm, and perhaps without bis 
knowledge." How far a corporation can be said to be acting in good 
faith wbere it shows affirmatively tbat its agent X. did act in good faith 
because he was ignorant of conditions known to its agent Y., wbo was 
ignorant of the act done, need not hère be discussed. We are not bere 
dealing witb an attempt to estop or otherwise to bind a corporation by 
showing its bad faith, but witb a case in which the corporation must 
prove its good faith. At the time tbat cutting was begun, the master 
bas found tbat Burbank bad "very little actual information as to the 
condition of the title, and tbat he was without any definite idea as to 
the real rights of the parties concerned. Culpability, tberefore, in re- 
spect to the original entry, so far as it exists, rests in the fact tbat he 
acted in an important matter, upon the assumption bereafter referred 
to, without reasonable care and investigation." "In fact, no investiga- 
tion was made for the purpose of ascertaining the relative rights of 
the various parties. Still I do not tbink there was a conscious intent 
upon the part of Mr. Burbank, at the time of the original entry, and at 
the time the severance of the timber began, to invade or injure the 
property of tbis particular plaintiff." The defendant's rigbt under 
the Rumford contract was involved in a controversy which was known 
to defendant's président. Affirmative proof or finding of the defend- 
ant's good faith is thus lacking. The cutting began about September 1, 
1898, and ended about February 1, 1899, the logs being piled on the 
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banks of the streams by Febrùary lOth. As to the defendant's rights 
under the Rumford contract the situation was changing. The contro- 
versy regarding the transfer of the Rumford holdings developed. 
Soon after the middle of October, Chisholm "was averse to a transfer of 
the (Otis Company's) ownership iii the stock of the (Supply Company) 
to the (Rumford Company)." If this transfer by the Otis Company 
(of whîch Chisholm was président) to the Rumford Company was not 
made, the latter could not carry out its contract with the défendant, and 
so the Rumford contract would afford the défendant none of the Supply 
Company's rights to eut the logs in question. The defendant's prési- 
dent, therefore, knew at that time that the defendant's right to eut, as 
based upon the agreement with the Rumford Company, was at least 
doubtfuî. By November, at the latest, Burbank knew of the contro- 
versy with the Rumford Company. The date at which Chisholm first 
learned of the cutting he professed that he could not remember. The 
défendant cannot prove its own good faith by showing that the bad faith 
of its président arose from his connection with another corporation, the 
Otis Company. For example, let us suppose that the alleged good 
faith of a corporation învolves a belief that a deed is genuine, and let 
us suppose further that its forgery has become notorious by reason 
of newspaper reports of a trial in which its genuineness is involved. 
That the agents of the corporation got this knowledge of the forgery 
as members of the public, rather than as agents of the corporation, 
does not establish the corporation's good faith. Those cases in which 
knowledge of the corporation's agent had been held not to be knowledge 
of the corporation are quite différent from the case at bar. The de- 
fendant has suggested in argument that its manager, Burbank, was 
ignorant of this controversy, and acted throughout in good faith. Even 
if this were true, it would avail the défendant nothing. A corporation's 
good faith is not established by proving the good faith of some one of 
its agents or employés. But this was not true. In November, 1898, 
there was an interview concerning the Rumford contract between 
Burbank, acting for the défendant, and a représentative of the Rum- 
ford Company, at which the master finds that the attitude of Burbank 
was not entirely frank, and, in efifect, concealed from the Rumford 
Company that cutting was going on. The défendant has tried to put 
a différent interprétation on this interview, but the master saw and 
heard the witnesses, and his findings of fact are accepted. On Decem- 
ber 32d the défendant declared its agreement with the Rumford Com- 
pany to be at an end, and thereafter it knew that any right to eut based 
upon the agreement was at an end. Although the Rumford Company 
did not acquiesce absolutely in the attempted rescission of the con- 
tract, the subséquent negotiations did not warrant the défendant in 
supposing that the Rumford contract gave it any ownership of the 
Supply Company's stock in law or in equity. From this it follows that 
by November the défendant knew that its right, past, présent, or fu- 
ture, to eut on the plaintiff's land, as based upon its contract with the 
Rumford Company, was in doubt, and by December 23d at the latest 
that doubt had ended in. a certainty of f allure. So far as the Rumford 
Contract is concerned, the défendant has not established its good faith 
in November, while its bad faith in December is clear. 



TBtrSTEES DAETMOÙTH COLLEGE V. INTERNATIONAL PAPBB 00. 103 

The later history may be summarized hère, being fiilly stated in the 
master's report. The Rumford Company did not know of the cutting 
until early in February, 1899, when it promptly and expressly notified 
the défendant not to remove the logs. The défendant removed the 
logs in spite of the protest, floated them down the river, and manufac- 
tured them into pulp. The master has found "that the défendant had 
more knowledge of the condition of the title at the time the timber wa? 
removed from the grant than it had at the time of the original entry 
and of the Thomas-Burbank contracts, to which I hâve already re- 
ferred, and therefore, in conclusion upon this branch of the case, while 
I do not find that the défendant, at the time of the removal of the timber 
from the landings upon the banks of the streams, had a particular con- 
scious purpose to injure this particular plaintifï, I do find that the de- 
fendant, then knowing the controversy and the conditions which made 
it doubtful wfhether the stock would ever be transferred, and being 
aware of the probability that it would not become the owner through 
such instrumentality, failed to be influenced by such conditions, and, 
acting upon the idea that, being in, it would go ahead and take the 
conséquences, removed the timber in willful disregard of the contro- 
versy and of the question of title. In this sensé, and to this extent, the 
conversion, if the final removal of the timber from the territory of the 
plaintiff can be treated as a conversion, was in willful and wanton dis- 
regard of the rights of the owner, whatever it might turn out to be." 
The plaintiff had no knowledge of the cutting until April or May, about 
the time when the logs were removed. In July it brought a suit, for 
which, under the practice of New Hampshire, has been substituted the 
suit at bar. On June 1, 1900, the Supply Company assigned to the 
plaintifï its right of action against the défendant. 

As applied to the varions periods of time hère in controversy, the 
master's findings may be still further summarized. In September, when 
thé cutting began, the défendant was acting in professed reliance upon 
its own rights under its contract with the Rumford Company, though 
a controversy over that contract then existed. In November or De- 
cember, when the cutting was at its height, the défendant increasingly 
supposed that the contract above mentioned would fail, and at last 
repudiated it altogether. It thus came to know, so far as the Rumford 
contract was concerned, that it was without right, légal or équitable, to 
eut the timber. Thus we hâve indifférence in September, bad faith in 
November and December, and manifest bad faith in February. This 
does not amount to affirmative proof by the défendant of good faith suf- 
ficient to warrant an allowance to it for its improvements. 

The défendant has urged that the question of its good faith in relying 
upon the Rumford contract must be determined as of the date when 
the cutting began. To hold this would be to overlook the principle up- 
on which is based the allowance to a défendant for improvements made 
in good faith. Speaking generally, a trespasser who begins his tres- 
pass in good faith cannot show this fact in support of an allowance for 
improvements made after bad faith has supervened. That A. cuts 
down one tree on B.'s premises, believing he has a good right to do so, 
will not ordinarily affect the amount he must pay for cutting down 
other trees after he has found out that he is without right. Trotter v. 
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McLean, 13 Ch. D. 574. Doubtless some account should be taken of 
the defendant's situation in determining its good faith. One who in 
good faith bas almost finished his cutting, and who then discovers that 
his act is without légal right, may sometimes go for*ard in good faith, 
if he believes that the real owner will not object to his doing se, and 
this although he is unable to obtain the real owner's consent. Espe- 
cially may he go forward where the right to eut is in real doubt, and 
suspension of the enterprise will cause serions loss. Hère it may hâve 
been reasonable to protect the timber from détérioration, but the de- 
fendant cannot establish its good faith toward the Rumford Company 
while totally disregardin^ the Rumford Company's notice not to eut, 
even thOUgh the Rumford Company's right to give notice was but in- 
directly derived from î the légal owner. This disregard and the de- 
fendant'ë côncealment of its acts tend to deprive it of this excuse. To 
communicate with the plaintiflf at once would bave been easy. Sec 
Chappell V. Puget Sound Co., 37 Wash. 63, 67 Pac. 391, 91 Am. St. 
Rep. 820. I find, therefpre, that the évidence concerning the Rumford 
contract and the défendants acts in reliance and in pretended reliance 
thereon do not establish isuch good faith on the defendant's part as to 
warrant its claim for improvements. While the master bas made no 
explicit fihding on this head, I understand that the conclusion stated is 
in accordance with his findings, and it is based upon them. 

(b) There is left the considération of the purchase of the Sulphite 
Company by the défendant. While he fenced a good deal in his testi- 
mony, the defendant's président, Chisholm, seems to bave reached the 
conclusion that the defendant's case must stand or fall upon this con- 
sidération alone. By the Sulphite purchase, the défendant became the 
owner of one-fifth of the stock of the Supply Company. To couvert 
this ownership of stock into a complète right to eut timber required 
certain formalities fixed by the Supply Company's by-laws. No at- 
tempt was made to comply with thèse, and the purchase thus left the 
défendant without complète right to eut, The défendant bas no dé- 
fense available at law. But the potential right it acquired by the pur- 
chase may bear upon its good faith. It must be borne in mind that the 
Sulphite Company, by ownership of one-fifth of the Supply Company's 
stock, by the Supply Company's by-laws, and by the nature and purpose 
of the Supply Company's organization, was entitled to one-fifth of the 
stumpage conveyed by the Van Dyke lease, say 12,000,000 f eet — very 
nearly the amount which the défendant converted. This incomplète 
right to stumpage had passed to the défendant. Had the défendant 
taken the proper formai steps, it could hâve transmuted this inchoate 
right into a complète légal right to eut the timber upon the payment of 
a sum which, taken in connection with the cuttings of its fellow stock- 
holders, would bave come to about $1.25 a thousand net. In fact it 
eut without taking thèse formai steps, and with some reliance upon the 
Rumford contract, not very ingenuous, which bas now failed it. But 
beneath the Rumford transaction were the actual rights acquired by the 
Sulphite purchase, always knownto the defendant's officers. The ques- 
tion of good faith is often ohe of degree, particularly in transactions 
as complicated as were thèse. The defendant's conduct was not always 
ingenuous. At times it pretended one thing, when it knew the opposite 
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was true; but I think it always believed it had a real right to eut this 
timber, and its right, as derived from the Sulphite purchase, though in- 
complète, was substantial. As Chisholm's testimony shows, the defend- 
ant's reUance rested more and more upon the Sulphite holdings. An 
earlier hope, too long persisted in, of acquiring a more complète right 
through the Rumford contract, does not so establish the defendant's 
willfulness, wantonness, or recklessness as to deprive it of its allowance 
for improvements. In none of the cases in which the value of thèse 
improvements has been forfeited to the plaintifï by reason of the defend- 
ant's bad faith had the défendant proceeded upon so substantial a right 
as that possessed by this défendant through the Sulphite purchase. Up- 
on this part of the case the court is without much help from the 
master's findings, probably because at the argument before him coun- 
sel insisted upon the Rumford contract and neglected the Sulphite pur- 
chase. Considering that the master has not found in terms either that 
the defendant's conversion was altogether in bad faith or that it was not 
in good faith, but has found only facts from which inferences of good 
faith or bad faith may be drawn, I do not think that my inference of 
good faith, based upon a fact which the master has found, but upon 
which he did not comment, requires that I should sustain any exception 
to his findings. If, however, it be necessary to specify an exception 
which is to be sustained, the sixty-first will serve the purpose, wherein 
the défendant complains of the master's omission to fînd "that its actual 
ownership of said one-fîfth, and its contract ownership of said four- 
fifths, in said Supply Company, and its bénéficiai interest in the stump- 
age upon said grant resuîting therefrom, warranted the défendant in 
believing that it might justifiably exercise the rights of said Supply 
Company in the above respects, and the défendant did in fact so believe 
in good faith." I find as a fact that the défendant, by the Sulphite 
purchase, supposed in good faith that it had acquired the right which 
belonged to the Supply Company to eut the logs in question. To this 
finding and ruling the plaintifï's exception is noted, if the exception is 
needed to protect the plaintifï's rights. 

Having thus found that the défendant believed it had acquired the 
right of the Supply Company to eut timber to an amount substantially 
equal to that converted, the court must last détermine if the defendant's 
failure to observe the terms of the Van Dyke lease shall deprive it 
of an allowance for its improvements. This was hardly contended by 
the plaintiff. So far as the question of good faith is concerned, we 
are now to assume that the défendant stands in the shoes of Van Dyke 
or of the Supply Company, his assignée ; and neither Van Dyke nor the 
Supply Company would hâve been liable for the pulp value of logs 
which they had removed before payment of stumpage, or which they 
had eut, though the same were not covered by the lease. So far as 
improper cutting is concerned, the terms of the defendant's contracts 
with the loggers show that the defendant's fault, at the worst, was a 
failure by want of sufficient inspection to secure the observation of the 
terms of the lease. As logs so eut would not^be eut under the lease, 
the lessee could not escape by paying stumpage at $1.25, but srach a 
breach of the terms of the lease would not necessarily or ordinarily im- 
ply bad faith. 



106 132 'B'bdhral reporter. 

It follows, therefore, that the défendant is entitled to that allowance 
for improvements which îs made to one who in good faith converts the 
property o£ another. What is that allowance ? The variations in mak- 
ing it hâve been set out above. This court is bound to f ollow the rules 
laid dovirn by the Suprême Court. Unfortunately, that court has not 
always spoken \vith entire cleamess. In Woodenware Co. v. United 
States, 106 U. S. 432, 1 Sup. Ct. 398, 27 h. Ed. 230, two possible meas- 
ures of damages were dealt with : (1) The value of the timber after 
it was felled, and (2) the value when prepared for manufacture. As 
the conversion was not in good faith, the latter value was given, but 
the former seems to haye been assumed to be the proper alternative 
where good faith was shown. Yet cases were cited with approval by 
the court, which held that the value of coal in the mine was the proper 
measure in case of trespass in good faith. In Fine River Logging Co. 
V. United States, 186 U. S. 279, 293, 22 Sup. Ct. 920, 46 L. Ed. 1164, 
the higher value was awarded for a willful trespass. The proper meas- 
ure of damages where the conversion was in good faith was stated as 
follows : "The value of the property when first taken must govern ; or, 
if the conversion sued for was after value had been added to it by the 
work of the défendant, he should be credited with this addition." In 
the headnote the rule is stated : "If the trespass had been the resuit of 
inadvertence or mistake, and the wrong was not intentional, the stump- 
age value of the timber when first eut would be the proper measui-e of ■ 
damages." In United States v. St. Anthony R. R., 192 U. S. 524, 24 
Sup. Ct. 333, 48 L. Ed. 548, the parties had agreed that the value of 
the timber where eut was $1.50 per .thousand, and upon delivery to de- 
fendant was $12.35. The court held that the cutting was in good faith, 
and said, "We think the measure of damages should be the value of the 
timber after it was eut at the place where it was eut." Page 542, 192 
U. S., page 339, 24 Sup. Ct., 48 h. Ed. 548. While the language 
thus used by the Suprême Court, upon the whole, approves as measure 
of damages the value of the logs immediately after their séparation 
from the freehold, it is plain that the différence between this value and 
stumpage has never been expressly considered by that court. On tech- 
nical grounds it is possible to argue with some force that the plaintiff 
should be given the value immediately after severance, but the stump- 
age value better accords ^yith the principles upon which the allowance 
for imprôVèments is made. Neither measure is strictly accurate, as has 
been pôinted out alfeady, but, if the défendant is to be allowed for any 
improvements, then to depirive him of the value of the improvement 
first in time arid most neiessary, viz., that arising from severance from 
the realty, is to make thé technical différence between real property in 
the shapë of a standing tree and personal property in the shape of a 
felled tree the cause of a '^reat différence in substantial rights. The 
weight of iaùthOrity outside the Suprême Court, on the whole, supports 
the allowance of stumpage ônly, and with some doubt I hâve decided to 
allow onlythat irt this case. 

Judgmërit for $49il02.9i and interest. 
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UNITED STATES T. FOONG KINQ. 

SAME V. FAH CHUNG. 

(District Court, S. D. Georgla, N. E. D. June 17, 1904.) 

1. AiiiENS — Ohinese Exclusion Act — Constitutionality. 

Section 13 of the Chinese exclusion act of September 13, 1888. c. 1015, 
25 Stat. 479 [V. S. Coœp. St. 1901, p. 1317], whlch authorizes the arrest 
and déportation by order of a commissioner of p«rsons charged with being 
Chinese persons unlawfully in this country, is constitutional. 

2. Same — Chinese Natives op Honokonq. 

The fact that a Chinese person emigrates to the United States from 
Honglîong, or even that he is a native of that colony, does net prevent 
his being subject to the provisions of the Chinese exclusion act of Sep- 
tember 13, 1888, c. 1015, § 13, 25 Stat. 479 [U. S. Comp. St. 1901, p. 1317]. 

Appeals from Orders of Déportation Made by Commissioner. 
Consolidated and tried by consent. 

William R. Leaken, Asst. U. S. Atty. 
C. E. Dunbar, for défendants. 

SPEER, District Judge. The questions before the court in thèse 
cases arise upon appeals from the order of George K. Calvin, United 
States Commissioner for the Northeastern Division of the Southern 
District of Georgia, rendered at Augusta, by which that officer di- 
rected the déportation, conformably to the statute, of both of the 
appellants. The appeals were tried together by consent, and, while 
separate decrees will be entered, one opinion will sufïice for both. 

It is évident from the facts that both of the appellants are "Chinese 
persons," and both belong to the cooly or laborer class. The évi- 
dence shows that neither of them is within the excepted classes which 
are permitted to réside in the United States. Neither possesses nor 
prétends to hâve any certificate conformable to law, which is the 
required évidence of their title to résidence hère. Under reiterated 
décisions of the Suprême Court of the United States, and by the plain 
terms of the act, the court is constrained to order their déportation 
to China, unless some good légal reason is presented which will en- 
able us to avoid this severe alternative. A hearing de novo on the 
appeal was had. Counsel for the défendants insist that the thirteenth 
section of the act of September 13, 1888, c. 1015, 25 Stat. 479 [U. S. 
Comp. St. 1901, p. 1317], by virtue of which the défendants were 
arrested and carried before a commissioner, is unconstitutional, and 
as authority for this contention the case of United States v. Coe 
(D. C.) 128 Fed. 199, decided at chambers by District Judge Wing, 
of the Northern District of Ohio, was cited. The opinion of the 
judge in that case déclares the act unconstitutional for the reason that 
persons other than Chinese may, by virtue of its provisions, be ar- 
rested and possibly deported. The learned judge there also refused 
to make his finding the judgment of the court, for the reason that 

f 1. See Aliens, vol. 2, Cent. Dig. § 74. 

ii 2. Citizenship of the Chinese, see notes to Gee Fook Sîng v. United 
States, 1 C. G. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 332. 
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from hîi construction of the act the appeal was to tfie judge of the 
District Court as an individual, and this did not import that his"was 
the action of the court, itself. Unhappily for this contention, the 
case was carried by appeal to the Suprême Court of the United 
States, and was there argued by Solicitor General Hoyt'and Assistant 
Attorney General McReynolds for the United States. It does not 
appear that there was any appearance for Jock Coe, Bong Meng, and 
Woo Joe, the Chinese whose rights were involved. The case was 
decided by the Suprême Court on the 2d of May, and the opinion 
rendered by Chief Justice iPuller appears in the Advance Sheets of 
the Lawyers' Co-operative Publishing Co., June 1, 1904, p. 629 et seq. 
In the Suprême Court the décision of the District Judge of the North- 
ern District of Ohio was reversed. 24 Sup. Ct. 629, 48 L. Ed. 931. 
The matter directly before the court was whether an appeal to fhc 
District Judge was an appeal to the District Court, and this thé Su^ 
preme Court answered in the affirmative. However, the action and 
opinion of the District Judge was before the Suprême Court of the 
United States. That court must hâve understood that the pertinent 
clause of the Chinese exclusion act of September 13, 1888, c. 1015, § 
13, 25 Stat. 479 [U. S. Comp. St. 1901, p. 1317] was challenged and 
involved in the record tléfore it, and, after reading the extensive and 
critical review of the act àhd its authorities made by Chief Justice 
Fuller, it is quite impossible to doubt that the çonstitutionality of the 
act was recognized as settled. Indeed, in the strenuous and con- 
tinued résistance to the., déportation of Chinese made in many cases, 
in ail of which the sovereigi]! power of the United States to exclude 
aliens of an objectionable^character has been upheld, such power is 
no longer open to questiqh. It can scarcely be questioned that the 
power pf déportation ôf aljens is one inhérent to government, and 
îike the power of naturalizfition must réside in thè gênerai govern- 
ment, and not in the States! With regard to the latter power, said 
the Federalist, No. 32 : 

"This power must necessarlly be exclusive, because, If each state had power 
to prescribe a distinct riile, there eould be no uniform rule." 

And said Mr. Justice Stùry, in his Commentaries on the Constitu- 
tion, vol. 2, p. 46 : 

"If aliens might be admltted Indlscrlmlnately to enjoy ail the rights of clti- 
zens at the wlll of a single state, the Union mlght Itself be endangered by an 
Influx of îoreigners hostile to Its institutions, Ignorant of Its powers, and 
Incapable of the due eetlmàte of Its privilèges." 

Because of such apprehended danger as that described by the 
illustrions commentator on the Constitution, Congress has sought to 
protect the country by the Chinese exclusion act, and, however harsh 
its provisions may seem to those who are accustomed to the practi- 
cally unbounded liberty of the American citizen, the obligation of the 
law upon the judicial ofScers of the government can no longer be 
questioned. Said Chancellor Kent in his Commentaries, vol. 1, p. 35 : 

"If any govermuent deems the introduction of foreigners or thelr merchan- 
Aise Injurlous to those Interests of thelr own people whleh they are bourid to 
yrotect and promote, they are at Uberty to wlthhold the Indulgence. The 
entrT of foreigners and their effects l8 not an absolute rlght, but only one of 
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imperfect obligation, and It Is subject to the discrétion o( the govérnment 
which tolérâtes it." 

Besides, in the case of Fong Yue Ting v. U. S., 149 U. S. 698- 
763, 13 Sup. Ct. 1016, 37 L. Ed. 905, this power of the government is 
expressly upheld. This décision has been followed in many cases. 
See 12 Rose's Notes on U. S. Reports, 422. 

An attempt has been made to show that the Chinese before the 
court are natives of Hongkong. This has been a British possession 
since 1843. The appellants are both apparently young men, and for 
thèse reasons it is insisted that they are British subjects, and not 
amenable to the provisions of the Chinese exclusion act. This, it is 
contended, is dépendent on a treaty between this government and 
the Emperor of China. The Chinese exclusion act, however, as now 
of force, is independent législation of Congress. It is not controlled, 
but merely assisted, by the treaty with China. Besides, while Hong- 
kong is a naval station and crown colony of Great Britain, its local 
government has experienced many difficulties from the remarkable 
development of cooly immigration through that port. It is, indeed, 
a seaport from which swarms of Chinese laborers hâve embarked for 
this and other lands. It does not follow, therefore, that a Chinese 
person from Hongkong is a British subject. Nor under the pro- 
visions of the law would this seem material. By section 15 of the 
act of Congress of July 5, 1884, c. 220, 23 Stat. 118 [U. S. Comp. St. 
1901, p. 1311] it is declared that "the provisions of this act shall 
apply to ail subjects of China and Chinese, whether subjects of China 
or any other foreign power." 

For thèse reasons a decree of déportation will be granted in ac- 
cordance with the provisions of the law. 
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SAMË V. POONG KING. 

(District Court, S. D. Georgia, N. B. D. August 4, 1904.) 

1. Aliens— Chinese Exclusion— Bail on Appeal. 

After a final order of déportation has been entered by a district court 
or judge against a Chinese person, he is not entltled to be admitted to 
bail pendlBg an appeal as a matter of rlght, but admission to bail rests 
in the discrétion of the court, which should be carefully exercised with 
regard to the spécial cireumstances of the case. Where it does not appear 
that défendant had any justification for entering the country, but that he 
entered and remained in plain violation and défiance of the law, bail will 
not be allowed. 

On Application for Bail Pending Appeal to Circuit Court of Ap- 
peals from Final Order of Déportation. 

C. E. Dunbar and Sam'l H. Myers, for applicants. 
Williarii R. Leaken, Asst. U. S. Atty. 

11. See Aliens, vol. 2, Cent. Dig. S 94. 
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SPEER, District Judge. The District Court, after full hearing de 
novo in thèse cases, granted final orders of déportation. There was 
nothing whatever shown either in the way of évidence or of argument 
which, in view of the provisions of the Chinese exclusion act, could, 
in the opinion of the court, even remotely justify the présence of the 
appellants in the United States. This will plainly appear from the 
record and the opinioti of file. Applications for appeal to the Cir- 
cuit Court of Appeals hâve béén made, and, of course, granted. 
This was accompanied with application for discharge of the appel- 
lants on bail, with the request from counsel that the penalty of the 
bail bond should be small in amount, counsel stating, moreover, 
that if bail was fixed the applicants could give bond. This applica- 
tion for bail is resisted by the government upon the gênerai ground 
that it is an ordinary expédient of Chinamen of this class to give bail 
bonds, to forfeit the same, and thus avoid, at least for a tirae, and 
perhaps petmanently, the effective opération of the statute and the 
judgment of déportation. It is also insisted that after final order 
in such cases the court has no power to grant bail. 

To refuse bail to any person whose liberty on American soil is at 
stake, even though he be an undesirable immigrant, seems upon first 
impression to be in ill accordance with the huraane and benignant 
principles of our constitutional law. The eighth article of the amend- 
ments to the Constitution commands that "excessive bail shall not be 
required." If, then, it be unlawful under our System to deprive any 
person of his liberty by fixing excessive bail, which he cannot give, a 
fortiori would it seem also unlawful to deprive him of his liberty by 
refusing bail altogether. In the absence of mandatory provisions, 
such would inevitably be the conclusion of an American court in a 
justiciable case, if the légal rights or constitutional privilèges of an 
American citizen were involved. This would be true also if in such 
a case the légal rights of an alien were in issue. But the order of 
déportation of a Chinese person who has plainly violated the exclu- 
sion act made by a coùi't of the United States, pursuant to the acts 
of Congress, is not made in an ordinary justiciable case, and does not 
deal with "légal rights," as that expression is generally understood. 
It merely ihvolves the pretended claim to remain in this country of 
an individual, who, against settled American policy, and against the 
positive command of ouf statutes, has surreptitiously and fraudulent- 
ly obtruded his unacceptable présence among our people. The hear- 
ing in such cases is not according to the rules of the common law. 
By paragraph 3 of Act May 5, 1892, c. 60, 27 Stat. 25 [U. S. Comp. 
St. 1901, p. 1320], any Chinese person arrested under the provisions 
of the act shall be adjudged to be unlawfully within the United States 
unless he shall establish by affirmative proof to the satisfaction of the 
judge or commissioner his right to remain. The burden of proof, 
then, is oh the prisoner to show his right to remain in the United 
States. Ah How et al. v. United States, 193 U. S. 65, 24 Sup. Ct. 
357, 48 L. Ed. 619. In such an inquiry no formai complaint or 
pleadings are required. Id. It follows that a Chinese person, unlike 
a citizen of the United States, may, without due process of law, as 
that term is generally understood, be deprived of his liberty while on 
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this to him inhospitable shore, and ûntil he is repatriated at the ex- 
pense of the United States, and deposited in safety on the soil of his 
native country. To express it otherwise, the acts of Congress pro- 
viding a summary method for his déportation constitute due process 
of law as to him. Nor is a judicial officer of the United States bound 
to accept the uncontradicted évidence of a Chinese person. This 
was the conclusion of the Suprême Court in the same case, whicb 
is the latest decided upon the subject. In that case, it is also true 
that the court dechned to express an opinion as to the right of the 
applicants to give bail pending their appeal. It did this upon the 
ground that, since the judgment of the court below was afBrmed, it 
was merely a moot question. Since, in the fîrst instance in cases Hke 
that at bar, the Chinese person had no right to corne hère, and no 
more right to remain, where he is openly and palpably seeking to set 
the law at despite, he bas taken his chances pretty much as the par- 
ticipants in any other invasion of foreigners might do, and he seems 
to hâve little right to complain at the somewhat ungentle and vigor- 
ous methods of expulsion which are made applicable to him by the 
acts of Congress. 

It appears from the copions literature upon this subject that ap- 
peals, with applications for bail, and the conséquent delay, constitute 
a part of the gênerai scheme by which Chinese persons, in violation 
of our law, seek to avail themselves of American opportunities. A 
sufEcient postponement of the day of déportation secured, the Chi- 
nese person is the victor over American law. Unlike other unde- 
sirable immigrants, he bas no wish to remain permanently. This is 
interestingly made to appear from the brief of the Solicitor General 
filed in Ah How and many other Chinamen v. United States, 193 
U. S. 65, 24 Sup. Ct. 357, 48 L. Ed. 619. On the other hand, ail the 
pertinent enactments on this subject are convincing that it was the 
intention of Congress to preVent delay in thèse cases by such meth- 
ods, or by any method. The Chinese person is allowed only 10 days 
in which to appeal to the judge of the District Court. It is expressly 
enacted that where he makes application for habeâs corpus no bail 
shall be allowed, and that the case shall be heard and determined 
promptly. Thèse statutes apply to the "landing" and "entry" classes. 
Under Act Nov. 3, 1893, c. 14, 28 Stat. 7 [U. S. Comp. St. 1901, p. 
1323], when an order of déportation is made, the màrshal is required 
to exécute the same with ail convenient dispatch. Pending such ex- 
écution, the Chinese person, it is provided, shall remain in the cus- 
tody of the United States marshal, and shall not be admitted to bail. 
This provision, with much show of reason, was strongly argued by 
the Solicitor General to relate to ail final orders of déportation. 
Surely, if it is plainly the policy of the law to refuse bail to the China- 
man who upon habeas corpus insista that he is illegally detained, it 
would seem generally incompétent to grant it after the court has 
soleranly adjudged that his détention, for evading the exclusion act, is 
proper and lawful. It is, however, true that the practice of the courts 
in différent judicial districts on the subject of allowing bail in cases 
of appeal from final orders of déportation is marked by some vari- 
ance. In re Ah Kee (C. C.) 21 Fed. 701 ; In re Chow Goo Pool 
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(C. C.) 25 Fed: 77 ; In re Ah Moy (C. G.) 21 Fed. 808. Thèse cases 
just cited were, however» decided before the amended law of 1892. 
In Re Chin Yuen Sing (C. C.) 65 Fed. 788, an opinion rendered by 
Circuit Judge Lacombe of the Southern District of New York, may 
be given in its entirety : 

"It is Eot necessary," éaid the learned judge, "to décide the question argued 
upon this application, viz., whether or not this court Is expressly forbidden by 
statute from releasing on bail pendlng appeal, where the relator is a Ohinese 
immigrant. Concededly, there is such a prohibition, where the application is 
being consldered by the court in the flrat instance. Act May 5, 1892, c. GO, § 5, 
27 Stat. 25 [U. S. Comi). St 1901, p. 1320]. That belng so, It would be a sin- 
gular exercise of discrétion whlch would release an immigrant on bail after 
the court bas decided that he should not be permitted to enter the eountry, 
whèn the statutes requlre that he shall not be released on bail before the court 
has so decided, and when there is still a posslbillty that its décision might be 
favorable to him. Application denled." 

It seems, however, that the Suprême Court has not made a final 
deHverance on this subject, although it appears to hâve been pre- 
sented by motion in the caise of Chin Bak Kan, 186 U. S. 193, 22 Sup. 
Ct. 891, 46 L. Ed. 1121, and urgently asked for in the case of Ah 
How et al. V. U. S., 193 U. S. 65, 24 Sup. Ct. 357, 48 L. Ed. 619. 

With the aid of such assistance as we hâve received from the au- 
thoritiesin the somewhatfùnsettled state of the law on this subject, 
we conclude that after such final order of déportation a Chinese per- 
son is not entijtled to bail as a matter of right. We also think it is 
safe to conclude, and so hold, that the application for bail after final 
order of déportation by the 'District Judge or Court, is one addressed 
to the sound discrétion ôfthë court. This discrétion should be exer- 
cised with àareful regard to the évidence and the spécial circum- 
stances of the case. Considération should be particularly had with 
référence to the sincerity and good faith of the claim by the Chinese 
person that he is entitled to remain in 'the United States. In thèse 
cases Cohgress seems to hâve imposed upon the courts and judges 
quasi executive functions. This has been done to make effective 
powers of a political' cfaàracter, which Congress, having control of 
the whole subject, might readily hâve intrusted to officiais of one or 
another of the executive departments. When, however, by Con- 
gress, a judge or court, is empowered to do the political act of order- 
ing the déportation of an undesirable alien, unless there are manda- 
tory provisions to the contrary, the court will exercise the powers 
thus granted in accOrdance with that gênerai discrétion which it is 
ever pleased to exercise whenever possible in favorem libertatis, and 
for the amélioration or avoidance of human suffering. 

Conceding," then, that there is no statUte which expressly author- 
izes the court ta grant bail in such cases, and that the trend of ail 
the relative enactments is unfavorable to the prayer for bail, there is 
yet by the rules of the common law, independently of statute, an an- 
cient jurisdiction to admit to bail. Queen v. Spilsbury, 2 Q. B. D. 
[1898] 615; quoted with approval in Wright v. Henkel, 190 U. S. 63, 
23 Sup. Ct. 781, 47 L,. Ed. 948. It is to be observed also that the 
Suprême Court of the United States, while refusing to admit to bail 
in that case, which was a case of extradition, declared : 
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"We are unwllllng to hold that the Circuit Courts possess no power In re- 
spect of admltting to bail other than Is speclflcally vested by statute, or that, 
whlle bail should net ordinarily be granted in cases of foreign extradition, 
those courts cannot in any case, and whatever the spécial circumstances, 
extend that relief." 

The same observation would doubtless hâve been made in a proper 
case with référence to the District Court. Now, it is clear that there 
are many circumstances easily conceivable where a refusai of bail 
would be abhorrent to that sensé of gênerai justice which, in the 
absence of statutory restriction, often commands judicial action. 
Such a case recently might hâve occurred in this jurisdiction. A 
young Chinese girl of blameless character sought to accompany to 
this country a niissionary and his wife with a view to obtain a 
Christian éducation in a widely known educational institution for 
young women. Her right to do so was no doubt in ail sincerity, and 
perhaps properly, challenged at the port of entry by the ofhcials of 
the government. The difficulty was happily adjusted by the liberality 
of the administration ; but, had the girl reached the district, and had 
it become necessary to make order for her déportation, how abhorrent 
would it hâve been to the humane principles of our civilization to 
hâve also made order which would hâve resulted in the confinement 
of this young woman amid the vile associations of the common jail 
until she could hâve been returned to China? The Case of Kol Lee, 
132 Fed. 136, decided by this court at this terra, aflforded a case 
where discrétion must hâve been exercised in favor of granting bail. 
In that case the Chinese person was a widely known and generally 
respected proprietor of several laundries, who had entered this coun- 
try as a merchant more than 19 years ago. , His certificate had been 
lost. There was no doubt as to his bona fide claim of right to re- 
main hère, and the court sustainéd that right, and ordered his dis- 
charge. But, had the court felt obliged to hold otherwise on appeal, 
his claim for bail would hâve been founded upon the most palpable 
grounds of justice. There are doubtless many such cases. 

The appellants now before the court starid in a light by no means 
so favorable. They are adventurers, violators of the law, who en- 
tered the country without a décent pretense of justification. Indeed, 
the court is satisfîed that, if any bail was iîxed in an amount which 
the appellants could possibly give, that with a continuing spirit of 
lawless adventure they would forfeit their bonds, and probably make 
themselves an undesirable addition to the Chinese population of the 
country. It is believed, however, that Congress should make pro- 
vision for the détention of such persons in prisons under the control 
of the government, and thus spare them months, and perhaps years, 
of wretchedness in any local jail where they may be held. They are 
prisoners of state, but now they are confîned often with the vilest crim- 
inals from the local courts, and the national court, while obliged to leave 
them in custody, is powerless to, lessen their sufïerings. 

For thèse reasons the application for bail must be disallowed. 
1S2F.— 8 
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In re MACKÉNZIE et al. 

(District Gourt, D. Oonnôcticut July 12, 1904) 

No. 1,419. 

1. Pankbuptct— DiscHABGE— FailubE; to Keep Books or Account. 

Proof that It was the custom pt a manufacturing flrm, prier to Its bank- 
ruptcy, to pay employés on Sâtùrdays intermediate the regular pay days, 
wheil reqùested, with money obtained by eashing customers' checks at some 
nearby place, and that such payments were not shown by the books, and 
also that the partners sometlmes drew ont for personal use equal sums 
without entering the same on the books, Is not sufflcient to sustain a spéci- 
fication of objection to the discharge of the partners on the ground that 
they falled to keep books from which their true condition might be ascer- 
tained, "wlth fraudaient intent to conceal their true financial condition 
and in contemplation of bankruptcy" (Bankr. Act July 1, 1898, c. 541, § 
14b, t30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), where it is shown that 
such customs had prevalled for years before insolvency, and does not ap- 
pear'that the partners knew or believed themselves to be insolvent until 
Immediately before their bankruptcy. 

In Bankruptcy. On pétitions for discharge. 

The follpwing is the report of John W. Banks, Référée in Bank- 
ruptcy : 

1. Saidj l'rank W. Mackenzie and Howard B. Mackenzle, both of Bethel, in 
Fairfleld çflunty, in said district, were duly adjudged bankrupts on the 21st 
day of NôtéAber, 1898. 

2. on the loth day of June, 1899, each Of said bankrupts flled with said réf- 
érée his pétition for dischàrge in accordance with the practice then prevailing 
in thls district. 

3. On the 21st day of June, 1899, I mailed to each known créditer of each of 
said bankrupts a notice containing the substance of said pétitions, and that a 
hearing'upoil the sahie would be held before the underslgned référée on the 
24th day <!)* Jnhe^ 1899, at 2 p. m., and Icaused said notice to be published once 
in the BfÇii^gfsport Standard on the 21st day of June, 1899, a copy of which 
publication is ^nnesed to eàcli of said pétitions. 

4. At said hearing Bèrry Bros., Ltd., and Schorestlne Frères, creditors, by 
W. H. Taylor, théir attorney,' àppeared in opposition to the discharge of each 
of said bankriipts, and s flléd spécifications of objection to such discharge on 
July 3, 1899, , and addltipnal spécifications on November 17, 1899. 

5. Tegtimpny upon said speciflcations was taken before me on September 8, 
1899, and oii humerous othër, occasions thereafter, and oral arguments heàrd on 
December 21J ^ 190.3. A trariscrlpt of the testlmohy taken, amountlng to 858 
folios, is retumed herewith. It wasstipulated and agi'eed by counsel that the 
objections to, the discharge pf both bankrupts should be heard together, and 
that the évidence received should be received as évidence upon each pétition. 

6. The fàcts'.tèlevant to the objections filed in opposition to the discharge in 
each case are às'follows: , 

The bankrupts were partners in the business of bat manufacturers in Dan- 
bury, Conpecticut, under tfae flrm name of Mackenzie & Co., and the spécifica- 
tions of objection, flled relate solely to the conduct of the partnership business. 
The orlgl^ial SÉecîfications In substance allège that from September 7, 1898, to 
September «S®; 1898, the b&nkrtipts credlted certain debtors upoti their books 
with; variou8:.«timsi amountlng in ail to $4,119.34; that from September 15 to 
October 19, 1898, tjje bankrupts withdrew from the bank various sums, amount- 
lng in ail to, ||5,583.e8 ; that the bankrupts' books fâll to show the disposition 
of the surfis fetf'cre'di'téd onthe books and so wlthdrawn from the bank, and that 
the bankrupts concealed and secreted said moneys, and falled to keep books 
of account which showed the disposition of said sums. The original spécifica- 
tions aiso allège that durlng the summer of 1898 the bankrupts concealed or 
destroyed their books of account. The addltional speciflcations flled Novem- 
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ber 17, 1898, allège that between July 1, 1898, and Novenjber 12, 1899, the 
bankrupts reeeived from ail sources $49,397.32, and paid ont $40,405.02 and 
that the dlfCerence between thèse two sums to wlt, $8,992.30, was concealed by 
the bankrupts from their trustée, and that they failed to keep books of account 
showing the disposition of sald sum. They further allège that between .Tuly 1, 
1898, and October 29, 1898, the bankrupts dld a business of $69,000, and that in 
contemplation of bankruptcy they sold goods at less than the prevalling mar- 
ket priées, and converted the proceeds to their own use, and concealed the 
same from their trustée In bankruptcy ; and that the bankrupts failed to keep 
books of account showing the disposition of a portion of said goods, to wit, 
goods to the value of about $20,000. 

Upon thèse spécifications a mass of testimony was taken, the greater portion 
of which, though perhaps relevant to the Issue, whlch was a broad one, was 
very remote, and of little value in assisting the court In determining the issues. 
The time which has elapsed slnce most of this testimony was taken bas largely 
efCaced the facts from the memory of the référée. The record In thls case, 
indeed, covering as It does a perlod of 4% years, is an excellent example of 
how a proceedlng of this character should not be conducted. It will serve as 
a warning to the référée in other cases. I understand that the original spéci- 
fications hâve been practically abandoned, and upon the argument counsel for 
the objecting creditors made no clalms under them. Whether this be so or 
not, an examlnation of the record, whlch I hâve read with considérable care, 
makes it clear that the creditors hâve failed to prove any of the facts alleged 
in the original spécifications. The withdrawal of the moneys from the bank 
alleged In paragraph 4 of the spécifications, was fully explalned by the testi- 
mony of Frank W. Mackenzie, and in the case of every item but one of $92.54 
it was shown to hâve been withdrawn for the purpose of paylng notes of the 
firm due the bank and others, memoranda of whlch appeared upon the flrm 
eheckbook. The disposition of most of the crédit items reclted in paragraph 2 
of the spécifications was satisfactorily explalned by testimony of Frank W. 
Mackenzie, and appeared upon the firm's books. The books dld not, however, 
show the disposition of ail of the moneys so credlted. Two classes of trans- 
actions did not appear upon the books ; First The two partners drew from 
time to time money from the flrm for their personal requirements, and when 
they drew equal amounts no entry of such withdrawal was made upon the 
books of the flrm. The exact amount of such withdrawal during the period 
covered by the spécifications was not shown by the évidence, but I flnd that It 
was a considérable sum. Second. One Morgan, who was formerly bookkeeper 
of the flrm, was employed by the trustée to assist him In settllng the estate. 
After the clalms due to the workmen had been paid by the trustée, Morgan de- 
stroyed the pay roll book, considering that it was of no further value. Neither 
of the bankrupts knew of or authorized the destruction of the book. The reg- 
ular pay days of the flrm were on alternate Saturdays. It was the eustom of 
the flrm to pay off on intermedlate Saturdays such of tbelr employés as chose 
to présent vouchers for the work they had done. Thèse payments were usually 
made, not by drawlng a check for pay roll, but by getting customer's checks 
cashed at nearby places. The stubs of the checkbooks therefore di-d not show 
the sums used in maklng such payments. Thèse "intermedlate pays," so 
called, amounted to from $1,200 to $1,400 each month. The flrm had always 
paid their employés in thls manner, and it was the gênerai eustom among other 
hat factories. In addition to the pay roll book referred to, it appeared that 
the bookkeeper of the flrm some time prlor to the bankruptcy proceedings 
burned a number of old books and papers which were of no further value, and 
for which there was not room in the safe. Neither of the bankrupts Instructed 
him to burn thèse books. It did not appear that the contents of the books 
would hâve thrown any light upon the financlal condition of the firm at the 
time of the bankruptcy proceedings, or that they were of any value whatever. 

The greater portion of the évidence taken in support of the addltlonal 
spécifications tended only in a very remote way to establish any of the allé- 
gations of the spécifications. The only évidence taken under thèse spécifica- 
tions whlch requlres considération at this time is that of Mr. Peck, who testi- 
fled in June, 1900, and February, 1902. Peck qualified as an expert book- 
keeper, and testified that he had made an examlnation of the flrm books In 
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NoTeniber, 1899, and at that tlme madé; up a statement showlng the reauits of 
hls examlnatîon. He testlfled thàt acèordlng to tbls statement the flrm's booka 
showed that from July 1, 1898, to November 12, 1898, the bankrupts had re- 
œlved from $8,000 to $9,000 more than they had pald eut. He testlfled that 
this statement Included not only disbUrsements appearing upon the books, but 
some disbTirsements which did not appear upon the books, but the amount of 
vvhich he dld not state. Thls statement was not offered In évidence, and has 
never beeh seen by the référée, lïr. Peck testlfled that in ascertainlng tlie 
amount disbursed for pay rpll he took the amounts which the checkbook stubs 
showed had been drawn for pày roll purposes. As appears from what has been 
said above, the payments on pay rolJ accouht made between the regular pay 
days ând which did not appear ùpon the checkbook stubs amounted to between 
$6,000 àhd $7,000 durlng the period from July 1 to November 12, 1898. Mr. 
Peck aiso testlfled that the statement did not Include the amounts wlthdrawn 
by the bankrupts for their j^ersonal expenses which did not appear upon the 
books. Thèse spécifications allège, flrst, the concealment of a certain amount 
of money belonging to the bankrupts' esta te; and, second, the f allure to keep 
books of account, which would show the disposition of the money alleged to 
hâve been concealed. Tbe concealment by the bankrupts from their trustée of 
projiertiir belonging to the estate is, àcrlminal offense. The burden is upon 
tbe objecting ereditors to establish Its commission by elear and satlsfaetory 
évidence. The proof in thls case falls far short of this requlrement. It shows 
at fflost a mère boqkkeepirig discrepaney accordlng to a statement not before 
the court, but which admlttedly dld not include items which, if included, would 
probàbly màké gpod the discrepancy. 

The failure of tbe bankruptè to Içgep books from which their true flnancial 
condition cppld; be ascertalned' is thè setiond ground of ob.1ection in thls case. 
As the law stood prlor to tbe amendnlent of February 5, 1903 (and that is the 
law applicable to this case), such failure must hâve been with fraudulent in- 
tent on the.Rart'bf the ban^fupts to, coiiçeal tiielr true flnancial condition, and 
in contempiatl'on pf bankruptcy. It is true that the bankrupts in this case 
failed to ljee|) Çc^m^Iete and accurate books of account. There is nothing in the 
evidenc^,h6}Vèyet, Which even t^nds to show that thelf method of bookkeep- 
ing waà .ètcedfniianied by fraudulent intent to conceal their flnancial, condition, 
Or was adopte^ ih contemplation of bankruptcy. Proof of such fraudulent in- 
tent should bè cle^r, The évidence hère strongly rebuts any such fraudulent 
intent on the pâ,?! of either of tbese bankrupts. There was no substantial 
evidencjB tn support of thé last allégation of the additional spécifications that 
the bankr'uptS sold goods at less than the prevaillng market priées, concealed 
the procéeds from their trustée, and failed to keep books shpwing the disposi- 
tion of a portion of said goods. 

I flnd that the speeiflcations baye npt been sustalned either in the case of 
Frank W. Maçkenzle or Ho\v^rd E!. MÎàckenzie, and in my opinion each of said 
bankrupts is entltled to a discharge. 

Howard W.Taylor, for ereditors. 
Granville Whittlesey, for bankrupts. 

PLATT; District Judge. The report of the référée, to whose ability 
and fairness it gives me pleasure to attest, and the voluminous in- 
sistence of counsel for the ereditors, hâve indueed a very careful ex- 
amination of the record. Having done so, I am ready to state 
briefly how the matter strikes me. It ought, in my opinion, to be 
eounted against'me for blâme if Ishould disregard his adviee. His 
conclusions of fact, of course, I must accept. As to errors of law, 
I ean find no évidence wrongfuUyadmitted which can hâve injured 
the ereditors, and no évidence wrongfuUy rejected which could 
hâve helped them if it had been admitted. The case really turns 
on the question of when the bankrupts found out that they were in- 
solvent It is clear that their financial condition as shown by the 
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April, 1888, inventory, was in évidence, at the solicitatîon of coun- 
sel for the creditors. That statement showed that the alleged 
bankrupts were then $16,000 or $17,000 to the good. They filed 
their pétition in the fall. The référée finds that they did not know 
of their insolvency until shortly before the fiHng. The trouble in 
this case is the one which frequently appears. A going business 
has a certain value, but as soon as the business dies the dépréciation 
in the value of assets is enormous. It is unreasonable to expect 
in any case that the parties will appreciate their situation until the 
certainty of stoppage stares them in the face. Courage and hopc 
are very important f actors in a business career, but they frequently 
lead their possessor beyond the danger line. 

The report of the référée is accepted, and the bankrupts are dis- 
charged. 



THE ALNWICK. 
(District Court, S. D. New York. June 2, 1904.) 

1. Seamen-^Desebtion^-Evidence Considered. 

Evidence held not to sustain a daim of désertion made by a ship again-st 
seamen, but to show tliat they left the ship temporarily when in port, 
with tlie consent of the officers, and that when they returned she had 
sailcd. 

2. ADMIB.4LTY JUEISDICTION— SUIT FOE SeAMEN'S WAGES— FOBEIGN SHIP. 

A court of admlralty of the United States may, in its discrétion, take 
jurisdiction of a suit by seamen to recover wages from a foreign ship, 
and will exercise such discrétion in favor of jurisdiction where libelants 
are American seamen, and a strong case for immédiate relief is shown, 
op where they invoke the provisions of the statutes of the United States. 

3. Seamen— Reooveky qf Wages— Invalidity of Oontract. 

Act Dec. 21, 1808, c. 28, § 24, 30 Stat. 763 [U. S. Comp. St. 1901, p. 
3079], which prohibits the payment of advance wages to seamen, and is 
in express terms made applicable to foreign vessels where there is no 
conflicting treaty provision, is applicable to a case of the shipment of 
seamen on a British vessel in an American port; and by virtue of Rev. 
St. § 4523 [U. S. Comp. St. 1901, p. 3075], providing that ail shipments of 
seamen contrary to the provisions of any act of Congress shall be void, 
such seamen, to whom an advance was made on signing the articles, may 
leave the service at any time, and recover wages for the time served, and 
their right is not affected by their waiver of any daim to recover the 
sums advanced. 

In Admiralty. Suit by seamen to recover wages. 

Hunt, Hill & Betts and Howard M. Long, for libellants. 
Convers & Kirlin (John M. Woolsey, advocate), for claimant. 

ADAMS, District Judge. This action was brought by William 
Gibbs, William Phillips, Frank Washington, George Wayland, 
James Harris and Walter Fulton, American seamen, to recover 
wages earned by them in 1903, while working on the British steam- 
ship Alnwick. 

t 2. See Admiralty, vol. 1, Cent. Dig. §§ 74, 76. 
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The libel allèges that Gibbs, Phillips and Washington shîpped at 
Savannah, Georgia, on the Yth day of February, at a monthly com- 
pensation of £4 :10s. ; that Fulton shipped at Genoa, Italy, on the 
15th day of March, at £3 par month, and that Harris and Wayland 
shipped at New York City, early in May, at £4:10$. par month; that 
the vessal arrived in Philadelphia about August 15th, 1903, and whilst 
loading coal there, the boatswain was injured; that the Ubellants, 
thinking he was not being properly cared for by the master, sought 
and obtained permission to go ashore and arrange for his removal to 
the hospital; that they did not intend to désert; that having arranged 
for the removal of the boatswain, they shortly returned to tha place 
where they had left the steamship, but were unable to find her as she 
had departed on her voyage. A schadnle of wages was annexed to 
the libel as follows : 

"Due William Glbbs, wages from Feb. 7th, 1902, to October 24tb, 1902, 

8mos. ISdays @ $2l87/i„o per mo 188.08 

Less amount received 52.00 

Balance due 13G.08 

Due William Phillips, wnges from Feb. 17th. 1902, to October 24th, 

1902, 8 months 18 days @ $2187/100 per month 188.08 

Less amount received 43 . 00 

Balance due ......,., 145 . 08 

Due Frank Washington, wages from Feb. 7th, 1902, to October 24th, 

1902, 8 months 18 days @ $218r/ioo per month 188.08 

56.00 

Balance due 132 . 08 

Due Walter Fulton, wages from March 15th, 1902, to October 24th, 

1902, 7 months 10 days @ $9^Vioo per month 71.28 

Less amount received 13.00 

Balance due 58.28 

Due James Harris, wages from May 9th, 1902, to October 24th, 1902, 

5 months 15 days @ $21sVioo per month 120.28 

Less amount received 20.00 

Balance due 100.28 

Due George Wayland, wages from May 9th, 1902, to October 24th, 

1902, 5 moiiths 15 days 120.28 

Less amount received 42.50 

Balance due 77.78 

Total 649. 58" 

The answer admits the randition of some services by the libellants 
at the ratés of compensation alleged ; that the boatswain, on or about 
September 13, 1902, was injured by being struck by a small boat that 
was being loaded on the steamship as a part of her cargo, but dénies 
the other allégations of the libel and then sets up: 

"Twelfth: Further answerlng, and as a separate defence herein, the claim- 
ant allèges that the said libellants, on or about the evening of September 13th, 
1902, while the sald S. S. Alnwick was in the harbor of Philadelphia, wilfully 
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and without permission dld leave and désert sald ship and hâve nev» retumed 
thereto." 

Subsequently the libel was amended as follows: 

"Libellants are informed by counsel and believe and accordlngly aver that 
their contracts with the respondents in thls case, as set out in tbe said shlp- 
ping articles, are void under the provisions of Section 4523 of the Revised Stat- 
utes of the United States [U. S. Comp. St. 1901, p. 3075], In that in making 
the sald contracts the master acting as the agent of the respondents violated 
an express provision of the Act of Congress of Deceœber 21, 1898, entitled 
'An Act to Amend the Law relating to American Seamen, for the Protection 
of such Seamen, and to promote Commerce' [Act Dec. 21, 1898, c. 28, 30 Stat. 
763, U. S. Comp. St. 1901, p. 3079], by paying to each of the Libellants at the 
time of their shipments an advance of Twenty Dollars on account of each of 
them before the said S. S. Alnvrick left port and before anything had been 
earned by the Libellants. And for that reason Libellants aver that they had 
the right to leave the service of the sald respondents and of the said Alnwick 
at the time they did so leave and are now justly entitled to recover their full 
wages for the time served by them on the said steamer except that the said 
sum of Twenty Dollars should be deducted from the wages clalm of each of 
them." 

The ansvi'er to this amendment was as follows : 

"Tenth: It dénies ail and each of the matters alleged in the amendment to 
the said libel verlfied the 7th day of May, 1904, and flled the lOth day of May, 
1904." 

At the same time that the amendment was allowed, the proctors 
for the claimant filed the following waiver: 

"Ail claims for any sums of money paid to the libelants at the time of their 
shipment in the nature of advances are hereby walved. 

Hunt, Hill and Betts 

Proctors for Libelants. 
Dated, New York, May 10, 1904." 

It is necessary to détermine first, whether there was a désertion. 
After a careful perusal of the testimony of the libellants and the of- 
ficers of the vessel, I feel constrained to adopt the contention of the 
former that they did not intend to désert. 

The nien say that they did not intend to désert and it is not rea- 
sonable, under the circumstances, to suppose that they did. They ail 
had a large amount of money coming to them, which they would, 
at least, endanger by leaving their vessel without permission. While 
it appears to be true that the boatswain, their companion and rela- 
tive of two of them, was not in any real danger, there can be no 
doubt that he was injured painfuUy, by a torn heel, and desired to 
be taken to a hospital, rather than rely on such treatment as would 
resuit from the services of the ofïicers of the ship. Doubtless their 
attention would hâve sufficed to put him on his feet again within a 
few days but the désire for more skillful treatment was natural on 
the part of himself and his companions, ail colored, and there ap- 
peared to be no real objection on the part of the officers of the ship 
to their seeking it. They started from the ship for such purpose in 
their working clothes, leaving aboard their best clothing, which was 
subsequently thj-own away by tihe officers. After landing, the men, 
under the advice of a police officer, whom they met on the street, 
soughtthe police station in their pursuit of an ambulance to remove 
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th« iffljtired man, which they did not'succeed in getting, after waitîng 
for some hours, and they returned to where they had left their shîp, 
intending to go aboard and rçsvime their duties, b-ut when . they 
reached the wharf the ship had pulled eut. They slepf upon the deck 
of a barge lying near by where the ship had been and the next day, 
having obtained some boats, continued their efforts to get aboard 
but Were ùtlfiblé to find the ship, aB Bhe had left the port. The néxt 
day, ïylqjjday, they went to the bffi'ce of the British Consul, submit- 
tirig themselves to his juriSdiction, but he would not do anything for 
them. They then, being without proper clothes in which to seek 
other eiïiployment, went to â boarding house to await the return of 
their ship, but she did not, apparehtly, rèturn to Philadelphia and 
the libel Vifas subsequently filecj heré. Thèse facts, with some ad- 
ditional ones developed by the testimony but not important enough 
to be detailed, are convincing that there was no intention of deserting. 

I hâve ttot overlooked the testirhony of the officers of the ship to 
the effect that the men were warned if they left the ship they would 
be deserting her, but I do not fully crédit what the officers say. 
While it is possible that 'the men, being somewhat ignorant, were 
obstinate about going ashore on account of their comrade, it is not 
crédible that they voluntarily abandoned the large sums of money, 
which they had earned through months of subordination and labor, 
in the fàcé bf such a warning. I am rather inclined to believe that 
the men are rîght in their contention that they were permitted to go 
ashore and that the circumstance was taken advantage of by the 
officers to get rid of them and their claims. The testimony shows,. 
without substantial contradiction, that they had performed their du- 
ties reasonably well, and it is not probable, that at the last moment, 
having nothing to gain and a great deal to lose by désertion, they 
would voluntarily giye ûp f)0sitionsj which apparently satisfied them, 
together with their accruèd wages, and throw themselves upon the 
world, without the money or clothing necessary for their ordinary 
comfort. 

The claimant insisté that the court should refuse jurisdiction of 
the case, becàuse the libellants first applied to the British Consul and 
he decided agàinst them, citing Hoeh v. The New City (D. C.) 47 
Fed. 328, but the assùmption of jurisdiction against foreign ships has 
been always a matter of discrétion with the court even when the sea- 
men are foreign also— The Troop (C. C. A.) 128 Fed. 859, 863— and 
this seems to be an instance for its exercise in the libellants' favor, 
they being American seamen and making a strong case for immédi- 
ate relief. But apart from such considération, the libellants hâve in- 
voked the provisions of the Act of Congress of December 21, 1898, 
c. 28, 30 Stat. 755, 764 [U. S. Comp. St. 1901, pp. 3071, 3080], and sec- 
tion 4523 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 3075]. 

The forfeier provides (763) : 

"Sec. 10. (a) That It shall be, and Is hereby, made unlawful In any case 
to pay any seaman wages In advance of the tlme Whenjie has actually earned 
the same, or to pay such advance wages to any Other person. Any person pay- 
ing Buch advauce wages shall be deemed guilty of a mlsdemeanor, and upoB 
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<»nvlction shall be punlshed by a fine not less than four tlmes the amount 
of the wages so advanced, and may also be Imprlsoned for a perlod not eiceed- 
Ing six months, at the discrétion of the court. The payment of such advance 
wages shall in no case, excepting as herein provided, absolve the vessel or the 
master or owner thereof from fuU payment of wages after the same shall 
bave been actually earned, and shall be no défense to a libel, suit, or action 
for the reeovery of such wages. If any person shall demand or receive, either 
directly or Indirectly, from any seaman or other person seeking employment 
as seamen, or from any person on bis behalf, any rémunération whatever for 
provlding him witb employment, be shall for every such offense be liable to 
a penalty of not more than one hundred dollars. • • •" 30 Stat. 763 [U. 
g. Comp. St 1901, p. 3079]. 

"(f) That this section shall apply as well to forelgn vessels as to vessels 
of the United States ; and any master, owner, consignée, or agent of any for- 
eign vessel wbo bas violated Its provisions shall be liable to the same penalty 
that the master, owner, or agent of a vessel of the United States would be 
for a similar violation : Provided, That treaties In force between the United 
States and foreign nations do not conflict." 

Section 4523 of the Reviserf Statutes [U. S. Comp. St. 1901, p. 
3075] is as follows (874) : 

"Sec. 4523. AH shipments of seamen made contrary to the provisions of any 
act of Congress shall be void ; and any seaman so shipped may leave the serv- 
ice at any tlme, and shall be entitled to recover the highest rate of wages of 
the port from which the seaman was shipped, or the sum agreed to be given 
him at bis shipment." 

The libellants contend that under the authority of the foregoing 
and of the cases, The Troop (D. C.) 117 Fed. 557; affîrmed sub nom., 
Kenney v. Blake, 135 Fed. 672, 00 C. C. A. 362, and Patterson v. 
Bark Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 1002, the libel- 
lants were justified in leaving the ship at the time they did, although 
they had not completed the term of service prescribed by the shipping 
articles they had signed. 

The claimant admits that if The Troop was correctly decided, it 
controls this case and the libellants are entitled to recover. That 
case relies upon Patterson v. Eudora, which the claimant contends 
has no application in view of the express waiver hère, of ail claims for 
the return of the advances made and the admission that they were 
proper crédits against the wages claims. 

Patterson v. Eudora went to the Suprême Court by certifîcate from 
the Circuit Court of Appeals for the Third Circuit. The questions 
certified were (page 171, 190 U. S., page 823, 23 Sup. Ct., 47 L. Ed. 
1002) : 

"First. Is the act of Congress of December 21, 1898 [chapter 28, | 10a, 30 
Stat. 763, O. S. Comp. St. 1901, p. 3079], properly applicable to the contract 
In this case? 

Second. Under the agreed statements of facts above set forth, upon a libel 
by sald seamen, after the completion of the voyage, against the British vessel, 
to recover wages which were not due to them under the terms of thelr con- 
tract or under the law of Great Britain, were the libellants entitled to a de- 
cree against the v.essel?" 

The facts were (page 171, 190 U. S., page 821, 23 Sup. Ct., 47 L. 
Ed. 1003) : 

"The appellants were seamen on board the British bark Eudora, and flled 
this libel for wages In the District Court of the United States for the Eastern 
District of Pennsylvania. Êy an agreed statement of facts It appears that 
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on Janwary 22, 1900, they sMppéd on board suchi bark to serre as seamen for 
and durlng a voyage from Portland^ Maine, to Rio and othen points, not to 
eiceed twelve months, the final port of dlseharge to be in the United States 
or Canada, with pay at the rate ot on& shilling for forty-flve days and twenty 
dollars per month thereafter. : At the tlme o£ shipment twenty dollars was 
paid on acconnt of each of thenl, anâ with their consent, to the shipping agent 
throngh whom they were employed. On the completion of the voyage they, 
having performed their dutles as seamen, demanded wages for the full tern» 
of service Ignoring the payment: made at their instance to the shipping agent. 
The advanced payment and contract of shipment were not contrary to or pro- 
hlblted by the laws of Great Brltain. It was contended, however, that they 
were prohibited by the act of Congress, above quoted, and that such act was 
applicable.!" : 

The questions were answefed în the affirmative, after a discussion 
of the matters involved, and I do not see why the law there deter- 
mined should not be applied hère, nor why The Troop Case is not 
an authority for the allowance of the libellants' claims. 

Decree fer the libellants for the amounts stated in their schedule, 
with interest. 



HASTOBF V. GRBENWICH INS. 00. 

(District Court, S. D. New York. June 4, 1904.) 

1. Marine Insotance— Constkuqiion op Poliot— Watees of Hudson Riveb. 
A marine poliey on a scow eontained the following provision : "War- 
ranted by the assured to be employed exclusively in the frelghtlng busi- 
ness, and to navigate only the waters of the Bay and Harbor of New York, 
the North and East Rlvers, and Inland waters of New Jersey." Eeld, that 
"North River" could not be extended by construction to include tributaries 
of the Hudson in the state of New York, and that there could be no re- 
covery under the poliey for an injury to the scow recelved while she was 
lying at a dock in Rondout creek, 2% miles from the Hudson. 

In Admiralty. Action on marine insurance poliey. 

Louis B. Adams, for libellant. 

Butler, Notman, Joline & Mynderse and Frederick M. Brown, for 
respondent. 

ADAMS, District Judge^ This action was brought by Albert H. 
Hastorf against The Greenwich Insurance Company, on a marine 
poliey covering a period from November 8, 1899, to November 8, 
1900, to recover the loss sufifered by him through an injury to his 
deck scow Alexandria, on the 26th day of May, 1900, while lying at 
a wharf on the south side of Rondout Creek, about 2}^ miles from the 
Hudson River. This wharf belonged to the MetropoHtan Crushed 
Stone Company, where the scow was taken to be loaded with crushed 
stone. After receiving part of her cargo, the bins gave way and 
large quantities of stone were thereby deposited upon the deck of 
the scow, causing her to sink and be otherwise injured. 

An action was brought in this court against the Hudson River 
Stone Supply Company, which chartered the scow, and that Company 
brought the Metropolitaii Company in by pétition. The action was 
tried out and, as to négligence, dismissed as against both companies, 
on the ground (1) that no négligence was shown on the part of the 
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Supply Company and (2) because the Stone Company had sustained 
the burden of proof which rested upon it to show freedom from nég- 
ligence. It was also held (3) that the scow man in charge was 
guilty of négligence in failing to remove her after he received warn- 
ing of danger. Hastorf v. Hudson River Stone Supply Company 
et al. (D. C.) 110 Fed. 669, affirmed 114 Fed. 1019, 52 C. C. A. 566. 

The Insurance was kept alive by agreement and after the described 
action was decided unfavorably to the libellant, he brought this one 
upon his policy. 

The principal part of the testimony in the action against described 
companies has been stipulated into this case and further testimony 
lias been taken upon the issues hère raised by the answer, as foUows : 

"Sisth: Further answerlng the said libel, and for a separate and distinct 
défense thereto the respondent avers that In and by the terms of the sald pol- 
icy of insurance issued by the respondent, the asstired warranted that the sald 
scow should be employed exclusively In the freightlng business and should 
navigate only the waters of the Bay and harbor of New York, the North and 
East Rivers and Inland waters of New Jersey, with the privilège to use the 
dumping grounds ofC Sandy Hook and to go as far East as Huntington Har- 
bor, Long Island ; and the respondent avers, upon Information and bellef that 
at the time of the alleged damage the said scow was not in the waters within 
which the assured had warranted to navigate her, but was at or near Eddy- 
ville on Eondout Creek, in the State of New York, many miles Inland from 
the North River. 

Seventh : Further answerlng the sald libel and for a separate and distinct 
défense thereto the respondent avers that in and by the terms and conditions 
of the said policy it was provided that the respondent should be exempt from 
ail périls, losses and misfortunes or expenses conséquent upon or arising from 
or caused by want of ordiliary care and skill In navigatlng sald scow, and 
upon information and bellef the respondent allèges that the alleged loss was 
conséquent upon or arose from, or was caused by the want of ordinary care 
and skill of the master of said scow in navigatlng said vessel in that, although 
warned in due time of the danger that the said bins would fall upon the scow, 
the master neglected to remove the scow. 

Elghth : Further answerlng the said libel and for a separate and distinct 
défense thereto the respondent avers that the only adventures and périls which 
it took upon itself to bear under said policy of insurance were certain stated 
risks of the lakes, rivers, canals, Ares and jettlsons ; and upon information 
and bellef the respondent avers that the alleged damage was not an adventure 
or péril of the lakes, rivers, canals. Ares or Jettlsons." 

The policy provided that the vessel was 

"Warranted by the assured to be employed exclusively in the freightlng 
business, and to navigate only the waters of the Bay and Harbor of New York, 
the North and East Rivers, and inland waters of New Jersey. Privileged to 
use the dumping grounds off Sandy Hook and to go east as far as Huntington 
Harbor, L. I." 

The policy further provided : 

"Touchlng the adventures and périls which this Company Is content to bear 
and take upon itself by this Policy, they are of the Lakes, Rivers, Canals, 
Fires and Jettlsons, that shall corne to the damage of the sald vessel, or any 
part thereof. Bxcepting ail périls, losses, misfortunes, or expenses conséquent 
upon, and arising from or caused by the foUowlng or other legally excluded 
causes, viz. ; * * « Incompetency of the master or Insufflclency of the crew, 
or want of ordinary care and skill In navigatlng sald vessel, and In loadlng 
stowing, and securing thys cargo of sald vessel. * * *" 

The first question to be determined is, whether the vessel was, at 
the time of her injury, within the waters covered by the policy. 
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: Therecanjie no doubt that Rondout Creek is a différent body ot 
water from the îïorth, or Hudson, River and that the language used 
dôes not, in terms, cove;- the locality in which this accident happened, 
but to a certain extent the creek is a continuation, or a tributary, 
of the river, and testimony was permitted for the purpose of ascer- 
taining whether the former was intended to be covered. While the 
libellant strenuously insists that it was, his testimony to sustain the 
contention is weak. It consists of bis own statements and those of 
two steamboat men and two insurance men, with a letter from the 
président of the respondent, defining the Hudson River. 
In the letter, referring to another policy, the président said: 

"Referrlng to the encloséd poliey, |34,000, belng Insurance of $3,000 on the 
Barge 'Aona and Sarah,' which you hâve sent to us, statlng that the assured 
has raised the question in relation to the Hudson River, we beg leave to say, 
that we are unable to understand why the question is raised, as the policy 
does not limlt the navigation of the vessel to any partlcular part of the river 
and she is, therefore, privileged to use any part of those waters, which would 
include ail points between New York Harbor and the eity Of Troy, as we be- 
lieve Troy is the head of navigation of the Hudson River." 

This letter has little, if any, bearing upon the question involved 
hère. • 

The testimony of the libellant and the steamboat men is to the 
effect that the creek is subject to the rise and fall of the tide and is 
navigable up to and beyond the place where the boat was injured but 
it does not tend to establish the libellant's contention that the waters 
of this crèek were intended to be covered by the policy. One of the 
insurance witnesses, an adjuster of marine losses, testified that the 
waters of the creek are considered the waters of the North River but 
on cross examination, it appeared that he had nevfer written a policy, 
nor acted, in the business except as a broker. The other testimony 
was of np importance. 

The président of the respondent was then examined, as witness for 
^he respondent, and upon his attention being called to the warranty in 
the policy, testified that by the custom of underwriters, the tributaries 
of the river are not included within and as a part of the waters 
specifically mentioned in policies, except such as are included in the 
waters of the bay and harbbr of New York, which would cover New- 
town Creek, for example, and not Rondout Creek. 

Ail the fofegôing testimony was received tentatively, and subject 
to objection, but it has been considered. I conclude that it afïords 
no aid to a construction of the policy, which is apparently plain and 
unambiguous in its meaning. I do not see how its language can be 
extended to CQver this creek. It may be, that if the question hère 
discussed, had been raised when the policy was issued, that the un- 
derwriters would hâve taken the view now contended for by the libel- 
lant but it Vas not presented. 

The only cases I hâve beèn referred to bearing upon the conten- 
tion hère are : Pearson v. Commercial Union Assurance Co., 1 App. 
Cas. 498, and Birrell v. Dryer, 9 App. Cas. 345, and they seem to sus- 
tain the view that the court should not in such a case go beyond the 
provisions of the policy. 
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Pearson v. Commercial Co. was a case where a vessel was insured 
while lying in Victoria Docks, London, with liberty to go into dry 
dock. The vessel anchored between the Victoria Docks and the dry 
dock and while so anchored was destroyed by fire, one of the périls 
insured against. The issue was, whether the loss happened while 
the ship was covered by the policy and it was held that she was net 
covered while moored in the river for a collatéral purpose. 

Birrell v. Dryer is more in point. There the policy contained the 
words : "Warranted no St. Lawrence between the Ist of October 
and the Ist of April." The vessel was lost in the Gulf of St. Law- 
rence during the excluded period, but not in the river of St. Law- 
rence, and it was held that there could be no recovery under the pol- 
icy because the whole St. Lawrence navigation, both gulf and river, 
was prohibited. 

Lord Blackburn said (351-3): 

"Reliance was placed by some of the judges below on the maxim 'fortiua 
contra proferentem.' I do not think the description of the district excluded 
can be considered as the words of one party more than the other. The ship- 
owner tnowing where he is likely to employ his ship, and that he does not 
intend to use her in some district, generally puts on the slip a description of 
that district In order to induce the underwriters to agrée to a lovver premium. 

I am by no means prepared to say that in some cases where the description 
of the excepted district is spécial, it may not be right to say that thèse are 
the words of the assured. But where the description is, like this, gênerai, 1 
think that the assured has a right to suppose that the underwriters understand 
that description as they ought to understand it. It is alike for the interest of 
assured and underwriters that the description should be defiiiite ; and that is 
attended to in the warranty 'no British America between the Ist of October 
and the Ist of April.' No one could imagine that there was a material différ- 
ence In the risk Ijetween a voyage from the most northern part in the United 
States, and one from the most southern part of British North America, or be- 
tween a voyage commenced on the last day whieh is nijt prohibited, and one 
commenced on the first day whieh Is prohibited. But a fixed limit is agreed 
on to prevent disputes." 

I must adhère to the description given in the poUcy and hold that 
the waters of Rondout Creek were not covered. 

This conclusion renders the considération of the other questions 
unnecessary. 

Libel dismissed. 



THE M. C. CURRIE. 

(District Court, S. D. New York. May 28, 1904.) 

1. Shipping— Damage to Cargo— Depective Covbks. 

A vessel cannot be held liable for damage to a deck cargo of hay arlslng 
from defective covers, whieh were furnished by the shipper. 

2. SAME— SWEATING OF HAY CaBGQ— HaETER AcT. 

A canal boat brought a cargo of hày from Québec to New York, where 
It arrived in good condition. It was loaded by the consignor, and was to 
be unloaded by libelants, who had become owners of the bills of lading. 

112. Statutory exemptions of shlpowners from liability, see note to Nord- 
Deutscher Lloyd v. Insurance Co. of North America, 49 C. 0. A. 11. 
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On arrlvlng In New York the boat and cargo were selzed by Ubelants 
under procesa from tl^e state court in a suit agalnst the consigner, and 
held on demurrage for some 30 days, when the suit was dismissed, and the 
cargo was uhïoaded. Durlng sueli time the weathér was rtamp, and the 
hay in the hold became milsty. The vessel was seaworthy, having no 
more leakage than was nsual In such class of boats. Eeld, that the 
damage was due to the long détention during the damp weather, and to 
the lack of ventilation, due to the manner of loading, which, combined, 
caused the hay to sweat, and neither of which was the fault of the vessel ; 
that she was, moreover, exempted from llability by section 3 of the Harter 
act (Act Feb. 13, 1893, C. 106, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), 
the Injury having arisen from an "inhérent defect * * • of the tlùng 
carried." 
3. Sami>— Delay in DiscHAfiGiNO — Change of Caeriee's to Waeehotjsbman's 

LlABILITY. 

Where a vessel is detainèd, after the expiration of the time for unload- 
ing, by the act of the consignée, her strict llability as a carrier ceases, and 
she is liable as a warehouseman only, for reasonable care in keeping the 
cargo. 

In Admiralty. Actipn for damage to cargo. 

Herbert P. Queal (Emanuel J. Myers, advocate), for libellants, 
Hyland & Zabriskie, for claimant. 

AD AMS, District Judge. This action was brought by Charles B. 
Morris & Company to recover from the canal boat M. C. Currie, the 
damages arising from a failure to deliver a cargo of hay in the good 
order in whiçh it was received. The Hay was bought in the Port of 
St. John, Québec, Canada, âbout the 5th of July, 1903, from Gillaume 
C. Poulin and loaded on the Currie for transportation and delivery to 
the libellants in New York. The written part of the contract between 
the parties was as follows : 

' . "Office of G. C. Poulin, 
Dealer in Lumber, Pulp-wood, Oord-wood, Cedar Posts, and Telegraph Pôles. 

St. Johns, Que. June 19 1903. 

Agreed between Capt. J. B. Currie & G. C. Poulin who hires my two Boats 
'Webster Wagner' & 'M. C. Currie' to load with hay at Ohambly & above 
Chambly — ^the Hay to be transported to New York at the rate of $2.50 two 
50/100 Dollars per ton we to pay towing to & from Chambly to St Johns & 
we to furnish said boats with covers. G. B. Currie 

G. C. Poulin 
to be loaded & 
unloaded inside ot 
4 days 

Bach ent after 
which demurrage will 
be charged of Four 
$4.00 Dollars a day." 

Subsequentiy a bill of lading was issued by the master of the boat, 
as follows: 

"Shipped, In ^ood order and condition, by G. C. Poulin of St Johns and 
consigned to or^ Banq Nationale in and upon the Canal boat M. C. Currie 
whereof Capt -G B Currie is Master for this présent voyage, and now lying 
in Port of St Johns Que 1092 Baies of Hay 172484 pounds. 

Being marked and numbered as per margin, and are to be delivered In the 
like good order and condition at the Port of 131st St. Hudson River New York 
(the Act of God, the King's Enemies, Fire, and ail and every the Dangers and 
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Accidents of the Seas, RIvers and Navigation, of whataoerer natnre and klnd 
excepted) he or they paying Freight for sald Goods at the rate of $276.00. 
Is WiTNEss Whebeof, the Master or Purser of sald vessel hath afflrmed 

to Bills of Lading, ail of thls ténor and date, onç of whlch belng ac- 

compUshed, the rest to stand vold. 

Dated at St Johns this 9 day of July 1903 G. B. Currie." 

(On margin) 

"Recd on a/c of Frt. One hundred & Twenty flve 
fDollars 

G. B. Currie 
Canadian Covers 
to be retd te 
St Johns 
Que 
If more than 
179 tons on the two 
boats, pay over run at the 

rate of 2.50 per ton, for over run." 
(Bndorsed) 

"Dellver to the order of 

FIKST NATIONAL BANK, NEW TOEK 
ON PATMBNT OP ALL CHAEGES 
WITHOUT EECOUBSE 

In Banque Nationale, St. Johns, P. Q. 
I. T. Oppeel Manager 

DELIVBB TO 

Chas. B. Morris & Co 

WITHOUT EECOUBSE 

TO THE 
FIEST NATIONAL BANK, 

NEW TOEK CITY 

Geo. F. Parker 
Asst. Cashr. 
Deliver to order 
Corn Exchange Bank Harlem Branch 

Chas. B. Morris & Co." 

The boat reached New York on the 21st day of July, 1903, and on 
that day, at the instance of the libellants herein, she and her cargo were 
seized as the property of Poulin, under proceedings instituted in a state 
court to recover the customs duties paid on 6 boat loads of hay, amount- 
ing to $1,807.13, purchased by the libellants, of which this was one. 
The boat and cargo remained under seizure for several days, when the 
plaintiffs having discovered that they had accepted drafts covering the 
amount claimed, those proceedings were discontinued and thèse com- 
menced. In the meantime, demurrage had been accruing, which the 
libellants herein paid, together with the freight that was due. 

The loading and unloading were not provided for by the written 
contract but it was understood between the libellants and Poulin, their 
consignor, that the latter was to do the loading and the consignee's part 
was to take the cargo within 4 days after arrivai and pay the duty 
and the freight. Acting on this understanding, PouUn took entire 
charge of the loading and put some of the cargo on deck and some in 
the hold. The former was partly covered by tarpaulins furnished by 
Poulin but they were not large enough to fully protect the cargo should 
storms occur and a space of about 2^ feet from the deck was exposed. 
The cargo in the hold was mostly above the water line and dunnaged 
in the usual way. 
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'ffeé'Weathèr was comparlltiyéay. dry dujing the voyage àind tHe cargo 
reached îtie\^ Yorlt in sùbstâtltklîy the sàme condition it was in when 
shîppèd. Shoctly after tliè bpat's. arrivai in New York it became very 
damp and rainy. The discharging was not commenced until August 
22nd and' only- finished the 35th and it was found that a considérable 
portion of the cargo was damaged, som^ of that in the hold being still 
wet and other parts dried'out but musty. The exposed part of the 
deck cargo was weather stained, through having been wet. 

With respect to the deck cargo, I recently bave had occasion to con- 
sider a somewhat similar case, the question there involved, however, 
being one of demurrage claimed by the transporting vessel. It was 
held that the vessel's claim could not be defeated by the fact that the 
cargo was damaged, through defective covers furnished by the con- 
signer. Graham v. Planters' Compress Company (D. C.) 129 Fed. 
253. The principle is the same in this case and I adhère to such dé- 
termination. 

With respect to the cargo in the hold, I think the testimony makes 
it clear that the damage was due to the wet weather, in connection with 
the long time the hay w^s without adéquate ventilation. The boat 
was in a seaworthy condition, with no more leakage than ordinarily 
good boats usually bave. It is vvell known that vessels of this class 
are seldom, if ever, perfectly tiglit and that they require pumping oc- 
casionally. I find there was nothing unusual in the fact that in this 
case there was a trifling leakage, which made it necessary to pump once 
in every three or four days. Tbe testimony shows that cargoes of this 
kind are apt to sweat, during such weather as prevailed while the ves- 
sel was being detained, espeçially where there is a lack of ventilation, 
which was the case hère, owing to the manner of loading. I do not 
see upon what theory the vessel can justly be held, espeçially as it was 
in no way responsible for the détention or manner of loading ; the for- 
mer being cauSed by the libellants and the latter by the consignor. 
Moreover, even if a strict liability as carrier be originally assumed, such 
relation had ceased when the time expired for the discharge of the 
vessel, and in the period during which the damage occurred, the vessel 
could only be regarded as a warehouse and liable for want of reasonable 
care in keeping the goods. Carver on Carriage by Sea (3d Ed.) § 473 ; 
Clendaniel v. Tuckerman, 17 Barb. 184; McKee v. Hecksher, 10 Daly, 
393. 

Section 3 of the Harter àCt (Act Feb. 13, 1893, c. 105, 27 Stat. 445 
[U. S. Comp. St. 1901, p. 2946]) also provided for the relief of the ves- 
sel in a case of this kind, by the provision : 

"Limitation of liability for errors of navigation, dangers of the sea, acts of 
God, etc. 

Sec. 3. That If the owner of any vessel transporting merchandlse or prop- 
erty to or from any port in the United States of America shall exercise due 
diligence to make the sald vessel in ail respects seaworthy and properly 
manned, equlpped, and supplled, nelther tbe vessel, her owner or owners, 
iigent, or charterers, shall become or be held responsible for damage or loss 
resultlng from faults or errors in navigation or in the management of said 
vessel noc shall the vessel, her owner or owners, charterers, agent, or master 
be held liable for losses arising from dangers of the sea or other navigable 
waters, acts of God, or public enemies, or the inhérent defect, quality, or vice 
of the thing carried, or from insufliciency of package, or selzure under legai 
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process, or from loss resulting from any act or omission of the shîpper or 
owner of the goods, hls agent or représentative, or from saving or attempting 
to save life or property at sea, or from any déviation In rendering such 
service." 

The testimony shows that when a cargo of hay is held confined for 
an undue period, it becomes affected and damaged by sweat in the 
same manner as this one did. This loss arose from "the inhérent 
defect, quality, or vice of the thing carried." 

Libel dismissed. 



UNITED STATES v. TWININQ. 

SAME V. TWINING et al. 

(District Court, D. New Jersey. August 23, 1904.) 

1. District Attoenets— Spécial Assistant— Validitt of Appointment. 

The fact that the commission of a spécial assistant to a District Attor- 
ney appointed under the authority given by Kev. St. § 363 [U. S. Comp. St. 
1901, p. 208], is signed by the Sollcitor General In the Department of Jus- 
tice as "Acting Attorney General" does not affect the validity of the ap- 
pointment; the Solicitor General being empowered by section 347 [U. S. 
Comp. St. 1901, p. 202] to exercise the duties of the office of the Attorney 
General in case of his absence, whlch will be presumed in support of the 
regularity of the appointment. 

2. Same — Appeaeance befobe Grand Jubt. 

A commission from the Department of Justice to an attorney appolnt- 
Ing him a spécial assistant to a District Attorney is not to be construed 
with technical nicety, and such a commission appointing an attorney as 
spécial assistant to a District Attorney, to assist "In the préparation and 
trial" of cases of the United States against the offlcers of an insolvent 
national bank against some of whom indictments had previously been re- 
turned, is to be construed as having been given under Rev. St. § 363 [U. S. 
Comp. St. 1901, p. 208], and to authorize the person so commlssioned to 
assist in the performance of any duties of the District Attorney, including 
appearing before the grand jury to présent évidence for new indictments. 

3. Same. 

The fact that an attorney appointed by the Department of Justice as 
a spécial assistant to a District Attorney in the prosecution of criminal 
actions against the offlcers of an insolvent national bank had previously 
been employed by the receiver of such bank to prosecute civil suits against 
such offieers does not affect the validity of his appointment. 

On Rules to Show Cause Why Three Indictments against the 
Défendants Should Not be Ouashed. 

John B. Vreeland, U. S. Atty., and Edmund Wilson, for the Unit- 
ed States. 

E. W. Arrowsmith, E- M. Colie, W. W. Gooch, and H. C. Smyth, 
for défendants. 

LANNING, District Judge. At the September term of this court 
in ]903 an indictment was returned by the grand jury against Al- 
bert C. Twining, a director of the First National Bank of Asbury 
Park, charging him with sundry offenses defined in section 5209 
of the Revised Statutes [U. S. Comp. St. 1901, p. 3497]. A second 
indictment was returned against the same défendant at the same 
term for subornation of perjury, under section 5393 of the Revised 
132 F.— 9 
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Statutes [U. S. Corap. St. 1901, p. 3654], and at the same termathird 
indictment was returned against the same défendant and one George 
F. Kroehl for conspiracy, under sections 5440 and 5209 of the Re- 
vised Statutes. Rules to show cause why thèse indictments should 
not be quashed hâve been allowed, and proofs hâve been taken 
thereunder. 

Several reasons are assigned for quashing the indictments, the 
first one being that Mr. Edmund Wilson, who assumed to act as 
spécial assistant to the District Attorney, and in that capacity ap- 
peared before the grand jury while they were considering the in- 
dictments, had no légal warrant for so doing. The point of the 
objection is that his commission is signed by "H. M. Hoyt, Acting 
Attorney General," and not by the Attorney General himself. The 
commission is dated September 12, 1903, and reads as follows: 

"Bdmund Wilson, Esq., Red Bank, N. J. — Sir: You are hereby appolnted a 
spécial assistant to the United States Attorney for the district of New Jersey, 
to asslst in the préparation and trial of the cases of the United States against 
Albert B. TWinlng and others. This appointment is subject to any change that 
may be made by this department. • * * piease exécute the inclosed oath 
of office, and forward It to this department. Respectfully [signed] H. M. Hoyt, 
Acting Attorney General." 

Section 363 of the Revised Statutes [U. S. Comp. St. 1901, p. 
208] is as follows : 

"The Attorney General shall, whenever in his opinion the public interest 
requires It, employ and retain, in the name of the United States, such attor- 
neys and counsellors at law as he may think necessary to assist the District 
Attorneys In the discharge of thelr dutles, and shall stlpulate with such as- 
sistant attorneys and counsel the amount of compensation, and shall hâve 
supervision of their conduct and proceedings." 

Section 366 [page 209] is as follows: 

"Every attorney or counsellor who is speeially retained, under the authority 
of the Department of Justice, to assist in the trial of any case in which the 
government Is Interested, shall receive a commission from the head of such 
department, as a spécial assistant to the Attorney General, or to some one of 
the District Attorneys, as the nature of the appointment may require ; and shall 
take the oath required by law to be taken by the District Attorneys, and shall 
be subject to ail the liabilities imposed upon them by law." 

Section 347 [page 202], créâtes the oii&ce of Soliciter General in 
the Department of Justice, and provides that, "in case of a vacancy 
in the office of the Attorney General, or of his absence or disability, 
the Solicitor General shall hâve power to exercise ail the duties of 
that office." 

At the time of issuing Mr. Wilson's commission, H. M. Hoyt 
was the Solicitor General in the Department of Justice. The court 
will take judicial notice of that fact. It will be assumed that he 
signed the commission in the absence of the Attorney General. 
The fact that his signature is as "Acting Attorney General," and 
not as "Solicitor General," is immaterial. Assuming the absence 
of the Attorney General at the time the commission was signed, 
it was in fact signed by the proper officer. The first reason is 
therefore regarded as invalid. 

The second reason given for quashing the indictment is that, 
assuming thé commission to be valid, it did not authorize Mr. 
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Wilson to appear before the grand jury for any purpose whatever. 
It is said that he was appointed as spécial assistant to the District 
Attorney only to aid that officer "in the préparation and trial of 
the cases of the United States against Albert B. Twining [the name 
should be Albert C. Twining] and others." The argument is that 
there could be no "cases" against thèse persons until after indict- 
ment, and that the phrase "the préparation and trial of the cases" 
means the préparation for the trial and the trial of the cases before the 
petit jury. Before the commission was issued, two indictments had 
been found against Martin V. Dager and one against Albert C. Twining. 
Thèse indictments ail related to alleged illégal transactions of Da- 
ger and Twining as officers of the First National Bank of Asbury 
Park. They had not, when the commission was issued, yet been 
tried. The défendants' counsel also insist that Mr. Wilson's com- 
mission must be construed as an authority to aid the District At- 
torney only in the préparation for the trial and the trial of thèse 
three cases. In United States v. Rosenthal (C. C.) 121 Fed. 862, 
it was said: 

"The Word 'case' usually conveys the idea of a controversy or issue already 
before the court, and not a prellmlnary proceedlng before a maglstrate, com- 
missioner, or grand jury." , 

And in referring to section 366 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 209], the court further said: 

"There is In that section a récognition of the Attorney General's power, not 
elsewhere stated, to appoint a 'spécial assistant to the Attorney General' 'to 
assist in the trial of any case.' Hère, again, is a careful limitation, which 
would exclude the power to conduct proceedings before the grand jury." 

The section thus referred to recognizes the Attorney General's 
power to appoint not only a spécial assistant to the Attorney General, 
but a spécial assistant to any one of the district attorneys. If, then, 
the limitation of the language of section 366 excludes a spécial assist- 
ant to the Attorney General, appointed under the provisions of that 
section, from conducting proceedings before a grand jury, merely for 
the reason that such an act is not one donc in the trial of a case, it must 
also, for the same reason, exclude from the conduct of such proceed- 
ings a spécial assistant to the District Attorney, appointed under the 
provisions of the same section. But must not Mr. Wilson's commis- 
sion be regarded as having been issued under the authority of section 
363, and, if so, was he not thereby entitled to appear before the grand 
jury? The language of this section is broader than that of section 366. 
It authorizes the Attorney General to employ and retain attorneys and 
counsellors at law to assist the District Attorneys "in the discharge 
of their duties." Mr. Wilson's commission plainly authorizes him 
to assist the District Attorney in the discharge of the latter's duties. In 
United States v. Cobban (C. C.) 127 Fed. 713, it appears that a spécial 
assistant to the District Attorney of Montana was appointed by the 
Attorney General in thèse words : 

"Tou are hereby appointed a spécial assistant to the attorney of the United 
States for the district of Montana in the case in equity against W. A. Clark and 
some eighty-four other persons, civil and crimlnal, Involved In the alleged 
frauds under the stone and timber act In the state of Montana." 
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It was held that this appointment clothed the spécial attorney with 
authorîty to appear before the grand jury for the district of Montana, 
and the pleas to the indictment which denied his right to do so were 
overruled. 

It is net necessary that an appointment of a spécial assistant to a 
District Attorney shall be drawn up with the technical accuracy re- 
quired in pleadings and other légal documents. The word "cases" in 
Mr. Wilson's commission ought not to receive the narrow construction 
contended for by the défendants' counsel. The word "case" in the com- 
mission of the spécial assistant, quoted in United States v. Cobban, 
was not so limited. We not infrequently speak of submitting a "case" 
to a grand jury for its considération. Mr. Wilson's commission is 
sufSciently broad to authorize him to collate the facts of a case, and thus 
prépare them for submission to a grand jury. To limit the meaning 
of the word "cases" in the commission as the meaning of the word 
"case" in section 366 of the Revised Statutes [U. S. Comp. St. 1901, p. 
209] was limited in United States v. Rosenthal would require the ap- 
plication of a rule of construction that ought not to be applied hère. 
The commission is in fact an unsealed letter of appointment from the 
Department of Justice. Nothing more is required by law. At the 
time of the appointment, the First National Bank of Asbury Park was 
in the hands of a receiver. Twining and Dager, officers of the bank, 
had been indicted for alleged crimes in the administration of the affairs 
of the bank, and other ofHcers were evidently suspected of wrongdoing. 
The fair meaning of the commission is that Mr. Wilson was by it au- 
thorized to assist the District Attorney in the discharge of any of the 
duties of the latter officer concerning the cases of the United States 
against persons connected with the administration of the afifairs of the 
bank, including the présentation of facts to the grand jury. I agrée 
with the viéw expressed in United States v. Cobban, that section 363 
[U. S. Comp. St. 1901, p. 208], is not limited in its effect by section 366 
[page 209]. They are independent sections, originally forming parts 
of independent acts. The commission of Mr. Wilson was evidently is- 
sued under the authority of section 363, and not section 366. It was a 
full warrant for his appearance before the grand jury in thèse cases as 
the spécial assistant of the District Attorney. 'The second reason is 
therefore also regarded as invalid. 

What has been said disposes of the third objection, which is that the 
cases which Mr. Wilson was authorized to aid in preparing and trying 
were only the three cases against Twining and Dager, in which indict- 
ments were pending when the commission was issued. The commis- 
sion is not so limited. It authorizes Mr. Wilson to aid the District 
Attorney in the préparation and trial of the cases against Twining and 
others. It is not limited either as to the number of persons against 
whom the United States may prosecute cases, or as to the time when 
indictments rnay hâve been returned. 

The last objection, is that Mr. Wilson's appearance before the grand 
jury was improper, because for some months previous to such appear- 
ance he had beèn acting as attorney for the receiver of the First Na- 
tional bank of Asbury Park in prosecuting civil suits against Twining. 
This objection is without merit. It does not appear that the indict- 
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ments hâve any relation to the facts involved in the civil suits, or that 
by appearing before the grand jury Mr. Wilson violated any law or 
even any rule of professional étiquette. 
The resuit is that the rules to show cause must be discharged. 



UNITED STATES v. ENNIS et al. 
(Circuit Court, D. New Jersey. August 24, 1904.) 

1. TJNr'^''D States— WiTHHOLDiNG Amotjnt of Set-off against Claimant— 

Co:;SiIÎUCTION OF Statute. 

Att March 3, 1875, c. 149, 18 Stat. 481 [U. S. Comp. St. 1901, p. 746], which 
requires the Secretary of the Treasury, when any claim allowed against 
the United States Is presented for payment, to withhold therefrom the 
amount of any debt due from the claimant to the government, does not 
create a lien on the money due to the claimant in favor of the government. 

2. Same— Action on Conteactob's Bond— Neqlioence of Goveenment Offi- 

CEBS A8 Défense. 

The fallure of the Treasury Department to withhold any part of a pay- 
ment due to a government contracter on account of a claim of the United 
States against him for a prior breach of the contract, as authorlzed and 
required by Act March 3, 1875, c. 149, 18 Stat. 481 [U. S. Comp. St. 1901, 
p. 746], does not release the sureties on the contractor's bond from liabil- 
ity for such claim. 

At Law. On demurrer to plea. 

Théodore B. Booraem, for plaintiiï. 
Herbert Green, for défendants. 

LANNING, District Judge. By the déclaration filed in this 
case the plaintiiï avers that the défendants, Joseph E. Ennis, Thom- 
as Dennin, and Justus J. Tryon are jointly indebted to it upon a 
certain sealed obligation executed by the défendants, and dated 
February 14, 1902, whereby they hâve acknowledged themselves 
bound to the United States of America in the sum of $4,000, to be 
paid to the United States of America or its authorized agent as 
liquidated damages: that the obligation is subject to the condition 
that if Joseph É. Ennis, his heirs, executors, or administrators, 
should well and truly exécute a certain contract, annexed to the 
obligation, which he had entered into with Capt. William M. Fol- 
ger, U. S. N., Inspecter of the Third Lighthouse District, for and 
in behalf of the United States, by which he covenanted and agreed 
to furnish and deliver fuel, according to ail the conditions of the 
contract, then the obligation should be void, but otherwise should 
remain in full force and virtue; that by the contract annexed to 
the obligation Ennis covenanted and agreed to and with Capt. 
Folger to furnish and deliver, in good order and condition, ail 
the fuel that might be called for by Capt. Folger for the supply 
of the lighthouse vessels and stations in the Third Lighthouse 
District during the fiscal year ending June 30, 1903, the said fuel 
to be furnished in such quantities and at such times during said 
fiscal year as Capt. Folger might require, and that Capt. Folger, 
for and in behalf of the United States of America, agreed to pay 
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to Ennis, for ail fuel so delivered, accepted, and receipted for, the 
following sums: for anthracite egg coal of best quality, $5.03 per 
ton of 2,240 pounds, delivered at the Lighthouse Depot, New Lon- 
don, Conn., and for anthracite stove coal of best quality, $5.34 per 
ton of 2,240 pounds delivered at the same dépôt. The breach 
averred is that on November 20, 1902, Capt. Folger demanded of 
Ennis the delivery of 200 tons of anthracite egg coal and 100 tons 
of anthracite stove coal at the above-mentioned dépôt on or before 
December 15, 1902, and that Ennis failed to comply with the de- 
mand. The summons in the case was served only on the défend- 
ants Dennin and Tryon, the other défendant, Ennis, not being 
found and not having appeared. 

The first plea of the défendants who hâve appeared is the gênerai 
issue. Their second is a spécial plea, in which they allège that 
at divers times after December 15, 1902, and within the fiscal year 
ending June 30, 1903, Capt. Folger demanded of Ennis the delivery, 
under the contract above mentioned, of certain quantities of coal, 
which Ennis furnished as demanded, amounting in value to the sum 
of $4,204.30 ; that the plaintifï had a lien upon the moneys so due 
from it to Ennis, by which it might hâve enforced the payment 
of whatever was due to the plaintifï on account of the failure of 
Ennis to supply the coal demanded on November 20, 1902; that 
it was the duty of the plaintifï to enforce its lien ; that instead of 
so doing, and in disregard of its duty, and without the consent or 
knowledge of the défendants Dennin and Tryon, the plaintifï waived 
its security, and paid to Ennis the above-mentioned sum of $4,304.30. 
To this spécial plea the plaintifï bas demurred. 

The défendants insist that the plea is authorized by the act of March 
3, 1875, c. 149, 18 Stat. 481 [U. S. Comp. St. 1901, p. 746], which is 
as follows : 

"When aiiy • ♦ • clalm duly allowed by légal authority shall be pre- 
sented to the Secretary of the Treasury for payment, and the plaintilï or claim- 
ant thereln shall be Indebted to the United States in any manner, wliether as 
principal or surety, it shall be the duty of the Secretary to withhold payment 
of an amount of sueh * * ♦ clalm equal to the debt then due to the United 
States ; and if such • • • claimant assents to such set-off, and discharges 
* * * an amount • • ♦ equal to said debt or claim, the Secretary shall 
exécute a discharge of the debt due from the plaintiff to the United States. 
But if such * • * claimant dénies his indebtedness to the United States, 
or refuses to consent to the set-olï, then the Secretary shall withhold payment 
of such further amount of such * * • claim as In his opinion wlll be suf- 
ficient to cover ail légal charges and costs in prosecuting the debt of the United 
States to final judgment. And if such debt Is not already In suit, it shall be 
the duty of the Secretary to cause légal proceedings to be immediately com- 
menced to enforce the same, and to cause the same to be proseeuted to final 
judgment with ail reasonable dispatch, and if in such action judgment shall 
be rendered agalnst the United States, or the amount recovered for debt and 
costs shall be less than the amount so wlthheld as before provlded, the balance 
shall then be paid over to such plaintifC by such Secretary with six per cent, 
interest thereon for the time it bas been wlthheld from the plaintifï." 

The act does not create a lien in favor of the government. It 
does not purport to do so. It merely prescribes the procédure 
for enforcing a set-ofï. It imposes upon the Secretary of the Treas- 
ury the duty of deducting from the claim of a creditor of the gov- 



UNITED STATES V. ENNI8, 135 

ernment any counterclaim of the government, and if the créditer 
will not consent to such set-ofîf, then the Secretary is required to 
cause légal proceedings to be commenced, to the end that the 
counterclaim may be put into judgment and judicially enforced. 
The act is evidently intended for the security and protection of the 
government, but it forms no part of the contract between the gov- 
ernment and the sureties on a bond given to the government. It 
is a well-settled rule of law, founded on principles of public policy, 
that the government does not agrée with its contractors or their 
sureties that its public officers will perform their duties. In Hart 
v. United States, 95 U. S. 316, 24 L. Ed. 479, where the sureties 
upon a distiller's bond pleaded to a suit brought by the United 
States to recover the tax on spirits distilled by the principal ob- 
liger that the tax sued for was a first and paramount lien on the 
spirits, and that the collector of internai revenue permitted the 
principal obliger to remove the spirits from the bonded w^arehouse 
without payment of the tax, and without the knowledge or assent 
of the sureties, it was held that the plea was bad. The court de- 
clared that the collector had no authority to permit such removal 
before payment of the tax, and that his permission for such removal 
could not bind the government. "A government," said the court, 
"may be a loser by the négligence of its ofEcers, but it never becomes 
bound to others for the conséquences of such neglect, unless it be 
by express agreement to that efïect. Hère the surety was aware 
of the lien which the law gave as security for the payment of the 
tax. He also knew that, in order to retain this lien, the government 
must rely upon the diligence and honesty of its agents. If they 
performed their duties and preserved the securities, it inured to 
his benefit as well as that of the government; but if by neglect 
or misconduct they lost it, the government did not come under ob- 
ligations to make good the loss to him, or, what is the same thing, 
release him pro tanto from the obligation of his bond. As be- 
tween himself and the government, he took the risk of the efïect 
of officiai négligence upon the security which the law provided for 
his protection against loss by reason of the liability he assumed." 
This language is peculiarly applicable to the case in hand. When 
Dennin and Tryon became sureties for Ennis, they did so with 
knowledge that any remedy which the act of March 3, 1875, might 
give to the government by way of set-ofif or even of lien against 
Ennis would, if enforced, inure to their benefit; but in becoming 
such sureties they assumed the risk of officiai négligence in the 
enforcement of the provisions of the statute. 

The demurrer will be sustained, with costs against the défendants. 
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UNITED STATES V. KOL LEE. 
(District Court, S. D. Georgia, N. B. D. June 23, 1904.) 

1. Al-IENS— ChINESE EXCLTTSION— IiABOREB. 

Défendant was a Chinese person o£ reputable character, who had resided 
In this country for 19 years, and was the proprietor of two laundries, 
whlch he conducted. If he labored hlmself, it was only incidentally. He 
testlfled that he entered the country on proper papers, whlch he had lest, 
and that he applied to a lawyer to obtain a dupjicate certificate, and did 
obtaln a paper whlch he supposed to be one, and which he produced, but 
It was In fact worthless. HeU, that the évidence was not sufficient to 
show that he was a laborer, and that hls évident good faith, and the fact 
that he had remained in the country so long wlthout belng molested, ralsed 
a presumption that he was entitled to remain. 

Appeal from Order of George K. Calvin, United States Commis- 
sioner, Directing Déportation of Chinese Person. 

William R. Leaken, Asst. U. S. Atty. 
C. E. Dunbar, for défendant. 

SPEER, District Judge (orally). This is a case of considérable 
interest. It involves the déportation of the appellant, Kol Lee. 
This had already been ordered by a United States commissioner, 
and appeal has been taken from the décision of that officiai. In- 
vestigation de novo is now had upon the appeal. The government 
might very well, in the exercise of its inhérent pow^er to admit 
aliens to the country or to exclude them therefrom, hâve relied 
upon its executive departments to accomplish that which is sought 
to be done in this case. It has chosen, however, to rely upon the 
courts. When this is done, certainly it is in no case compétent foi" 
a court to wholly disregard those fundamental principles which 
from time immémorial hâve been conserved in courts of justice. 
One of thèse principles under our system is that the proof must 
conform to the allégations made against the person brought into 
court. Hère the affidavit upon which this proceeding is based is 
to the efïect that Kol Eee, the respondent, is a laborer. The govern- 
ment has wholly failed, in the opinion of the court, to establish that 
fact by proof. The only évidence upon the subject is that he is 
the proprietor and operator of laundries. That he may occasional- 
ly iron a shirt, or that'he may cook for himself, does not, in the 
opinion of the court, make him a laborer in contemplation of the 
act. Act Sept.lS, 1888, c. 1015, 25 Stat. 476 [U. S. Comp. St. 1901, 
p. 1312]. He is a man widely known in Augusta, where he lives. 
According to the testimony of the government witness, he is a 
man of good character. He has been in that city a long number of 
years. He has been in this country 19 years. This is not con- 
tradicted. He is the proprietor of a laundry in Augusta, and pro- 
prietor of another in Waynesboro. Now, it is true that in the case 
of Lee Ah Yen v. U. S., 116 Fed. 615, 54 C. C. A. 70, the Circuit 

K 1. Citlzenship of the Chinese, see notes to Gee Fook Sing v. United States, 
1 C. C. A. 212 ; Lee Sing v. United States, 35 C. C. A. 332. 
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Court of Appeals of the Ninth Circuit (a tribunal which is engaged 
a great deal with the Chinese exclusion cases) held that a Chinese 
woman who was found in a house of ill famé, and who, so far as 
it appeared from the proof, did no work whatever, was a laborer. 
In that décision the court declared arguendo that a Chinaman who 
owned and operated a laundry was, in contemplation of the Chinese 
exclusion législation, aiso a laborer. Now, it appears to me that 
in reviewing the characteristics of the particular person before that 
court and in the détermination of her status it was not essential 
for the learned judges to détermine that one operating a laundry 
was a laborer. It did not appear that she claimed to operate a 
laundry, or was in any sensé a laundress. No other Chinese per- 
son was before the court. The holding, therefore, seems merely a 
dictum. Of course, this is understood to be an opinion expressed 
by a court, but which, not being necessarily involved in the case, 
lacks the force of an adjudication. We are permitted, therefore, 
we think, to détermine whether one who is unquestionably the pro- 
prietor of laundries, and who works incidentally for himself, is a 
laborer, in contemplation of the Chinese exclusion laws; and the 
conclusion on this point is against the contention of the govern- 
ment. Living in America ail unmolested for more than half the 
period of a génération, it would seem most oppressive, except upon 
clear proof, when he is now 49 years of âge, to déport this reputable 
man to the distant land which he abandoned at the âge of 30. 
Again, his conduct at the time he was arrested, as recounted b}' 
Deputy Marshal Stalnaker, shows he believed in good faith that he 
had the right to be hère. Kol Lee assured Mr. Stalnaker his pa- 
pers were ail right. He at once went to the private safe deposit 
in which he kept his most important papers, and triumphantly 
brought forth this worthless certificate, which had been procured 
for him in Savannah by an attorney, and presented it to the deputy 
marshal, as if to say, "This settles it, and settles it in my favor." 
Now, taking that in connection with his own testimony that he 
had papers which admitted him to this country, and that they were 
lost or destroyed, with his application in Savannah to obtain a 
duplicate of his certificate, and with the fact that he had been hère 
for 19 years without interférence, so far as the record discloses, by 
government officiais, it ail raises a strong presumption of the le- 
gality of his résidence in the United States. Again, ail government 
officers are presumed to hâve done their duty. The government 
has an ample number of officiais who are charged with the duty 
of detecting and deporting Chinamen who are hère improperly. 
The fact that Kol Lee was ne ver interfered with until this prosecu- 
tion was brought is aIso in his favor. His excellent gênerai char- 
acter is, under the circumstances, evidential that he was admitted 
into this country on proper papers. He had lost the papers, it is 
true, and he knew the necessity of getting a duplicate certificate 
It is true he applied to an irresponsible person to get this for him, 
and got merely what was a déclaration of his intention to become 
a naturalized citizen ; but he thouç-ht it was ail right, and it sup- 
ports his good faith to an extent that, even in the enforcement 
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of the severe Chinese exclusion law, an American court seems justi- 
fiée! in holding in his favor. 

Besides, I am by no means satisfied that this proceeding should 
not be quashed because the court where it was instituted was with- 
ouf jurisdiction. It seems plain from the statute that, if it is nec- 
essary to designate a particular commissioner to hear a case of the 
sort, that désignation should be made by the district attorney, and 
not by the assistant to the District Attorney, as was donc in this 
case'. Since, however, the proceeding hère was an investigation de 
novo, it is not necessary to détermine that question. 

For the reasons stated, Kol Lee will be ordered discharged. 



MONTGOMERT WATER POWER CO. v. CHAPMAN et al 

(Circuit Court, D. Ehode Island. August 20, 1904.) 

No. 2,692. 

1. DECLABATioN—StrrnciENCT— Action on Conteact. 

A déclaration In an action for damages for breach of contract held, on 
a construction of the contract on demurrer, to state a cause of action, 

2. Same— Sdrplusagi>— Pleading Matteb of Ijaw. 

Allégations in a déclaration for breach of contract settlng out prior 
décisions in an action between the parties as rendering the question of law 
as to defendant's liability res judicata held to be surplusage, and strieken 
out on motion. 

At Law. On demurrers to first and second counts of déclaration, 
and motion to strike out parts of second count. 

Edwards & Angell, for plaintiff. 

Van Slyck & Mumford, for défendants. 

BROWN, District Judge. The demurrers involve the construction 
of the contract set forth in the déclaration. Upon an examination 
of the contract it is clear that the défendants undertook to build a 
complète dam, and not merely to furnish materials and work for the 
construction of a dam. The meaning of the term "the work of hy- 
draulic construction" is made plain by référence to the "gênerai re- 
quirements," and to Exhibit 1 of "the spécifications of the several 
works required to be donc in constructing and completing the hy- 
draulic and electrical work of Montgomery Water Power Company." 
The provision for payments upon engineer's estimâtes from time to 
time during the progress of the work is an ordinary provision in 
contracts for a complète structure, and does not confiict with the 
numerous clauses which make it entirely clear that the "work of 
hydraulic construction" comprised the building of a complète dam. 

The déclaration allèges that before the agreement was substantially 
performed a large portion of the dam was carried away by a flood. 
The contract, in my opinion, expressly provides for such a con- 
tingency by the foUowing clause of the "General Requirements" : 
"Sec. 8. Ail work damaged as the work progresses, by flood or any 
other causes, must be removed and reconstructed by the contracter 
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at his own expense." The défendants argue that upon a faîr con- 
struction of the contract the above clause does not apply to damage 
which is the resuit of defective plans. There is, however, nothing in 
the déclaration to indicate that the dam was.carried away by reason 
of defective plans. The défendants argue thus: The déclaration 
allèges that the plaintiflf's engineer directed the work, etc., furnished 
and approved the lines for the dam, etc., and therefore it follows con- 
clusively that the failure of the dam to withstand the pressure of the 
flood was the resuit of improper and defective plans. In substance, 
the argument amounts to an assertion that no dam can be destroyed 
by a flood unless its plans and spécifications were defective. This 
certainly is not an established proposition of law, and as a proposi- 
tion of fact is extraordinary. It certainly is not a proposition of 
fact of which the court can take judicial notice. The contention that 
the déclaration shows the destruction of the dam by defective plans 
is fallacious, and without merit. Whether the destruction of the 
dam was caused by any default of the défendants is immaterial. The 
déclaration, in my opinion, states a cause of action ; and no distinc- 
tion need be taken between an allégation that a flood occurred, and 
washed away the dam, and an allégation that an extraordinary and 
unusual flood occurred and washed away the dam. The contract 
has been the subject of prior adjudications. In William A. Chap- 
man & Co. v. Montgomery Water Power Co., the Circuit Court of 
the United States for the Middle District of Alabama held, in sub- 
stance, that under the contract the loss from a fliood fell upon the 
contractor. Upon writ of error the Circuit Court of Appeals for the 
Fifth Circuit was of like opinion, and the judgment of the Circuit 
Court was affirmed. 126 Fed. 68, 373. A pétition for a writ of cer- 
tiorari was filed in the Suprême Court of the United States, and de- 
nied January 11, 1904. 193 U. S. 605, 24 Sup. Ct. 849, 48 L. Ed. 585. 
Thèse décisions directiy support the conclusion of this court upon 
an independent examination of the questions. 

In the second count, the plaintifï has pleaded thèse décisions with 
the purpose of showing that the question of who is to bear the loss 
under the contract has been settled as res judicata. In view of the 
concurrence of this court with the resuit reached in the previous dé- 
cisions, it would seem entirely immaterial whether the matters had 
been previously so decided or not. What would be the duty of 
the court in case a déclaration were filed setting forth facts which, 
in the opinion of the court, gave rise to no légal right, together 
with an allégation that it was res judicata that the facts did give rise 
to a légal right, is a curious question, with which we need not trouble 
ourselves. The office of a déclaration is to set forth matters of fact. 
The légal principle or rule of law is not pleaded, since the court is 
presumed to know judicially what the law is. Gould on Pleading, 
c. 1, §§ 19, 20. If the gênerai légal principles of which the court 
takes judicial notice are sufïicient to support the case, it is altogether 
immaterial that the same gênerai principles hâve been previously 
applied in a spécifie case between the parties, since the former litiga- 
tion conferred nothing upon the plaintiir which it did not hâve under 
the gênerai rules of law. To allow the parts of the second counj 
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which recite the former litigation to stand can only serve to raise false 
and immaterial issues of fact and law. If they are stricken ont, the 
plaintifï states as gbod a cause of action as if they were retained. 
Should the plaintiff fail. to prove the facts alleged as to the former 
litigation, its right of action would not be affected. If it proved 
them ail, it would hâve no greater right. As I am of the opinion 
that the motion to strike out should be granted on the ground that 
the matter is surplusage, no considération of other grounds or of 
the remaining causes of demurrer to the second count is necessary. 

The motion to strike out certain portions of the second count is 
granted. The demurrers to the first count and the like demurrers to 
the second count are overruled. 



tn re URBAN & SUBURBAN RBALTT TITLB CO. 
(District Court, D. New Jersey. August 20, 1904.) 

1. BANKEXJPTCY— INVOLUNTAEY PBOCEEDINGS— DEFENSE BT CBBDITOES. 

Creditors who, wlth knowledge of the pendeney of proceedlngs in bank- 
ruptcy against tlielr debtor, fail to enter an appearanee until after an 
adjudication has been made, are not entitled to hâve it set aside to permit 
them to plead, unless they show a satisf actory reason for the delay. 

2. Same-^obpoeations. 

An adjudication of bankruptey agai'fist a corporation wlll not be set aside 
as à matter of course, to permit creditors to interpose the défense that the 
pétition falls to show that the corporation is one of the class which may be 
adjudged an involuntary bankrupt. 

3. Same— JukismcTiON— Vacancy in Judgeship. 

A District Court doës not cease to esist because of a vacancy in the 
office of judge in sueh sensé that proceedlngs In bankruptey may not be 
instltuted therein, but In such case it is the duty of the clerk to reçoive 
and flle the pétition when offered; and It seems that he may also issue 
a subpœna thereon, tested In his own name, as provided by Rev. St. i 911 
[U. S. Comp. St 1901, p. 683]. 

In Bankruptey. On pétition of interveners for an order to vacate 
adjudication. 

James E. Howell, for intervening petitioners. 

Robert H. McCarter, for original petitioners in bankruptey. 

LANNING, District Judge. On May 11, 1904, James A. Wylie, 
the National Decorating Company, and James Laurence filed their 
pétition to hâve the Urban & Suburban Realty Title Company 
adjudged an involuntary bankrupt. At the time of filing the pé- 
tition there was a vacancy in the judgeship of this court. On June 
6, 1904, after the qualification of the présent judge, a subpœna was 
issued, and duly served, with a copy of the pétition, upon the de- 
fendant Company^ The company was adjudicated a bankrupt on 
June 27, 1904. A pétition is now presented by Levi Brannstein, 
J. J. Hockenjos Company, James C. McGuire, Paul Bros., George 
W. Sickel, and John O. Welsh, who claim to be creditors of the 
Urban & Suburban Realty Title Company, setting forth (1) that 
they believe the statements in the original pétition in bankruptey 
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are not true, and that the claims of the creditors joining in that 
pétition do not aggregate the sum of five hundred dollars ; (2) that 
they are advised that the Urban & Suburban Realty Title Company 
is not such a corporation as may be lawfully adjudged a bankrupt; 
and (3) that at the time of the filing of the original pétition there 
was no bankruptcy court in the district of New Jersey which had 
jurisdiction of the pétition. The prayer of thèse last-named cred- 
itors is "that they may be allowed to intervene in this matter for 
the sole purpose of moving to set aside the said adjudication of 
bankruptcy, and to plead, answer, or demur to the original pétition, 
to the end that such order or decree may be made thereon as shall 
be équitable and just." There is no averment in the pétition of the 
interveners, or in any of the affidavits thereto annexed, that they 
did not, before June 27, 1904, when the adjudication in bankruptcy 
was made, hâve knowledge of the pendency of the bankruptcy 
proceedings. There is an affidavit of Henry J. Berry, whom, on 
February 3, 1904, the chancellor of the state of New Jersey ap- 
pointed receiver of the bankrupt, in which it appears that he first 
learned of the pendency of the proceedings on July 3, 1904. But 
he is not one of the intervening creditors. For aught that appears 
in the pétition and aifidavits on which this hearing is had, each of 
thèse creditors may hâve had, before June 27, 1904, as full knowl- 
edge of the bankruptcy proceedings as he now has. If creditors 
sleep upon their right to plead to a pétition in involuntary bank- 
ruptcy until the time for pleading has expired and an adjudication in 
bankruptcy has been had, they will not be deemed to hâve any 
right to a vacation of the adjudication in order that they may theii 
plead. When a créditer applies for an order to set aside such an 
adjudication for the mère purpose of pleading to the original pé- 
tition, he must show satisfactory reasons for his delay. The un- 
explained delay of the interveners in this case disentitles them, as 
a matter of right, to any vacation of the adjudication. In re Ives, 
113 Fed. 911, 51 C. C. A. 541, 7 Am. Bankr. R. 696; Collier on 
Bankr. (4th Ed.) 220. Still, where, as in this case, want of jurisdic- 
tion is asserted, the court may consider the objections raised by 
counsel ex gratia. In re Columbia Real Estate Company, 112 Fed. 
643, 50 C. C. A. 406, 4 Am. Bankr. R. 417. The objections hâve 
therefore been considered. 

The first objection is that the interveners believe the statements 
in the original pétition are not true, and that the claims of the orig- 
inal petitioners do not aggregate the sum of $500. The affidavits 
submitted on the hearing by the interveners do not go further 
than to show that Wylie, one of the original petitioners, appears 
on the books of the Urban & Suburban Realty Title Company to 
be a debtor, and not a creditor. But Wylie, in an answering afîfi- 
davit, sets forth an itemized statement of his account, by which 
he seems to be a creditor for the exact sum mentioned in the orig- 
inal pétition. 

The second objection is that the Urban & Suburban Realty Ti- 
tle Company is not such a corporation as may be adjudged an in- 
voluntary bankrupt. The point of this objection is that it does noi 
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appear on the face of the pétition that the company is a corporation 
engaged principally in trading, or in any of tiie other pursuits men- 
tioned in section 4b, Bankr. Act July 1, 1898, c. 541, 30 Stat. 547 [U. 
S. Comp. St. 1901, p. 3423]. But neither does it appear that it is 
not such a corporation. Whether the pétition would hâve been 
demurrable before adjudication of bankruptcy for this reason it 
is not necessary to consider. Pleadings in bankruptcy follow the 
rules of pleadings in equity. In equity, time for demurring to 3. 
bill will not be extended as a matter of course, even where it is 
apparent that a demurrer would hâve been proper if filed within 
the time limited by the gênerai rules of practice. 1 Dan. Chan. 
Pr. 661; 2 Mad. Chan. Pr. 264; Burrall v. Raineteaux, 2 Paige, 
331. And in the Case of the Columbia Real Estate Company, 
stipra, the court refused tp set aside an adjudication of bankruptcy 
where one of the objections to the pétition in bankruptcy was pre- 
cisely the same as that hère made. 

The third objection is that there was no District Court in the 
district of New Jersey on May 11, 1904, when the pétition in bank- 
ruptcy was filed. The açt of bankruptcy alleged in the original 
pétition occurred on February 3, 1904. The first section of the 
bankruptcy act déclares that the words "commencement of pro- 
ceedings" mean "the date when the pétition was filed." The inter- 
veners insist that the original pétition could not hâve been legally 
filed on May 11, 1904, because there was then a vacancy in the 
judgeship of this court, and that, if filed at ail, it must be considèred 
as having been filed on June 6, 1904, when the présent judge as- 
sumed his office, and on which day a subpœna was issued. If this 
be the law, the alleged act of bankruptcy occurred more than four 
months before the pétition was filed, and the court should not 
hâve assumed jurisdiction of the case. But the objection is not 
deemed a valid one. During a vacancy in the judgeship of a District 
Court ail judicial action must remain in abeyance until the vacancy 
be filled, unless, indeed, temporary provision for the discharge of 
judicial functions during the vacancy be made. Whether, under 
existing law, such temporary provision can be made, is not clear. 
McDowell V. United States, 159 U. S. 596, 16 Sup. Ct. 111, 40 L. Ed. 
271. It is clear, however, that the machinery of the District Court 
is not wholly stopped by the mère happening of a vacancy in its 
judgeship. District Courts are the créatures of the statute, and their 
several functions are exercised in the manner and by the persons 
prescribed by the Congress. Section 911 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 6831 expressly provides that ail writs and 
processes issuing from a District Court when the office of its judge is 
vacant shall be tested in the name of its clerk. Section 2, Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420], dé- 
clares that the District Courts of the United States are thereby made 
courts of bankruptcy. There seems to be no reason, therefore, 
why, on May 11, 1904, when the pétition in bankruptcy was filed, 
a subpœna might not hâve been issued by the clerk. In any event, 
it was the duty of the clerk to receive the pétition, and to file it on 
the day when he did so. 
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Other objections were made on the argument not raised by the 
pétition of the interveners, but none of them shows want of juris- 
diction. The bankruptcy act confers on the courts jurisdiction of 
the subject-matter of bankruptcy proceedings, and jurisdiction of 
the Company was in this case acquired by due service of a sub- 
pœna and of a copy of the pétition in bankruptcy. The jurisdiction 
of subject-matter and of the company was, therefore, complète at 
the time of adjudication. In re Williams, Fed. Cas. No. 17,700; 
Roche V. Fox, Fed. Cas. No. 11,974. 

The conclusion reached is that the pétition of the interveners 
must be dismissed. 



THE CHARLES E. MATTHEWS. 

THE NARRAGANSETT. 

(District Court, S. D. New York. June 10, 1904.) 

1. Collision— Anchobed Vessel and Scow in Tow— Pailuee os Tua to At- 

LOW SUFFICIBNT ROOM— AKCHOBING IN CHANNEL. 

A tug coming in from the dumping grounds with two empty scows in 
tow, strung out on a hawser, during a storm and hlgh wind, which drove 
tlie scows to the westward from the course of the tug, held in fault for a 
collision between one of the scows and a steamship anchored in Lower 
New York Bay, on the ground that she falled to make sufflclent allowance 
for the swing of her tow, for which there was ample room. The steam- 
sMp also held in fault for remaining anchored in the channel after the 
necessity which caused her to anchor there had ceased to exist, in violation 
of the harbor régulations. 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers, for libellant. 

Butler, Notman, Joline & Mynderse, for the Charles E. Matthews. 

Wing, Putnam & Burlingham, for the Narragansett. 

ADAMS, District Judge. This action was brought by the Taylor 
Dredging Company, as owner of Dumping Scows No. 6 and No. 10, 
to recover the damages received by the scows through stranding on 
the south shore of Staten Island after collision with the steamship 
Narragansett, about noon, on the 16th day of September, 1903. 

The scows were returning light, in tow of the tug Charles E. Mat- 
thews, after dumping their loads at sea. No. 6 was on a hawser of 
about 125 fathoms and No. 10 tailed behind on a hawser of about 80 
fathoms. 

The Narragansett, a large steamship, just in from sea, was an- 
chored in the channel about opposite Swinburn Island, heading about 
East South-east, in conséquence of a strong wind from that direc- 
tion, notwithstanding a fiood tide. 

The strong wind commenced while the tow was outside, 5 or 6 
miles away from the place of collision, and increased as it came in- 
side. At fîrst there was a drizzle of rain which increased to a storm, 
rendering the discernment of objects a short distance away, prac- 
tically impossible, except for occasional lulls. The speed of the tow 
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was at first about 6 miles, which decreased to S miles, notwîthstand- 
ing the exertion of the tug's full power. The efïect of the wind was 
to tail the tow off to the westward several points, so that the tow 
was going sidewise to some extent and thus occupied several hun- 
dred feet in its progress instead of,the width of the tow, not exceed- 
ing 50 feet, which it would ordinarily occupy. 

The tow was without anchois and altogether dépendent upon the 
tug for safety. 

The allégations of fault, now insisted upon, against the Matthews 
are that she did not allow sufïicient margin in passing the steamship ; 
and that she did not keep a proper lookout. 

As against the Narragansett, it is claimed that she was improperly 
anchored in the channel. 

With respect to the tug, the évidence requires me to sustain the 
charge that she did not allow sufïîcient margin in passing. It is 
doubtful if the steamship could hâve been seen before, owing to the 
weather, but she was seen in time for the tug to hâve proceeded fur- 
ther to the eastward, for which there was ample room and évident 
necessity. The tug master, however, did not take into sufïicient ac- 
count the tailing of his tow to the westward. This was easily deter- 
minable by the Isearing of the first scow, which was plainly in sight, 
there being a let up in the storm at this time. The bearing of the 
first scow was sufficient to notify him that there was danger for the 
second ône, uniess there was ample room allowed for her to clear 
the ançhor chain, as well as the steamship. Instead, however, of 
taking any steps to that end, a north course of the tug was kept. 
The master accounts for the collision with the chain by its being 
raised just at the time the second scow was passing, in conséquence 
of a pufif of wind sending the steamship back upon the chain, but if 
that caused the collision, it should, under the circumstances, hâve 
been anticipated and provided against. This method of towing, as 
I hâve recently had occasion to reraark, imposes upon the tug the 
utmost exactness in the performance of her duty — The New York 
Central No.. 32 (D. C.) 124 Fed. 750, 752— and in view of the tug's 
failure to use her helm sufficiently at the proper moment, I think 
she should be held. A similar question was under considération in 
The Minnie, 100 Fed. 128, 40 C. C. A. 312, by the Circuit Court of 
Appeals for the Fourth Circuit, and in holding the tug, it was said 
(page 1S2, 100 Fed., page 317, 40 C. C. A.) : 

"It Is clàlDied by the libellants that those In charge of the tug and tow were 
négligent Iiièhaplng their course so as to bring them into such close proximity 
to thé anchored vessel. This we think may be conceded, under the circum- 
stances surrounding this case, assuming that the whereabouts of the Haynes 
was knowri; Those in charge of the tug posltively deny this. The master of 
the tug testiflès that the schooner was first seen when abeam a-starboard about 
300 to 400 fbet off, and that the tug's lookout never reported the présence of 
the vessel, if he ever saw it, and that he did not change his course, but con- 
tinued to steer right along, without thinking of any collision, and did not an- 
ticipa te the least danger of the barges In tow going afoul of the anchored 
vessel. It Is ^s to the eonduet of those navigating the tug and tow after dis- 
covering the vessel at anchor that we shall address ourselves, rather than to 
what they should hâve done in shaping their course to keep off when they 
should hâve seen her. Just why the master of the tug should hâve apparently 
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been so obllvlous as to hls surroundings and the dangers of the situation upon 
finding a vessel at anchor wlthin three to four hundred feet off hls bow, with 
a tow nearly half a mile in length, and wind and tide both sweeping it into 
inévitable collision with the stationary object, is hard to perceive. That the 
first barge would hâve come into collision with the vessel is precisely what 
he ought to hâve known, and should hâve anticipated, if he kept hls course, 
as he says he did, and that a collision would occur with one or the other of 
the barges was manifest to one ever so Inexperienced. The duty of the master 
of the tug to promptly put his helm hard a-starboard on discovering the 
Haynes at anchor on hls starboard bow in such close proximity to him, and 
exert every possible effort to avoid the impending collision, was so manifest 
that its omission cannot be excused or palliated, particularly when the failure 
resulted in bringing about the accident; and, if it be said that with this 
effort the collision would nevertheless hâve occurred, it at least does not lie 
in the mouth of those whose duty it was to do ail in their power, and who con- 
fessedly did nothing, to make this contention." 

The testimony does not sustain the charge of fault with respect to 
lookout. 

As to the Narragansett, assuming that she was justified in anchor- 
ing in the channel on account of the heating of her low pressure pis- 
ton rod, the question to be determined is, whether she was properly 
there when the collision happened. The anchorage rules and régu- 
lations provide (Rules & Régulations relating to the Anchorage of 
Vessels in the Port of New York, page 7) : 

"(b) No vessel shall anchor in any of the channels except In cases of great 
emergency, and then as near the edge of the channel as possible, so as not to 
impede or interfère with the free navigation of the same, and only until such 
time as they can procure assistance ; * ♦ ♦." 

The heating of the piston rod occurred about 8 o'clock in the 
morning. According to the testimony of the steamship's engineer, 
the rod was cool enough to proceed at 9 o'clock but instead of going 
on with the steamship, those navigating her remained at anchor to 
repack. This was not necessary to proceeding but it was convenient. 
Shortly afterwards the weather became so bad that it was more pru- 
dent to remain at anchor than to attempt to proceed but it appears 
that for some considérable time, half an hour at least, the steamship 
was able to go on and the weather was not unsuitable. For her 
failure to avail herself of this period to get oflf the anchorage ground, 
the steamship was in fault and should also be held. 

Decree for the libellant against both vessels, with an order of référ- 
ence. 



THE NORTH STAR. 

THE NOURMAHAL. 

(District Court, S. D. New York. May 18, 1904.) 

1. Collision— Violation of Rules by Oveetaking Steam Vessei>-Suction. 

The steamship North Star, 320 feet long, with 46 feet beam, and of 

3,159 gross tons, overtook and tried to pass the steam yacht Nourmahal, 

247 feet long, 30 feet beam, and 768 tonnage, in Swash Channel, in rather 

shallow water. She was going with the tide, and at a speed oif about 17 

If 1. Collision — overtaking vessels — see note to The Rebecca, 60 C. G. A. 254. 
132 F.— 10 
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. miles tfarçugh the water. She came up wlthout givlng any signal of her 
intention tô paSs, as required by Inland Navigation Rules, art. 18, rule 
8, Act Jïme 7, 1897, c. 4, § 1, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2882], and 
within about 100 feet to the starboard of the yacht. When partly 
past, the yacht left her course, and, although her helm was put to star- 
board, and then hardastarboard, her stem came Into collision with the 
port slde of the steamship. Helà, that the collision must be attributed to 
the suctlon of the larger vessel, and that she was solely In fault, for tIo- 
lation of the rules. 

In Admiralty. Cross-actions for collision. 

Wing, Putnam & Burlingham, for Nourmahal. 
James J. Macklin, for North Star. 

ADAMS, District Judge. Thèse actions arose out of a collision 
which occurred in the Swash Channel on the S8th of September, 
1901, a little after 4 o'clock P. M., between the steam yacht Nour- 
mahal, a screw propeller yacht, and the steamship North Star. Both 
vessels were returning to New York, after having been outside to 
witness one of the International Yacht Races. The collision hap- 
pened about half way between Romer Beacon or Alonument and 
Bell Buoy on the north side of the channel, the bowsprit and stem of 
the yacht coming in violent contact with the port side of the steam- 
ship, abaft amidships, about a third of the North Star's length from 
her stern, causing considérable damage to both vessels. The con- 
tact caused the yacht to heel about 30 degrees to port. The tide was 
flood, causing a current of about a knot and a half. 

The North Star was HH tons, 320 feet long and 46 feet beam. 
She drew 13 feet forward and 15 feet aft. The Nourmahal was m 
tons, 247 leet long, including bowsprit, and 30 feet beam. She drew 
10 feet forward and 16 feet aft. 

The vessels' accounts differ somewhat and each charges the other 
with faults leading to the collision. 

The yacht against the steamship, as follows: 

"Fiftb. Said collision and damage were not due to any fault on the part 
of the libellant, or of those in charge of the yacht Nourmahal, but were whoUy 
due to the faujts of those In charge of the North Star; in proceeding too fast 
in the C'hannel ; in trying to pass the yacht at a dangerous place ; in not 
givlng the signais required by the Inland Régulations, nor any alarm whistles; 
in not making allowance for the tide; In trying to pass too near; in not 
asking for and waiting for the yacht's assent ; in not keeping well clear of 
the yacht, and in crowding upon her, and In not avoiding the yacht; in not 
stopping and dropping astern ; and in not taking proper and seasonable pré- 
cautions to keep out of the way of the yacht ; and in other particulars, which 
libellant will show on the trial of this cause." 

The steamship against the yacht, as follows: 

"(1) In sheerlng towards the said Steamship 'North Star.' 

(2) In not maintaining her course. 

(3) In not keeping a proper and sufflcient lookout. 

(4) In that those in charge of her navigation were Incompétent" 

The testimony shows that thèse steamers and the City of Lowell, 
had outspeedcd many of the vessels attending the race. They came 
into Gedney Channel a little before 4 o'clock P. M., the Nourmahal 
being then in the lead, with the North Star following her, and the 
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City of Lowell behind the North Star. The Lowell shortly passée! 
the North Star and as the yacht rounded into the Swash Channel, 
she had the Lowell close on her starboard quarter, and the North 
Star somewhat behind. The yacht had a speed of about 15 miles 
an hour and the North Star about 17, exclusive of the effect of the 
tide. The Lowell was f aster than either. As the yacht rounded into 
the Swash Channel, a small sloop was met. She was standing across 
the channel to the westward. The yacht stood over to the westward 
and crossed the sloop's bows. At this time, the Old Dominion 
steamer Hamilton, bound out, approached and exchanged a signal 
of two whistles with the yacht and they passed each other star- 
board to starboard, with a clearance of about 100 feet. The yacht 
then strajghtened and proceeded more northerly to her range course 
and passed to the northward and eastward of the Lump or Palestine 
Buoy. 

The North Star was in the meantime approaching from behind. 
She was passed by the Lowell, which drew ahead of her before reach- 
ing the Swash Channel. The North Star passed the Hamilton port 
to port, shortly after the yacht had passed the latter. The yacht was 
then ahead of the North Star, about two of the latter's lengths, and 
was ail the time slightly approaching the Romer Bank. The North 
Star without any signal to the yacht, attempted to pass between her 
and the Romer Bank. The vessels were then apparently something 
more than 100 feet apart but were drawing slightly nearer and when 
the North Star's stern reached a point about opposite the bridge of 
the yacht, the latter, being influenced by the North Star's suction, 
turned towards her and the vessels came together, notwithstanding 
a starboard, then hard-a-starboard, helm on the part of the yacht. 
The collision took place about 150 yards from the Romer Bank. 
There was no change of course on the part of the North Star. The 
North Star stopped just after the colHsion but, finding that the yacht 
was in no danger proceeded. The yacht stopped her engines just 
before the collision and proceeded ahead just after it. 

The existence of any suction that would tend to produce this col- 
lision, has been strenuously denied by many witnesses for the North 
Star, but that it existed and had the effect hère of drawing the yacht 
towards her when the vessels had approached within about 100 feet 
of each other, I think there can be no doubt. It has been noted and 
discussed in many collision cases. The Narragansett, 5 Ben. 355, 
256, Fed. Cas. No. 10,016, afïîrmed 10 Blatchf. 475, Fed. Cas. No. 
10,018; The WilHam McCandless, 6 Ben. 233, 326, Fed. Cas. No. 
5321; The City of Brockton (D. C.) 37 Fed. 897, 899; The Alex- 
ander Folsom, 52 Fed. 403, 3 C. C. A. 165 ; The City of Cleveland 
(D. C.) 56 Fed. 729; The Ohio, 91 Fed. 547, 551, 33 C. C. A. 667; 
The Mesaba (D. C.) 111 Fed. 315 ; The Fontana, 119 Fed. 853, 857, 
56 C. C. A. 365 ; The Nevada, 106 U. S. 154, 156, 1 Sup. Ct. 334, 37 
L. Ed. 149. Of course, the extent of suction dépends upon the cir- 
cumstances of each case. Hère, the North Star was proceeding at 
high speed in comparatively shallow water and in close proximity to 
the bank of a shoal, on her starboard hand. Her displacement was 
great and the effect of the inrush of water to lîll the space she had 
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occupied as she passed, must necessarily hâve been considérable upon 
the smaller and weaker vessel. The movement of the yacht towards 
the vacated space was distinctly felt on board, and the colHsion can 
be accounted for in no other way, than as a resuit of suction. 

Inland Rules, art. 18, rule 8 (Act June 7, 1897, c. 4, § 1, 30 Stat. 
101 [U. S. Comp. St. 1901, p. 3883]), provides: 

"Rule VIII. When steanî-vessels are runuing in the same direction, and the 
vessel which Is astern shall désire to pass on the right or starboard hand of 
the vessel ahead, she shall give one short blast of the steam-whistle, as a sig- 
nal of such désire, and if the vessel ahead answers with one blast, she shall 
put her helm to port ; or If she shall désire to pass on the left or port side 
of the vessel ahead, she shall give two short blasts of the steam-whistle as 
a signal of such désire, and if the vessel ahead answers with two blasts, shall 
put her helm to starboard ; or if the vessel ahead does not think it sat'e for 
the vessel astern to attempt to pass at that point, she shall immediately sig- 
nify the same by giving several short and rapld blasts of the steam whlstle, 
not less than four, and under no cireumstances shall the vessel astern attempt 
to pass the vessel ahead until such tlme as they hâve reached a point where 
it can be safely done, when said vessel ahead shall signify her willingness by 
blowing the proper signais. The vessel ahead shall in no case attempt to 
cross the bow or crowd upon the course of the passing vessel." 

This rule was clearly violated by the North Star, which, though an 
overtalcing vessel, gave no signal whatever, and those navigating the 
yacht were in no wise warned of the steamship's approach or inten- 
tion, and no opportunity was given the yacht to consent or object to 
the passing. 

Decree for the libellant Astor, with an order of référence. Libel 
of the Maine Steamship Company dismissed. 



THE MEDIA. 
(District Court, S. D. New York. June 8, 1904.) 

1. TOWAGE— SiNKING OF TOW AT DOCK— LlABIHTY Off TUG. 

A tug, with a flotilla of barges to be brought from South Amboy to New 
York and yieinity, left one in the evehing at a dock or bulkhead at Eliza- 
bethtown, N. J., to be called for and taken to her destination later. ïhe 
weather was then foggy, but the wind light from the southeast. The 
fog increasing, and a heavy wind from the west coming on, the barge was 
not called for until the second morning, when she was found to hâve been 
injured by a pile In the bottom and afterward sunk. During ail the day 
after she was left a yery strong wind blew from the west, reaching a 
velocity bf 50 miles an hour, causing an extraordinarily low tide, nearly 
three feet lower than the average. Under ordinary conditions the dock 
was a safe place for the barge. Held, that the tug was not chargeable 
with any breach of duty In so leaving her tow, which was in accordance 
with custom, and was not llable for the injury, which must be attributed 
to the unusual weather conditions. 

In Admiralty. Suit against tug for injury to tow. 

James J. Macklin, for libellant. 
Robinson, Biddle & Ward, for claimant. 

ADAMS, District Judge. This action was brought by Frank Mc- 
Williams, as owner of the barge John Barnes, against the Pennsylvania 
Railroad Company's steamtug Media, to recover the damages caused 
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liy the barge being left at the Iron Dock of the Central Raîlroad of 
Xew Jersey, at Elizabethport, New Jersey, on the 39th of January, 
1903. The tug took a flotilla of beats in tow at South Amboy, bound 
for New York and vicinity, about 7 o'clock in the morning. Among 
thèse beats was the Barnes, laden with 762 tons of coal, beund fer 
Newark, New Jersey, where the railroad cempany undertook to de- 
liver her. Some fog prevailed and the tow put into Perth Amboy, 
where the tug Overbrook took charge of it, assisted by the Media. 
The fog Hfting, the tow proceeded through the Kills to the place men- 
tioned, where the Barnes was taken out of the tow by the Media and 
left, to be subsequently called for and the towage completed, fastened 
to the said dock, more properly bulkhead, about 7 o'clock P. M., while 
the remainder of the tow proceeded, but did net get far when the fog 
settled down again. The Barnes remained at the place it was left 
and in the early morning of the 31st of January, it was discovered that 
she was injured through being punctured by a pile, on her starboard 
side near the dock, from which she subsequently sank. She drew when 
floating about 10 feet of water and was net entirely submerged when 
Bunk. 

At the time the Barnes was left, the wind was light from the south- 
east. It changed around through the east and south, to the west- 
ward and increased in force, so that between 8 and 9 o'clock A. M. 
of the 30th, it was blowing 18 miles an hour, and subsequently in- 
creased to the neighborhood of 50 miles an hour and blew at substan- 
tially such a rate through the remainder of the day, and the velocity 
remained high through the greater portion of the next day. The eflfect 
of the wind was to blew the water out of the Kills and off the coast, 
and cause a tide nearly three feet below the average, which rarely 
happened. 

The following table has been put in évidence: 

«Liblt's Ex. 2 

Maroh 10/01 

Station: Port Hamilton, N Y. 



Remarks 
The time used at Fort 

Hamilton 
Tide Station is Eastern 

Standard 
mean civU. time. 
Tiie heiglits hère given are 
the heights above mean low 
water. 

J. G. Spaulding, Mar. 10, 
1901." 

' The libellant allèges fault as follows: 

"Fourth : ïhat said damage was owlng to the fault, négligence and eareless- 
liess of those in control and charge of the said Steamtug 'Media,' 

(1) In not placing the said barge in a proper berth where she would be at 
ail times free from damage. 



DATE 


HIGH 


WATBE 


LOW 


WATEB 


1903 


Time Height 


Time Height | 


Jan.29 


h. m. 

8 10 


Feet 
5.24 


h. m. 

2 18 


Feet 
0.09 


« 2S 


20 32 


5.04 


14 35 


0.06 


•' 30 
« ,30 
" 31 
«' 31 


910 

20 13 

9 23 

2143 


5.66 
2.46 
2.79 
2.77 


2 38 

15 16 
4 16 

16 00 


0.79 
0.81 
2.49 
2.34 
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(2) In that sa!d barge was left an unreasonable length of time during the 
prevalence of the wind whlch madé an Insufflcient depth of water for sald 
barge to float without restlng on the brtken spiles and other obstruction along 
the face of «ald dock or bulkhead. 

(3) In that said steamtug 'Media' placed the said barge at sald wharf or 
dock without permission or authority on the part of the ovvner or occupant 
of sala dock, as libellant Is Informed and believes. 

(4) That said barge should hâve been towed to her destination, which the 
owner of said steamtug agreed to do, without tylng her up at said wharf, 
dock or bulkhead. 

(5) In that It was the duty of the said owners of said steamtug or their 
agents or servants to hâve proteeted the said barge from ail harm, and to 
ascertaln what character of bottom there was where said barge was placed." 

The claimant, in connection with a gênerai déniai of the libellatit's 
allégation of négligence and faults, avers that the bulkhead at which 
the Barnes was placed was a well known and frequently used moor- 
ing place for vessels of her kind and description ; that the placing of 
her there while in process of being towed to Newark was in pursu- 
ance of the usual and customary method of towing to that place and 
that during the period from January 39th to 31st, the weather was 
unsuitable for towing and that as soon as it was safe or proper to re- 
move her, i. e., the 31st, a tug was sent to her for such purpose, when 
it was discovered that a pile, not attached to any dock, had run through 
her bottom, causing her to leak so badly that she was not in a condi- 
tion to navigate. 

The testimony sustains the averments of the answer and unless the 
tug can be regarded as an insurer of the safety of the tow, in view 
of the time she was left at the bulkhead, there does not seem to be any 
liability, because it appears that nothing unusual was donc in landing 
the barge at the place where she was injured. The accident was 
apparently attributable to the extraordinarily low tide, caused by the 
violent western wind, which could not hâve been anticipated. 

In answer to the libellant's charges in détail, I fînd : 

1. The barge was placed at a proper berth where she would hâve 
been îree from damage if it had not been for the very low tide caused 
by the extraordinary violence of the wind. 

2. The barge was not left an unreasonable time in view of the fog 
which prevailed and the dîfficulty of getting to Newark with a vessel 
of her draft, except at certain stages of the tide. 

3. It is immaterial that permission to use the bulkhead was not re- 
ceived from the owner or occupant. As between the libellant and 
claimant, the question is, whether proper care was exercised by the tug. 

4. This is covered by the remarks under the second charge. The 
détention at the bulkhead was in the usual course of business, except 
as afïected by the fog and wind. 

5. The tug did not become an insurer by using the bulkhead, nor 
assume the duties of a wharfinger towards the barge. 

My attention has been called to numerous authorities, collected by 
the industry of the libellant's advocate, but a careîul examination of 
them has failed to change the conviction, formed upon the trial, that the 
libellant had not sustainçd the burden of establishing that the acci- 
dent happened through négligence on the part of the tug. 

The testimony, on both sides, shows that the leaving of the barge 
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at Elizabethport was a usual înddent of a trip to Newark and what 
followed could not be anticipated. It was not like leaving a boat in 
a place subject to danger from a change in the direction of the wind. 
It bas been held in several cases, that on account of the tug failing 
to stand by and watch ont for the safety of its tow, liability should fol- 
low. but no case similar to the one in hand has been cited. In Hughes 
V. Pennsylvania R. Co. (D. C.) 93 Fed. 510, affirmed 113 Fed. 925, 51 
C. C. A. 555, for example, the whole tow was left free at one end to 
swing with the tide and the tug went away to engage in other business. 
While she was absent, the tow swung with the tide, exposing one of 
the boats to collision, which subsequently happened with a ferry boat 
m a fog. The absent tug was held liable, because the danger could 
hâve been anticipated and the collision could hâve been avoided by 
attention on her part. The différence between such a case and the one 
under considération is obvions. Hère, there was no danger from 
leaving the boat, until the extraordinarily low tide developed the prés- 
ence of the dangerous spile. Many other boats had safely lain during 
ordinary tides in the same place without injury. They were perhaps 
of somewhat différent build from the Barnes but there was no reason 
to anticipate danger for her and in fact, there was no danger under 
usual conditions. 

Several of the cases cited were those of boats injured at wharves or 
docks and turned upon the failure of the owners or occupants to exer- 
cise the especial care, which was incumbent upon them by reason of 
their relations, to ascertain whether the approaches or vicinity were 
reasonbly safe for the use of vessels authorized to go there. If this 
tug's duties to the tow should be considered équivalent to those of a 
wharfinger by reason of the notice given by the owner of the wharf 
that it should not be used, stîU there would be no liability, because it 
does not appear that the wharfinger, assuming an invitation given to 
use the wharf, could be held in this instance, on account of the ex- 
traordinary tide, which was the proximate cause of the accident. I 
hâve not been referred to any authority which would impose liability 
upon a towing vessel under circumstances similar to those disclosed 
by the testimony hère. 

Libel dismissed. 



WEED et al. v. CENTRE & C. ST. RY. CO. 
(Circuit Court, W. D. Pennsylvania. July 20, 1904.) 

1. JUBISDICTION OF FEDEKAL COUKTS DiVEBSITT OF CiTIZENSHIP — DISTRICT Oï 

RESIDENCE OF COBPOEATIONS. 

Under section 1 of the judiciary act of August 13, 1888, c. 866, 25 Stat. 
433 [D. S. Comp. St. 1901, p. 508], wlilch restricts the jurisdietion of fédéral 
courts, when based on diversity of citizenship, to the district of the rési- 
dence of either the plaintiff or défendant, a Pennsylvania corporation 
which has flled with the Auditor General of the state a certiflcate desig- 
nating its office and place of business, pursuant to Act Pa. June 7, 1879 



If 1. Diverse citizenship as a ground of fédéral lurisdietion, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 
See Courts, vol. 13, Cent. Dlg. | 814. 
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(P. I/. 112), muBt be deemed a résident of the fédéral district within 
whlch such place Is situated, and cannot be sued in anbther district of the 
State, although its opérations may extend Into such district 

On Motion by Défendant to Strike OS Service. 
A. M. Imbrie, for plaintiffs. 
Krebs & L,iveright, for défendant, 

BUFFINGTON, District Judge. Tliis is a motion to strike off 
service of a summons on the ground the court is without jurisdiction 
or authority to issue the process served. The plaintiffs are citizens 
of Connecticut; the défendant, a corporation chartered by the state of 
Pennsylvania. On February 23, 1903, the latter, in pursuance of a 
resolution of its board of directors, and in compliance with the statute 
of June 7, 1879 (P. L. 112), filed with the Auditor General of the state 
a certificate that its office and place of business was Phillipsburg, Centre 
county. That county is in the Middle District of Pennsylvania, and, 
while the street railway which défendant opérâtes extends from Phil- 
lipsburg into Clearfield county, w^hich is in the Western District of 
Pennsylvania, the pétition allèges the company has no office or place 
of business other than Phillipsburg ; that ail its business is there man- 
aged, directed, and transacted; and that the président résides there. 
The summons w^as served in Clearfield county on the vice président, 
who résides there. Under thèse facts, the défendant allèges it cannot 
be sued in the Western District, that this court is without jurisdiction 
to issue process, and that service thereof which was made as aforesaid 
should be set aside. In view of the statute of Pennsylvania above 
cited, as also that of May 14, 1889, § 12 (P. L. 216), providing for the 
location of an office for street railways, the resolution of the board 
providing for the establishment and maintenance of such office at 
Phillipsburg, and the facts shown, we are of opinion the actual and 
légal résidence of this company is that place. Thorn v. Central Rail- 
road Company, 26 N. J. L,a;w, 121. Since the fact that a corporation 
does business in a state other than that of its création does not afïect 
its résidence status (Pacific Railroad v. Missouri Pacific Railroad Com- 
pany [C. C] 23 Fed. 565), it would seem to follow that, if the légal 
résidence of a corporation is in one fédéral district of a state, such 
status is not changed because its opérations extend into another dis- 
trict of such state. Now the act of Congress of August 13, 1888, c. 
866, 25 Stat. 433, Rev. St. § 629 [U. S. Comp. St. 1901, p. 508], recites 
that where, as hère, "the jurisdiction is founded only on the fact that 
the action is between citizens of différent states, suit shall be brought 
only in the district of the résidence of either the plaintiff or défendant." 
In view of this express provision, and of the fact that the résidence of 
neither party to this suit is in the Western District of Pennsylvania, 
we are of opinion it cannot be maintained in that district. This holding 
is in accord with Shaw v. Quincy Mining Company, 145 U. S. 449, 12 
Sup. Ct. 935, 36 L. Ed. 768, where it is said : 

"As to natural persons, tl*refore, it cannot be doubted that tbe effect of this 
act, read in the Ilght of earlier acts upon the same subject, and of the judicial 
construction thereof, is that the phrase 'district of the résidence of a person 
is équivalent to 'district whereof he is an inhabitant,' and cannot be construed 
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as giving jurisdictlon, by reason of citizenship, to a Circuit Court held în a 
Btate of whlch neither party is a citizen, but, on the contrary, restricts the juris- 
dictlon to tiie district in which one of tlie parties résides within the state of 
wtiicli he is a citizen, and that tliis act, therefore, havlng taken away the al- 
ternative, permitted in the earller acts, of suing a pèrson In the district 'In 
which he shall be found,' requlres any suit, the jurisdictlon of which is founded 
only on its being between citlzens of différent states, to be brought in the state 
of which one is a citizen, and In the district therein of whlch he Is an Inhab- 
itant and résident. In the case of a corporation, the reasons are, to say the 
least, quite as strong for holding that it can sue and be sued only in the state 
and district In whlch it has been Incorporated, as in the state of which the 
other party is a citizen." 

The motion to strike ofï the service is made absolute. 



BLAKBSLEE et al. v. NEW YORK CENT. & H. R. R. CO. 

(District Court, S. D. New Yorli. June 29, 1904.) 

1. Shipping — Collision of Babge with WnAEF— Négligent Handlino bt 
Charteeer. 

Injury to a barge chartered to respondent by being brought into violent 
contact with a wharf while being towed by respondent's tug, held, on con- 
fllcting évidence, to hâve been due to négligent handling by the tug^ 

In Admiralty. Suit to recover for injury to a barge. 

James J. Mackhn, for libellants. 

Butler, Notman, Joline & Mynderse and Frederick M. Brown, tor 
respondent. 

ADAMS, District Judge. This action was brought by Selden 
Blakeslee, owner of the barge Katie, and Peter Gunderson, her master, 
to recover their respective damages, alleged to hâve been sustained 
through the carelessness of the respondent in handling the barge, 
through M^hich she received injury to the extent of about $1,375, from 
a severe contact with a wharf of the West Shore Railroad Company 
at Weehawken, in the morning of the 28th day of January, 1903. The 
master claims in the libel the loss of some personal efifects through a 
subséquent sinking. 

The Katie was under charter to the respondent and used for trans- 
porting cargoes about the harbor of New York, towed by the re- 
spondent's tugs. 

On the morning in question, she received some injury to her stem, 
Avhich the libellants contend was the resuit of the respondent's négli- 
gence in bringing the barge, while being towed, into violent collision 
with the wharf mentioned. The respondent contends that the barge' s 
apron behind the stem was so old and rotten that it would not with- 
stand the ordinary contacts of navigation, and that the accident was 
due to her condition and not to any carelessness upon the respondent's 
part. 

It appears that the barge was old and not very strong, but she had 
been repaired shortly before the accident by the insertion of a new stem, 
which was partly fastened to the old, but not unsound, apron. The 
stem was knocked to one side by the contact and ail the strong bolts 
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fastening ît bent seriously. It also appears that a lamp and chimney 
on the wall of the cabin were knocked from the side to the centre of 
the cabin. Such facts scarcely seem consistent with an ordinary 
contact and go to sustain the master's testimony that she was brought 
in violent contact with the wharf at Weehawken, producing the in jury 
complained of. The respondent's testimony, which is principally of 
a négative character, does not suffice to meet the positive testimony of 
the barge's master, corroborated as it is by that of the surveyors, who 
examined the boat shortly after the accident. They explained the na- 
ture of the injury and said the condition of the boat was fairly good, 
apart from the damage to the stem. 

About 11:35 A. M. of the 28th, the respondent's tug No. 12 took 
the barge in tow alongside, to be taken to pier 16 East River, with a car 
load of shooks. The master of the tug then noticed that there was a 
gap of several inches between the new stem of the barge and the side 
planking and speaking to the master of the barge about it, asked him if 
the boat was safe to tow in such condition. The master of the barge 
repHed that she would doubtiess go safely if towed stern first, which 
plan was adopted, but when she reached the vicinity of the Battery, 
the master noticed she was making water and called upon the tug for 
assistance, which was given. She was then taken into pier 4 East 
River and the cargo discharged into another boat. The barge was 
subsequently taken by another tug to Stanton Street, where she sank. 

I hâve given due considération to the respondent's contention with 
respect to the apron and that the accident was due to its condition. 

I conclude that there should be a decree for the libellants, with an 
order of référence. 



MEEEITT & CHAPMAN DBRBICK & WRECKING CO. v. MORRIS 
& OUMMINGS DREDGING CO. 

(District Court, S. D. New York. June 21, 1904.) 

1. ADMIRAIiTT— FlNDING BY CoMMISSIONEB— StJPFICIENCY OF EXCEPTION. 

Under the rule laid down in The Paquete Habana, 189 U. S. 453, 23 
Sup. et. 593, 47 L. Ed. 900, a gênerai exception to the amount of a find- 
ing by a commissioner on a référence in admlralty Is sufflcient where ail 
the évidence Is attached to the report. 

2. Shippinq — Raising Sunken Vessbl— Vatue op Seevices. 

Exceptions to the report of a commissioner flnding the value of services 
rendeped In raising a sunken dredge considered, and Jield wlthout merit. 

In Admiralty. On exceptions to commissioner's report. 
Avery F. Cushman, for libellant. 
Albert A. Wray, for respondent. 

ADAMS, District Judge. Both parties except to the amount 
which the commissioner has found to be due to the libellant hère. 
The libellant besides objecting that there is no merit in the respond- 
ent's exceptions, contends that they should not be considered because 
they do not conform tQ the requirements of The Commander-in- 
Chief, 1 Wall. 43, 17 L,. Ed. 609. The respondent has called mv at- 
tention to The Paquete Habana, 189 U. S. 453, 23 Sup. Ct. 593, 47 
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L. Ed. 900, where it was held, referring to The Commander-in-Chief, 
that where ail the évidence is attached to the report nothing more is 
needed. The last case seems conclusive upon the point, and to jus- 
tify a gênerai exception. I must, therefore, hold that the libellant's 
objection to the respondent's form of exception is not good, and I 
hâve considered ail the exceptions upon their merits. 
The libellant's exceptions are: 

"First : In that the Commissioner has reported the damages of the libellant 
at the sum of $4,000 and interest instead ot the sum of $5,000 and interest 

Second: In that the Commissioner has not allowed for the use of the 
'Monareh' for 5% days at $500 per day and for 3 hours night work. 

«Il******** 

Thlrd : In that the Commissioner has disallowed the claim of libellant for 
$464 for extra compensation &c. 

* * • * * • «> « « •» 

The respondent's exceptions are: 

"1. Because said Commissioner found that the services rendered by the 
libellant sued for herein, were of the reasonable value of $4,000 ; whereas, he 
should bave found the value of said services did not exceed the sum of $3,000. 

2. Because said Commissioner allowed Interest on said elalm ; whereas, he 
should hâve allowed no interest whatever. 

3. Because said Commissioner, in making the award herein, took into con- 
sidération the amounts charged by the libellant to other people for similar 
services. 

4. Because said Commissioner in making the said award, took into consid- 
ération testimony of certain charges made by the Boston Towboat Company 
for work done in Boston and Portland under totally différent conditions. 

5. Because said Commissioner did not rely wholly upon the évidence of the 
cost of maintaining that part of libellant's wrecking plant used in the work 
sued upon herein, adding to such cost a f air profit and making his award upon 
the considération of such testimony alone." 

The report is as follows : 

"The action is brought to recover for the services of the Ilbelant In ralsing 
Dredge No. 12 owned by the respondent and sunk off Erie Basin Breakwater, 
South Brooklyn, about a mile below Governor's Island. The only issue in 
the case is the value of the libelant's services. The Ilbelant sues for $5,000; 
the respondent, by its answer, asserts that $2,000 is a fair compensation. 

The dredge had been digging a channel, parallel wlth the Brooklyn shore; 
when she sank she settled at an angle of about 45 degrees, her off shore side 
settling into the channel she had been digging. At each corner of the dredge 
was a spuû some 40 or 50 feet long and 2 feet square, used for mooring when 
she worked over soft bottom. Her spuds were down when she sank. The ves- 
sel sank on Sunday, June 26, 1898, and a portion of libelant's plant reaehed 
the vicinity of the dredge on the morning of the 27th of June. There had 
been no employment of the Ilbelant by the respondent prior to the tlme of the 
arrivai of the plant, but the undertaking by the Ilbelant to do the work was 
ratifled by the respondent, and the work commenced about noon of Monday, 
and continued until noon of Friday, July Ist, when the dredge was ralsed 
and was towed to the Flats at 42nd Street, Brooklyn. She was there pumped 
out and on the foUowing day she was delivered to the dry dock for repairs; 
in ail 5% days, counting night work, were used in the service. There was évi- 
dence in the case tending to show some sllght injury to the dredge incurred 
in performing the service, but no claim has beea asserted of any ofC-set on 
this account 

There were employed upon the service, three derricks, the 'Monareh,' 'Re- 
liance' and the 'Victor' ; the pump-boat 'Lewis,' and the tugs 'W. B. Ohap 
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man,' 'Standard' and 'Hustler' ; on thèse boats were thelr full crews and there 
were employed, In addition, a number of divers. 

It Is In évidence before me that the iindertaking was rendered more diffleult 
and arduous by the fact that the libelant was not able to sweep chains un- 
der the dredge, as is usual in such cases, because the spuds were broken or 
3'ammed In thelr casings and could not be llfted until the vessel came to an even 
keel ; and hence, that It was neeessary to tunnel in the mud under the beat 
Inslde of the spuds and pass chains through the tunnels. 

I am satisfied, after a full examination of the testimony, that the work was 
done in a careful and expeditious manner and that no more plant was used 
by the libelant than was neeessary for the work, except that a less costly 
derrick than the 'Monarch' might hâve been at work on Monday and Tuesday, 
had It been ascertalned at the beginning that the spuds were down and the 
chains cotlld not, therefore, be swept under the dredge at the start. I also 
appreciate that when the 'Monarch' was once on the scène and working, it dld 
not seem worth while to the llbelant's superintendent to remove her aud sub- 
stitute a less expensive derrick. She was undoubtedly neeessary for the pur- 
pose of lifting. In flxing the amount of the recovery of the libelant I bave 
taken thèse facts into considération. 

The libelant is a corporation formed by the consolidation of two wrecking 
companies ; It bas its headquarters in New York where it maintains a largo 
plant, consisting of derricks, tugs, pump-boats, divers, diving apparatus &c., 
and It Is equipped for ail sorts of wrecking work. There is on the Atlantic 
Seaboard no equipment as cotoplete, as powerful, and as well fitted for large 
work as that of the libelant. Although parts of the equipment are in more 
or less continuous use, yet the heavier and more complète equipment Is necessa- 
rily Idle during a great portion of the year. Nevertheless, in order to be pre- 
pared for emergencies which are constantly arlsing, the whole plant is kept, 
day and night, in a state of readiness for service. 

It is true that there is a smaller plant at Boston ; another smaller plant at 
New London, and a third smaller plant at New ïork as shown in the testimony 
before me, but none of thèse Is equal to the large undertakings which the 
libelant is able to perform. I hâve, therefore, considered the case on the 
évidence before me as involvlng the question of a unique plant, the charge for 
the services of which mnst be judged from two aspects : flrst, that there is in 
the harbor of New York no plant other than the llbelant's capable of perform- 
ing so quickly and capably the service rendered in this case ; but on the other 
hand, that the practlcal monoply enjoyed by the libelant should not enable It, 
in the absence of contract between itaelf and persons to whom its services are 
rendered, to charge an unfair or unreasonable rate. In the light of thèse two 
considérations the charges made by the libelant must be viewed. 

The libelant has produced before me three Unes of proof In support of its 
clalm. 

It has produced expert testimony as to the value of the services rendered ; 
on this branch of the case It has called two witnesses. Mr. Humpbrey, the 
treasurer of the Boston Tow Boat Company, owner of tugs, lighters and wreck- 
ing plant which bave been used in raising sunken vessels by the pontoon 
method, testlfies that in bis opinion the services rendered by the libelant in 
this case were worth $7,000. He has had some expérience, although sllght, in 
raising dredges and the method that bis company employs Is not only slower 
than that used by the libelant but requires a less complète and powerful equip- 
ment. The other witness, Mr. TImmans, superintendent of the Baxter Wreck- 
ing Company, a company in New York which handles smaller wrecks than the 
libelant and which has never ralsed a dredge of the size of No. 12, testifles 
that in his opinion $5,500 would be a fair priée for the services rendered by the 
libelant. Nelther of the witnesses was, to my mind, a satisfactory expert ; 
this was due however to the unusual and infrequent character of the work 
whose value they were endeavoring to flx. 1 bave therefore given to thelr tes- 
timony no final or conclusive weight, but hâve used It as lUuminative and as» 
tending to establish a stanc|^rd. 

A second sort of testimony has been produced before me as tending to estab- 
lish a value, namely, a price based on the cost of the service rendered, with a 
fair profit added. On this branch of the case, the daily cost of opération and 



IN RE BACON. 157 

a charge for dépréciation, hâve been proved before me, and it has been shown 
that the total cost of operatlng the plant for the tlme requlred in this service, 
including the éléments above stated, was the sum of $1,719.58, an amount, 
however, whlch does not include interest on the original cost of the plant em- 
ployed. As in the case of the expert testimony I hâve not taken this évidence 
as final or conclusive but only as tending to establish a basis. 

A third Une of proof has been produced as to the amounts which the libelant 
has received from other persons for similar services. On the principal case 
of the libelant I refused to receive such testimony, but near the close of the 
case the respondent called for and the libelant produced its schedule of charges 
in use at the tlme, and the officers of the libelant testified that thèse were 
their usual and regular charges, although no knowledge thereof was brought 
home to the respondent. Moreover, libelant rendered an itemized bill, when 
objection was made to the lump sum of $5,000. This bill was admitted in évi- 
dence without objection and an examination of it shows that it is based upon 
the schedule of charges above referred to, with an additional charge of $404 
for extra compensation. It is not quite clear whether the respondent objected 
to the détails of this bill ; but I hâve not considered the respondent bouud by 
it. 'The fact that the account was aslied for and sent may no doubt be proved, 
and the instrument itself cannot perhaps be excluded ; but the jury should 
unquestionably be told that it is not évidence of the truth of what it contains.' 
Shannon v. Starlcey, 5 Phila. 152. In my opinion the schedule of charges of 
the libelant is not excessive, although as with the other sorts of proof, I do not 
feel myself bound thereby. 

I hâve used thèse three Unes of testimony for much the same purpose and 
in much the same manner as the court used libelant's schedule of charges in 
the case of Merritt & Chapman Derrick & Wrecking Company v. North Ger- 
man Lloyd (D. O.) 120 Fed. 17, at page 21, where the learned District Judge 
stated that he would give no considération to the schedule rates, excepting so 
far as they might hâve some bearing on quantum meruit in each case as one 
of the éléments in ascertaining a proper salvage award. 

After a review of the whole case and with the help of the three sorts of tes- 
timony, I am satisfled the services were worth the sum of $4,000. I bave 
reached this amount by disregarding the item of $464 for extra compensation 
and making a déduction on account of the use of the 'Monarch' instead of a 
smaller derrick. 

I, therefore, find that the libelant is entitled to recover the sum of $4,000, 
with Interest from July 16, 1898, amounting to $1,405.00, making in ail 
$5,405.00." 

A careful reading of pertinent parts of the testimony, in connec- 
tion with the report, satisfies me that the commissioner has reached 
a just resuit. The exceptions are, therefore, overruled. 

The ruling in The Paquete Habana tends to deprive this court of 
the aid given to it by The Commander-in-Chief, and in view of such 
fact, we hâve prepared an amendment to Admiralty Rule 52 of this 
court, requiring particulars of the exceptions and références to the 
testimony the exceptant wishes considered in support of them. 



In re BACON. 

(District Court, W. D. New York. August 29, 1904.) 
No. 1,782. 

BANKEUPTCY— MOKTGAGED PROPERTY— RiGHT OF TRUSTEE TO COMPEL AS- 
SIGNMENT OF MORTGAGE. 

A trustée in bankruptcy is vested with such an interest In mortgaged 
real estate of the bankrupt as entitles him to pay the mortgage debt and 
bave the mortgage assigned to himself or to a person designated by him, 
although it is not in process of foreclosure, where it is shown that it wilV 
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be for the beneflt of the estate, by enabllng hlm to sell the property to 
better advantage ; and the court of bankruptcy bas jurladiction, on his 
pétition, to compel the mortgagee to accept payment and exécute the as- 
signaient. 

In Bankruptcy. On question certified from référée. 

Clarence A. MacDonald, for petitioner. 
George E. Zartman, for trustée. 

HAZEL, District Judge. This is a review of a décision of Hawley, 
référée, requiring the Seneca Fails Savings Bank to accept the sum of 
$4,095, tendered to it by the trustée, and thereupon to exécute an as- 
signment of the bond and mortgage made by Francis Bacon, the bank- 
rupt, on July 31, 1901, to said bank, and also tliat the bank deliver 
the assignment, the bond and mortgage, and ail other papers connected 
with said loan, to the assignée. It was further ordered by the référée 
that the assignment of such mortgage be made either to the trustée or 
to a third party, as the trustée should designate. The trustée stands 
in the place of the mortgagor, and upon his appointment is vested with 
the title of the bankrupt to the mortgaged premises. In re Kellogg 
(D. C.) 113 Fed. 120, affirmed 121 Fed. 333, 57 C. C. A. 547. 
Under Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. S. 
Comp. St. 1901, p. 3451), the trustée has ail the powers which the 
bankrupt might hâve exercised for his own benefit. It follows, there- 
fore, that if the bankrupt (had bankruptcy not intervened) could hâve 
compelled the bank, on payment of the mortgage debt, to assign the 
mortgage to a third person, the trustée, to protect the rights of the cred- 
itors and of the bankrupt, upon tender of the amount due, is entitled to 
an assignment of the mortgage either to himself or such person as he 
may suggest. On principle and authority, a person interested in mort- 
gaged premises is entitled to an assignment of the bond and mortgage, 
even though the mortgage is not under process of foreclosure, pro- 
vided sufficient légal and équitable grounds are presented for such as- 
signment, and the amount secured by the mortgage, incliiding accrued 
interest, is paid. The following cases (Twombley v. Cassidy, 82 N. Y. 
155; Nelson v. Loder, 133 N. Y. 288, 30 N. E. 369; Stewrart et al., as 
Trustées, etc., v. Smith, 29 Mise. Rep. 235, 60 N. Y. Supp. 329 ; Hover 
V. Hover, 21 App. Div. 568, 48 N. Y. Supp. 395 ; Arnold v. Green, 116 
N. Y. 566, 33 N. E. 1), cited by counsel for trustée, are authority for 
the proposition that junior mortgagees, sureties, owners of equities of 
rédemption, or persons generally who stand in such relation to the prop- 
erty that their interests, whether légal or équitable, cannot be otherwise 
protected, are entitled to an assignment of the mortgage upon tender 
of the amount due. Counsel for the bank contends that thèse cases do 
not apply, for the reason that the mortgage was not in process of fore- 
closure, nor was foreclosure threatened, and -that the bank, being satis- 
fied with its security, has no intention of foreclosing the mortgage. 
Thèse reasons, and others advanced on argument, are thought to be 
unsound and not persuasive. The simple question is whether the 
trustée has such an interest in the property of the bankrupt as will 
enable him, upon payment of the amount due, to exact from the lienor 
or mortgagee the satisfaction of the incumbrance, or a transfer thereof 
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by assîgnment to another. It appears from the pétition of the trustée 
that the bankrupt bas an interest in the property mortgaged, as owner 
of the equity of rédemption, and that a sale thereof in parcels, free from 
the mortgage lien and dower interest, will be bénéficiai to the bankrupt's 
estate. It is the duty of the trustée to collect and reduce to money the 
property of the estate for which he is trustée, and, pursuant to section 
67b (Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 
3449]), he is subrogated to the rights of creditors, and may enforce 
thèse rights for the benefit of the estate. Whether the trustée bas the 
right to require an assignment of the mortgage held as security by the 
bank, under section 67 (b), need not be expressly decided. It is enough 
that the moving papers show that the bankrupt bas an interest in the 
property such as the trustée is empowered by the bankrupt act to pro- 
tect. The trustée not only stands in the shoes of the bankrupt, but, 
as heretofore stated, as an oiKcer of the court, he is actually vested with 
the title of the mortgagor to the property in question. See Carter v. 
Hobbs (D. C.) 93 Fed. 597. The bankrupt court undoubtedly bas 
power and jurisdiction to compel the exécution and delivery by the bank 
of an assignment of the mortgage in question. The principle which 
compels a third party to surrender money or assets belonging to the 
bankrupt, as announced in Mueller v. Nugent, 184 U. S. 1, 23 Sup. Ct. 
269, 46 L. Ed. 405, undoubtedly applies hère. The bank admittedly is 
not an adverse claimant, and no sufficient reason is shown by the answer 
why it should not accept the mortgage debt. A légal tender of the fuU 
amount secured, with interest, was made on the day when the interest 
was payable. The only pretense for not delivering an assignment, as 
demanded by the trustée, in addition to those heretofore mentioned, are 
that the reasons of the trustée, set forth in the pétition, are purely spéc- 
ulative, and, therefore, the bank should not be obliged to surrender its 
security. Hover v. Hover, supra, is cited as authority for denying the 
application of the trustée on account of bis failure to show posïtively 
that he will be enabled to realize a greater sum for the property on sale 
in the event of bis obtaining an assignment of the mortgage. In the 
Hover Case the court refused to compel an assignment to one of two 
tenants in common, partially, at least, upon the ground that the com- 
mon ancestor of the tenants in common directed his executors to sell 
the property, and divide the proceeds of the sale between them. The 
executors in their lifetime failed to exercise the power of sale. There- 
upon, one of the tenants in common mortgaged the property to a friend, 
and to procure a sale thereof caused the mortgage to be foreclosed. 
Thèse facts are clearly distinguishable from the facts hère presented, 
and therefore the objection is thought to be groundless. My conclusion 
is that the trustée, who by opération of law is interested in the prop- 
erty mortgaged, bas shown sufficient légal and équitable grounds for 
compelling the bank to comply with the order of the référée. The 
question presented, namely, whether the order of the référée requiring 
the bank to exécute an assignment is valid, is answered in the affirma- 
tive. 
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MUNSON S. S. LINE v. B. STBIGER ft CO. 
(District Court, S. D. New York. June 24, 1904.) 

1. ShIPPING— LOSS OF LOGS IN LOADING — PeBII< OF THE SbA. 

The loss of legs which broke loose from a raft by reason of a high 
wind, after they had been towed out to a steamer for loading in the opea 
sea, was due to a péril of tlie sea, and tbe steamer is not liable therefor. 

In Admiralty. Suit to recover balance of freight. 

Wheeler, Cortis & Haight, for libellant. 
William L,. Snyder, for respondent. 

ADAMS, District Judge. This action was brought by the libellant, 
the Munson Steamship L,ine, against E. Stieger & Co., a corporation, 
to recover a balance of freight on a cargo of 904 mahogany logs trans- 
ported by the seamer Urd from the ports of Frontera and Tonala, 
Mexico, to New York, in the months of February and March, 1903. 

Of the 904 logs, 863 were delivered to the respondent in New York 
and the controversy arises with respect to the responsibility for, the 
short delivery of 41 logs. The libellant admits liability for 10 logs, 
for which it oflfers to allow $100, which seems satisfactory to the re- 
spondent. The latter claims compensation for the remaining 31 logs, 
of the value of at least $310, which, if allowed, would apparently about 
wipe out the balance of the freight. The dispute, therefore, turns upon 
the liability for the 31 logs, which it is alleged by the libellant were 
lost at Frontera in conséquence of a storm, creating a péril of the sea, 
from the efïects of which, the libellant is exempted from liability by 
the terms of the bill of lading covering the shipment. If such péril 
existed, the libellant's contention must be sustained. The respondent 
contends that the testimony does not show any péril which the libellant 
can resort to in excuse for the non-delivery. 

It appears that thèse logs were never loaded on the steamer. They 
were brought alongside by a tug in rafts and fastened by lines to the 
steamer, which was necessarily anchored about 3 miles from the 
shore in the open sea. The libellant's testimony shoAvs that before the 
logs could, in the ordinary course, be taken into the vessel, a heavy 
wind arose, which caused some of the logs to get adrift, without fault 
on the libellant's part, and that fairly vigilant efforts made to recover 
them were unsuccessful. There were some discrepancies in the state- 
ments of the vessel's master with respect to dates, but I do not consider 
them of enough importance to destroy the gênerai effect of the testi- 
mony, showing a loss which it was not contemplated the vessel should 
suffer. The respondent's testimony tends to substantiate the loss of 
31 logs by breaking loose from the rafts. Some of thèse logs were 
subsequently recovered and, of course, belong to the shipper, but I 
fînd that there was no liability for them on the part of the libellant. 

Decree for the libellant, with an order of référence, uniess the parties 
can agrée upon the amount due hère under. 

T 1. Loss by périls of tbe sea, see note to Tbe Dunbritton, 19 C. C. A. 465. 
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BREDIN et al. v. SOLMSON. 
(Circuit Court, 0. Maryland. August 22, 1904.) 

1. Patents — Invention akd Infringement — Weatheb Stbips. 

The SJms patent, No. 424,905, for a flexible metallic weather strip, con- 
slsting of a thin strlp of zinc doubled on itself In the center to form a 
rib whlch projects Into a groove In the edge of a sUding window sash, 
while the edges of the strlp are turned at right angles to the rIb to make 
a flat back, whlch Is fastened In the recess of the caslng, was not antlcl- 
pated, and shows Invention. Clalma 2 and 3 also held Infrlnged. 

2. Same — Infringement. 

The particular form of the back of a weather strlp, or the manner of 
fastening it to a window caslng by leavlng openings for the tacks used, 
are not an essentlal part of the Invention, and a variation therein doea 
not avold icfrlcsement, where the princlple of the Invention is appro- 
prîated. 

In Equity. Bill of complaint alleging infringement of patent No. 
45^4,905 to Albert Clinton Sims, April 1, 1890, for improvement in 
weather strips 

Bacon & Miians, for complainants. 
Charles M Clark, for défendant. 

MORRIS, District Judge. The complainants are the owners of 
tht abovc-mentioned patent No. 434,905, and by biU of complaint in 
usua'. fora, seek relief for aileged infringement by the défendant, who 
it a dealer in the device complained of ; the manufacturer being the 
National Métal Weather Strip Company, a Pennsylvania corporation, 
which is defending the présent suit. Infringement is charged as to 
claims 2 and 3 of the said patent, which are as follows : 

"(2) As an Improved article of manufacture, a metalUe weather strlp com- 
posed of a flat strlp of sultable métal bent or doubled longltudlnally to form a 
raised rib at right angles to the flat base, and provlded on opposite sldes of 
Bald rlbs wlth a séries of eguidlstant apertures, substantlally as and for the 
purposes set forth. 

"(3) The comblnation of the frame or caslng recessed on Its inner sldes, the 
metallic strlps provlded wlth flat bases and having projectlng rlbs extending 
centra Ily at right angles to the bases, the latter flttlng in the recesses of the 
casing, and the sliding sash frames grooved on opposite sldes to receive the 
projectlng rlbs of the caslng, substantlally as set forth." 

The défenses urged at the hearing were noninfringement, nonpat- 
entability of the device, and invalidity of the patent by reason of 
lack of invention in view of the prior state of the art. 

The complainants' device, which is known to the trade as the 
"Chamberlin Métal Weather Strip," is made of a thin strip of zinc, 
which has been doubled upon itself to form a projectlng rib, with 
sides bent outwardly at right angles so as to form a base. This 
shaped device is placed in the recess of a window frame, the sliding 
sash of which has been grooved so that the projectlng rib of the 
métal strip projects into the groove and fits in it sufficiently tight to 
exclude wind and dust, but allows the sash to be easily moved up 
and down. The strip is made fast in the recess either by being 
tacked down, or is sometimes applied in actual use, when practical, 
1S2 V.—lï 
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by being inserted under the adjoining strip of beading. The ad- 
vantage claimed for this form of construction is thus stated in the 
spécifications of the patent : 

"By constructing the metalllc strips as shown In the drawlngs — that is to 
say, forming the raised part or rib 'D' by doubling the métal upon itself, 
leaving the narrow space 'd' — a certain amount of elastlcity Is given to this 
part so as to enable It to fit ciosely In its approprlate grooye 'H' of the sllding 
sash, thereby taking up wear, so as to insure a close flt at ail times therein." 

The defenjdant's device is in ail respects similar, except that the 
strip of zinc intended to be secured in the recess of the window 
frame is doubled twice upon itself, so as to form two parallel ribs, and 
the groove in the sliding sash has inserted in it a similarly formed 
metallic strip doubled upon itself either once or twice, and forming 
ribs which interfit with the rib or ribs of stationary member afHxed 
in the recess of the window frame. The defendant's device may be 
made either with a flange on one side only, or the flange may be 
dispensed with and the metallic rib secured in place by tacks driven 
through the bottom of the groove formed by the walls of the double 
rib. In actuâl use, however, the proof shows that it has been only 
used commercially by tacking down the flanges just as the com- 
plainant's device is intended to be used and is used. 

In support of the défense of noninfringement défendant relies upon 
the différent manner of attaching the stationary métal strip to the 
recess of the window frame. It is claimed that the défendant does 
not infringe the second clause because his métal strips are not pro- 
vided "on opposite sides of said rib with a séries of equidistant aper- 
tures" through which the tacks or nails or screws may be inserted to 
clamp the strip to the wood surface of the recess of the window 
frame, but tacks or nails are driven through the thin strip of métal 
without spécial attention to their being equidistant, and without pre- 
viously prepared perforations. This, it seems to me, is an immaterial 
différence. The description in the second claim of the method used 
to fasten the strip to the frame is not of the substance of the device 
or of the invention. It is only a matter of détail, which could not 
give patentability to the device or afïect its patentability. 

It is further urged that claim 3 is not infringed because it described 
the rib as being located centrally with référence to the base, while 
in the defendant's device the rib is either more to one side of the 
center of the base on one side or sometimes may be omitted alto- 
gether. The word "centrally" does not necessarily mean in the ex- 
act center, and the exact center is not called for in any part of the 
spécification. AU that is made essential is that the projecting rib 
shall fit into the groove made in the sliding sash to receive it. It is 
also urged in support of the défense of noninfringement that claim 
3 is for a combination of a frame or casing recessed on its inner side 
with the métal strip having its flat bases fitting in the recess of the 
casing, while the strip of the défendant and the strip of the com- 
plainants as actually applied is not laid in any specially grooved-out 
recess of the frame, but is laid in the bottom of the recess made by 
the runway in which the sash slides up and down. To say that the 
bottom and sides of the runway do not constitute a recess and is 
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not the recess intended by the patent is to ignore the obvîous fact. 
It is true that, if the original sash and frame fitted tightly, it might 
be necessary, on introducing the thickness of the metallic strip be- 
tween the two, to either score out the depth of the recess or to 
sHghtly plane off the surface of the opposing edge of the sliding sash ; 
but that is mère matter of ordinary carpentering. The inventor, in 
his spécification, says : 

"In practice I manufacture thèse metallic strips in sultable lengths, whlch 
will easily be eut by the purchaser to the right size to fit the Windows or doora 
for which they are intended, for which they can readily be applied by any 
person of ordinary Intelligence, and without the assistance ùf skilled labor." 

This seems to imply — as the actual appUcation has in fact demon- 
strated — that the ordinary runway in which the shding sash moves 
up and down in the casing is the recess mentioned in the spécifica- 
tion and daim of the patent, and it does not require skilled labor to 
so apply it. That the défendant may possibly, in some instances, 
make a métal strip having the base only on one side of the rib, does 
not, I think, answer the charge of infringement. It is in ail essen- 
tials the metallic weather strip of the complainants with a rib to some 
extent elastic because made of thin métal doubled upon itself. It 
required no invention to omit the base on one side of the rib. It is 
the same device, only less complète. I think the défense of nonin- 
fringement has failed. 

The défense urged with more confidence by the défendant is lack 
of invention in view of the former state of the art. It is urged that 
runways of métal having a rib centrally placed and a base on each 
side to form a track for a sliding door was a well-known device, and 
it is urged that the metallic strip of the complainants with its rib and 
similar bases is anticipated by it ; but the use is so différent, and the 
purpose so différent, and the construction of the métal track so rigid, 
and the rib so broad and inelastic, that I cannot see that one would 
suggest the other, and in point of fact it would appear that it never 
did. 

The numerous patents put in évidence are either for various kinds 
of substitutes for the ordinary sliding sash with its beading and re- 
cessed runway, or for some kind- of a joint-closing device for doors 
or hinged Windows; but after a careful considération of them ail I 
am of opinion that they do not fairly anticipate the device of the 
patent as applied by the inventor and by the complainant. They do 
show that for a long time the attention of mechanics and inventors 
has been directed to the perfecting of some inexpensive and simple 
joint-closing device to be applied to Windows and doors. Not one 
of them would appear 'to hâve gone into gênerai use, and it is a 
strong argument in favor of the novelty of the complainants' device 
that it has by its merits secured against so many competitors a com- 
mercial success, which is a practical indorsement of its usefulness. 
The gênerai manager of the corporation which manufactures the 
métal strip of the défendant at one time handled and advocated the 
use of the complainants' device. 

It is further urged that the English patent No. 9,591, July 2, 1888, 
to Edward Thorp, is an anticipation. Very persuasive proof has 
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beeii adduced to show that the actual date of the invention of the 
complainants' device antedates the date of the sealing of the Thorp 
patent, which was November 23, 1888 ; but, without entering upon or 
deciding that question of fact, I am of opinion that the Thorp patent, 
so far as it approaches to the complainants' device, is too obscure and 
indefinite to amount to anticipation. The essentials of the complain- 
ants' device consist in the elastic quality of the rib arising from its 
being of a thin métal doubled upon itself, and still capable of further 
compression, and the adaptability of the bases of the rib for inser- 
tion in the ordinary recess of the runway of the sliding sash. Nei- 
ther of thèse essentials is suggested in any manner in the spécifica- 
tions of the Thorp patent. By a close study of one of the drawings 
representing the Thorp bar there is seen a drawing of a U-shaped 
bar of material about one-eighth of an inch thick represented in com- 
bination with a hinged joint, but it does not seem to me that the 
drawing in any way leads the mind toward the thin metallic strip 
used by the complainants. 

I am of opinion that the patent owned by the complainants is a 
good and valid patent, that the infringement is obvious, and that the 
complainants are entitled to the relief prayed for. 



THE DICTATOR. THE DEFENDBR. THE WM. J. McCALDIN. THE 
JAMES A. GARFIELD. THE JAMES S. T. STRANAHAN. 

(District Court, S. D. New York. May 25, 1904.) 

1. Collision— TtTGS and Tows Meeting— Failtjke of Ttjgs to Allow Suf- 

FICIENT ROOM. 

Two tugs passing up East river with a tow of seven canal beats in two 
tiers, and ttiree tugs passing down with a ship in tow, ail held in fault 
for a collision between the tows because of their failure to allow sufficient 
space in > passing for the ordinary contingeucies of navigation. 

In Admiralty. Suit for colHsion. 

Martin A. Ryan, for libellants. 
Alexander & Ash, for the Dictator and the Defender. 
James J. Macklin, for the Wm. J. McCaldin, the James A. Garfield, 
and the James S. T. Stranahan. 

ADAMS, District Judge. This action was brought by the libel- 
lants, M. & J. Tracy, as owners of the canal boat Tornado and as as- 
signées of Martin J. Mulqueen, owner of the boat of that name, to 
recover the damages caused by a collision in the East River, off about 
Rivington gtreet, Manhattan, about 4 o'clock P. M. on the 3rd day of 
April, 1903, between those boats and the ship County of Roxburgh. 

The Tornado and Mulqueen were proceeding up the East River, 
about 4 knots per hour, in tow of the tugs Dictator and Defender, 
the latter being ahead. There was a hawser of about 20 fathoms be- 
tween the tow and the Dictator and one of equal length between the 
tugs. The tow consisted of 7 canal boats arranged in two tiers, three 
being in the last tier» which was close behind the first tier. The in- 
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jured boats were in the last tier, the Tornado being the outside boat 
and the Mulqueen next to her. 

The ship was proceeding down the river, at the rate of about IJ/2 
knots per hour, in tow of the tugs McCaldin, Garfield and Stranahan. 
The McCaldin was ahead and had a 20 fathom hne running to the 
ship. The Garfield was lashed to the ship's port quarter and the 
Stranahan to her starboard quarter. 

The collision occurred about the middle of the river, a few hundred 
feet above the bridge running from Delancy slip, Manhattan, to be- 
tween South 5th and 6th Streets, Brooklyn, by contact between the 
Tornado's port bow and the ship's and the Garfield's port sides. The 
Mulqueen was damaged by pressure from the Tornado. The tide 
was flood. The weather was clear, with some wind from the west. 

The libellants claim that ail the tugs were in fault because they at- 
tempted to pass each other in too close proximity. 

The Dictator and Defender claim that the collision was due to a 
sheer on the part of the County of Roxburgh and that the tugs hav- 
ing her in charge were in fault therefor. 

The McCaldin, Garfield and Stranahan claim that the collision was 
due to a sheer on the part of the tow of the Dictator and Defender 
and that those tugs were in fault therefor. They further claim that 
even if the ship they themselves were towing, did sheer, inasmùch 
as she had an independent steering apparatus, which she was using, 
the tugs were not responsible for it. 

I hâve no doubt there was some sheering on the part of the tows 
but no more than should hâve been expected by the tugs and pro- 
vided against. The canal boat tow had been sheering more or less 
ail the way up the river, probably fifty feet from a Hne directly foUow- 
ing the tugs. Sucli sheering could hâve been easily seen by ail the 
tugs. 

The ship had not been sheering perceptibly before the collision and 
there was no reason to expect a sheer on her part when the tows 
approached each other, but it was, in any event, inconsiderable, and 
would not hâve produced the collision, without the sheer on the part 
of the canal boats. The ship was, therefore, not in fault and her 
act afïords no excuse to the tugs. 

The tugs are liable because they did not allow sufficient space for 
the ordinary contingencies of navigation. 

Decree for the libellants against ail the tugs, with an order of 
référence. 



ROBINSON V. AMERICAN CAR & FOUNDRY CO. 

(Circuit Court, N. D. Illinois, N. D. February 23, 1904.) 

No. 26,618. 

Eqtjity — Submission of Cause on Pleadings. 

Where a cause is submitted on the pleadings, consistlng of Mil, answer, 
and replication, the answer must be taken as true. and the only faets 
which can be considered as established by the complainant are those set 
out in the bill which are not properly negatived by the answer. 
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2. Same — SumciENCT of Answbb. 

An answer wMch speciflcàlly traversed the allégations o( the blU, and 
also contained a gênerai déniai, held sufflcient to put in issue ail the 
material allégations of the bill, althougb as to one of such allégations it 
was not technically responsive. 

In Equity. Suit for infringement of patent. Submitted on plead- 
ings. 

J. Gray Lucas, for complainant. 
Banning & Banning, for défendant. 

KOHLSAAT, District Judge. This matter is submitted to the 
court on the pleadings; i. e., the bill, answer, and replication. The 
bill charges the défendant with infringement of patent No. 594,386, 
for an improvement in casting composite and other wheels. The an- 
swer traverses the allégation of the bill in the following language: 
"This défendant dénies that prior to the lOth day of February, 1897, 
or at any other time, the said complainant was the original and first 
inventor of an alleged improvement in casting composite or other car 
wheels described in letters patent No. 594,386, dated November 33, 
1897, as set forth in said bill of complaint." The other traverses of the 
charges set out in the bill are properly responsïve to the bill. The 
usual concluding clause of the answer makes gênerai déniai of ail the 
allégations of the bill not specifically denied. 

It appears that some confusion arose at the Patent Office as to the 
title of the invention, making it necessary, in the judgment of that 
office, that the public should be advised that the title was originally 
written, "Casting composite or other car wheels," whereas the same 
should hâve been written, "Casting composite or other wheels." This 
appears from complainant's brief. While the answer does not technic- 
ally deny the first allégation of the bill in spécifie terms, I am of the opin- 
ion that, taken altogether, it does place in issue ail the material charges 
thereof. Since the cause is before the court upon the pleadings only, 
the attempt of complainant's counsel to inject into the hearing the 
proofs and other matter before this court and the Court of Appeals in 
a former suit, as a resuit of which, the former cause was dismissed 
without préjudice, is improper. There is nothing before the court but 
the pleadings, and the pnly facts which can be considered as established 
by the complainant are those set out in the bill, and which are not 
properly negatived by the answer. Robinson Tobacco Co. v. Philips 
(C. C.) 13 Fed. 670 ; U. S. v. Ferguson (C. C.) 54 Fed. 29 ; Reynolds 
v. Crawfordsville First Nat. Bank, 113 U. S. 409, 5 Sup. Ct. 313, 28 
h. Ed. 733; Humes v. Scruggs, 94 U. S. 24, 34 L. Ed. 51; Parker v. 
Town of Cçncord (C. C.) 39 Fed. 718. As above set out, the alléga- 
tions of the answer are placed àt issue by a gênerai replication. For 
the purposës of this hearing the answer must be taken as true. That 
being so, there are no material facts proven or admitted, and conse- 
quently there is nothing upon which the court can base a decree for 
complainant. 

The cause must be dismissed for want of equity. 



THE NEW TOBK CENTRAL NO. 2. 167 

THE NEW YORK CENTRAL NO. 2, 

(District Court, S. D. New Xork. July 7, 1904.) 

1. Collision— Stabboaed Rule— Violation. 

Where a steam tug and a steam canal boat approached each other, and 
the canal boat showed her red light to the tug, which showed ber green 
Ilght to the canal boat, but the tug dld nothlng to avold collision, expeet- 
ing that the canal boat would starboard and pass betweeu the tug and 
another tug coming down the river, and a collision was caused apparently 
by the two tugs starboarding their helms and working about 500 feet off 
in the river, which was not justifled by any signais, the canal boat hav- 
ing signaled that she Intended to cross the bows of the tugs, as it was> 
her duty to do, It being the duty of the tug to give way in compliance 
with the starboard-hand rule, the tug was liable for the collision. 

In Admiralty. 

James J. Madelin, for libellant, 

Butler, Notman, Joline & Mynderse (Frederick M. Brown, advocate), 
for claimant. 

ADAM S, District Judge. This action was brought tjy Oliver L. 
Jones, the owner of the steam canal boat Silex, and Jeremiah Lynch, 
a fireman and the owner of some personal effects on board, to recover 
their respective losses, caused by a collision between the canal boat and 
the tug New York Central No. 2, a little after 7 o'clock P. M. on the 
3rd of January, 1903, in the East River, near the Battery. The Silex 
was bound from Shady Side, New Jersey, to 109th Street, East River. 
The No. 2, with a loaded car float in tow on the starboard side, was 
proceeding from pier 34, East River to 68th Street, North River. Both 
vessels were going ahead when the collision happened, by the No. 2's 
float striking the Silex a severe blow on her port side near the stern, 
with the effect of causing her such injuries that she was obliged to seek 
the shore of Governors Island to avoid sinking. The tide was flood. 

When first seen by each other, the Silex was heading towards Brook- 
lyn and showing her red light to No. 2. The latter was showing her 
green light to the Silex. Under thèse circumstances, it was the duty 
of the latter to maintain her course and speed till it became évident 
that a collision was imminent, and for the No. 3 to avoid her. The 
Silex foUowed the rule. The No. 2, however, did nothing towards 
avoiding the Silex, but kept on in the expectation that the latter would 
starboard and pass between the No. 2 and another tug, the New Haven 
No. 4, and float coming down the river somewhat more slowly, a short 
distance on the starboard side of the No. 2, on a course similar to the 
No. 2's. It was the Silex's duty, however, to keep her course. 

It is claimed by the No. 2 that the Silex was showing her green light 
to the former and that it was the duty of the Silex to pass No. 2 star- 
board to starboard. The testimony does not sustain the contention. 

The cause of the collision apparently was that the two tugs, when 
getting somewhat above pier 4, starboarded their helms, and worked 
about 500 feet off in the river. This was not justified by any signais, 
the Silex ail the time advising the tugs by signais of one blast each, of 
which she gave several, that she intended to cross their bows, as it was 
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her duty to do. Nevertheless the No. 2 kept on at full speed, tîll al- 
most in the jaws of the colHsioh, in her effort to cross the bow of the 
Silex and to force the latter to starboard and go between the tugs. For 
this obvious fault, I must hold Nb. 3 liable, as being the responsible 
cause of the collision, because of her failure to observe the starboard 
hand rule* 
Decree for the libellants, with an order of référence. 



INGERSOLL v. CORAM et al. 

(Circuit Court, D. Massacliusetts. August 15, 1904.) 

No. 1,757. 

1. JtmiSDicTiON OF Fedeeal Couets— Suit to Chabge Fxind in Hands of 
Administeatob— Pbeliminaey Injtjnction. 

Under the rule, stated on a former iiearlng of the case (127 Fed. 418), 
that a fédéral court, or other court of gênerai jurisdlctlon, in a suit to 
establish and enforce a lien on the interest of défendants in funds belong- 
ing to the estate of a décèdent in the hands of an ancillary administrator. 
can only act in subordination to whatever proceedings the local court of 
probate may take in the exercise of its proper jurisdiction, the court will 
not enter an order enjolning the local probate court from directing that 
the funds wlthin its control be remitted to the court of probate jurisdiction 
at the place of domicile. It will, however. In the exercise of its juris- 
diction wlthin the lirnits stated, on a proper showing, enjoln the respond- 
ents whose interest is sought to be reached from receiving, until further 
order, any portion of the estate under any order of distribution by either 
the local probate court or the court having probate jurisdiction at the place 
of domicile. 

In Equity. On motion for preliminary injnnction. 

Hollis R. Bailey, Edgar N. Harwood, and John H. Hazelton, for 
complainant. 

Lewis S. Dabney and Horace G. Allen, for Leyson, administrator. 

Horace G. Allen, for Davis, trustée. 

Frederick N. Wier, for Coram, Root, and Cummings, executors, 
and Palmer, trustée. 

Thaddeus D. Kenneson, for H. A. Root. 

PUTNAM, Circuit Judge. The matter now particularly before us 
is a motion for an interlocutory injunction. The gênerai history 
of this case is sufficiently shown by the opinion disposing of the 
demurrers, passed down on December 30, 1903, and reported in 127 
Fed. 418. Soon after the filing of the bill, a restraining order was 
entered, directed to ail the respondents, including John H. Leyson, 
administrator of the estate of Andrew J. Davis within the state of 
Massachusetts. The restraining order is shown by the pétition there- 
for and the docket entries in référence thereto. The pétition was 
as follows : 

"Coules now the complainant in the above-entitled cause, by her under- 
signed CQUnsel, and upon her verifled bill of complaint heretofore filed in this 
court and cause, and exhibits thereto attached, moves the court to grant and 
issue a tèmporary restraining order, addressed to sald défendant, John H. 



INGERSOLL V. COEAM, 169 

Leyson, as admînlstrator of the estate în Massachusetts of Andrew J. DaTls, 
deceased, restrainlng hlm, his agents, servants, and attorneys, until the fur- 
ther order of this court, from removing out of the commonwealth of Massa- 
chusetts, or distributing or delivering to said défendants, Joseph A. Coram, 
Henry A. Root, Charles H. Palmer, or Andrew J. Davis, Jr., trustées, or either 
of them, or their or either of their agents, attorneys, représentatives, or as- 
signs, or otherwise disposing of those certain four hundred fifteen and a half 
eleven hundredths (415%-1100), part and parcel of those certain funds and 
effects in the custody of said John H. Leyson as administrator of the estate 
In Massachusetts of Andrew J. Davis, deceased, sltuate in the commonwealth 
of Massachusetts, more particularly described as follows : Three hundred 
thlrty seven thousand eight hundred and sixty-two dollars of current money 
of the United States of America, and 170 bonds issued by the Butte & Boston 
Consolidated Mining Company, a corporation organized under the laws of the 
State of New York, for one thousand dollars ($1,000) each, principal, numbered 
consecutively from 1,310 to 1,479, inclusive, dated May 3, 1897; upon which 
oomplainant, Eva A. IngersoU, as administratrix of the estate of Robert G. 
Ingersoll, deceased, allèges in her bill of complaint a lien exists in force and 
effect in favor of the estate and légal représentatives of said Robert G. Inger- 
soU, deceased." 

The docket entries were made under date of June 13, 1903, as 
follows : 

"Ordered: Restraining order issue as prayed for, subject to be dissolved 
on motion and hearing. It is further ordered that the restraining order be 
dissolved on the respondents, or any of them, filing or depositing security by 
bond or otherwise for not less than two hundred thousand dollars, running to 
or for the benefit of the complainant, securing her claim as alleged in the 
bill ; the same to be with such sureties, or secured by deposit in such man- 
ner, as approved by either of the Circuit Judges, or by the District Judge for 
the District of Massachusetts, or by any District Judge assigned to that dis- 
trict for the présent term of the Circuit Court. 

"It is further ordered that any person named in the prayer for subpœna 
will be heard on the motion for interlocutory injunction, and on any motion 
to dissolve the restraining order." 

Afterwards there was a hearing on demurrers interposed by the 
various respondents, the resuit of which was the opinion passed 
down on December 30, 1903, as already stated, and a preHminary 
order, as follows : 

"It is ordered that, after the bill has been perfected as to parties, in the 
manner in which it should be perfected as set out in the opinion passed down 
this day, there will be an order for an. interlocutory decree, holding that the 
demurrers are good and sufficient so far as they relate to ail portions of the 
bill claiming a statutory' lien, and to those portions making Sarah Maria 
Cummlngs, Elizabeth S. Ladd, and Mary Louise Dunbar, respondents; that 
so much of the bill as seeks to establlsh a statutory lien be dismissed ; that 
Sarah Maria Cummlngs, Elizabeth S. Ladd, and Mary Louise Dunbar shall be 
dismissed as parties respondent; also adjudging that the said demurrers are 
insufficient in law as to ail other portions of the bill and other parties made 
respondents therein, and that such other respondents may answer within such 
tlme as shall be fixed by the court." 

Subsequently the death of EHzabeth S. Ladd was suggested, and 
by leave of court Charles H. Ladd, individually and as adminis- 
trator of the goods and estate of Elizabeth S. Ladd, was made a 
défendant, and duly appeared. Thereupon, on January 14, 1904, an 
interlocutory decree was entered, as follows : 

"In accordance with the opinion passed down December 30, 1903, it now 
appearing that the bill has been perfected as to parties, and that ail the 
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parties respondent hâve appeared, as thereln required, the demurrers are 
adjudged good and sufflcient so far as they relate to ail portions of the blll 
clalming a statùtory lien, and to àll those portions makîng Charles H. Ladd, 
Charles H. Ladd, admlnlstrator ôf the estate of Ellzabeth S. Ladd, Mary 
Douise Dunbar, and Herbert B. Oummings, exécuter of the will of Sarah Maria 
Cummlngs, respondents, and the blll will be dismissed as agalnst said Charles 
H. Ladd, Charles H. Ladd, admlnlstrator, Mary Louise Dunbair, and Herbert 
B. Cummlngs, exécuter. 

"It is f urther adjudged and ordered that said demurrers are insufflclent in 
law as to ail other portions of the bill, and as to ail other parties made re- 
spondent thereto, and that as to such portions and parties the bill is suf- 
flcient In law, and that such other parties may answer, but not plead, on or 
before the 4th day of April next ; and ail questions of costs are reserved." 

On the same day that the restraining order was entered a motion 
for a temporary injunction was filed) by the complainant, but to and 
including the time of entering the interlocutory decree in regard 
to the demurrers no action had been had in référence thereto. 
Thereupon, on an oral appHcation by the respondents in référence 
to the restraining order, the court entered on the same January 14th 
the following: 

"Ordered : The restraining order granted on June 19, 1903, will be dissolved 
uniess the complainant, on or before the 26th Instant, file a motion for an In- 
terlocutory injunction relating to the subject-matter of the restraining order, 

"It Is further ordered, however, to avoid any misunderstandîng, that, not- 
withstandlng anything in this order, the restraining order will not be dis- 
solved untll further direction of court to that efCect." 

Consequently, on January 25, 1904, the complainant filed the fol- 
lowing motion for an interlocutory injunction: 

"Cornes now Eva A. Ingersoll, complainant In the above-entitled action, by 
her undersigned solicitors and counsel, and, upon her verifled bill of complaint 
filed in said cause, and such further showing as may be made in support of 
this motion pursuant to the order of this court In the promises, moves the 
court to grant and issue an interlocutory injunction, order, and writ in ac- 
cordance wlth the prayer of complainant's bill, enjoining and restraining the 
défendant John H. Leyson, as admlnlstrator of the estate of Andrew J. Davis, 
deceased, hls agents, attorneys, and représentatives, from removing out of the 
commonwealth of Massachusetts, or distributing or dellvering to défendants 
Joseph A. Coram, Henry A. Root, or Charles H. Palmer, and Andrew J. Davis, 
Jr., trustées, oi* either oj' them, or their or either of their agents, attorneys, 
représentatives, or asslgûs. or otherwise dlsposing of , those certain four hun- 
dred flfteen and a half eleven hundredths (élS^^-llOO) parts and parcels of 
ail those certain funds and effects In the custody of said John H. Leyson as 
admlnlstrator of the estate of Andrew J. Davis, deceased, situate in the com- 
monwealth of Massachusetts, more partlcularly described as follows, to wit, 
the sum of three hundred thirty-seven thousand eight hundred and sixty-two 
dollars, lawful current money of the United States, and one hundred and 
seventy bonds Issued by thé Butte & Boston Consolidated Mining Company, a 
corporatlotj prganized under the laws of the state of New York, for the prin- 
cipal àum'of one thousand dollars each, dated May 3, 1897, and numbered 
consecutively from 1,310 to 1,479, Inclusive, and enjoining and restraining said 
défendants Joseph A. Coram, Henry A. Root, and said Charles H. Palmer, and 
Andrew J. DaVls, Jr., co- trustées, and each of them, and their and each of 
their agents, attorneys, représentatives, and assigns, from receiving, transfer- 
ring, asslglling, taking, carrylng away, oi* in any manner dlsposing of or in- 
terfering ^Ith said four hundred fifteen and a half eleven hundredths of said 
funds and effects, upon whlch a lien exists in favor of the estate and légal 
représentative of Robert G. Ingersoll, deceased, as set forth in complainant's 
bill of complaint, untll the final détermination df this action and the enforce- 
ménf of tUi flghts of complainant" 
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Subsequently the respondents filed an answer to tHis motîon, and 
proofs were duly filed on either side, and counsel were fully heard 
by us in support of their propositions pro and con. Meanwhile, 
between the filing of the motion for the interlocutory injunction on 
January 25th and the hearing thereof by the court, answers to the 
merits were filed by the various respondents, and issue joined by 
gênerai replications. Thèse answers, however, hâve not, so far as 
concerns the motion now before us, changed the status of the case, 
except as to one question, which will be considered herein by us. 
The other new questions raised by the answer are of a character 
which are properly reserved for final hearing. Among the rest is 
the fact that no représentative of the estate of John A. Davis is a 
party to the record, as to the efïect of which we do not deem it 
necessary at présent to either express or form any opinion. 

The answer to the motion now before us, and also the propositions 
submitted to us by counsel for the respondents, cover the sanie 
grounds as those disposed of by us in the opinion passed down on 
December 30, 1903, with a single exception. As at that time we 
gave the case careful examination, and reached a satisfactory con- 
clusion, we hold that we are not required to review the same topics 
which were then before us ; so that we will discuss only the excep- 
tional issue, which, as we hâve said, is novel. 

It will be noticed that the interlocutory decree on the demurrers 
provides that certain of the respondents named in the bill shall be 
dismissed therefrom, and the présent motion for an interlocutory 
injunction does not ask that it shall run against the respondents who 
are so to be dismissed. Consequently those respondents are to be 
considered, so far as this motion is concerned, as though they had 
never been made parties to the bill. On the other hand, the answers 
of the various other respondents do not challenge the bill upon any 
fundamental question of fact and, inasmuch as the bill has been taken 
against them on the demurrers, so that for the présent the case 
stands against them on the merits, the complainant, according to 
well-settled rules of equity practice, is entitled to an interlocutory 
injunction, as prayed for, unless some substantial injury would arise 
therefrom, or unless, by reason of the novel proposition to which 
we hâve referred, an injunction should be entirely refused, or granted 
only in a modified form. 

The bill has been largely considered by counsel as though it related 
to a merely équitable attachment; but, so far from being properly 
such, it is only in the nature of an équitable attachment, while its 
real purpose is to enforce by equity process a lien created by con- 
tracts which the comrfion law fully recognizes, and would enforce 
so far as within its power to do so. Consequently the conditions 
are such that not only no serions détriment can corne to the parties 
as a resuit of an interlocutory injunction properly framed, but a 
proper order in that direction will very likely resuit in protecting 
at least some of the respondents from personal liability of a serions 
nature, which otherwise, under some circumstances, would rest upon 
them. The court has no difficulty on this account; and the only 
proposition, therefore, to which we hâve been called to give any 
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careful considération arises from certain proceedings in the probate 
court foir the county of Suffolk, in the state of Massachusetts, which 
hâve been instituted since this bill was filed, and which are now 
first brought to our attention. 

At page 421 of our former opinion (127 Fed.) we referred to the 
daim then made by the respondents that those portions of the estate 
of Mr. Andrew J. Davis over which we are asked to exercise jurisdic- 
tion are under administration by the local court of probate, and there- 
fore in custodia legis to such an extent that we cannot intermeddle 
with them, or enter any decree in référence thereto. As to that we 
said: 

"Notwithstanding the proceedings In the probate court, thls court bas the 
same jurlsdictlon which any court of superior jurisâictlon of the state of 
Massachusetts would hâve. The state courts of gênerai jurisdlctlon constantly 
and properly exercise certain llmlted powers with référence to interests in 
estâtes in the courts of probate, and this to the extent to which the présent 
suit In equity requires." 

We then referred to Haie v. Coffin (C. C.) 114 Fed. 567; Id., 120 
Fed. 470, 57 C. C. A. 528; and to Sherman v. The American Con- 
gregational Association, 113 Fed. 609, 51 C. C. A. 329. We then 
added : 

"So far as présent considérations are concerned, the action of this court 
would be plainly subordinate tO whatever proceedings the local probate court 
may take within Its proper jurisdiction, and the complaînant taltes her chances 
in référence thereto. For example, we note that the administration In Massa- 
chusetts is strictly anclllary, and we note also that under some circumstances 
the'kncillary administrator mày be required by the court having jurisdiction 
of hla accounts to remit any proceeds in his hands to the proper administra- 
tive court at the place of domieile of the deceased. Whether, if such an order 
should be entered, this court cpuld grant to the complainant any effectuai 
remedy, we leave, in connection with ail other questions of that character, 
until the occasion for disposiug of them arises, if it ever does. For the 
présent, we are only called on to détermine the conflicting rights of divers 
claimants to sundry shares in the estate of Mr. Davis, leavlng the extent of 
those shares to be determined by another tribunal having jurisdiction thereof, 
and also leaving for future détermination what would be the powers of this 
court when that tribunal takes action in référence thereto, If it does. In that 
respect we certàinly proceed no further than do the state courts of gênerai 
jurisdiction when they permit a garnishment by a créditer of the interest 
which an helr at law or legatee may hâve in the estate of a deceased person, 
nor, as we hâve already said, any further than the local courts of gênerai 
jurisdiction are constantly yielding to the demands of litigating proponents." 

The line of démarcation thus pointed out is a clear one, recog- 
nizable on fundamental principles ; but also, on the authority of nu- 
merous décisions of the Suprême Court, we would hâve no jurisdic- 
tion to interféré with the action of the probate court for the county 
of Sufifolk so far as restraining that court from remitting portions 
of the estate under its jurisdiction to the proper tribunal at the place 
of domicile ior distribution by that. tribunal. Possibly, if ail the 
heirs and legatees interested in the estate were defe-dants in the 
présent bill, and were retained therein as such parties, we might re- 
strain them from applying to the probate court in Suiïolk county for 
an order remitting the estate under its jurisdiction ; but we doubt 
whether, even under those circumstances, we could proceed to that 
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extent. It is for the probate court for the county of Sufïolk to 
détermine whether it will order the estate to be directly distributed 
or to be remitted, and we cannot compel it to order distribution ; so 
that the resuit of any attempt on our part to prevent it from remit- 
ting would justify the probate court in refusing ail action, if it saw 
fit to take that course, thus indefinitely leaving the portions of the 
estate in this jurisdiction unavailable, and demonstrating the folly, 
as well as the illegality, of our interférence. It is, however, suffi- 
cient for us to say that in the présent case, as will appear, sundry 
heirs and legatees of Andrew J. Davis, over whom we hâve no juris- 
diction, and whom, therefore, we cannot control, hâve applied to 
the probate court for the county of Suffolk to remit the estate under 
its jurisdiction to Montana, so that the supposed condition cannot 
exist; and,.even if it did, the right of the local probate court to exer- 
cise its peculiar jurisdiction without interférence by us cannot be 
questioned. This is toc plain to need any further discussion. In 
view, however, of the facts which the case before us has developed, 
we doubt not that the probate court for the county of Suffolk will 
perceive that justice and the protection of the rights of ail parties 
concerned render it more suitable to order distribution hère than 
to remit to Montana. However this may be, we must, in theory of 
law, as we do in fact, rest content with the belief that no injustice 
will be donc by that tribunal. 

It appears, as already suggested, that on December 3, 1903, De- 
cember 23, December 34, December 28, and January 9, 1904, various 
legatees and heirs of Andrew J. Davis, by sundry pétitions, prayed 
the probate court for the county of Suffolk to order that there be 
remitted to the administrator at the place of domicile the whole or 
part of the property of the estate within the jurisdiction of said pro- 
bate court, to be disposed of in the state oî the domicile according 
to the laws thereof. That it is within the peculiar jurisdiction of the 
probate court for the county of Suffolk to make such orders, if to 
it seems proper, cannot be questioned. Thèse pétitions, so far as 
we are now advised, hâve not been finally acted on; but any order 
for an interlocutory injunction which we may enter must and will 
be carefuUy guarded in View thereof, and limited accordingly. 

The respondents on this hearing hâve brought to our attention 
the fact that the decree of the probate court for the county of Suffolk 
taking jurisdiction over portions of the estate of Andrew J. Davis, 
and granting probate in référence thereto, does not conform to the 
proceedings in Montana which we explained in our previous opinion, 
and as the resuit of which, as we there held, the estate was admin- 
istered in accordance with a compromise arrangement, and the will 
was substantially disallowed. Apparently the proceeding in the pro- 
bate court for the county of Suffolk was an admission to probate of 
the will of Andrew J. Davis in the usual form, unmodified by the 
decrees in Montana fuUy explained in our opinion. It may be that, 
before the case is reached on final hearing, the decrees of the probate 
court for the county oî Suffolk will be amended to conform to the 
proceedings in Montana. It may be that, as its decrees are purely 
ancillary and subordinate, they should be construed to conform tb 
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the proceedings of the tribunal at the place of domicile. Howerer 
either of thèse may be, this question should properly be reserved 
for final hearing, as we hâve already said. 

For the reasons already given, we cannot unqualifiedly grant so 
much of the pending motion as asks that John H. Leyson, as admin- 
istrator, be restrained from removing any portion of the estate 
beyond our jurisdiction. We will, however, restrain Leyson, as such 
administrator, from removing any such portion of the estate beyond 
our jurisdiction, except in pursuance of a proper decree to that 
efïect from the proper court within the state of Massachusetts having 
jurisdiction in probate in référence thereto; and also restrain the 
persons to be retained as respondents in the bill, in accordance with 
the interlocutory decree entered on the demurrers, from receiving 
pending this suit from any administrator or other person, in the way 
of distribution or otherwise, any of the portions of the estate of 
Andrew J. Davis to which this bill relates, whether the same be dis- 
tributed by order of any court in Massachusetts or Montana, or 
elsewhere, or however distributed. Also Mr. Leyson, as administra- 
tor of the goods and estate of Andrew J. Davis within the state of 
Massachusetts, will be enjoined from making any payment to any of 
the said respondents by virtue of any decree of any court having 
probate jurisdiction within the state of Massachusetts. 

The order may also cover any other matters prayed for by the 
présent motion which will not conflict with the jurisdiction of the 
proper court within the state of Massachusetts having jurisdiction 
in probate over the portion of the estate of Andrew J. Davis involved 
in this litigation, if there are any such matters. It will nevertheless 
provide for its dissolution on security being furnished as authorized 
by the restraining order of June 19, 1903. The order will also pro- 
vide for a dissolution of such restraining order. 

Some question is made as to the proper fractional amounts, which 
can be submitted to us, if the parties désire, in connection with set- 
tling the order. 

Ordered that an order issue in accordance with the opinion passed 
down this day; complainant to file a draft order on or before 
August 23, 1904, and the respondents' corrections thereof to be 
filed on or before August 29, 1904. 



RBBSTOCK et al. v. GILCHEIST TRANSP. CO. et aL 

(District Court, W. D. New York. August 26, 1904.) 

No. 252. 

TowAGE— Carb and Skill Requiked of Tug and Tow. 

While the obligation of an insurer, or even of a common carrier, is not 
imposeâ hy law upon towing beats, they are required to hâve a gênerai 
Knowledge of the situation and its dlfflcultles, and to exercise the care 
and skill 6f prudent navigators to avoid injury to their tow or to other 
ressels, whllë the duty rests on the tow to exercise ail reasonable care to 
the same end, and particularly to promptly conform to and obey the signais 
of the pllot tug. 
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2. Collision— MoviNG and Mooeed Vessels— Cabe Reqûibed of Moving Vbs- 

SEL. 

A moving vessel is bound to avold collision with one at anchor or moored, 
when she can do so with reasonable care, having regard to her own 
safety ; and this although the stationary vessel may be in an improper or 
an unsafe place. 

3. Same— Presumption of Fault. 

Wlien injury résulta from collision to a vessel moored outside of the 
channel used by navigating vessels, the presumption is that the moving 
vessel was in fault, and the burden rests on her to show that the accident 
could net hâve been avoided by the exercise of reasonable care and skill. 

4. Same— Steamee in Tow and Moobed Vessel— Fault of Tug. 

The steamer Crystal, which had been dlsabled, was moored on the In- 
side of the Erie Basin Breakwater at the port of BufCalo, some 25 or 30 
feet from the channel used by vessels passlng from a dock to the open 
lake, and opposite a bend in such channel. The steamer Tacoma, which 
had loaded at the docks, and was being towed out by two tugs, one ahead 
and one astern, failed to make the tnm in the channel, but continued 
straight ahead, and came into collision with the Crystal. Held, on the 
évidence, that the Crystal was In a proper place; that the Tacoma was 
not in fault, it being shown that she was properly manned and efficiently 
handled, and that ail signais given by the pilot tug were obeyed with 
reasonable promptness ; but that the collision was due to the failure of 
the rear tug to properly assist in turnlng the Tacoma, which she was 
unable to do because she had disabled her paddle wheel through negli- 
gently striking a rock when leaving the slip. 

5. Towage— Tuas in Common Employment— Liabilitt foe Bach Otheb's 

Fault. 

Where by a single contract with the common owner two tugs were em- 
ployed generally to tow a steamer, both are liable for an injury to another 
vessel through a collision with the tow, resulting from the failure o£ either 
tug to properly perform the service. 

In Admiralty. Suit in personam for collision. 

Clinton & Thomas, for libelants. 

A. J. Gilchrist and Potter & Potter, for Gilchrist Transp. Co. 

Harvey L,. Brûwn, for Hand & Johnson Tug Line. 

HAZEL, District Judge. This proceeding is brought in per- 
sonam to recover damages for injuries sustained by the excursion 
steamer Crystal on August 30, 1903, in a collision with the lake 
steamer Tacoma at the port of Buffalo, N. Y. On July 4th, prier 
to the mishap, the Crystal being disabled, was taken by her owners 
into shoal water alongside the Erie Basin Breakwater, which ex- 
tends northeast and southwest, and is located directly opposite 
the Philadelphia & Reading wharf. When the accident occurred the 
Tacoma was being towed from the Philadelphia & Reading dock 
into the open lake by the steam tugs R. H. Hebard and Conneaut, 
while the Crystal lay aground in shallow water, moored fast by 
lines forward and aft to the breakwater. Vessels leaving the 
above-mentioned wharf for the open lake were required to head 
in a direct line toward the breakwater. Upon reaching a point 
about 25 feet from where the Crystal lay, a turn to starboard was 
necessary on account of the curvature of the channel. The Crystal 
is 185 feet oVer ail, 48 feet beam. The steamer Tacoma, built of 
wood, is a long vessel, 260 feet over ail, 38 feet beam. At the time 
of the collision she was laden with 2,616 tons of coal. Her draft 
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was 17 feet 5 înches forward, and 17 feet 7 înches aft. She was 
well equipped and manned. When the accident occurred her mas- 
ter was on the bridge immediately over the pilot house, while the 
wheelsman and engineer were at their posts, attentive to their du- 
ties. The Hand & Johnson Tug Line, corporation, owner of both 
towing tugs, was brought into the suit under admiralty rule 59, 
upon application of the owner of the Tacoma, the Gilchrist Trans- 
portation Company, which charges fault for the colHsion solely 
to the towing tugs. This, however, is denied by the tugs, which 
in turn attribute the blâme solely to the Tacoma. 

The question involved is largely one of fact, as the law applica- 
ble to the manner in which the towing tugs and the steamer were 
respectively required to discharge their duties is quite well set- 
tled. The duty was plainly incumbent upon the towing tugs to 
perform the service for which they were engaged with such cau- 
tion and skill as prudent navigators ordinarily exercise in like em- 
ployment. They were legally bound to avoid any obstacles in 
the channel or course taken by them in towing the vessel. The 
obligation of the insurer, or even of the common carrier, is not 
imposed by law upon the towing tugs. Nevertheless it is presum- 
ed that those in control of the tow are perfectly familiar with the 
locality, the channel, its width, the depth of water, and such ob- 
structions or impediments to the safe passage of ships as might 
be avoided by reasonable care and nautical skill. In short, towing 
tugs are obliged to hâve a gênerai knowledge of the situation and 
its difficulties. The Margaret, 94 U. S. 494, 34 L. Ed. 146 ; Trans- 
portation Line V. Hope, 95 U. S. 297, 24 L. Ed. 477; The John G. 
Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 43 L. Ed. 969; The Temple 
Emery (D. C.) 122 Fed. 180; The Edmund B. Levy (C. C. A.) 128 
Fed. 683. The duty rests upon a steamer in tow to exercise ail 
reasonable care, and particularly to conform to and promptly obey 
the signais and directions of the pilot tug. The Tacoma was there- 
fore bound to use such maritime skill in her navigation as would 
prevent damage to moving or stationary vessels having equal rights 
with her in the fairway. Though her movements were dominated 
by the head tug, she was not relieved from promptly using her own 
motive power when directed by the pilot tug, which was respon- 
sible for her navigation. Her speed and impetus were controlled 
by the tugs, subject, however, to the vigilance of her master and 
crew. Thèse responsibilities do not arise from the towage con- 
tract, but, are imposed by law. Hence omission on the part either 
of the towing tugs or the tow to skillfuUy and prudently perform 
their respective duties imposed a liability upon them. The an- 
swer of the towing tugs charges that the Crystal was negligently 
and improperiy moored in a dangerous place, where, on account 
of her close proximity to the channel, she was a constant menace 
to vessels leaving the Philadelphia & Reading wharf. Some évi- 
dence was given at the trial to show that the Crystal was aground 
in an unsafe , place. This défense, however, is not now pressed, 
andliability on the part of the Tacoma, the towing tugs, or either 
of them, or both the steamer and the tugs, is not seriously contro- 
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verted. The principle is well established tliat, irrespective of 
whether or not a vessel anchors or moors in a proper and safe 
place, the navigating vessel must avoid her when, with reasonable 
practicability, she can do so, having regard for her own safety. 
The Granité State, 3 Wall. 310, 18 L. Ed. 179 ; The Clarita, 23 Wall. 
1, 23 L. Ed. 146. The rule of law above stated is practically con- 
ceded by proctor for the towing tugs. The record contains abund- 
ant évidence showing that vessels whose movements are dominated 
by a tug forward and another astern may be safely transported from 
the wharf above mentioned to the lake through the channel in 
question. Where does the fault for the collision rest ? The break- 
water at its northerly extremity, where the Crystal was fastened, 
has a bend or jog extending toward the west. The distance from 
the wharf, the starting point of the Tacoma and tugs, to where 
the Crystal lay aground, was about 500 feet. The water was 
abundantly deep and the channel sufficiently wide for reasonably 
safe and proper maneuvering by the tugs and tow. In thèse cir- 
cumstances, and in event of a collision, the burden is upon the mov- 
ing vessels to absolve themselves from ail blâme. Whenever in- 
juries are sustained by a vessel out of the track of other vessels, 
the presumption arises that the fault therefor rests with the nav- 
igating vessel, unless it is affirmatively shown that the accident 
could not hâve been avoided by the exercise of human skill and 
précaution. The Louisiana, 3 Wall. 164, 18 L. Ed. 85 ; The Martin 
Dallman, 70 Fed. 797, 17 C. C. A. 419. The évidence shows that 
the Tacoma touched bottom about 30 feet before she impinged the 
Crystal, thus completely demonstrating that the accident did not 
occur in the track of other vessels, and that the Crystal was not 
aground in the channel or fairway, and therefore was not improp- 
erly fastened to the breakwater. 

Disposition of this point having been made, it is now necessary to 
consider the question whether the steamer, the towing tugs, or both 
were in fault for the collision. Having been employed to tow the 
Tacoma, the pilot tug Hebard made fast by a line 35 feet long from her 
bow, and the Conneaut by a line from her stem. The steamer's Unes 
from her post to the wharf were then cast ofif. The decided weight of 
évidence is to the efifect that when the Tacoma slowly approached the 
end of the wharf, immediately after starting, she received a signal of 
two whistles from the pilot tug, to back her engine. This direction 
was promptly obeyed. Almost instantly two blasts of the whistle were 
again sounded, indicating that the head tug wishes the Tacoma to back 
full speed. This signal was also quickly complied with. When the 
first signal of two whistles was blown, the pilot tug stopped pulling 
ahead, and, intending to direct the course of the steamer to starboard, 
pulled her in that direction. The headway of the steamer, however, 
did not change. Again, after sounding the second signal, the head 
tug pulled full speed to starboard, but the Tacoma, on account of the 
absolute failure of the Conneaut to maneuver her stern to port, as will 
hereafter more clearly appear, did not deviate from a straight direction. 
The testimony is clear that swinging to port was imperative in order 
to facilitate a turn in the channel. The omission of the Conneaut to 
132 F.— 12 
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perform this plain duty is a fault for which she is liable, unless her 
failure is satisfactorily ekplained or excused. Because of such failure 
of the Conneaut, as âbove indicated, the steamer slowly proceed'ed in 
her héadway througli shallow water, colliding with and impinging the 
Crystal on the paddle box on the port side. Evidence given in behalf 
of the steamer Tacoma shows that while yet inside the sHp her wheel 
was stêadily and properly kept amidship. Her helm, which was at 
port a short time after ïeaving the wharf on receiving the backing sig- 
nal, was again quickly and properly placed amidships. It is not 
claimed that the omission of the Conneaut to swing the steamer's stem 
to port was the resuit of inévitable accident or of vis major. In ex- 
planation it is shown that the Conneaut was practically disabled just 
at the instant when the steamer's stern should hâve been so shifted. 
She encountered an obstruction on the westerly side of the slip, which 
resulted in breaking the blades of her screw, in conséquence of which 
she was disabled. Soon afterwards she abandoned her employment, 
Ïeaving its performance tç)" another tug. The testimony to relieve the 
towing tugs from blâme is to the effect that the steamer was solely 
responsible for the collision. This charge is primarily based upon two 
grounds: First, that the steamer gave no attention to the backing 
signais of the pilot tug, or, at least, that she omitted to promptly re- 
verse her screw when signaled so to do; and, second, that without any 
direction frorii the pilot tug the steamer accelerated her headway by 
working her engine while still in the slip, and just as she moved from 
the wharf. The proctor for the tugs also contends that, even had the 
Conneaut not been disabled, the collision would bave happened on ac- 
count of the impetus of the Tacoma, and her failure to seasonably re- 
verse her propeller when so directed by the pilot tug. Neither of thèse 
propositions are assented to. The testimony clearly shows that the 
collision was caused by the négligence and carelessness of the master 
of the Connea:ut. In di&posing of the testimony to establish the fault 
of the steamer, it is deemed unnecessary to décide conflicting state- 
ments touching the number of signais blown by the pilot tug, or whether 
the Tacoma slightly accelerated her speed by working her engine. As- 
suming the correctness of the testimony on the part of the tugs, it 
nevertheless is clear that the proximate cause of the disaster was the 
inability of the rear tug to shift the steamer's stern to port. Assuming 
the truthfulness of the testimony that the Tacoma did not instantly 
respond to the backing signais blown to her by the tug Hebard, it is 
not clear from the évidence that her omission in that particular con- 
tributed tô the disaster. It is quite likely that the witnesses for the 
tugs correctly stated their impressions of the number of times backing 
signais were sounded. The alarm of the master of the head tug was 
justified the instant he realized that the steamer did not yield her straight 
course despitè hié attempts to turn her bow to starboard. Observing 
that her stertt did not swing to port, he properly sounded rapid signais 
in quick sticcessiôn to indicàte the impêtative necessity of backing. He 
perceived that danger was imminent, and sought to avert it by puUing 
strong to starboard and then pulling aft on the Une. The testimony of 
the tugs that, had the Tacoma given stricter attention to the signais 
when sounded, and had she reversed her engine, no collision would 
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have occurred, is not convincing. I incline to the opinion that the 
steamer responded to the signais with reasonable promptitude. That 
such signais were several times repeated is not persuasive of delay, but 
rather indicates a feeling of appréhension on the part of the master of 
the Hebard, whose prescient mind doubtless anticipated the accident. 
The plausibility of the testimony of the master of the Conneaut that 
he cried out in alarm to the mate of the steamer to quickly reverse her 
engine is not subject to any serious criticism or dispute. Upon the 
instant when the wheel was broken he was forewarned of threatened 
danger to the Crystal, but it is thought also that on account of her prox- 
imity to the steamer's bow the collision could not then be averted by 
directing the Tacoma to reverse her engine. It does not appear that 
the Tacoma knew the crippled condition of the Conneaut, and no claim 
is made that she should have dropped her anchors. Her undoubted 
duty was to promptly heed signais from the pilot tug, and quickly obey 
them. But some time necessarily elapses after the master of the steamer 
repeats signais to his engineer, and a few moments pass, assuming a 
prompt compliance with the directions given, before mechanical energy 
overcomes résistance and the desired momentum of the ship is attained. 
It is questionable whether the Hebard should not sooner have known 
of the mishap to the Conneaut. Information of the occurrence might 
have been imparted by proper signais and enabled the head tug to gov- 
ern herself accordingly. Had she been apprised earlier of the accident 
to the Conneaut, she might possibly have resisted the steamer's straight 
course by instantly pulHng aft on the hawser, and thus stopping her 
headway. According to the master of the pilot tug, he first learned of 
the accident to the Conneaut when her captain let go of his line, al- 
though he knew that her engine had stopped working. The évidence 
shows that his first movement was to pull sharply to starboard. As 
we have seen, the length of her hawser was 35 feet, and accordingly it 
was probable that the swell of the tug upon the steamer's starboard 
bow operated to lessen her force in that direction, especially as the 
steamer was at the time about 10 feet from shoal water. On the other 
hand, had the tug instantly known of the breaking of the Conneaut's 
wheel, she could have gone alongside the steamer, and pulled aft, 
thereby avoiding or lessening the probability of the collision. As indi- 
cated, the movements of the steamer were dominated by the tugs, and 
undoubtedly great caution was required on their part to turn the head- 
way of the steamer into the channel. Careful scrutiny and comparison 
of the testimony bas induced the conclusion that there was no such 
omission to obey signais by the Tacoma as to justify charging her with 
fault. The rule of law is that where one vessel is primarily at fault 
for a collision, clear proof of contributory fault by the other is required. 
The New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. ISfi ; The 
Chicago, f he City of Augusta, 135 Fed. 713, 60 C. C. A. 480 ; The 
Transfer No. 14 (C. C. A.) 137 Fed. 305. 

As previously stated, the Conneaut was disabled by striking a 
submerged obstruction near the jetty, It is contended that her 
breakdown did not contribute to the accident, because her services 
were not needed at this point; that her help was required in the 
channel, where a strong current prevailed just outside of the break- 



180 132 FEDERAL REPORTEE. 

water. Thîs contention, however, is not satisfactorily supported 
by the évidence. It was clear that the help of the Conneaut at 
the slip was actually necessary in order to make the turn in the 
channel. Her disability might hâve been avoided by the exercise 
of reasonable care and diligence by her master. No such vigilance 
and nautical skill was exercised by the Conneaut as the law de- 
mands. Her captain was bound to know the channel and difficul- 
ties of this character. That there were rocks in the slip close to 
the wharf was a fact of which he had actual knowledge. It appears 
that on a prior occasion a similar accident happened at this identical 
place to a steam tug in his charge. The obstacle encountered by 
the Conneaut was in a îowaee employment over a common and 
ordinarily safe route. The Ellen McGovern (D. C.) 37 Fed. 868; 
Trans. Ce. v. Downer, 11 Wall. 129, 20 L. Ed. 160. The évident 
want of précaution and skill demanded by the circumstances, in 
my judgment, is left unexplained by the évidence. The question 
whether both tugs are chargeable where the primary fault is at- 
tributable to the assisting tug is not free from difficulty. The 
towing arrangement between the master of the Tacoma and the 
owners of the tugs was a single contract for a joint transaction. 
Both the pilot and assisting tug were owned by a common owner, 
and the undertaking to safely transport the steamer through the 
channel to an agreed. point in the lake, and supply ail necessary 
assistance, rested jointly upon them. They were associated in a 
common enterprise. As to, which of the tugs would undertake the 
duty of directing the moveraents of the steamer was not a part 
of the towing contract. The captain of the Tacoma did not sélect 
the pilot tug, nor indicate the détails of the employment. The tugs 
either arranged between themselves how the tow should be han- 
dled and navigated, or the détails attending the towing employ- 
ment and the manner in which they were to be carried out were 
settled for them by their jojnt owner. In either case the rule of 
law which it is thought applies , is that the owner of the tugs by 
the contractual agreement to safely tow the steamer rendered both 
'tugs liable for their joint and separate faults. True, the gênerai 
doctrine of the admiralty law holds the wrongdoing vessel alone 
liable in rem; but where: ail, the tugs employed to perform a tow- 
ing service belong to the same owner, and injury is sustained by 
the vessel towed through the négligence of one of such tugs, they 
are rightly regarded in the same situation as a single vessel. The 
Arturo (D. C.) 6 Fed. 308 ; The Bordentown (D. C.) 40 Fed. 683 ; 
The Columbia, 73 Fed. 226, 19 C. C. A. 436. See, also, The Ex- 
press (D. C.) 44 Fed. 392. In the case of Drake-Maytham Steam- 
ship Co. V. Steam Tugs W. G. Mason and W. I. Babcock (recently 
decided by this court) 131 Fed. 632, where a similar question was 
involved, it was held that the movements of the astern tug, to- 
gether with the movements of the pilot tug, were directed towards 
the navigation of the steamer, and the rear tug was as much a 
part of the moving power as the pilot tug. "Each tug is therefore 
reciprocally responsible for the négligence of the other." There, 
as hère, both tugs were engaged from a common owner to tow a 
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steamer, and ît was deemed immaterial which tug assumed the 
duties of pilot and thereby became the controlling agent. The court 
foUowed the principle enunciated in The Bordentown, .supra. This 
same principle is thought to obtain hère. 

For the foregoing reasons there must be a decree in favor of 
the libelants against both towing tugs, with an order of référence 
to ascertain the amount of damages sustained by the libelant, with 
costs. 
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(Circuit Court, S. D. New York. June 1, 1904.) 

No. 3,453. 

t. CusTOMS Dtjties— Invoice VALtrE— Commissions— Ftjnctions op Collectob 

OF CUSTOMS. 

In flndlng the invoice value of imported mercliandtse, under section 7, 
Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 134 [U. S. Comp. 
St 1901, p. 1892], a collecter of customs lias no right, after the appraiser 
lias appraised the merchandise and marked an item of commissions as 
nondutiable, to include such item in the invoice value, and assess duty 
thereon, upon a mère inspection of the invoice, wlthout inquiry or évidence 
to justify such action. 

On Apphcation for a Review of a Décision of the Board of Gen- 
eral Appraisers. 

The décision under review (G. A. 5,472, T. D. 24,780) reversed the 
assessment of duty by the collector of customs at the port of New 
York on merchandise imported by Lahey & Duncan. The opin- 
ions filed by the board read as follows : 

Somerville, General Appraiser. Thia protest is directed against the assess- 
ment of duty by the collector of customs on an item of socalled "commissions" 
Btated on the invoice. The goods consist of laces, the gross value of which is 
stated to be £508 10s. 7d. The item of "commission," amonnting to £4 12s. 8d. 
(équivalent to about 2^4 per cent, on the invoice value), is claimed to be non- 
dutiable, and was deducted on entry. The local appraiser, in ascertalnlng the 
market value of the goods, sustained the entered value as correct, holding, In 
effect, that the item of commission constituted no part of the market value of 
the goods in the principal marbets of the country from which the goods were 
exported at the time of exportation. No reappraisement was called for either 
by the collector or the Importers; but the collector, on liquidating the entry, 
added the item of commission to the entered and appraised value of the mer- 
chandise, and assessed duty on the total value thus found, citing treasury dé- 
cision 23,716 of May 14, 1902, in support of his action. 

The report of the collector shows that this addition was made upon a mère 
inspection of the invoice, and upon the theory that the invoice itself falled to 
show that the commission was paid to a commissionnaire, or to a person other 
than the seller of the merchandise. He accordingly treated the so-called com- 
mission as part of the Invoice value that was subject to duty. We think it en- 
tirely clear that the ground assigned by the collector for this action is unsup- 
ported in law. It is the unlversal practice of shippers and importers in mak- 
ing out invoices and entries to specify items of commission wlthout stating the 
name of the person to whom such commission was paid ; and there seems to be 
no law or régulation which requires any one to make such statemect. As we 
hâve ofteu observed, the collecter la invested with full power to cite importers 
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before hlm and examine them under oath touching any matter connected with 
Importations of merchandise. Section 16, Act June 10, 1890, e. 407, 26 Stat. 
138 [XJ. S. Comp. St. 1901, p. 1935]. It is unreasonable for hlm to "overturn 
the involées anâ oaths of Importers" tvithout reasonable and probable grounds 
for so dolng. Greely v. Thompson, 10 How. 239, 13 L. Ed. 397. It does not 
appear from the record in this case, and we cannot infer, in the absence of évi- 
dence, that he examined under oath elther the Importers or any other wltnesses 
as to the character of thèse so-called commissions, or made any Inquiry as to 
whom they were paid to, or obtained any évidence whlch would justify him 
In finding that the item did not represent an aotual commission. 

The Importers claim that duty bas been assessed withont authority of law 
on a value greater than the dutlable value of the merchandise as deflued by the 
customs laws, and they Insist that the item of commissions was no part of tlie 
forelgn market value of the goods, and is therefore nondutlabJe. It bas uni- 
formly been decided by the courts and by this board that bona flde commissions 
paid to a broker or agent as compensation for services In making purchases of 
goods are nondutiable, and on this point there is no controversy In the présent 
case. U. S. v. Herrman, 91 Fed. 116, 33 C. C. A. 400 ; U. S. v. Kenworthy, 68 
Fed. 904, 16 C. C. A. 61. As observed by this board in Re Smith & Sons, 
G. A. 5,443, T. D. 24,721 : "Of course, the seller of goods can make no charge 
for bis services in making his own sale, and a so-called commission cbarged by 
him is not really a commission at ail." It was said in U. S. v. Kenworthy, 
suprà : "Undoubtedly it is the right and duty of those appolnted and empow- 
ered to pronounce judgment upon the question of dutlable valuation to make 
such inqUlry; and when, as the resuit of such Investigation, the designated 
officiais flrid that an alleged commission bas no proper relation whatever to the 
importation, but that it is really a part of the prlce of the merchandise, and 
they take that fact into considération In making their appraisement, they do 
not transcènd thelr rightful authority." In U. S. v. Herrman, supra, it was 
held by the Circuit Court of Appeals: "The customs administrative act of 
1890 makes the market value or Wholesale prlce of merchandise, at the time of 
exportation to the United States, in the principal markets of the country from 
whlch it has been imported, the criterion of the dutlable value ; and there is no 
authority for adding a commission paid by the importer to such market value." 
In making a reappraisement the Board of General Appraisers, sitting as a 
board of reappraisement, allowed a commission of only 2% per cent, upon the 
theory that this was the usual commission in simllar cases, and therefore con- 
stituted no part of the market value of the goods at the time of exportation. 
This allowance was sustained by the court, with the observation by Judge 
Wallacé that: "If the appraisers, Instead of adding to the invoice price 2^2 
per cent.^ 'as an Item improperly deducted as commission,' had added 5 per 
cent, they would hâve been qulte justifled in dolng so by the évidence." The 
case of tr. S. V. Passavant, 169 U. S. 16, 18 Sup. Ct. 219, 42 L. Ed. 644, was 
commented àh as foUows : "In the Passavant Case the invoices stated certain 
priées as the net Invoice value of the imported merchandise. They also stated 
certain addltlonal sums under the headlng 'German duty.' The appraiser de- 
cided that the dutlable value of the merchandise equaled the sum of the net 
invoice value, and the 'German duty' was an élément of the market value or 
Wholesale priée In the foreign market The décision proceeded upon the ground 
that If It had been added by the appraiser to that price or value, the appraise- 
ment would hâve been open to impeachment ; but as it was not, and was in- 
cluded only as an item entering Into the éstimate of the prlce or value, the ap- 
praisement was concluslve. The court used this language: 'The appraiser 
found, as a matter of fact, that the market value in Germany was equal to 
the invoice prlce plus the home duty, but he did not therefore, Include that 
item as a substantive Item, Independent of the market value, and add It 
îbereto to make the dutlable value, though In ascertaining the market value 
in Germany he properly recognlzed the fact that that duty formed part of the 
purchase prlce in the markets of that country.' " We construe this décision 
to be an abthorlty for the proposition that the question of allowing or disal- 
lowing an Item of commissiob is one purely of appraisement, and is not dé- 
pendent simply upon a construction of the Invoice. In other words, if an item 
on an invoice claimed to be a commission is in fact a part of the market value 
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of the goods as ascertained by the appralslng offlcers, It Is not a commission 
wlthin the meanlng of the law. If, however, the contrary Is true, and the 
commission constitutes no part of the market value, it must be held to be non- 
dutiable, and the collector would hâve no rlght to add It to the appraised 
value. There are many so-called charges, such as océan freight, export duty, 
insurance, and Uke items, whlch are not subjects of appraisenient, and may be 
added by the collector as a part of the dutlable value of Imported merchandise, 
whenever so provided by statute. See section 19, Aet June 10, 1890, 26 Stat 
139 [U. S. Comp. St. 1901, p. 1924] ; In re Shillito Co., G. A. 5,170, T. D. 23,851, 
and court décisions there cited. 

The next inquiry relates to the right of the collector on a mère construc^ 
tion of the Invoice to add the item of commissions as a dutiable item, vrhen it 
was claimed to be nondutiable, and had been described as a commission on the 
face of an Involce duly verifled under oath. This point would seem to hâve 
been settled by high authority, namely, the décision of Judge Story in the case 
of U. S. V. May, 26 Fed. Cas. 1224, where he used the following language: 
"Where the invoice contains a charge of commissions In the usual cases, this Is 
prima facie sufficient for the Importer. If the charge is supposed to be wrong, 
the burden of disproving it rests on the government It Is not to be presumed 
that the importer wil! swear to a charge that Is known to him to be incorrect, 
and when he offers to take the usual oath as to his invoice he afflrms In the 
most solemn manner its genuineness and verlty. As to the form in which 
the invoice is made ont, it is conclusive upon no person. If anything is proved 
by it, it must be taken altogether." Of course, the statements made in any In- 
voice, especially as to value, are open to explanatlon by compétent évidence, 
and this proposition Is nowhere controverted. In Arthur v. Goddard, 96 U. S. 
145, 24 L. Ed. 814, the Importers, on entry, deducted as nondutiable a discount 
of 2 per cent, from the gross value or price of the goods as shown on the face 
of the invoice, with the notation: "Terms cash; If not paid, interest to be 
added at the rate of 6 per cent." As cash had not been paid, the 2 per cent, 
discount was disallovced by the appralsers. The collector, In flxing the dutia- 
ble value of the goods, disallowed the discount, and assessed duty upon the 
gross sum. The Suprême Court held that this was an Improper construction 
of the invoice, and that the gross value, less the discount, was the proper In- 
voice value, and that duty on the amount of the 2 per cent, discount was Im- 
properly exacted. The law at that time was the same as that now existing, 
in that it required that duty should not be assessed on an amount less than the 
invoice or entered value. In another reported case, where both the collector 
and appraiser had raised the "invoice vaine" by addiug certain charges which 
were properly nondutiable, their action was reversed upon the ground that it 
was a "palpable misunderstanding of the invoice." Vaccari v. Maxwell, 3 
Blatchf. 368, Fed. Cas. No. 16,810. In Gray v. Lawrence, 3 Blatchf. 117, Fed. 
Cas. No. 5,722, the invoice was made out so as to carry out the priées of cer- 
tain linens in gross, with a crédit underwritten, "Deduct discount allowed for 
cash, 7% per cent." The importers claimed the right to enter the goods at the 
invoice price, less the discount, as being the true market value abroad. Whilo 
the appraisers declared the Invoice to be correct as made out, they neverthe- 
less added a discount of 5 per cent, as part of the market value, not, as they 
Btated, accordlng to thelr own judgraent as appraisers, but in accordance with 
the direction of the collector, which was made in obédience to instructions from 
the Secretary of the Treasury. It was held by the court that the increase of 
the involces, 5 per cent, in amount, in the manner in which It was done, was 
vvithout authority of law. In Tryon v. Hartranft (C. C.) 31 Fed. 443, a veri- 
fled invoice of goods contained a statement tliat the value of the cartons, 
coverings, etc., of the merchandise was included In the invoice value ; and at 
the time of entry the Importer wrote on the invoice the separate value of the 
cartons, coverings, etc. Upon construing this invoice at the time of liquida- 
tion, the collector exacted duties on the value of ail the boxes, coverings, etc., 
at the same rate as that applicable to their contents. The court reversed his 
action, holding that duty could not be exacted on the entire invoice value, but 
must be charged on such value, less the value of the cartons, coverings, etc. 
This décision was followed by the board in Maas' Case, G. A. 3,824, T. D. 17,949. 

The foregoing décisions ail presented Instances where the collector, upon an 
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Inspection of the Involce, had Improperly construed It; and In each case hls 
action was reversed by the court upon the face of the record. 

In a récent décision (T. D. 24,875, April 28, 1903), the Treasury Department 
has considered thls whole question, and has instructed collectors of customs 
that the disallowance of commissions is a function of appralsing officers, and 
not of collectors. The following language was used in this décision : "The 
basis of the dutlable value is the foreign market value as defined in section 19 
of the act of June 10, 1890, e. 407, 26 Stat. 139 [U. S. Comp. St. 1901, p. 1924], 
which, unlike section 2907 of the Rcvised Statutes, repealed by the customs 
administrative act, does not include commissions as dutiable items. The dé- 
termination of the question whether any such item charged in an invoice is a 
bona flde commission rests primarily with the appraiser and ultimately with 
the Board of General Appraisers. If the appraiser finds that the so-called 
commission is in fact a déduction made from the market value by the manu- 
facturer or the seller for the purchase of goods from himself , and to that 
extent makes the invoice priée of the merchandise less than its actual foreign 
market value, the Item may be dlsaHov?ed by the appraiser under section 10 of 
said act. 26 Stat. 186 [U. S. Comp. St. 1901, p. 1922]. See T. D. 12,008, G. A. 
921, of October 6, 1891. Should the importer be dissatisfled with this action 
of the appraiser, he may call for a reappraisement under section 13 of that act. 
See T. D. 16,531, G. A. 3,249, of September 17, 1895, and T. D. 16,646. G. A. 
8,291, of November 18, 1895. On the other hand, if the collector should be of 
the opinion that the appraiser erred in treating the item as a commission, lie 
may order a reappraisement of the merchandise." Thls décision also expressly 
modifies décision 23,716, on which the collector based his action. 

The remedy :of the collector In this case was, in our judgment, to call for a 
reappraisement of the goods if he was dissatisfled with the conclusion reached 
by the local appraiser to the effect that the foreign market value of the goods 
was the entered value, from which the importer had excluded the item of com- 
mission. 

The case at bar is distinguishable from Neahr's Case, G. A. 5,221, T. D. 
24,037, decided October 31, 1902, because the testimony taken in that case 
showed that the charge for commissions was flctitious, and that no commis- 
sions were in fact paid. There was nothing, therefore, to show that the item 
was not properly a part of the dutiable or invoice value. 

The protest is sustained, and the décision of the collector reversed, with 
Instructions to reliquidate the entry. 

Fischer, General Appraiser. I fuUy concur In the foregoing opinion, holding 
that the Item of commission on the invoice is nondutiable, and involves a ques- 
tion rather of appraisement than of mère classification. Any other conclusion, 
in my judgment, would not be in harmony with the décision of Mr. Justice 
Story in the case of United States v. May, 26 Fed. Cas. 1224, or with the intent 
of the customs administrative act or the customs practice which has imme- 
morially prevailed, and has been more reeently readopted in treasury décision 
(T. D. 24,375) Of April 23, 1903, dted in the opinion. 

Waite, General Appraiser (dlssenting). I am compelled to dissent from the 
conclusions of the majorlty of the board In thls case. The question hère is as 
to whether the collector, in determining the invoice value under the law, has a 
right to add to the amount purporting to be the price of the merchandise an 
Item of commissions appearing in the Invoice. The local appraiser returned 
the invoice value of the merchandise, exclusive of the commissions, as correct, 
but the collector included the commissions in the dutiable value in liquidating 
the entry. Itwas held by this board In its décision In re Neahr & Co., G. A. 
5,221, T. D. 24,087, that the provision in section 7 of the customs administra- 
tive act of June 10, 1890, 26 Stat. 134 [U. S. Comp. St. 1901, p. 1892]. as 
amended, requiring that duties shall not be assessed upon less than the In- 
voice or entered value of Imported merchandise, necessarily Invests collectors 
with power to détermine what is the invoice value by a construction of the 
whole Invoice ; and that, where the collector adds a doubtful item In an invoice, 
such as an alleged- commission, to the price stated for the merchandise. it wlll 
be asaumed, in the absence of évidence to the contrary; that its inclusion was 
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necGssary to arrive at the Involce value ot the goods. The correctness of tWs 
principle Is now questloned. It Is clalmed that by acting as he bas In thls case 
the collecter invades the functlons of the appraiser. The duties of the col- 
lecter and appraiser are set forth in the law as foUows (section 10, Act Jtine 10, 
1890, c. 407, 26 Stat. 136 [U. S. Comp. St. 1901, p. 1922]) : It is the dnty of the 
appraiser "to ascertain, estimate and appraise (any Invoice or affldavit thereto 
or statement of cost, or of cost of production to the contrary notwithstanding) 
the actual market value and Wholesale price of the merchandise at the time of 
exportation to the United States, in the principal markets of the country 
whence the same has been imported." It is the duty of the collector, or the 
person acting as such (section 13), "to ascertain, flx, and llquidate the rate and 
amount of dutles to be pald on such merchandise, and the dutiable costs and 
charges thereon, according to law." Section 14: "The décision of the col- 
lector as to the rate and amount of dutles chargeable- upon imported merchan- 
dise, includlng ail dutiable costs and charges, and as to ail fées and exactions 
of whatever eharacter (except duties on tonnage) shall be final and conclusive 
against ail persons interested therein, unless * * *." Furthermore (section 
7, as amended): "The duty shall not, however, be assessed in any case upon 
an amount less than the invoice or entered value." From whieh It wlll be seen 
that it is the duty of the collector to ascertain the Invoice or entered value 
hère mentioned. It will also be seen that It is the duty of the appraiser to 
ascertain the market value of the commodity "as bought and sold In usual 
Wholesale quantifies, at the time of exportation to the United States, in the 
X)rincipal markets of the countrv from whence imported," etc. Section 19. In 
the case of U. S. v. Passavant, 169 U. S. 16, 18 Sup. Ct. 219, 42 L. Ed. 644, the 
Suprême Court says, at page 20, 169 V. S., page 221, 18 Sup. Ct, 42 L. Ed. 644 : 
"The purpose of section 13 (customs administrative act) is to afCord the Im- 
porter or collector the right to call for a reappraisement by a gênerai appraiser 
or a board of gênerai appraisers to review the décision of the local appraiser 
«r a gênerai appraiser as to the correct amount of the dutiable value of tho 
merchandise, and is distinct and separate from the remedy by protest. Under 
section 7 the collector is to détermine for hlmself the question of what is the 
invoice value of the goods, and in doing this he may add such charges as he 
considers to be dutiable ; but his décision in this respect is not in the nature 
of an appralsement, and may be attacked by protest." In the same case the 
distinction between the functions of the appraiser and collector Is elearly 
pointed out, where the court says, on page 25, 169 U. S., page 223, 18 Sup. Ct., 
42 L. Ed. 644 : "The appraiser f ound, as matter of fact, that the market value 
In Germany was equal to the invoice priée plus the home duty, but he did not 
therefore Include that item as a substantive Item independent of the market 
value, and add it thereto to make dutiable value, though in ascertaining the 
market value in Germany he properly recognized the fact that that duty 
formed part of the purchase prlce in the markets of that country." In the 
discussion of this question It is important to remember that invoices of pur- 
chased, as distinguished from consigned, goods must state the actual cost of 
the merchandise (sections 2 and 5, Administrative Act, 26 Stat. 131, 132 [U. S. 
Comp. St. 1901, pp. 1887, 1889]), and that there may be a distinction between 
the market value, which is ascertained by the appraiser, and the price actually 
paid for the goods, or Invoice value, which is to be determined by the collector 
from a considération of ail the Items maklng the sum total of the invoice. 
The board made the following observations on this point in its décision in Re 
Neahr, supra : "Under the statute (sections 3 and 5, Administrative Act) the 
Invoice value of purchased goods is the actual cost thereof, and this represents 
the minimum dutiable value, where the importer does not add to it in his 
entry (section 7, Id.) If the collector adds a separate, and manifestly doubtful, 
item in the invoice to what purports to be the invoice price of the merchandise, 
it will be assumed that the inclusion was necessary to arrive at the price 
actually paid for the goods, notwithstanding the local appraiser may hâve re- 
turned a lower valuation. If it were made apparent to the collector that what 
was really the cost of the merchandise had been split into two items for tbe 
purpose of misleadlng hlm, no other course would be open to him;" It Is true 
the goods are considered by the appraiser on the basis of the unit. This must 
necessarily be so from the nature of his duties. That fact, however, offers no 
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argument agalnst the eollectpr-addlng an Item of so-called commissions where 
it Is not in fact commissions, .but an i amount deducted by the seller from the 
total of the Involce for the purp9aei of reducing the dutiable value. It may he 
added by the collector as a segiregated dutiable amount left out of the invoice 
value of the merchandise. The cases cited by counsel may not be constnied 
to govern the action of the collector in this regard. If it be urged that from 
the nature of his calling the appraiser is much better qualifled and situated to 
Investigate the bona fides of commissions, nevertheless that cannot alter their 
relations to the subject-matter under the law, and such argument is without 
point when it is considered that the appraiser Is the right hand of the collector, 
and his linowledge and facilitiea are at the command of his Superior ofScer. 
In the case at bar the appraiser reported to the collector that the market value 
and entered value were Identiieal. The Invoice, however, as will be seen, dis- 
closés an item of £4 12s. 8d.,,;Whlch is designated as commission by the maker 
of the invoice, who Is the ''seller" of the goods according to the consular 
déclaration and certiflcate and the affldavit of the importer on entry. If, as it 
appears, thls Item was paid to the seller or his agent, it may be said to be 
prima faele dutiable as part of the Invoice value. I think the collector was 
warranted In taking the vérifications on the invoice and the Importer's affidavit 
on entry as proof that the so-called commissions were not bona flde, but eon- 
stltuted a part of the seller's profit, and, belng so satisfled, he was justifled in 
adding it to the invoice value of the goods. At the same time that the ap- 
praiser reported the Item of commissions as nondutlable, he also Indicated as 
nondutiable a consular fee of 10s. 4d. ; but, unlike that item, the commission 
cannot be sald to be manifestly nondutiable, because whether it is dutiable or 
not dépends upon whether It Is part of the purchase priée or a commission 
payable by the purchaser to his agent. I think the Inference is warranted that, 
had it been a commission paid by the importer to some other person than the 
seller, it would not hâve been Included in this Invoice by the maker thereof. 

In adding thé alleged commission to the priée stated for the goods the col- 
lecter dld not theoretically add to the appraised value, but merely found what 
he deemed the invoice value. It was a mère coïncidence that the appraised 
value was thé same as the invoice value of the goods per se. Had it dififered, 
as it might hâve, and the collector added the commission to the appraised value 
rather than to the sum stated in the invoice as the priée of the goods, it might 
be contended With some force that he had varied the appralsement. In the 
case before us no testlmony was taken as to the bona fides of the commission, 
the Importers having taken no steps to correct or réfute in any way the im- 
plication of the invoice taken as a whole that the so-called commission was a 
sum paid to the seller or his agent. Hence it can only be concluded from the 
record, with the déclarations of the seller and importer, that the so-called com- 
missions are part of the seller's profit, and not allowable as commissions. It 
seems to me we are bound to conclude, in the absence of any further testimony 
upon that point, that it was not a bona flde commission, and the burden of 
showing that it was should rest with the Importer, or the one claimlng the 
déduction. If, however, the protestants had Introduced évidence showing this 
Item to be in fact a commission, I am nevertheless of opinion that, for the 
reasons expressed In my dissent from the majority opinion in board décision 
in Re Alexander Smith & Sons Oarpet Company, G. A. 5,443, T. D. 24,721, the 
principle of estoppel there referred to would defeat the claim of the importer. 

The protest should be overruled, and the décision of the collector affirmed. 

Charles Duane Baker, Asst. U. S. Atty. 
Albert Comstock, for importers. 

TOWNSEND, Circuit Judge. The sole question herein is as to 
the right of the collector of customs, after the appraiser has appraised 
the goods and marked an item of commissions as nondutiable, to 
liquidate the entry, and add said item of commissions to the appraised 
value, and assess duty thereon, in the absence of any inquiry by the 
collector, upon a mère inspection of the invoice, without further evi- 
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dence to Justify said addition. The majority and minority opinions 
of the Board of Appraisers contain such a full discussion of this ques- 
tion that it is unnecessary to add anything thereto. The reasoning of 
the majority of the board seems to be supported by the décisions of 
the courts and the ruHngs of the Treasury Department, and the dé- 
cision of the board is therefore afHrmed. 



HOLDER V. WESTERN GERMAN BANK. 
(Circuit Court, S. D. Ohlo, W. D. Mareh 10, 1004) 

1. Banks as Collection Agents— Foewabding Dsaft foe Oollectiow— 

Usage. 

One depositlng In a bank for collection at hlg risk a draft on a person 
in a distant clty is presumed to know that, In accordance with gênerai 
usage, the draft wlll be forwarded to another bank at the place of the 
drawee's résidence for collection, and that the proceeds will be remltted 
in bank exchange, and to hâve contracted with référence to such usage. 

2. SAME— LlABILITY FOE PbOCEEDS— DiKECTION AS TO MANNBE OF REMITTANCE. 

A bank forwardlng a draft for a customer for collection by another 
bank did not, by giving directions that the proceeds be remltted In New 
York exchange, change the relation between the two banks from that of 
principal and agent to one of créditer and debtor, with respect to the 
money collected, so as to render It llable to the owner of the draft for the 
proceeds on the failure of the receiving bank after making the collection, 
but before remittance, on the theory that it had by such direction deprlved 
him of the right to recover the proceeds from the receiver of the insolvent 
bank, as a trust f und. 

Albert Bettinger, for plaintiff. 
H. D. Peck, for défendant. 

THOMPSON, District Judge. I am prepared to dispose of the 
case now. It is conceded that the draft in question was received for 
collection under a spécial contract between the parties, which was, in 
substance, that it would be credited to the account of Holder upon the 
books of the défendant bank, and then forwarded for collection at 
Holder's risk. If collected, the account would stand as it was made 
by crediting the draft, but, if it could not be collected, then the crédit 
would be withdrawn, by charging the amount thereof against holder. 
The bank agreed to use due diligence in the sélection of an agent for the 
collection of the draft. The bank says that it did use due diligence in 
selecting an agent when it selected the First National Bank of Jackson- 
ville, Fia. ; that it sent the draft to that bank for collection ; that it was 
collected, but never remitted, by reason of the failure of the bank. The 
plaintifï, however, daims that it was collected, and in efïect placed to 
the crédit of the défendant, and that the moneys thereby became in- 
corporated into the gênerai funds of the Florida bank, and that the 
défendant now stands as one of the gênerai creditors of the Florida 
bank for the amount thereof; that it has no lien upon this particular 
deposit, and does not occupy the position of a preferred créditer; that 

If 1. Presumptions as to customs and usages, see note to Great Western 
Elevator Co. t. Whlte, 56 C. C. A. 394 
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the Florida bank does not hold it in trust, but that ît bas become part 
of the moneys of the bank for distribution among creditors. 

Now, it is conceded in the argument that originally the relation be- 
tween the défendant and the Florida bank was one of principal and 
agent— a trust relation — and that under that relation the plaintifï and 
the défendant might hâve followed up the raoney in the hands of the 
receiver, and hâve required the receiver to surrender it as trust money, 
not belonging to the Florida bank, not belonging to its gênerai cred- 
itors, not available for the payment of its debts, but money that should 
be separated from the other moneys in the Florida bank, and held 
by it in trust for thèse parties, the défendant bank and its depositor; 
but the plaintiff insists that the trust relation was put an end to by de- 
fendant, in violation of its duty to the plaintiff under the spécial con- 
tract between them, so that the moneys coUected upon the draft were 
confused with the moneys of the Florida bank, and entered into and 
became a part of the assets of the Florida bank, and subject to the 
claims of its gênerai creditors, and that défendant, because of its viola- 
tion of the coritract, bas become liable to account to the plaintiff for 
the full amount of said moneys, and must look to the receiver for its 
distributive share of the assets of the Florida bank. 

The tuming point of the case is whether the évidence hère shows that 
the trust relation was terminated by the défendant, and whether the 
moneys passed into the hands of the Florida bank, and became a part of 
its gênerai funds, ceasing to be moneys held in trust, because of the 
direction contained in the letter transmitting the draft for collection : 
"Remit in New York exchange." What is the exact language? 

Mr. Bettinger: "Please remit New York exchange." 

The Court: "Please remit New York exchange." There is 
nothing in the case which, upon grounds of public policy, would re- 
quire the court to say that the trust relation was terminated, and that 
the défendant must account to plaintiff for the moneys. There is noth- 
ing of that kind in the case. So that it becomes a question, under ail 
the évidence in the case, as to what was the intention of the parties; 
that is, the défendant hère and the bank in Florida ? When the direc- 
tion was given to remit in New York exchange, and when the bank 
there, in compliance with that request or direction, did so, does the 
évidence hère require the court to hold that they intended to, and did, 
put an end to the trust relation existing between them, and substituted 
for it the relation of debtor and creditor? 

Now there are well-known, generally known, commercial usages, of 
which everybody bas, and must hâve, knowledge, and of which judicial 
notice is taken by the courts ; and the court might, in this case, if there 
were no évidence bearing on the point, take judicial notice and knowl- 
edge of the usage of bankers, that, where a check or draft is delivered 
to a bank for the purpose of collection, it will be forwarded to some 
other bank near the place where the debtor or the drawee of the draft 
résides, there to be collected and remitted by exchange, and, as the testi- 
mony shows (and it is almost a matter of commcn knowledge, of which 
the court would take judicial notice), that 8 times out of 10 the ex- 
change used would be New York exchange. As counsel for the plain- 
tiff puts it, there are only 25 chances out of 100 that New York ex- 
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change will not be used. In this case the défendant expressed a préf- 
érence for New York exchange, which excluded the risk of being com- 
pelled to receive exchange upon some other city; that is, it eliminated 
the 25 chances, and made it perfectly certain that the bank hère would 
receive New York exchange. It is urged that the expression of that 
préférence operated to put an end to the relation of principal and agent, 
and to create that of debtor and créditer, working a confusion of thèse 
moneys with the moneys of the Florida bank, so as to put an end to 
their trust character. 

Now, it is difficult to understand how it can be claimed that the de- 
fendant hère intended to deposit thèse moneys with the Florida bank, 
simply because it made the request for New York exchange, especially 
in view of the well-established usage that the plaintiff hère was bound 
to know, and did know, that exchange of some kind would be sent. It 
is difficult to understand how it can be claimed that the expression of 
the préférence for New York exchange meant, and was understood by 
both parties to mean, that the relation between them of principal and 
agent should cease, and that of debtor and créditer take its place. By 
the expression of the préférence, did the défendant say to the Florida 
bank : "Our relation now is that of debtor and créditer. You owe 
me $4,000. I am yeur créditer for $4,000 from this moment, be- 
cause î hâve expressed a préférence for New York exchange, or hâve 
required yeu te remit in New York exchange." It is conceded that, 
if the bank had made no request for New York exchange, the relation 
of principal and agent would hâve continued, yet it is urged that it was 
terminated simply because the principal said to the agent : "I direct you, 
when you collect this, to remit New York exchange, and not any other 
exchange, we both understanding and acting upon the knowledge that 
the usual course of business will require you, as a matter of cenvenience 
and safety, to remit it in exchange of some kind ; and while you might, 
in accordance with usage, remit exchange on New Orléans, Chicago, 
St. Louis, Philadelphia, or New York, yet we both understand that 
New York exchange is usually used, because it is good everywhere, 
and I therefore direct you, as my agent, te send that exchange, and no 
other." 

Now, if there had been an arrangement between them, such as is 
stated in one of the cases cited, where the collecting bank was permit- 
ted to held and use the money until the 20th of the menth, and then 
remit in New York exchange, then the court would be required to hold 
that the relation of debtor and créditer existed between them. But 
heré there was the peremptory direction : "Collect this draft or check, 
and remit the amount in New York exchange." The Florida bank had 
no authority under that direction to mingle thèse moneys with its 
moneys, and to treat them as its moneys for gênerai purposes. Ali 
it was autherized to do with thèse moneys was to buy New York ex- 
change and forward it. Counsel admit that if this direction had not 
been given, and the Florida bank, fellowing the usage in such cases, 
had procured New York exchange, just as it did do, that would hâve 
maintained the trust relation— would hâve continued it — and the plain- 
tiff would hâve been entitled to recover the full amount of thèse moneys 
from the receiver of the Florida bank. Without the request or di- 
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rection— Ivhichever you please to call it — the Florida bank was f ree 
to and might hâve forwarded exchange upon some of the larger cities 
of the country, other than New York, and, possibly upon some of the 
smaller cities or towns of the south, and that knowledge may hâve in- 
duced the direction or request that it be sent in New York exchange. 

I listened attentively to the ingenious and able argument of counsel 
for the plaintiff. I tried to follow him closely, but I am wholly unable 
to see how this case can corne within the rule laid down in any of the 
cases which counsel cited, where the circumstances or the language 
used show that the money collected was to be placed to the crédit of 
the bank transmitting the draft or paper for collection. Take the case 
of the Fidelity Bank. It was to remit, I believe, on the lOth and the 
31st, and in the meantime the money was to stand to the crédit of the 
transmitting bank. There the arrangement contemplated that the 
bank, upon collection, should hâve the use and benefit of those moneys 
during the time between the remitting days. It was to be money that 
would stand to the crédit of the transmitting bank, and the collecting 
bank was to enjoy the use of it. The fact that the collecting bank held 
it for 10 or 20 days was of sufficient value to make that bank gladly 
undertake the collection upon those terms, but there is nothing of that 
kind hère. Plaintiff was bound to know that in the regular course of 
business the check would be sent to a bank in Florida for collection, 
and that, when collected, the amount of it would be transmitted hère 
in commercial paper of some kind, and whether it was one kind or 
another made no différence. The transmitting bank hère, within the 
terms of the contract with the plaintiff, might, as it did, express a préf- 
érence for one kind of éxchange over another kind. It would be no 
departure from the regular usage. It would be no extraordinary or 
out of the way means employed to bring the money hère which would 
be unsafe or expose it to risk. Plaintiff had a right to expect that 
the ordinary usage would be followed, and that meant that it would 
come hère in the form of exchange, and it was no violation of the con- 
tract to express a préférence for the best exchange known in business 
circles — admittedly, New York exchange. 

The finding will be for the défendant. 



tJNITED STATES v. LEO WON TONG. 

(District Court, E. D. Missouri, B. D. September 6, 1904.) 

1. Chinese Exclusion Acts— Peesoks Subject to Dbpoetation— Meechant 
BRcomino Labobkr. 

Nelther the Chinese exclusion act of November 3, 1893, e. 14, § 1, 28 
Stat. 7 [U. S. Comp. St 1901, p. 1320], nor Act May 5, 1892, c. 60, § 6, 27 
Stat. 25 [U. S. Comp. St. 1901, p. 1320], to which it was an amendment, re- 
qulring ail "Chinese laborers" then within the United States to register, ap- 
plied to Chinese merchants; nor do they authorize the déportation of a 

If 1. Citlzenship of Chinese persons, see notes to Gee Fook Sing v. United 
States, 1 C. C. A. 212 ; Lee Sing Far v. United States, 35 0. C. A. 332. 
See Aliens, vol. 2, Cent Dlg. § 77. , 
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ChînesG person who was then lawfnlly In this country In business as a 
merchant, and who contlnued In such business untll after the ttme for 
registration had explred, because he subsequently beeame a laborer on his 
failure In business, and Is not provlded with a certifleate of registeation 
under sald acts. ; 

On Appeal from Judgment and Order of United States Commis- 
sioner for Déportation of Défendant. 

For the purpose of the opinion In this case I adopt the agreed statement of 
facts as follows : The défendant, Léo Won Tong, was arrested In the elty of 
St. liouis, Mo., on the 25th day of July, 1904, by the United States marshal for 
the Eastern District of Missouri, under and by virtue of a warrant issued by 
Byron F. Babbitt, United States commissioner, on complalnt of A. C. Ridgway, 
Chiaese Inspecter, charging that the said Léo Won Tong, late of the city of St. 
Louis, in the state of Missouri, on or about the 25th day of July, A. D. 1904, at 
the city of St. Louis, in said district, In violation of the act of November 3, 1893, 
c. 14, § 1, 28 Stat 7 [U. S. Comp. St. 1901, p. 1320], as amended by the Act of 
Congress of April 29, 1902, c. 641, § 3, 32 Stat. 177 [U. S. Comp. St. Supp. 1903, p. 
189], was a Chinese laborer, not lawfuUy entitled to be and remaln in the United 
States, for the reason that said Léo Won Tong does not hâve and Is not pro- 
vided with a certifleate of identity; contrary to the form of the statute In 
.such cases provlded, and against the dignity of the United States of America. 
Said warrant was issued upon the complalnt of A. C. Ridgeway, Chinese In- 
spector at St. Louis, charging that on the 25th day of July, 1904, the défendant, 
Léo Won Tong, was a Chinese laborer, not naturalized, and not lawfully en- 
titled to be and remain in the United States, for the reason that he, the said 
Léo Won Tong, does not hâve and is not provlded with a certifleate of identity, 
as required by the acts of Congress of the United States of November 3, 1893, 
and April 29, 1902, contrary to the statutes in such case made and provlded, 
and against the peace and dignity of the United States. Thereafter, on the 
lOth day of August, 1904, said défendant, Léo Won Tong, was by the United 
States commissioner adjudged to be unlawfully within the United States, as 
charged in said complalnt, and was by said commissioner ordered to be deported 
to China. From this judgment and order of said commissioner the sald défend- 
ant, Léo Won Tong, has regularly appealed to the District Judge of the United 
States for the Eastern Division of the Eastern Judlcial District of Missouri, 
and it Is hereby agreed by and between the United States, the said plaintlfC, 
and Léo Won Tong, the said défendant, that sald cause on said appeal shall be 
tried before and submitted to the said District Judge for his détermination 
upon the followlng agreed statement of facts : It Is hereby agreed and ad- 
mitted that the défendant, Léo Won Tong, was born In China in 1864, and Is 40 
years of âge ; that he came to the United States In 1887, as a merchant, law- 
fully and regularly entering the United States as such merchant at the city of 
San Francisco, state of California, in the said year 1887; that Immedlately 
upon his arrivai in the United States he embarked in business In partnershlp 
with other Chinamen as a merchant In the conduct of a gênerai grocery store 
at the city of Eock Springs, Wyo., in which business he contlnued as a mer- 
chant untll Deeember, 1894, when he returned to his mother country ; that In 
1896 the défendant returned to the United States, at whlch time he was again 
lawfully and regularly admitted to the United States as a merchant, and im- 
mediately resumed his former business as a merchant at Rock Springs, Wyo. ; 
that he remained and carried on business as a merchant at sald Rock Springs 
from his said return to the United States in 1896 until In the year 1901, at 
which tIme, to wit, in the year 1901, he left Rock Springs, Wyo., and came to 
the city of St. Louis, Mo., and engaged In the business of operating a laundry 
at 3533 Easton avenue, and was so conducting a laundry at sald place at the 
time of his arrest on the 25th day of July, 1904. 

D. P. Dyer, U. S. Dist. Atty., and Horace L. Dyer, Asst. U. S. 
Dist. Atty. 

P. R. Flitcraft, for défendant.- 



102 • 'Ïi4 ffÉDB&AL' RHPORTEB. 

,J1005É:ÇS, District Judge (aftçr stating the facts). The sixth 
section ofÀct May 5, 1892, c. 60, 27 Stat. 25 [U. S. Comp. St. 1901, 
p. 1320], reads as follows; 

"And ît shall be the duty of ail Chinese laborers within the Umlts of the 
United States at the time of the passage of this act, and who are entitled to 
remain in the United States, to apply to the collecter of Internai revenue of 
their respective districts, within one year after the passage of this act, for a 
certtflcate of résidence, and any Chinese laborer within the limits of the United 
States wïio Bhall neglect, fall, or refuse to comply wlth the provisions of tliis 
act, or \(rh(^, after one year from the passage hereof, shall be found within the 
.iurisdictlon of the United States without such certiflcate of résidence, shall be 
deemed and adjudged to be unlawfully within the United States, and may be 
arrested by any United States customs officiai, collecter of internai revenue 
or hls deputies, United States marshal or bis deputies, and taken before a 
United States judge, whose duty It shall be to order that he be deported from 
the United States, as hereinbefore provided, unless he shall establlsh clearly 
to the satisfaction of said judge that by reason of accident, sickness or other 
unavoidàble cause, he bas been unable to procure his certiflcate, and to the 
satisfaction of the court, and by at least one crédible white witness, that he 
was a résident of the United States at the time of the passage of this act ; 
and if upon the hearing it shall appear that he Is so entitled to a certiflcate, 
it shall be granted upon his paylng the cost. 

"Should it appear that said Ohinaman had procured a certiflcate which bas 
been lost or destroyed, he shall be detained and judgment suspended a reason- 
able time to enable him to procure a duplicate from the offleer granting It, and 
in such cases the cost of said arrest and trial shall be in the discrétion of the 
court. 

"And any Chinese person, other than a Chinese laborer, having a right to be 
and remaiu In the United States, desiring such certiflcate as évidence of such 
right, may apply for and receive the same without charge." 

By Act Nov. 3, 1893, c. 14, § 1, 28 Stat. 7, the section of the act 
of May 5, 1892, so above quoted, was amended and re-enacted, as 
follows : 

"And It shall be the duty of ail Chinese laborers within the llmlts of the 
United States who are entitled to remain in the United States before the 
passage of the act to which' this is an amendment to apply to the collecter of 
internai revenue of their respective districts within six months after the 
passage of this act for a certiflcate of résidence; and any Chinese laborer 
within the limits of the United States who shall neglect, fail, or refuse to 
comply with the provisions of this act and the act to which this Is an amenn- 
ment, or who, after the expiration of said six months, shall be found within 
the jurisdiction of the United States without such certiflcate of résidence, shall 
be deemed and adjudged to be unlawfully within the United States, and may 
be arrested by any United States customs officiai, collecter of Internai revenue 
or hls deputies, United States marshal or his deputies, and taken before a 
United States judge, whose duty it shall be to order that he be deported from 
the United States, as provided in this act and in the act to which this is an 
amendment, unless he shall establlsh clearly to the satisfaction of said judge 
that by reason of accident, sickness, or other unavoidàble cause he bas been 
unable to procure his certiflcate, and to the satisfaction of said United States 
Judge, and by at least one crédible witness other than Chinese, that he was a 
résident of the United States on the flfth of May, eighteen hundred and ninety- 
two ; and If, upon the hearing, it shall appear that he is so entitled to a cer- 
tiflcate, it shàll be granted upon his paylng the cost. 

"Should it appear that said Chinaman had procured a certiflcate which lias 
been lost or destroyed, he shall be detained and judgment suspended a reason- 
able time to enable him to procure a duplicate from the officer granting it, 
and in such cases the cost of said arrest and trial shall be in the discrétion of 
the court; and any Chinese person, other than -a Chinese laborer, having a 
right to be and remain in the United States, desiring such certiflcate as évidence 
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of sueh right, may apply for and receire the same without charge; and that 
no proceedings foi' a violation of the provisions of said section six of sald act 
of May fifth, eighteen hundred and ninety-two, as orlginally enacted, shall 
hereafter be instituted, and that ail proceedings for said violation now pend- 
Ing are hereby discontlnued : 

"Provlded, that no Chinese person heretofore convicted in any court of the 
States or terrltories of the United States of a felony shall be permitted to 
register under the provisions of this act; but ail such persons who are now 
Bubject to déportation for failure or refusai to comply with the act to which 
this is an amendment shall be deported from the United States as in said act 
and in this act provided, upon any appropriate proceedings now pending or 
which may be hereafter instituted. 

"Sec. 2. The words 'laborer' or 'laborers,' wherever used In this act, or in 
the act to which this is an amendment, shall be construed to mean both skilled 
and unskilled manual laborers, including Chinese employed in mining, flshing, 
huekstering, peddling, laundrymen, or those engaged in taking, drying, or 
otherwise preserving shell or other flsh for home consumption or exportation. 

"The term 'merchant,' as employed herein and in the acts of which this is 
amendatory, shall hâve the foUowing meaning and none other : A merchant 
is a person engaged in buying and selling merchandise, at a flxed place of 
business, which business is conducted in his name, and who during the time 
he claims to be engaged as a merchant, does not engage in the performance of 
any manual labor, except such as is necessary in the conduct of his business 
as such merchant. 

"Where an application is made by a Chinaman for entrance into the United 
States on the ground that he was formerly engaged in this country as a mer- 
chant, he shall establish by the testimony of two crédible witnesses other than 
Chinese the fact that he conducted such business as hereinbefore deflned for 
at least one year before his departure from the United States, and that during 
such year he was not engaged in the performance of any manual labor, except 
as was necessary in the conduct of his business as such merchant, and in de- 
fault of such proof shall be refused landing. 

"Such order of déportation shall be executed by the United States marshal 
of the district wlthin which such order is made, and he shall exécute the same 
with ail convenient dispatch ; and pending the exécution of such order such 
Chinese person shall remain in the custody of the United States marshal, and 
shall not be admitted to bail. 

"The eertificate herein provided for shall contain the photograph of the ap- 
plicant, together with his name, local résidence, and occupation, and a copy of 
such certiflcate, with a duplicate of such photograph attached, shall be flled in 
the otBce of the United States eollector of internai revenue of the district in 
which such Chinaman makes application. 

"Such photograph in duplicate shall be furnished by each applicant in such 
form as may be prescribed by the Secretary of the Treasury." 

See Act April 29, 1902, 32 Stat. 176 [U. S. Comp. St. Supp. 1903, 
p. 189]. 

It will be observée!, by an examination of the agreed statement 
of facts, above set forth, that an error crept into the proceedings of 
the commissioner in stating that the appellant was arrested for a 
violation "of the act of November 3, 1893, as amended by the act 
of Congress of April 39, 1902." The commissioner simply reversed 
the order in which thèse acts were passed. It is apparent, from 
the reading of the acts themselves, that the appellant was arrested 
under section 6 of the act of November 3, 1893, which was an 
amendment of the act of May 5, 1892. By the terms of section 6, 
of the act of November 3, 1893, among other things, it is provided 
"that no proceedings for the violation of the provisions of section 
six of said act of May 5, 1892, as originally enacted, shall here- 
132 F,— 13 
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after be instituted, and that ail proceedings for saîd violation now 
pending are hereby discontinued." It was conceded in argument, 
and is apparent from the reading of the statutes above quoted, that 
appellant was arrested under the sixth section of the act of No- 
vember 3, 1893 (28 Stat. 7, c. 14). That section of both thèse acts, 
by the very ternis thereof, applies to laborers only. By the agreed 
statement of facts it appears that the appellant was not a laborer 
when either of thèse acts was passed. Appellant came to the 
United States as a merchant in 1887 ; located in business as a mer- 
chant at the city of Rock Springs, Wyo., immediately after his com- 
ing to this country, and continued as a merchant uninterruptedly 
until December, 1894 — about seven years. In December, 1894, he 
returned to China, and in 1896 came back to the United States, and 
was lawfully and regularly admitted to the United States as a mer- 
chant, and immediately resumed his former business at Rock 
Springs, Wyo-, where he remained and continued his business as a 
merchant until 1901. In the year 1901 he left Rock Springs, Wyo., 
and came to the city of St. Louis, Mo., and engaged in the business 
of operating a laundry at 3533 Easton avenue, and was so conduct- 
ing the laundry at said place at the time he was arrested on July 
25, 1904. The fact does not appear in the agreed statement of 
facts, but it does appear in the finding of facts by the commissioner, 
that the reason for leaving Wyoming and coming to St. Louis and 
opening the laundry was that he had failed in business in Wyoming. 
This statement shows conclusively that section 6 of the act of May 
0, 1892, never had any application at ail to the appellant, for the 
reason that at the time of its passage, and until the year had ex- 
pired subséquent to its passage within which he had the right, un- 
der the act, to apply for a certificate of résidence, had expired, he 
was a merchant, and not a laborer. The facts also make it equally 
clear that section 6 of the act of November 3, 1893, never had any 
application to the appellant, for the reason that on the passage of 
that act appellant was not a laborer, but was a merchant, and con- 
tinued to be a merchant until the six months next after the passage 
of the act expired, within which time he had the right to apply for 
a certificate of résidence as a laborer; and, being a merchant during 
that period, the act did not authorize him to apply for a certificate 
of résidence. Becoming a laborer after the six months had expired, 
the law made no provision for his applying for a certificate as a 
laborer. It is true that section 6 of the act of November 3, 1893, 
provides that "any Chinese person, other than a Chinese laborer, 
having the right to be and remain in the United States, desiring 
such certificate as évidence of such right, may apply for and receive 
the same without charge." Just what this provision is intended to 
cover is not quite clear, nor hâve I been able to find any case con- 
struing it. Whatever it may mean, or may hâve been intended to 
cover, it did not require the appellant, as long as he was a mer- 
chant, to apply for any certificate. If it was intended to apply to 
a merchant at ail, it left the matter optional with him as to whether 
he would apply for it or not ; and when he ceased to be a merchant, 
becoming a laborer, it had no application to him as a laborer, be- 
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cause it only applied "to any Chinese person other than a Chinese 
laborer." 

So far as I hâve been able to find, there is no provision in the 
statute which applies to a state of case such as the one at bar. The 
act should not be so construed as to cover cases not falHng within 
its purview. Certainly the admitted facts do not bring this case 
within the letter of the statute referred to ; nor, in the opinion of 
the court, does it fall within its spirit. The manifest purpose of 
Congress was to prevent Chinese laborers from coming into this 
country. Laborers already in the country were not to be expelled 
if they complied with the terms of the statute by taking out their 
certificates as laborers, and no provision was made for the expulsion 
of merchants, nor was there any provision made for certificates 
being granted to merchants, nor does the statute which defines what 
a laborer is or what a merchant is make any provision for a change 
of status from a merchant to a laborer. If it was the intention of 
Congress that when a merchant lawfully in the country at the pass- 
age of the act should cease to be a merchant, and become a laborer, 
he should be deported, provision should hâve been made therefor. 
It made no such provision, and the presumption ought to be that it 
did not so intend. The prévention of Chinese laborers from com- 
ing into the country is quite a différent thing from deporting a mer- 
chant who has failed in business, and from necessity become a 
laborer, and especially after the passage of the act and the expira- 
tion of the period of limitation within which a laborer had the 
right to apply for a certiticate of résidence. Ail the authorities, so 
far as they hâve been found, are quite uniform in support of the 
conclusions reached. United States v. Sing Lee (D. C.) 71 Fed. 
680; In re Chin Ark Wing (D. C.) 115 Fed. 413; United States 
V. Louie Juen (D. C.) 128 Fed. 523 ; In re Yew Bing H. (D. C.) 
128 Fed. 319. In the reasoning of thèse cases I quite agrée, and 
they do not antagonize any of the authorities cited by counsel for 
the United States. United States v. Wong Hong (D. C.) 71 Fed. 
283 (reversed by the Court of Appeals of the Ninth Circuit under 
the name of Wong*Fong v. United States, 77 Fed. 168, 23 C. C. A. 
110), while not directly in point, throws light upon this case, and 
is in harmony with the décisions cited. 

The décision of the commissioner in this case is reversed, and set 
aside, and the appellant is discharged. 



UNITED CIGARETTE MACH. CO. v. WRIGHT. 

(Circuit Court, E. D. North Carolina. September 9, 1904) 

No. 260. 

EQUITT— PLEADING— MULTIFAEIOUSNESS. 

A blll to require an accounting from défendant as an agent Is not mul- 
tîfarious because différent and separate transactions are set out, ail grow- 
Ing out of the agency, and a diseovery and accounting demanded as to 
each, nor because as to some of such transactions, if stated alone, com- 
piainant would haye a sufficient remedy at law. 
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2. Fedebal Coubts— Equitt Pleadino. 

The fédéral eonformlty statute (Rev. St. § 914 [U. S. Comp. St. 1901, p. 
684]), by its terms does not apply to equity causes, in which the fédéral 
courts are governed by the rules of equity pleading, regardless of the local 
practice. 

3. Equitt Pleading— Answeb and Ceoss-Bill. 

An answer and a oross-bill in equity should be separate pleadings, al- 
though they may be flled under one cover. 

4. SAME— PLEA— SUFFICIENCT. 

A plea of the statute of limitations to a part of a bill alleging a distinct 
cause of action charging fraud and praying for diseovery must, under the 
requlrement of equity rule 32, be supported by an answer denying the 
fraud and the faets on which the charge is founded. 

In Equity. On exceptions to plea and answer. 

Burroughs, Noell & Haythe and Pou & Fuller, for complainant. 
Harrison & Long and F. H. Busbee & Son, for défendant. 

PURNELL, District Judge. At a former hearing of this cause a 
statement of facts and a decree overruling the demurrer were filed, as 
follows : 

"Complainant, on January 4, 1904, flled a bill, the prayer of which is that 
an account of each and ail transactions between complainant and défendant 
as agent of the Bonsack Machine Company and the complainant as successor 
and assignée thereof , and containing interrogatorles looklng to such accountiug. 
Allégation 1 of the bill sets out the incorporation of the Bonsack Machine 
Company, its ownership of certain patents, and the contract wlth défendant 
as agent of said company in Asia, Africa, and certain islands, including the 
East Indies. (2) That défendant assumed the duties of such agent in the 
Orient, and from time to time, in accordance with the contract, rendered ac- 
counts according to the contract, which accounts were meager, but said state- 
raents accompanying settlements did not show accurately the amounts received 
from the aale of the Bonsack Machines and the expenses incurred, which had 
been dedueted. (3) That In 1899 complainant was incorporated and organized 
in the clty of London, England, and purchased from the Bonsack Machine 
Company its entire business, inventions, and letters patent for the world, except 
the United States and Canada, including the contract aforesald, to which de- 
fendant assented, and acted as agent of complainant in the same territory. (4) 
That, in addition to the Bonsack machines and improvements complainant ac- 
quired and owned varions other cigarette machines making varions kinds of 
cigarettes, with the right to place the same in Asia, A*rica, and in the islands 
aforesald, and In 1900 entered into a contract with défendant, the effect of 
which was not to abridge the contract of 1888, except as to Japan, but consti- 
tuted the défendant as exclusive agent for other cigarette machines, and en- 
tered into negotiations with the American Tobacco Company, largely interested 
in manufacturing cigarettes in Japan, with the vlew of securing to it the 
exclusive use of complainant's cigarette machines for Japan, the negotiations 
of which are set forth. (5) That since the incorporation of complainant. de- 
fendant has on several occasions turned over sums of money which he claimed 
belonged to complainant under the contract coustituting said agency, which 
said statements glve very meager Information of the business donc in his ter- 
ritory, leaving complainant ignorant of the détails, which settlements and 
payments to a considérable extent were unaccompanied by vouchers, and com- 
plainants bave on several occasions insisted on a fuller and detailed account, 
and setting forth the obligations resting on complainant as an English corpora- 
tion, which Information défendant has refused and continues to refuse to give 
and settle his accounts according to the contract between complainant and de- 
fendant. (6) Sets out in détail the transactions of the défendant as agent, 
fraudulent transactions in Manilla with Fred Wilson, a subagent, for the sale 
of the Bonsack Machines, défendant'» refusai to account, and expenses incurred 
under the contract for securing patent rights and the payment of annuities to 
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keep patent rights allve, whleh amounts were pald In the currency of Japan 
and Great Britain, which défendant refused to settle. (7) That after the con- 
tract of 1900 between complainant and défendant negotiations were commenced 
by défendant with the American Tobacco Company with the view of giving to 
the latter the use of the cigarette machines of complainant's in Japan, and a 
verbal contract formulated, which was reported to complainant, and afterwards 
reduced to writing, which contract the défendant, however, refused to exécute, 
reasons for which refusai are set forth. (8) Complainant is advised it has a 
right to hâve its agent to produce the books and papers relating to com- 
plainant's business coverîng the territory mentioned in the bill, including the 
business of the Bonsack Machine Company, its predecessor and assigner ; for 
which accounting and settlement the complainant makes its prayer in due forni. 

"To the bill défendant filed a demurrer, and for cause allèges that it appears 
sald bill is for distinct matters and causes, and in no way cognate or con- 
nected, and that said bill is altogether multifarious ; and, further, that for the 
cause of action set up in the seventh section of complainant's bill it has a plain 
and adéquate remedy at law, and said section, in which a distinct cause of 
action is set forth, does not contain any matter of equity. 

"For the purpose of the présent hearing the allégations of the bill are taken 
to be true, and, gathering the meaning and purposes thereof from the four cor- 
ners of the pleading, the whole object of the suit is to secure an accounting 
of the agency. In Foster's Fed. Prac, at page 160, it is said : 'In no case has 
the Suprême Court of the United States reversed a decree on account of multi- 
fariousness in the bill. In gênerai, It may be remarked that niultifariousness 
is an objection much more often taken than sustained.' No such case has been 
cited, and the court has been unable to flnd one. 'It is impossible to lay 
down any gênerai rule as to what constitutes multifariousness in a bill in 
equity. Bvery case must be determined by its own cireumstances aud the 
court must exercise Sound discrétion.' Gaines v. Chew, 2 How. G19, 11 L. Ed. 
402 ; Oliver v. Piatt, 3 How. 411, 11 h. Ed. G22 ; Barney v. Latham, 103 U. S. 
215, 26 L. Ed. 514 ; Brown v. Guaranty Trust Co., 128 U. S. 410, 9 Sup. Ct. 127. 
32 L. Ed. 468 ; Roberts v. N. P. R. R., 158 U. S. 29, 15 Sup. Ct. 756, 39 L. Ed. 
873. 'Multifariousness does not exist in a case vi'here it appears that the 
défendants are interested in ail of the différent questions raised in the record 
and the suit has a common object (Campbell v. McKay, 1 Myl. & C. R. 613) ; 
or to a bill stating a case rendering an accounting proper, even though it in- 
clude a transaction which, if stated alone, would be a sufflcient remedy at 
law (Belles v. Belles, 44 N. J. Bq. 385, 14 Atl. 593 ; 1 Pomeroy, 211 ; Tayloe 
v. Merchant's Fire Co., 9 How. 390, 13 L. Ed. 187 ; United States v. Union P. 
Co., 160 U. S. 19, 16 Sup. Ct 190, 40 L. Ed. 319). As to the objection of section 
7 of the bill, a complète answer will be found in United States v. Union P. 
H. R., 160 U. S., at page 51, 16 Sup. Ct. 209; 40 L. Ed. 580, where the court 
cites Boyce v. Grundy, 3 Pet. 210, 7 L. Ed. 655, with approval, and says : 'It 
is not enough that there is a remedy at law ; it must be plain and adéquate ; 
in other words, as praetical and efficient to the ends of justice and its prompt 
administration as the remedy in equity.' The cireumstances in each case must 
détermine the application of the rule. Watson v. Sutherland, 5 Wall. 74, 18 
L. Ed. 580. And in Oelrichs v. Spain, 15 Wall. 211, 21 L. Ed. 43 : 'Where a 
direct proceedlng in equity will save time, expense, and multiplicity of suits, 
and settle finally the rights of ail concerned in one litigation,' the proceedlng 
in equity is proper. And the setting up of a légal right of action will not 
vitiate a bill. The statements, therefore, in section 7, of facts which may con- 
stitute an action at law, are pertinent to the object of the bill, and not a viola- 
tion of the rules of equity pleading. 

"The authorities above cited are décisive of the only questions raised by 
the demurrer. The court will conslder none other. True, other objections 
were discussed in the argument, such as estoppel, partnership, champerty and 
maintenance ; and counsel for complainant expressed willingness to hâve the 
court consider a full discussion of the cause. District rule 3 is conclusive as 
to paroi agreements of counsel, and, except where there is a written agreement 
filed, the court will not consider any question not raised by and in the plead 
ings. To do so would subject the court to criticism and parties litigant to in- 
convenienee, If not fréquent injustice. It is therefore ordered, adjudged, and 
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decreed that the demurrer hereln be overruled and the défendant pay the cost; 
tiat the défendant answer the blU according to equity rule 34 by the rule day 
In May." 

Afterwards, to wit, on June 29th, défendant filed what is entitled a 
plea to part and answer to residue of the bill, and on objection to such 
plea the cause is again before the court. 

One objection to the answer, to wit, that the responses to the in- 
terrogatories propounded in the bill are not sufficient, may be disposed 
of, as it is understood after argument the counsel for défendant an- 
nounced in open court they did not object to an order requiring the de- 
fendant to answer fuUy thèse interrogatories. This order will accord- 
ingly be entered, and the objections of complainant to the answer as 
specified are sustained. An order will therefore be entered requiring 
défendant to answer specifically the interrogatories propounded by 
complainant and set forth in the exceptions filed. 

The further objection to the answer of the défendant, because 
it is otherwise evasive, and not responsive to the allégations of com- 
plainant's bill, is sustained after a careful examination of the bill and 
answer. The answer seems to hâve been filed under the impression 
that the code system of pleading obtained in the United States equity 
courts. In this court the rules in equity govern. The provisions of 
section 914, Rev. St. [U. S. Comp. St. 1901, p. 684], hâve been con- 
strued to mean conform to the practice in the state courts at the time 
the statute was enacted. It adopts only statutory procédure, and does 
not include constructions placed upon common-law remédies. The sec- 
tion only assimilâtes the practice as near as may be, but has no con- 
trolling influence in suits in equity. Sheffield Furnace Co. v. With- 
erow, 149 U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 853 ; Blease v. Gar- 
lington, 93 U.S. 1, 23 L. Ed. 521; U. S. v. American Bell Tel. Co. 
(C. C.) 29 Fed. 17. 

Complainant also excepts to defendant's answer for the reason that 
it is and purports to be an answer and cross-bill combined in one paper 
or document. It is well settled that a cross-bill and answer should be 
separate, though they may be both in the same cover. Ritchie v. 
McMullen, 25 C. C. A. 50, 79 Fed. 522. The cross-bill referred to 
is not only in the same cover, but précèdes and is the same paper, with 
only one caption; the answer following on a page containing a part 
thereof. The paper or plea is as follows : 

"This défendant, by protestation not confessing or acknowledging ail or any 
of the matters or things In the sald complainant's said bill mentloned to be 
true ta such a manner and form as the same are thereln and thereby set forth 
and alleged, as to ao mueh of the sald bill as seeks to bave any discovery from 
this défendant of ail or any or elther of the transactions or business done by 
this défendant touching or concerning any transaction or negotlation with the 
American Tobacco Company In regard to the transfer to sald company of the 
exclusive license of ail Inventions of cigarette machinery In Japan, or whioh 
asks any recovery from this défendant on account of any violation of the con- 
tract between défendant and complainant of Mareh 30, 1900, or v^hich asks any 
accounting from défendant on account, of any alleged f allure of défendant to 
enter into or consent to a contract with the American Tobacco Company in the 
year 1903, as set forth in the bill, this défendant doth plead thereto, and for 
plea saith that under and by virtue of the laws of the state of North Carollna 
(which laws this défendant saith control and regulate the brlnging of actions 
for an attempted enforoement of any alleged contract, or for damages or re- 
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covery on account of any breach thereof, or for any daim of the complainant 
in thls or any other court for an accounting or other relief touching and eon- 
cerning the matters set forth in sald bill, and especially in paragraph 7 
thereof) it Is enaeted that every action to enforce any daim or demand or 
supposed cause of action for and on account of matters and ttiings of the nature 
set forth in paragraph 7 shall be brought within three years next after the 
cause of such action arose ; and défendant saith that such supposed cause of 
action, if it arose at ail, arose more than three years prier to the fillng of tbis 
bill and the commencement of this action ; and this défendant pleads the 
statute of limitations to ail of the matters and things set forth in the said bill 
coneerning the alleged failure or refusai of défendant to exécute a contraet 
with the American Tobacco Company as fully as If the same were hère spe- 
fiflcally recited item by item, and the said plea were herein speciflcally set up 
against each item thereof; and that the said claim or demand is a stale 
claim ; and this défendant humbly prays judgment of tbis honorable court 
whether he ought to make any further answer to so much of the said bill as 
relates to the said alleged refusai or failure of the défendant to enter into 
said contraet, and demanding damages from or an accounting with the de- 
fendant in regard thereto." 

What is herein denominated a cross-bill is the plea of the statute of 
limitation of three years. It will be noted in the former decree the re- 
lief asked for in section 7 of the bill is admittedly a légal cause of action, 
which, on authorities cited, may be included in a bill asking équitable 
relief. The rule is that a plea in bar must be supported by an answer. 
Bâtes, Fed. Proc. §§ 235-338, and authorities cited, and equity rule 33 : 

"The défendant may, at any time before the bill is taken for confessed, or 
afterwards with the leave of the court, demur or plead to the whole bill, or 
to part of It, and he may demur to part, plead to part, and answer as to the 
residue ; but in every case in which the bill specially charges fraud or eombi- 
uation, a plea to such part must be accompanied with an answer fortifying the 
plea, and explicitly denying the fraud and combinatlon, and the facts on which 
the charge is founded." 

The bill in the case at bar charges fraud, and seeks discovery, as.held 
before. The answer not only does not support the plea but dénies the 
allégations in section 7 of the bill, and pleads the statute of limitations 
to the whole bill. The plea might hâve been allowable if confined to 
the allégations of section 7 of the bill, which seeks damages on the 
cause of action therein set up, and was supported by an answer, but in 
the form filed it is not allowable under the rules which obtain in the 
equity courts of the United States. 

Much of the argument in behalf of complainant was addressed to 
the effect and merits of the plea, but with thèse questions the court 
is not concerned at this time. The plea of the statute of limitations 
is a Personal privilège in bar when properly pleaded. The plea as now 
presented must be stricken out. 

An order will be entered in accordance with this opinion, requiring 
the défendant to answer fully by the rule day in October, or the bill 
be taken pro confesso. It is so ordered. 
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ABEINGTON v. ARRINGTON. 

(District Court, B. D. North Carolina. September 12, 1904.) 

1. Bankeuptct— Settinq Aside Disohaege— Grotjnds. 

The divorced wife of a bankrupt la not entitled to hâve his discharge 
set aside on account of a claim for alimony which was not proved in the 
bankruptcy proceedings, of which she had notice. If a provable claim, she 
is chargeable with lâches for not provlng it, and, if not, It la not affected 
by the discharge. 

In Bankruptcy. On pétition to set aside discharge. 

M. A. Bledsoe, for plaintiff. 

F. S. Spruill and T. B. Womack, for défendant. 

PURNELL, District Judge. On the 5th day of December, 1901, 
a discharge in bankruptcy was granted to W. H. Arrington, who 
had theretofore been adjudged a bankrupt. Within a year P. D. 
B. Arrington filed a pétition to set aside the discharge because of 
alleged fraud in the proceedings. This pétition was ordered to be 
amended for scandai and improper allégations therein, and after- 
wards an amended pétition was filed in conformity with this order. 
The petitioner answered, and to this answer a replication was filed, 
when the matter was referred to a spécial master, whose report is 
now before the court. 

It is unnecessary to notice the several matters set up in the plead- 
ings, as at the very threshold of the case a question is presented 
which disposes of the cause. In Schedule A, that of creditors 
whose claims are unsecured, appears the following: "P. D. B. 
Arrington * * * $7^836.00," and setting out the nature of the 
claiirr in the schedule at length ; the exact status of which claim, as 
appears now and will hereinafter appear, the bankrupt did not and 
could not know. It appears from a notice sent by Mrs. Arrington 
April 27, 1901, and the registered envelope, that she had notice of 
the meeting of creditors held at Tarboro on the 30th day of April, 
1901. This petitioner persistently dénies. Before the spécial mas- 
ter the question was raised that petitioner did not hâve a provable 
claim, and, if provable, it had not been proved as required bv 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901. 
p. 3418]. By referring to 127 N. C. 190, 37 S. E. 313, 52 L. R. A. 
201, 80 Am. St. Rep. 791, it will be found that the Suprême Court 
of North Carolina (Chief Justice Faircloth delivering the opinion 
of the court, Clark and Douglas, JJ., dissenting) held in an action on 
judgment for alimony payable annuall}^, the annual sums are not 
barred within 10 years frora the time they become due, and re- 
manding the cause to the superior court of Wake county to be 
further proceeded with. This cause was pending at the time the 
pétition in bankruptcy was filed. Plaintiff was seeking to obtain 
a judgment against the bankrupt, which it appears she succeeded 
in doing at the February term, 1902, in the superior court of Wake 
county. From this judgment défendant appealed, and by opinion 
filed October 14, 1902, reported in 42 S. E. 554, the Suprême Court 
held (Furches, C. J., delivering the opinion of the court) that a 
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judgment for alimony is provable against the estate of the bankrupt, 
and hence a discharge of the bankrupt constitutes a discharge of 
the judgment. There is no évidence before this court, other than 
the reports of the Suprême Court, as to exactly when this judg- 
ment was obtained; but there is évidence in the record showing 
that Mrs. Arrington had notice of the bankruptcy proceedings and 
failed to prove her claim. If it w^ere a claim for alimony, under 
the law as at that time, it was not a provable claim, and she had 
no interest in the proceedings in bankruptcv. Turner v. Turner 
(D. C.) 108 Fed. 785; In re Shepard (D. C.) 97 Fed, 187; In re 
Anderson (D. C.) 97 Fed. 321 ; Audubon v. Shufeldt, 181 U. S. 575. 
21 Sup. Ct. 735, 45 L. Ed. 1033. If it were a judgment, it should 
hâve been proved as any other claim. Taking either horn of the 
dilemma, as suggested to counsel in the argument, she bas no stand- 
ing in this court on account of her lâches in failing to prove her 
claim as required by the act establishing a unjform System of 
bankruptcy. If it were not a judgment, but a claim for alimony. 
she could not prove her claim. In either event the pétition to set 
aside the discharge in bankruptcv must be dismissed, and the lit- 
igation in this court ends. 
It is so ordered. 



In re BRISKMAN. 

(District Court, W. D. New York. July 25, 1904.) 

No. 1,534. 

1. BANKBUPTCY— JURISDICTION OF COUET— ADVERSE CLAIM. 

A third person, who took goods from the possession of a bankrupt on 
a wrlt of replevin from a state court, after the pétition in bankruptcy had 
been filed and a receiver appointed thereon, may be cited before the référée, 
and his rights determined In a summary proceedlng, the property, when 
taken, having been constructlvely In the possession of the bankruptcy 
court ; and he is not exempted from such proceedlng by a provision of an 
order consolidating with such Involuntary proceedings the proceedings on 
a voluntary pétition subsequently filed that it should be "without préjudice 
to interested parties." 

In Bankruptcy. On question certified from référée. 
David Ruslander, for trustée. 
Warner & Bock, for respondent. 

HAZEL, District Judge. On August 37, 1903, a pétition in invol- 
untary bankruptcy was filed in this court against Louis Briskman. A 
receiver was appointed, who qualified on August 31, 1903, and entered 
upon the discharge of his duties. On September 8, 1903, the bankrupt 
filed a pétition in voluntarj- proceedings, which was followed by an ad- 
judication and the appointment of a trustée therein. Subsequently, on 
October 20th, an order was made by this court consolidating the in- 
voluntary and voluntary proceedings and continuing the same in the 
involuntary proceedlng. On the day after the institution of the in- 
voluntary proceedlng, certain personal property of the bankrupt, con- 
sisting of certain goods, wares, and merchandise in the nature of pièces 
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of cloth, was seized under replevin process in an action brought by 
Warner Bros. & Co. in the state court. Later the référée in bank- 
ruptcy, at the instance of the trustée, issued an order directing Warner 
Bros. & Go. to show cause at a future day why they should net surren- 
der to the trustée the articles of merchandise mentioned therein. On 
the return day of said order Warner Bros. & Co. asserted that by ex- 
press terms the order consolidating the involuntary and voluntary pro- 
ceedings was "without préjudice" to them, or to any rights obtained by 
virtue of the replevin suit. On that ground the référée dismissed the 
order to show cause previously granted. Upon the application of the 
trustée the référée has certified the foUowing questions for décision : 

"First Is the trustée In bankruptcy of Louis Briskman entltled to a sum- 
mary order requiring Warner Bros. & Co., a corporation, to turn over to him 
(such trustée) certain goods clalmed by him to bave been the property of the 
bankrupt, and seized by such corporation, under presumably lawful légal 
process under the laws of the state of New Tork, In the Interval between the 
filing of the Involufitary pétition in this proceedlng on the 27th day of August, 
1903, and the filing of the voluntary pétition herein on the 8th day of Septem- 
ber, 1903 ; in partleular the Interprétation by such court of the words 'without 
préjudice to any înterested parties,' which form a part of such order of the 
8th day of January, 1904, whIch question I hâve answered in the négative." 

The trustée claims that the seizure by the sherifï pursuant to the 
replevin process was from the custody of the bankruptcy court, inas- 
much as the involuntary pétition had been filed and a receiver appointed 
prior to the institution of such process in the state court. The re- 
spondents do not claim adversely to the bankrupt estate, except to in- 
sist that by the terms of the consolidation order their rights, obtained 
on account of the seizure in the replevin suit, cannot now be sum- 
marily determined. 

That the property of the bankrupt cornes within the jurisdiction of 
the bankruptcy court upon the filing of either a voluntary or an invol- 
untary pétition is not controverted. Neither is it disputed that this 
court has the power to prevent a state court from exercising exclusive 
jurisdiction over property of a bankrupt seized subséquent to the filing 
of a pétition in bankruptcy. Abundant authority exists for holding 
that the bankruptcy court may immediately seize and take into its 
possession and control the property of the bankrupt either in his actual 
possession or sUch as may be reduced to possession. In re Breslauer 
(D. C.) 131 Fed. 910; In re Haynes (D. C.) 133 Fed. 1001; In re 
Kleinhans (D. C.) 113 Fed. 107; In re Knight (D. C.) 125 Fed. 35; 
In re Rodgers, 135 Fed. 169, 60 C. C. A. 567 ; In re Weinger, Bergman 
& Co. (D. C.) 136 Fed. 875. The institution of the involuntary pro- 
ceedlng was notice to respondents that the process of the bankruptcy 
court was invoked not only to adjudicate Briskman bankrupt, but also 
to préserve his estate, either actually or constructively in his posses- 
sion, for the benefit of the creditors. The filing of the pétition was a 
caveat to ail the world. Mueller v. Nugent, 184 U. S. 1, 33 Sup. Ct. 
269, 46 h. Ed. 405. The case of Weinger, Bergman & Co., supra, re- 
cently decided by Judge Holt, is décisive of the question that the fact 
that the bankruptcy court may not hâve made an adjudication is imma- 
terial, and, further, that the state court which seizes the property of 
a bankrupt subséquent to the filing of the pétition may be enjoined 
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from exercising jurisdiction on the ground that ît was not the first 
to take possession of the ras. That no application to enjoin the state 
court was made is not material. The principal contention hère anses 
over the interprétation of the words contained in the order consolidat- 
ing the involuntary and voluntary proceedings. The phrase "without 
préjudice to interested parties" cannot be construed to niean that the 
respondent shall be permitted to retain possession of the merchandise 
taken under the replevin suit. If any significance be attached to the 
phraseology of the order, it must be that the words quoted were insert- 
ed for the protection of the petitioning creditors' rights, which might 
otherwise be defeated by the consolidation, and not for the benefit of 
this adverse claimant. The question presented on this review must 
therefore be answered in the affirmative. 

The trustée is entitled to an order requiring the respondent to show 
cause why the property seized should not be delivered to him. So di- 
rected. 



In re NEW YORK CAE WHEBL WORKS. 

(District Court, W. D. New York. August 2, 1904.) 

No. 1,570. 

1. BaNKETTPTCT— JUBISDICTION OF COUET— ADVEBSE Ct^AIMS. 

A référée Is without jurisdiction in a summary proceeding to require a 
third person to turn over to a trustée in bankruptcy money or property to 
which he asserts an adverse claim, where such clalm is made with the 
apparent intention to défend the same in pood falth, and is not merely 
colorable. 

In Bankruptcy. On question certified from réfère 

Fred D. Corey, for trustée. 

Adelbert Moot and Samuel F. Moran, for respondent. 

HAZEL, District Judge. The trustée in bankruptcy claîms to be 
entitled to receive from Patrick H. Griffin, président of the New York 
Car Wheel Works, the sum of $10,000, the proceeds of the sale of cer- 
tain bonds of the Peckham Manufacturing Company, and the further 
sum of $588.63, proceeds of a certain check given in settlement of an 
indebtedness of the Midvale Steel Company to the bankrupt. On the 
application of the trustée the référée issued an order requiring Mr. 
Griffin to show cause why the proceeds of the sale of such bonds and of 
said Midvale Steel Company check should not be paid over to the 
trustée. On the return day of the ruie to show cause respondent ap- 
peared specially, and denied the jurisdiction of the court. The spécifie 
objection was that the référée was without power or authority to re- 
quire by summary process the payment of the amounts above men- 
tioned, on the ground that the respondent was shown to be an adverse 
claimant. The référée overruled the objection, and decided upon the 
évidence before him that the asserted claim of the respondent was not 
adverse to the bankrupt within the décisions construing section 33 of 
the bankrupt act of July 1, 1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 
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1901, p. 3431]. The controlling question submitted for review îs as 
follows : 

"Whettier, on the record of the case (wlth the exception of the testimony of 
one Peckham before Mr. Référée Wise in New York), Patrick H. Griffln, the 
respondent to a pétition flied berein by tbe trustée on the 4th day of April, 
1004, and who lias appeared specially to interpose a preliminary objection to 
the jurisdictlon of this court, is an adverse claimant to the funds resulting 
f rom a certain check made by the Midvale Steel Co. to the New York Car AVbeel 
Works and ten certain bonds of the Peckham Mfg. Co., made payable to the 
New York Car Wheel Works?" 

I hâve carefully read the record, and am of opinion that respondent 
is an adverse claimant. Therefore the remedy of the trustée must be 
sought in a plenary action. Bankruptcy courts undoubtedly hâve pow- 
er and jurisdiction to détermine whether an asserted adverse claim to 
property withheld from the possession of a trustée is merely colorable 
or founded in good faith. If asserted in fraud of creditors, or to se- 
cure an advantage over them, die court then bas the power by summary 
process to require that the property withheld by the bankrupt or third 
party from the trustée be surrendered to its jurisdiction. Mueller v. 
Nugent, 184 U. S. 1, 23 Sup. Ct. 369, 46 L. Ed. 405 ; Louisville Trust 
Co. v. Cominger, 184 U. S. 26, 33 Sup. Ct. 293, 46 L. Ed. 413 ; Jaquith 
v. Rowley, 188 U. S. 620;. 33 Sup. Ct. 369, 47 L. Ed. 630; In Re 
Knickerbocker (D. C.) 131 Fed. 1004. When it is shown that a claim 
is adversely asserted with an apparent intention to protect the same 
by the usual process of the law, the bankruptcy court is bound to exer- 
cise its power with cautions discrétion. See In re Kane, 131 Fed. 386. 
Despite certain contradictory and indefinite replies and déniais by Mr. 
Griffin, under oath, to questions asked him at the hearing before the 
référée, sufficient is shown to justify a dismissal of the pétition. The 
respondent not only claims the right of possession and ownership in the 
funds alleged to be unlawfully withheld by him, but the évidence does 
not indisputably show that such déniai or claim is false or fraudulent. 
Moreover, he dénies his alleged indebtedness of $600,000 to the bank- 
rupt. Under oath he explained that many items were charged to him 
by expert accountants on account of the failure of the City National 
Bank, where the bankrupt carried on its banking business. The évi- 
dence of Mr. Griffin, though susceptible of différent inferences, as bas 
been intimated, is, nevertheless, sufficient to justify holding'that appar- 
ently his asserted adverse claim is not fictitious. The effect, weight, and 
plausibility of his testimony as to the manner in which the bankrupt 
and the P. H. Griffin Machine Works conducted their various financial 
affairs ought to be considered in the ordinary way of procédure to re- 
cover upon an asserted liability. In American Trust Co. of Pittsburgh 
v, Wallis, 136 Fed. 464, 61 C. C. A. 343, Judge Gray, in considering a 
similar question, says: 

"If the bankrupt dénies that he bas possession or control of the property, 
or if a third person in possession thereof claims to hold it, not as the agent 
or représentative of the bankrupt, but by title adverse to him, and there is do 
évidence to Indisputably show that such déniai or claim is false or fraudulent, 
or that the case is one of simple concealment or refusai on the part of the 
bankrupt or the one in possession to deliver up the property so ordered, it 
would be an unwarranted stretch of power on the part of the court to resort 
to a summary proceeding for contempt for the enforcement of its order. In 
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the absence of fraud or concealment, the bankrupt court can only order the 
delivery of property to the trustée which the bankrupt Is physically able ta 
dellver up, having the same in his possession or control." 

This rule governs the application hère. The question submitted 
by the référée is therefore answered in the affirmative. So ordered. 



BORDEN V. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1904.) 

No. 3,051. 

L CusTOMS Dtjties— Classification— ANIMAI* foe Beeeding Pueposes— Ati- 

THOEITT OF SKCEETAET OF THE TBEASOEY— CUSTOMS REGULATIONS. 

Paragraph 473, Tarlff Act July 24, 1897, c. 11, § 2. Free List, 30 Stat 
194 [U. S. Comp. St. 1901, p. 1679], permlts the Importation free of duty of 
pure-bred animais imported specially for breeding purposes, with a T)ro- 
vision that "the Secretary of the Treasury may prescribe such additlonal 
régulations as may be requlred for the strict enforcement of this pro- 
vision." Held, that the requirement in the régulations of the Secretary of 
the Treasury that proof should be produced of the reglstry of the grand- 
sires and granddams of animais Imported for breeding purposes Is not in 
contravention of the statute. 

On Application for Review of a Décision of the Board of General 
Appraisers. 

The décision under review (G. A. 4,615, T. D. 21,859) overruled 
the protest of Spencer Borden against the assessment of duty by 
the coUector of customs at the port of New York. The facts of the 
case and the nature of the question at issue appear from the décision 
of the Board of General Appraisers (by Fischer, General Appraiser), 
which reads as follows : 

The protestant imported three horses, named "Helress," "Rakah," and "Sha- 
baka," which were assessed for duty under the provisions of paragraph 220, 
Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 169 (U. S. Comp. St. 1901, p. 
1648), at the rate of $30 for Heiress and 25 per cent, ad valorem for each of the 
other animais. The importers claim that the animais are entitled to free entry 
under the provisions of paragraph 473 of sald act, § 2, Free List, 30 Stat 194 
(U. S. Comp. St. 1901, p. 1679). Upon the hearing the Importer withdrew the 
protest so far as it covered the mare Heiress. It appears from the papers here- 
In that thèse horses were imported on the steamship Géorgie, November 23, 
1898, and that the entry was llquidated June 8, 1899, and reliquldated June 
19, 1899. No proof of record, pedigree, and Identification was flled with the 
customs officér, either on entry or within the time flxed by the treasury régula- 
tion. The failure to comply with this régulation Is met by the Importer with 
the claim that it is without authorlty of law, and is not legally enforceable. 
The importer contends that the Secretary of the Treasury, although authorized 
and directed by paragraph 473 to make "such additlonal régulations as may 
be requlred for the strict enforcement" of the provision, was not authorized 
thereby to Issue the régulation in question (T. D. 21,298), requiring an Importer 
to produce proof showing the grandsire and granddam of the imported animal 
as a condition for its free entry. The pertinent portion of paragraph 473 Is 
as follows : "Any animal imported specially for breeding purposes shall be 
admitted free: provlded, that no such animal shall be admitted free Unless 
pure bred of a recognlzed breed, and duly registered In the book Of record es- 
tablished for that breed: and provided fnrther, that certlflcate of such rec- 
ord and of the pedigree of such animal shall be produced and submitted to 
the customs offlcer, duly authenticated. • • • The Secretary of the Treas- 
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ury may prescrlbe such addltlonal régulations as may be requlred for the strict 
enforcement of thls provision." The régulation In question is in part as fol- 
lows : "It is hereby dlrected that no animal imported for breedlng purposes 
shall be admltted free of duty unless the Importer furnlshes a certifleate of the 
record and pedigree In the form hereafter given in the appended llst of regis- 
ters, showing that the animal is pure bred, and has been admltted to full 
registry in a book of record establlshed on that breed and that its sire and dam 
and grandsires and granddams were ail recorded In a book of record estab- 
llshed for the same breed." We are unable to see how thls régulation of the 
Secretary of the Treasury can be considered as an altération or amendment of 
the statute. Its effect is to provide the safeguards and means of enforcing the 
statute contemplated and dlrected by the statute Itself. The provision of the 
statute requlred that ail animais sought to be entered free must be pure bred 
of a recognized breed, and that the record of Its pedigree should be produced. 
together with proof of Its identlty. If an animal eannot hâve its blrth traced 
beyond its sire and dam, It is wlthout pedigree. In fact, the very meaning of 
the Word "pedigree" Is "a Une of ancestors," and a requlrement to prove line- 
age back of the Immédiate progenitors only to the grandparents was a limit of 
proof, rather than an extension ; for otherwlse, in order to prove pedigree, one 
would be compelled to go back farther than thls, as the statute does not llmit 
the line of the genealoglcal tree. If the contention of the importer be correct, 
then there Is no animal coming from certain breeds whlch is not entitled to free 
entry, for proof of sire and dam may be easlly furnlshed, and pedigree would 
aot be essentlal. Thls case dlffers materially from the case of Morrill v. Jones, 
106 U. S. 466, 1 Sup. et. 423, 27 L. Ed. 267, clted by Importer's counsel In 
bis brief . In that case the court held that, as the statute then under considéra- 
tion provided for the free entry of ail animais for breedlng purposes, the Secre- 
tary of the Treasury had no authority to require that such animal should be 
of superlor stock. Thls was In the nature of adding something to the statute, 
to wit, a condition limitlng the provision to such animais as the secretary 
would allow free entry, whereas Oongress did not so prescrlbe. In the case be- 
fore us, however, the statute seems to bave been drawn to meet this adjudica- 
tion, and the secretary's régulation, made In conformity wlth its direction, 
simply calls for certain deflnlte proof showing compllance with Its provisions. 
The effect of the régulation under the présent statute Is to facilltate the entry 
of such animais, as It llmlts the proof of pedigree to the grandparents, and 
does not require what, under natural conditions, should be more complète and 
satlsfactory évidence of descent In the case of Merritt v. Welsh, 104 U. S. 
694, 26 L. Ed. 896, also clted by the importer's counsel, the statute ealled for 
a rating of sugar according to the Dutch standard, and the treasury régula- 
tion complained of attempted to flx a standard in opposition to that named in 
the statute ; and the court held such régulation Invalid, because in contraven- 
tion of the statute. In the case before us the régulation does not contravene the 
statute, but, on the contrary, Is a régulation Issued In accordance with the di- 
rection contained in the statute Itself ; that Is, the statute requlred proof of 
pedigree. The régulation spécifies how far the proof need go. "When a mode 
of proof Is prescribed by the terms of the law or by its fair Interprétation, no 
other than the statutory évidence can be admltted." U. S. v. Dominlci, 78 
Fed. 334, 24 0. C. A. 116. The importer In this case not having complied wlth 
the régulation — which we hold is not contrary to the statute — he is not entitled 
to the free entry of bis merchandlse, The protests are overruled, and the dé- 
cision of the collector afflrmed. See Beck v. U. S. (C. C.) 84 Fed. 150 ; also, In 
re Railroad Company, G. A. 4,403. 

Benjamin Barker, Jr., for importer. 
Henry A. Wise, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The décision of the Board of Gên- 
era! Appraisers is affirmed. The statute has intrusted to the Secre- 
tary of the Treasury the power to make régulations, and there is 
nothing to show that this power has been arbitrarily or unreasonably 
exercised. 
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ÎRVINQ T. SMITH et aL 

(Circuit Court, D. Oregon. August 4, 1904.) 

No. 2,848. 

L Eemovai. oï Causes— Noneesidknce of Défendant— Sufficienct oi Ai- 

IJEGATION. 

An allégation In a pétition for removal that défendant is a citizen of a 
State other than that in which the suit Is pendlng Is not équivalent to an 
allégation tbat he is a "nonresident of that state" and does not aliow bis 
rlgbt to a removal. 

On Motion to Remand to State Court. 

U. S. G. Marquam, for plaintifï. 

J. H. Middleton, for défendant I. H. Imus. 

BELLINGER, District Judge. This is a suit begun în the state 
court against the défendant O. M. Smith and P. H. Marlay. After 
the suit was commenced the défendant I. H. Imus succeeded to 
the rights and interest of Marlay in the subject of the controversy. 
The cause was removed to this court upon the pétition of Imus, 
from which it appeared that Marlay was at the time the suit was 
begun, and still is, a citizen of Nebraska ; that the petitioner, Imus, 
is a citizen of the state of Washington, and a nonresident of Ore- 
gon, and that the controversy is a separable one as to the peti- 
tioner. The plaintiff, who is a citizen of Oregon, now moves to 
remand the cause upon the ground that, notwithstanding the aver- 
ment in the pétition for removal of Marlay's citizenship, it does 
not appear that he was and is a nonresident of Oregon. Section 
2 of the act of 1887 (Act March 3, 1887, c. 373, 24 Stat. 552 [U. S. 
Comp, St. 1901, p. 509]), as amended by the act of 1888 (Act Aug. 13, 
1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 509]), after 
providing for the removal of any suits arising under the Constitu- 
tion or laws of the United States or treaties made under their au- 
thority, etc., provides that "any other suit of a civil nature at law or in 
equity, of which the Circuit Courts of the United States are given 
jurisdiction by the preceding section, * * * may be removed 
into the Circuit Court of the United States for the proper district 
by the défendant or défendants therein being nonresidents of that 
state." The allégation that the défendant is a citizen of another 
state is not the équivalent of an allégation of nonresidence hère. 
"Citizenship" apd "résidence" are not synonymous terms. Parker 
V. Overman, 18 How. 141, 15 h. Ed. 318. A person may réside 
in one state and be a citizen in another. Evans v. Davenport, 4 
McLean, 574, Fed. Cas. No. 4,558. In Brown v. Keene, 8 Pet. 112, 
8 L. Ed. 885, a case frequently cited and followed, it is held, Chief 
Justice Marshall delivering the opinion, that an averment that the de- 
fendant is a citizen or "résident of the state of Louisiana, holding his 

1 1. Averments of citizenship to show Jurisdiction of fédéral courts, Bee notes 
to Shlpp V. Williams, 10 C. C. A. 261. 

See Removal of Causes, vol. 42, Cent Dig. { 170. 
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fixed and permanent domicile in the parish of St. Charles," does 
not show that the défendant is a citizen of the state of Louisiana. 
Citizenship is not conclusive of résidence. Black's Dillon on Re- 
moval of Causes, § 79. 

The motion to remand is allowed. 



IRON DYKB COPPER MIN. CO. v. IRON DTKE R. CO. et aL 

(Circuit Court, D. Oregon. August 4, 1904.) 

No. 2,841. 

1. Peocess— Privilège fbom Service— Attending Court as Wixness. 

A défendant cannot claim exemption from the service of process on the 
ground that he was vcithln the jurlsdlction as a wltness in a suit in a 
State court in which he was a plaintiiï, where such suit was in furtherance 
of the alleged actionable wrong for which the plaintiffi sues. 

On Motion by Défendants to Quash Service. 

Williams, Wood & Linthicum, for plaintiiï. 

Zera Snow and Wallace McCamant, for défendants Conrad and 
Curtze. 

BELLINGER, District Judge. In this case the défendants Conrad 
and Curtze enter a plea of spécial privilège, and move to quash the 
service of subpœna upon them upon the ground that their présence 
vi^ithin the jurisdiction at the time of service was to attend the fore- 
closure of a mortgage in the state court; the contention being that 
their présence was necessary as plaintififs and witnesses in such case, 
and that, while so hère, they are exempt from the service made upon 
them in this suit. It is contended against the motion that this exemp- 
tion only exists in favor of witnesses for the défendant, and that it 
does not exist in any case in favor of a plaintiff. The conclusion which 
I hâve reached makes it unnecessary to décide this question. It ap- 
pears that thèse défendants had organized a corporation and made sur- 
veys for the purpose of acquiring valuable franchises, in violation, as 
is alleged, of the rights of the Iron Dyke Copper Mining Company, and 
that they were so engaged at the time of the service upon them. In 
such a case the défendants are not entitled to plead the exemption 
claimed for them. It is urged in their behalf, it is true, that their ob- 
ject in forming the corporation and in taking steps to secure the 
franchises in question is for the purpose of subserving their rights in- 
volved in the suit on account of which the exemption is claimed ; but 
it is in respect of thèse very matters that this suit is brought. If the 
plaintiff bas a cause of action against thèse défendants growing out of 
acts committed to its in jury in this state, it necessarily folio ws that 
they are not exempt from service while engaged in the commission of 
such acts. It is self-evident that an actionable wrong cannot exempt 
a party from service in an action in respect to it. 

The motion to quash the service is denied. 
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ALLEN et al. v. CITY OF DAVBNPORT. 

CITY OF DAVENPORT v. ALLEN et al. 

(Circuit Court o£ Appeals, Eighth Circuit. July 23, 1904.) 

Nos. 1,974, 1,990. 

1. Municipal Coepokations— Spécial Assessmbnt fob Stbeet Impeovement 

JUEISDICTION TO MAKE UNDEE lOWA StATUTE. 

Under Acts 25tli Gen. Assem. lowa, c. 7, p. 18, wMcli applles to citles 
under spécial charter, and provides that ail street improvements shall be 
made by contract, let to the lowest bidder, after advertising and secured 
by a bond from the contracter, a valid contract is a jurlsdictional pre- 
requlsite to the exercise by the city of the povver conferred to make a 
spécial assessment on abutting property o£ the cost of paving a street. 

2. SAME— CUEATIVE StATDTE. 

Code lowa 1873, §§ 478, 479, provide for suits by municipal corporations 
to enforce a lien upon abutting property for the cost of street improve- 
ments, and that "in any such proceediug, where the court trying the same 
shall be satlsfied that the work bas been done or materials furnlshed, 
which, according to the true intent of the act, would be properly charge- 
able upon the lot or land through or by whlch the street * * * may 
pass, a recovery shall be permitted, or a charge enforced, to the extent of 
the proper proportion of the value of the work or materials whlch would 
be chargeable on such lot or land, notwlthstanding any informallty, ir- 
regularity, or defect in any such municipal corporation or its officers." 
Heia, that the purpose of such provision was to prevent property owners 
from taking advantage of technical défenses, when the évidence shows 
that the municipality has exercised its power in substantial conformity 
wlth law, but that it did not authorize recovery by a city for the cost of 
paving done under a contract which was wholly void, as beyond its con- 
stitutional power, and which, as had been adjudged by the Suprême Court 
of the State, created no obligation on its part, and conferred no authority 
upon it to make a spécial assessment against abutting property for the 
cost of the work done thereunder. 
8. Res Judicata — Mattehs Concluded by Judgment — Défense not Pleaded. 

After a city had let a contract for the paving of a street, owners of 
property abutting thereon commeneed a suit to enjoin the work and the 
levying of any spécial assessment on their property therefor, alleging the 
Invalidity of the contract. No prellminary injunction was issued, and the 
contractor proceeded to do the work, and the city paid for it, and made 
an assessment therefor against the plaintiff's property. It was flnally 
determined in the suit by the Suprême Court of the state that the con- 
tract was wholly void, as beyond the constitutional powers of the city, and 
conferred no authority upon it to make the assessment, and in accordance 
with its mandate the enforcement of such assessment was enjoined by a 
final decree. Eeld, that the suit was, in effect, one to prevent a cloud 
being cast upon the title to plaintifCs' property by the anticipated assess- 
ment, and that the decree therein was a bar to a subséquent suit by the 
city to enforce a lien thereon against the property on a quantum meruit 
under a eurative statute giving it such right, where an assessment was 
invalid because of defects or irregularities in the proceedings, since such 
right, if it existed, was a complète défense to the prior suit, and should 
hâve been pleaded therein. 

Hook, Circuit Judge, dissenting. 



If 2. Power of the Législature to pass eurative. statutes, see note to Steele 
Couuty V. Erskine, 39 0. C. A. 180. 

132 F.— 14 
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Appeal from the Circuit Court of the United States for the Southern 
District of lowa. 

On December 9, 1901, tUe city of Davenport exhlblted Its bill of complaint 
against William Russell Allen, Ellzabeth L. Donaldson, Thomas Allen, George 
W. Allen, Annie L. A. Ghauvenet, Alice N. A. Atwater, and Annie Russell Allen, 
who are the appellants in case No. 1,974, in the district court of Scott county, 
state of lowa. For convenience the city of Davenport will hereaf ter be termed 
the "plaintiff" and the appellants In case No. 1,974 will be termed the "défend- 
ants." The case was subsequently removed to the Circuit Court of the United 
States for the Southern District of lowa. The bill of complaint which was 
so filed by the city contained two counts. That count on which a recovery 
appears to hâve been allowed, charged, In substance, that on or about Decem- 
ber 1, 1896, the city of Davenport graded, curbed, and paved a part of Eddy 
Street and the Davenport and Le Claire Road, through lands belonging to the 
défendants; and furnlshed the labor and materlal for such Improvement, and 
that the reasonable value of such labor and material and such improvement 
was the sum of $14,675.26, no part of which had been paid, although said sum 
was long past due ; that the land so owned by the défendants through which 
a road had been graded, curbed, and paved was the northeast quarter and the 
southeast fractional quarter of section 30 in township 78 north, of range 4 
east of the flfth principal merldian ; that said improvement was authorized by 
law, and was such an improvement as was contemplated by the law under 
which the cîty acted, and that under said law the cost of said improvement 
became a lien on the lands abutting on said improvement to the estent of 150 
feet on each side thereof from the time of the commencement of said Im- 
provement, and continued to be a lien untll the same was paid ; and that by 
said law the plaintiff was entltled to 10 per cent. Interest on the cost of said 
improvement and collection fées for collecting the same. The city accordingly 
prayed judgment against the défendants, and each of them, for the sum of 
$21,890.61, wlth interest at the rate of 10 per cent, from January 2, 1902, and 
for costs, including 5 per cent, of the amount of said .iudgment, to defray the 
expense of collection ; and that the amount of said judgment might be decreed 
to be a lien upon the property of the défendants above described abutting on 
Eddy Street and the Davenport and Le Claire Road from the date of the com- 
pletion of the work on December 2, 1896, until paid ; also that a spécial exé- 
cution might be Issued for the sale of said premises, or so much thereof as 
was deemed necessary to satisfy said judgment, interest and costs. 

The lawS of the state of lowa, which, as the city contends, authorized ît to 
do the work in controversy, and on which it predicates Its right to recover the 
cost of the work in this proceeding, are section 19 of article 7 of the charter 
of the city of Davenport, chapter 7, p. 18, of the Acts of the Twenty-Fiftli 
General Assembly of the state of lowa, which appears to hâve been approved 
on April 28, 1894, and sections 478 and 479 of the Code of lowa for 1873, which 
latter sections are now found in McClain's Revised Code of lowa of 1888, in 
volume 1, at pages 164, 165, §§ 649, 650. 

Section 19 of the city charter confers authority to improve streets in the 
following language : 

"The city couhcil shall hâve power by ordlnance to levy and collect a spécial 
tax on the owners of lots on any street, lane, avenue, alley or block or the 
side of a block fronting or lying on any alley or part of any street, lane, 
avenue or alley according to their respective fronts owned by them, for the 
purpose of paving or grading the sidewalks ; grading, paving or macadamlzing 
such streets, lanes, avenues and alleys or parts thereof and for lighting the 
same, on belng petitloned so to do by the owners of more than one half the 
property so to be taxed." 

Chapter 7, p. 18, of the Acts of the Twenty-FIfth General Assembly of the 
state of lowa, so far as it is deemed essential to quote the provisions of that 
act, are as follows : 

"Section 1. That ail cities in this state organized and existing under spécial 
charter, and ail cities having a population of 5,000 or over, shall hâve ail the 
powers and be subject to the provisions of this act. 

"Sec. 2. When the couneil of any such city shall direct the paving and curb- 
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ing ot any street, or streets, or the construction of any sewers, such councll, 
or the board of public works, In case such board shall exist, shall make and 
enter into contracts for furnishing labor and materlals, and for the curbing, 
and pavlng the surface with any material, composition, patented or otherwlse, 
or sewering, as the case may be, either for the entire work In one contract, or 
for parts thereof in separate and specifled sections, as to them may seem best. 

"Sec. 3. AH such contracts shall be made by the council or the board of 
publie Works, when such board shall exist, and shall be made with the lowest 
bidder, or bldders, upon sealed proposais, after giving public notice thereof for 
not less than ten days In at least two newspapers of sald clty, which notice 
shall State as nearly as practicable the extent of the work, the kind of ma- 
terlals to be furnished, when the work shall be done, and at what time the 
proposais shall be acted upon. 

"Sec. 4. Each contracter shall be required to give bond to the clty, with 
sureties to be approved by the council, or by the board of public works, where 
such board shall exist, for the faithful performance of the contract, and the 
councll or such board, shall hâve power to institute suit in the name of the 
City to enforce ail such contracts." 

Sections 478, 479, of the Code of lowa of 1873, are as follows : 

"478. Each municipal corporation may, by a gênerai ordinance, prescribe the 
mode In which the charge on the respective owners of lots or lands, and on 
the lots or lands, shall be assessed and determlned for the purposes authorized 
by this chapter ; such charge, when assessed, shall be payable by the owner 
or owners at the time of the assessment personally, and shall also be a lien 
upon the respective lots or parcels of land from the time of the assessment. 
Such charge may be collected and such lien enforced by a proceeding In law 
or In equity, either in the name of such corporation, or of any person to whom 
It shall hâve directed payment to be made. In any such proceedings, where 
pleadlngs are required, It shall be sufHcient to déclare generally for work and 
labor done, and materials furnished on the particular street, alley or highway. 
Proceedings may be Instituted agalnst ail the owners or any of them, to en- 
force the lien against ail the lots or land, or each lot or parcel, or any number 
of them embraced in any one assessment, but the judgment or decree shall 
be rendered separately for the amount properly chargeable to each. Any pro- 
ceedings may be severed. In the discrétion of the court, for the purpose of 
trial, review or appeal. 

"479. In any such proceeding, where the court trylng the same shall be sat- 
isfled that the work bas been done, or materlals furnished, which, according to 
the true intent of the act, would be properly chargeable upon the lot or land 
through or by which the street, alley or highway improved, repaired or lighted, 
may pass, a recovery shall be permitted, or a charge enforced, to the extent 
of the proper proportion of the value of the work or materials which would be 
chargeable on such lot or land, notwithstanding any informality, Irregularlty, 
or defect in any such municipal corporation or any of its officers. But in such 
case the court naay adjudge as to eosts as may be deemed proper, and In 
cases where an assessment shall bave been regularly made, and payment shall 
hâve been neglected or refused at the time when the same was required, any 
municipal corporation may be entltled to demand and recover, In addition to 
the amount assessed and interest thereon at ten per cent, from the time of the 
assessment, five per cent, to defray the expense of collection, which shall be 
included In any judgment or decree which may be rendered. The provisions 
and powers conferred In this chapter from section four hundred and sixty-five 
to section four hundred and seventy-nlne, inclusive, shall apply to eitles actiug 
under spécial charters." 

The record in the case discloses the following facts, which are not denied : 
On June 5, 1896, a resolution -was adopted by the clty council of the city of 
Davenport dlrecting that Eddy street and the Davenport and Le Claire Road 
in sald city, for a distance of 6,680 feet to the city limits, be curbed with a 
eurb of cément ; that the road be excavated and paved with a paving brick 
of the best quality ; that the work be done according to plans and spécifica- 
tions for such improvement to be prepared by the board of public works ; that 
the work be completed on or before November 1, 1896 ; that the board of public 
Works publish a notice invlting sealed proposais for doing the work ; that such 
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proposais be recelved up to June 30, 1896, and that the boarfl of public works 
cause them to be opened at that tlme, and make such a report to the counell 
in relation to the improvement as it deemed proper. Acting under this resolu- 
tion, the City subsequently, on September 4, 1896, entered into a contract with 
the Fllck & Johnson Construction Company for the improvement of the street 
as provided in the resolution. By the terms of this contract the city obligated 
itself to pay for the work in money, 75 per cent, of which was to be paid on 
monthly estimâtes as the work progressed and the remalnlng 25 per cent, of 
the cost within 30 days after the street was completed and accepted. 

On September 12, 1896, the défendants in this action filed a blll of complaint 
in the district court of Scott county, lowa, again'st the city of Davenport and 
the Fllck & Johnson Construction Company, alleglng, among other things, 
that the contract in question was vold, for the reason that by Its terms the 
city had assumed a liability In excess of the liability which it was authorized 
to incur under the Constitution of the state of lowa, and praying that the 
construction company be enjoined from doing the work, and that the city be 
enjoined from attempting to assess against the défendants, or to collect from 
them, any part of the cost of the work. No injunction appears to hâve been 
awarded by the court to which this blll was addressed, and the work was pro- 
ceeded with by the construction company, and completed on December 2, 1896. 
On February 3, 1897, before there had been a final hearing or decree on the 
aforesaid blll, the cost of the work that had been donc was levied and assessed 
as a spécial tax against the property of the défendants, the assessment being 
at the rate of $2.35 per front foot, or in the aggregate the sum of $14,675.26. 
When this assessment was made, the défendants to this action flled a supple- 
inental blll in the case which was then pending against the city, and, in addi- 
tion to the relief prayed for in their original blll, asked that the city be en- 
joined from attempting to enforce the assessment that had then been made 
against their property, on the ground that the assessment was void. The 
case which was thus brought by the défendants in this action against the 
city and the Fllck & Johnson Construction Company came on for trial before 
the district court of Scott county, lowa, and a decree was entered by that 
court dismissing their complaint on March 1, 1897. From this decree the de- 
fendants appealed to the Suprême Court of the state of lowa. On Decem- 
ber 17, 1898, the Suprême Court handed dov^n a décision on the appeal, by 
which it reversed the decree of the lower court, holding that the contract 
which was entered into between the city of Davenport and the Fllck & John- 
son Construction Company was vold for the reason that by entering into that 
contract the City Incurred an Indebtedness in excess of what it could lawfully 
incur under the Constitution of the state of lowa. It also held that the assess- 
ment levied by the city on February 3, 1897, to procure funds with which to 
relmburse itself for the cost of the work which it had at that tlme paid was 
also invalid, and that the lower conrt should hâve so adjudged. Àllen v. 
City of Davenport, 107 lowa, 90, 111, 77 N. W. 532. On the return of the case 
to the lower court the city obtalned leave to file an amendment to its answer. 
By the amendment the city set up, by way of counterclaim, practically the 
same cause of action which is stated in the case at bar ; that is to say, it as- 
serted a rîght to recover from the défendants the reasonable cost of the con- 
struction cf the road through their property in virtue of the provisions of 
law hereinbefore quoted, notwithstanding the fact that the contract under 
which the work was done as well as the assessment that had been made had 
been adjudged to be invalid and void by the Suprême Court of the state. 
The défendants thereupon flled a motion to expunge the counterclaim, and 
hâve a decree entered in conformity with the mandate of the Suprême Court. 
The lower court overruled this motion, declinlng to strike out the counter- 
claim. A second appeal was thereupon taken tô the Suprême Court of lowa, 
which court again reversed the décision of the lower court, holding that the 
lower court had erred in permitting the amendment. Vide Allen v. City of 
Davenport (lowa), 87 N. W. 743. After the announcement of the décision 
on the second appeal, and on January 14, 1902, the lower court entered a final 
decree in favor of thèse défendants, wherein it was adjudged, among other 
things, that the contract which was entered into between the city of Da'en- 
port and the Flick & Johnson Construction Company in June, 1806, for the 
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construction of the road In question, was null and vold; that the assess- 
ment subsequently made against the défendants on February 3, 1897, In the 
sum of $14,675.26, as their proportion of the cost of constructing the road. 
was likewise null and void, and that the city be perpetually enjoined and 
restrained from proceeding to collect the assassinent levied against the de- 
fendants for the doing of the work, and that it be enjoined from selling 
the défendants' land, or any part of it, under or by virtue of said assessment. 
to pay the cost of the improvement ; also that the city be enjoined from pay- 
ing the principal of any bonds that had been theretofore issued by the city 
to obtain the means wherewith to pay the cost of the improvement. 

The présent action appears to hâve been brought about a month previous 
to the rendition of the final decree last mentioned, but subséquent to the an- 
nouncement of the décision of the Suprême Court of lowa on the second ap- 
peal. 

On the trial of the case at bar in the Circuit Court of the United States 
for the Southern District of lowa that court granted the relief prayed for 
by the city ; that is to say, it adjudged that the city hâve and recover from 
the défendants the sum of $14,675.26, with 6 per cent, interest thereon from 
February 3, 1897, when the city made its assessment, and that the sum afore- 
said, together with the accrued interest, constituted a lien on the défendants' 
property, whicli lien should relate back to September 1, 1896, and that the 
défendants' property, or a certain part of it, be sold to satisfy the amount 
of the debt and accrued interest if it was not paid wlthin 30 days. Both par 
ties hâve appealed from this decree, the défendants below on grounds whlch 
will suiHciently appear in the opinion. The city prosecutes an appeal because 
it was denied interest at the rate of 10 per cent., which it claims should hâve 
been allowed In place of 6 per cent., and because the lower court refused to 
allovv the city the sum of 5 per cent, on the amount of the judgment to de- 
fray the expense of collection. 

F. N. Judson, Albert Arnstein, and Hamilton Grover (W. M. Cham- 
berlain, on the brief), for Allen et al. 

C. M. Waterman, E. M. Sharon, and Henry Thuenen, Jr., for city 
of Davenport. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellants — that is to say, William Russell Allen and others 
— who will be hereafter termed the "défendants," contend that the 
city of Davenport was not entitled to a decree charging their prop- 
erty, as it was charged, with a lien for the cost of paving and curb- 
ing the street in controversy, because it was adjudged by the Suprême 
Court of lowa in the suit brought by them against the city to enjoin 
the prosecution of the work that it was donc under color of a contract 
which the city had no power to make; also because it was adjudged 
in the same case that the contract under which the street was im- 
proved would not support an assessment against the défendants' prop- 
erty for the cost of the work, and that the assessment which was in 
fact made on February 3, 1897, was utterly void, and of no eflfect. 
It is a fact which cannot be gainsaid that the Suprême Court of lowa 
did hold that the contract between the city and the Flick & Johnson 
Construction Company was so utterly void that it did not impose a 
liability upon the city to pay the cost of the improvement which it had 
attempted to authorize, and that, in view of the invalidity of the con- 
tract, the city was powerless to levy an assessment against abutting 
property owners to reimburse itself for the cost of the work. In the 
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présent proceeding, therefore, the city is in the attitude of seeking to 
compel the défendants to refttnd a sum of money which it has expend- 
ed, but was under no légal obligation to expend. The theory of the city 
seems to be that, although the work was done under a void contract, 
which did not impose a liability on the city to pay for it, yet, as the 
doing of the work was probably bénéficiai to the défendants, and may 
hâve enhanced the value of their property to some extent, they may 
be compelled, in what is practically an action of assumpsit, to pay its 
reasonable value. This is tantamount to saying that a property owner 
in a city may be compelled to pay the cost of any street improvement 
which the city sees fit to make, to the extent that he is benefited there- 
by, irrespective of the question whether the municipality has pursued 
the forms of law and exercised its power to make the improvement in 
the prescribed way. Indeed, as we understand counsel for the city, 
it is broadly claimed that by virtue of sections 478 and 479 of the lowa 
Code of 1873 (quoted above in the statement) a recovery may be had 
or a charge enforced against a property owner for a street improve- 
ment notwithstanding any failure on the part of the municipality to 
observe the forms of law in the exercise of its charter powers, and that 
to warrant a recovery in such cases the court need only be satisfied that 
the work has been done or materials furnished for a street improve- 
ment which would hâve been chargeable against the property owner 
if the municipality had exercised its powers in the right way. We 
hâve not been able to conclude that this is a reasonable construction of 
the two sections of the lowa Code, or a construction which has been 
definitely approved by the courts of that state. It is obvions that, if it 
be the true construction of the two sections of the Code in question, 
then municipaUties in the state of lowa, in the matter of making street 
improvements, hâve been freed from ail restraints that are imposed 
by their charters for the protection of property owners. According 
to the view contended for, if a municipality has a gênerai power to 
grade and pave streets it may ignore any provision regulating the exer- 
cise of the power which it sees fit to ignore, since its failure to act in 
the prescribed way will be deemed merely an informality, or an irreg- 
ularity, or a defect in procédure, which in no wise relieves property 
owners of their liability to pay the cost of the improvement. We 
naturally shrink from a construction of the statute which entails such 
conséquences ; nor do we think that there is anything in the language 
of the statute which requires Such a construction. Section 478 deals 
in part with matters of practice. It aims to simplify proceedings in 
suits to enforce assessments for street improvements by providing that 
it "shall be sufficient to déclare generally for work and labor done" 
without pleading in détail ail the antécédent action that has been taken 
by the municipality to create the charge. This provision, however, 
that it shall be sufficient to déclare for work and labor done cannot be 
understood as absolving the pleader from the obligation to prove on 
the trial that the municipality has in fact taken substantially ail the 
steps which the law requires it to take to create a valid charge against 
the owners of abutting property. The statute deals with the subject 
of pleading, and, while it abbreviates the complaint in this class of 
cases, it does not lessen the measure of proof that is necessary to estab- 
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lish a lîability. Section 479 appears to hâve been enacted to prevent 
property owners from taking advantage of défenses that are purely 
technical in suits brought against them to enforce assessments for 
Street improvements, when the évidence shows that the power to make 
such improvements has been exercised by the municipaUty in substan- 
tial conformity with law. The Législature foresaw that, when a 
municipality undertook to exercise its power to improve streets at the 
expense of abutting property owners, it might happen that the munici- 
pality, through ove.sight, would neglect to do every act in the précise 
form prescribed by its charter and ordinances, or to do it in the regular 
way, or at the right moment, and that there might be some defect of 
this nature in the course of procédure which would be in no wise 
prejudicial to the property owner. It accordingly declared that mère 
informalities or defects in the course of procédure where the mu- 
nicipality had exercised its powers in substantial conformity with law 
shotild not serve to prevent the enforcement of a charge against abut- 
ting property for its proportion of the cost of the improvement. Remé- 
diai législation of this character, which is intended to deprive a tax- 
payer of technical défenses grounded on the fact that everything has 
not been' done in the right form or in the prescribed order, although 
there has been a substantial compliance with the law, is quite common, 
and also very wholesome. But laws of this character should not be 
so interpreted as to deprive the property owner of bis right to insist 
that his property shall not be charged with the cost of improving streets 
and making other improvements, unless there has been a substantial 
compliance with those provisions of the law that were enacted for 
his benefit and for his protection. It is an elementary doctrine that 
municipalities hâve no power to impose burdens on property for street 
and other local improvements unless the power to impose such burdens 
has been expressly conferred upon them by the Législature. It 
is an exercise of the power of taxation, and this power belongs to the 
state, and is one of the highest attributes of sovereignty. When, 
therefore, the power is delegated to a municipal corporation, and laws 
are enacted prescribing the purposes for which it may be used, and the 
mode and manner of its exercise, thèse provisions of the law are man- 
datory, and should be carefully observed. French v. Edwards, 13 
Wall. 506, 20 L. Ed. 703; Lyon v. Alley, 130 U. S. 177. 9 Sup. Ct. 480, 
33 L. Ed. 899 ; Hager v. City of Burlington, 43 lowa, 661 ; Warren 
v. Mayor, etc., of the City of Boston (Mass.) 63 N. E. 951 ; McCoy v. 
Briant, 53 Cal. 347 ; 3 Smith's Modem Law of Municipal Corporations, 
§ 1242 ; Cooley on Taxation, page 656. A municipality cannot en- 
force a charge against the property of one of its citizens for local im- 
provements unless it is able to show that it has proceeded according 
to law by taking substantially ail of the initial steps which the law 
prescribes as necessary to create the charge. If it fails to do something 
which the law intended to be done for the. protection of the citizen, 
and to prevent the imposition of an undue burden upon his property, 
an omission of this sort ought not to be looked upon as a mère in- 
formality or irregularity in the course of procédure, but should rather 
be regarded as a failure to do some necessary act which rendered its 
subséquent acts invalid and the charge unenforceable. 
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It îs obyious, we think, that the city of Davenport had no power 
lo assess a spécial tax against the property of thèse défendants for 
the improvement of the street or road which it resolved to improve, 
unless the work in question was done in pursuance of a contract. 
Sections 2 and 3 of chapter 7 of the Acts of the Twenty-Fifth Gen- 
eral Assembly, supra, under which the city seems to hâve pro- 
ceeded, expressly require that such work shall be done by con- 
tract, to be let to the lowest bidder after due notice. A gênerai 
ordinance of the city that was in force when the work in question 
was undertaken contained provisions to the same effect, namely,^ 
that such work should "be done according to plans and spécifica- 
tions approved by the council under contract," and that a notice 
should be published for not less than 10 days inviting proposais for 
doing the work, Moreover, the city itself proceeded on the theory 
that such work could only be done in pursuance of a contract, and 
it accordingly invited proposais, and entered into a contract for the 
doing of the work with the Flick & Johnson Construction Com- 
pany. This contract, however, was one in excess of the power of 
the city to either make or perform, and the attention of the city 
and the contractor was immediately called to the fact of its in- 
validity bçfore any of the work was done. The city saw fit to ig- 
nore the suggestion that the contract was void. It proceeded with 
the work, and paid for it, and now calls upon the défendants for 
reimbursement ; its claim being, apparently, that, while the con- 
tract was utterly void as between itself and the contractor, it was 
nevertheless valid in so fàr as the défendants are concerned, or at 
least that they should not be permitted to take advantage of its in- 
validity. 

We hâve not been able to adopt that view of the case. The con- 
tract in question, whereby the city assumed an obligation to pay 
the entire cost of the work, and to pay it in money, was made in 
open violation of the Constitution of the state of lowa, as the Su- 
prême Court of that state has held (vide Allen v. City of Davenport, 
107 lowa, 90, 77 N. W. 532). The contract, being in excess of the 
power of the city, was not merely voidable, but absolutely void, 
creating no obligation that could be enforced as against either of 
the contracting parties. Central Transportation Co. v. Pullman 
Palace Car Co., 139 U. S. 24, 48, 59, 11 Sup. Ct. 478, 35 L. Ed. 55 ; 
California Bank v. Kennedy, 167 U. S. 362, 367, 17 Sup. Ct. 831, 42 
L. Ed. 198 ; De La Vergne Co. v. German Savings Institution, 175 
U. S. 40, 59, 20 Sup. Ct. 20, 44 L. Ed. 65. A void contract is in fact 
no contract, since an instrument of that nature does not alter the 
relations previously existing between the contracting parties, nor 
will it serve as the foundation of any right. When such a void 
agreement is signed, the situation of the parties thereto remains 
the same as before it was executed. Now, it must be assumed, 
we think, that when the act to which we hâve heretofore referred 
déclares that when a city résolves to improve one of its streets it 
shall enter into a contract for the doing of the work as a condition 
précèdent to making the cost of the work a charge upon abutting 
property, it means a valid contract; that is to say, one which the 
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city can enforce, if need be, both for its own protection and for the 
protection of property owners. Persons whose property is liable 
to be charged for the cost of a street improvement hâve as much 
interest in the contract under which the work is done as the city 
itself, and the right to insist that it shall be entered into in such 
manner that it may be enforced against the contractor. We fail 
to perceive, therefore, how the mère signing of an agreement, 
which, as between the contracting parties, was utterly void, can be 
accepted as a sufficient compliance with the provisions of the stat- 
ute that the work of improving streets must be done by contract or 
how such an agreement can serve as the foundation of a charge 
against the défendants' property, when it failed to create any rights 
as against the city. 

In behalf of the city it is contended, however, that the Suprême 
Court of lowa has taken a différent view of this question, and has 
held that in virtue of section 479 of the Code of lowa of 1873 a 
charge against abutting property for street improvements may be 
enforced although the proceedings taken to create the charge dis- 
closed as grave defects as the proceedings in the case at bar. The 
décisions to which our attention has been particularly invited, and 
on which the lower court seems to hâve rehed, are the following: 
City of Burlington v. Quick et al., 47 lowa, 222 ; Dittoe v. City of 
Davenport, 74 lowa, 66, 36 N. W. 895 ; City of Muscatine v. Chi- 
cago, Rock Island & Pacific Ry. Co., 79 lowa, 645, 44 N. W. 909 ; 
Tuttle V. Polk & Plubbell, 92 lowa, 433, 60 N. W. 733 ; Ottumwa 
B. & C. Co. V. Ainley, 109 lowa, 386, 80 N. W. 510; City of Chari- 
ton V. Holliday, 60 lowa, 391, 14 N. W. 775; Fort Dodge Elec. 
Light & Power Co. v. City of Fort Dodge (lowa) 89 N. Vf. 7. 

In the first of thèse cases — City of Burlington v. Quick — it ap- 
pears that the city council had ordered the improvement of a street 
and the levy of a spécial tax upon abutting property owners, and 
had directed the auditor of the city to ascertain the amount of such 
tax by dividing the whole expense by the number of front feet abut- 
ting the improvement, the resuit to be the assessment upon each 
front foot of property. It was claimed in that case, as it seéms, 
that by an ordinance of the city the council was required to levy 
and assess the tax, and that the assessment was invalid because it 
had been made by the auditor instead of the council. It was held, 
however, that the duty performed by the auditor in the matter of 
apportioning the tax was merely clérical, and that, as the council 
had ordered both the levy and the assessment, and had directed the 
auditor how to apportion it, and as the apportionment had also 
been made in accordance with the provisions of a gênerai ordinance 
on the subject, the assessment was in fact made by the council, 
and that the property owner had no right to complain. 

The case of Dittoe v. City of Davenport was one in which the 
plaintiff had paid a tax for the construction of a sewer under pro- 
lest, and brought an action against the city to recover the sum 
paid. He claimed that the charge which he had paid was illégal, 
for the reason that the resolution of the city council assessing it 
did not definitely describe the sewer, nor fix the gross amount of 
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the coBt of the sewer, nor the amount per square foot to be as- 
sessed ag^inst adjacent property, as it should laave donc. He also 
claimed that no notice of the àssessment had been given, and that 
he had had no opportunity to be heard in regard thereto. It ap- 
peared, however, that the street through which the sewer was to be 
constructed and its terminal points were described in the resolu- 
tion ; that the resolution assessing the tax also directed that it be 
assessed and levied on each lot, part of lot, or tract of ground in 
the sum and to the amounts shown by the plat of the city engineer; 
and it was admitted that this plat, to which référence was jnade, 
showed the amount to be assessed per square foot, the number of 
square feet in each tract, and the total àssessment as respects each 
tract subject to be assessed for the sewer. It was accordingly held 
that the resolution of the council, in eiïect, adopted so much of the 
plat of the engineer as was referred to therein, and thereby fur- 
nished the means of obtaining précise knowledge of the amount of 
the tax assessed against each tract of land and each individual, and 
the total cost of the sewer, and that this was a substantial com- 
pliance with the law, and a sufficient compliance to sustain the 
validity of the charge, With référence to the other objection — that 
the taxpayer had been given no opportunity to be heard with référ- 
ence to the àssessment — the court said, in substance, that by de- 
murring to the answer which was filed by the city, the plaintiiï 
had admitted facts showing that the cost of the sewer had been 
assessed in ail respects in conformity with law against each tract 
of land ; that it appeared also that, if the plaintifif had been given 
an opportunity to be heard, it would hâve been of no advantage to 
him ; and fliat the defect in the proceedings of which he complained 
did not afïect the substantial merits of the case, nor entitle him to 
recover from the city the amount of the àssessment which he had 
already paid. 

In the case of Ottumwa B. & C. Co. v. Ainley, which was a pro- 
ceeding to enforce a tax for a street improvement, it appeared that 
the city had advertised for proposais for the doing of the work, 
and had specified therein that the contractor should accept cer- 
tificates to be issued by the city in full payment for the work and 
labor donc in making the improvement. Only one bid for the do- 
ing of the work was received, and in this bid the contractor had in- 
serted a provision that the city should guaranty the payment of a 
certificate which it was to issue against certain property lying on 
the west side of the street. The bid containing this provision was 
accepted by the city. It was claimed by the taxpayer that, inas- 
much as the bid which was accepted by the city contained the afore- 
said provision, and the same was in conflict with the terms of the 
resolution inviting proposais, the contract under which the work 
had been done was void, and that assessments subsequently made 
against abutting property could not be enforced. It appeared on 
the trial that the property lying on the west side of the street, with 
respect to which the city had guarantied the payment of the cer- 
tificate which might be issued against it, was property which lay 
below ordinary high-water mark on the bank of a river, and there- 
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fore belonged to the state; that the city could not charge such 
property with a lien for the street improvement, but was itself re- 
sponsible for the assessment against such property ; that, in the ab- 
sence of an express guaranty with respect to the charge against 
that property, the city would hâve been liable therefor as upon 
an implied guaranty and that for thèse reasons the acceptance of 
the contractor's bid with the provision contained therein with réf- 
érence to a guaranty by the city did not affect the legality of the 
contract. The court further said that without the city's guaranty 
the cost of paving in front of the property in question would hâve 
been apportioned against other real property abutting on the im- 
provement; that is to say, that the cost to other property owners 
would hâve been increased by the amount necessary to make the 
improvement in front of the tract in question ; that there was 
nothing in the law to prevent a city, whose finances would admit of 
its so doing, from paying for an improvement like the one in ques- 
tion out of its gênerai funds ; and that at most ail the case disclosed 
was a mère irregularity in the course of the proceedings which was 
not jurisdictional, but might be disregarded under section 479 of 
the Code of 1873. It is a notable fact that this case proceeds upon 
the assumption that, if the contract between the city and the con- 
tractor was in fact invalid, no charge for doing the work could be 
enforced against abutting property owners. 

In the case of the City of Chariton v. Holliday, supra, it appeared 
that a gênerai ordinance of the city, which was in force, provided 
the mode of assessing the cost of constructing sidewalks, and that 
a resolution had been adopted directing the building of a particular 
sidewalk, which resolution did not expressly provide the mode of 
assessment. It was held that the omission to prescribe the method 
of assessment in the resolution directing the construction of a par- 
ticular sidewalk was a mère irregularity in view of the fact that 
a proper method of assessment was prescribed by the gênerai ordi- 
nance, and that that method of assessment had been followed. In 
this case the Suprême Court of lowa said, however, that "the ir- 
regularity or defect which, under this section (section 479 of the 
Code), can be disregarded, must, we think, be a mère error or omis- 
sion to do something which in no manner affects the jurisdiction of 
the city." 

The other cases to which our attention is directed contain no 
utterances, so far as we hâve been able to ascertain, that are per- 
tinent to the case in hand. Considering the questions actually adju- 
dicated in the cases to which we hâve referred, we are of opinion 
that they would not warrant us in holding that the city of Daven- 
port, by virtue of the provisions contained in sections 478 and 479 
of the Code of 1873, as construed by the Suprême Court of the state 
of lowa, can enforce a charge against abutting property owners for 
a street improvement, where the work of improving a street is donc 
under an utterly void contract. We feel constrained to hold that 
the making of a valid contract for the doing of such work is a 
jurisdictional prerequisite to the establishment of a charge against 
abutting property for the cost of the improvement. The laws of 
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the State, as well as the ordinances of the city to which we havè 
already referred, clearly contemplate that siich work shall always 
be doïie in pursuance of a contract, and no step in the course of the 
proceeding to charge abutting property owners with the cost of 
such work would seem to be more necessary for their protection. 

The défendants further contend that, irrespective of other défenses, 
the decree which was rendered in the suit which they f ormerly brought 
against the city of Davenport to enjoin the prosecution of the work 
and the collection of the assessment of February 3, 1897, opérâtes as a 
bar to this action. This leads us to inquire what issue or issues were 
involved in the former action. As we view the bill of complaint in that 
case, the défendants challenged the right of the city to charge the cost 
of the proposed improvement against them or their property upon any 
ground, provided the work was proceeded with under the contract that 
had been entered into with the Flick & Johnson Construction Com- 
pany. They asserted not only that the contract with that company was 
one which the city had no power to make, and that it was on that ac- 
count void, but, as a corollary from his proposition, that, if the work 
was done under that contract, the doing of the work would not operate 
to create a lien against their property, or a personal liability against 
them. They accordingly prayed that the prosecution of the work 
might be enjoined to prevent the possible assertion of a lien against 
their property for its cost. The bill was in its essence one to prevent 
a cloud Seing cast on their title. On no other ground than that of 
avoiding a cloud upon the title to their property which might be creat- 
ed if the work was done as proposed were they entitled to seek relief 
in a court of equity. It is true that the contention in the former suit 
was principally with référence to the validity of the contract with the 
Flick & Johnson Construction Company, but the décision of that ques- 
tion was only important, so far as the défendants were concerned, in 
that it determined the other question in which they were vitally in- 
terested — whether, if the work was done under that contract, the cost 
thereof could be charged as a lien against their property. We feel 
constrained to hold, therefore, that the fundamental issue which was 
presented by the former action was whether the défendants' property 
could be charged with the cost of the improvement if the city proceed- 
ed with it in the proposed manner. This issue was decided in favor 
of the défendants and adversely to the city. 

Such being the broad issue that was tendered by the bill in the 
former case, why is it not true that the decree which was rendered 
in that case is a bar to the présent suit? Counsel for the city say that 
it did not urge in that case the right to recover the cost of the im- 
provement in virtue of sections 478 and 479 of the. Code of lowa of 
1873, and that its right of recovery under those sections is a question 
which remains open and undetermined. But if it be true, as now con- 
tended, that, notwithstanding the invalidity of the contract in question, 
the city was entitled to collect a proper proportion of the cost of the 
improvement out of the défendants' property, and to hâve it charged 
with a lien therefor because the defect in the contract was a mère in- 
formality or irregularity in matters of procédure, which might be ig- 
nored, why was it not the duty of the city to hâve pleaded that fact 



ALLEN V. CITY OF DAVENPORT. 221 

as a défense against the relief sought in the former action? We think 
that, if the latter theory is sound, the city had a perfect défense to the 
former action, and should hâve pleaded it, for, if sections 478 and 479, 
supra, gave the city the right to collect out of the défendants' property 
its proper proportion of the cost of the work, although it was not donc 
under a valid contract, then the défendants' bill contained no allégations 
entitling them to such équitable relief as was prayed for and after- 
wards granted, since the prosecution of the work would hâve created 
no cloud on their title of which they could well complain. No chan- 
cellor, we think, would hâve granted an injunction against the prosecu- 
tion of the work if it had been made to appear that the action taken by 
the city had been so far in accordance with law that it would, in any 
event, be entitled to recover the cost of the work in virtue of the 
provisions of sections 478 and 479 of the Code. 

It is a well-settled doctrine, at least in the fédéral courts, that a per- 
son who seeks to enforce a demand of any kind by a suit must allège 
ail of the grounds that entitle him to the relief sought, because, if he 
fails to recover on one ground, the law will not permit him, after such 
failure, to obtain the same relief against the same party on some other 
ground which might bave been advanced in the first action. A like 
rule applies to the défendant who is proceeded against. He should 
take advantage of ail of his défenses, since the law will not allow him 
to test the merits of one défense, and, if defeated, interpose another. 
A judgment rendered against him establishes conclusively that he bas 
no défense to the demand. The rule in question was once tersely stated 
by this court in the following language in the case of Board of Com- 
missioners of Lake County v. Platt, 25 C. C. A. 87, 91, 79 Fed. 567 : 

"In an action between the same parties, or those In privity with them, 
upon the same claim or demand, a judgment upon the merits is conclusive not 
only as to every matter offered, but as to every admissible matter which might 
hâve been offered to sustaln or defeat the claim or demand." 

See, also, to the same efïect, Cromwell v. County of Sac, 94 U. S. 
351, 353, 24 L. Ed. 195 ; Southern Minnesota Railway Extension Co. 
V. St. Paul & S. C. R. Co., 5 C. C. A. 249, 55 Fed. 690 ; Beloit v. Mor- 
gan, 7 Wall. 619, 621, 622, 19 L. Ed. 205 ; Hubbell v. United States, 
171 U. S. 203, 18 Sup. et. 828, 43 L. Ed. 136 ; Southern Pacific Rail- 
road v. United States, 168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. Ed. 355 ; 
Hardwick v. Young (Ky.) 62 S. W. 10. 

In order that a person may be precluded from alleging certain facts 
as a ground of recovery or relief, it is not always necessary that they 
shall bave been pleaded as a ground of recovery or défense in some 
other action between the same parties, and expressly declared to be 
insufficient to warrant a recovery or sustain a défense. It is sufificient 
if it appears that the party seeking to avail himself of such facts as a 
ground of recovery has had an opportunity to plead them in the former 
action as a défense thereto, and that they might bave been pleaded and 
considered as a défense to the former action. Applying this doctrine 
to the case in hand, we are of opinion that the decree in the former suit 
is a bar to a recovery in the présent action. The city had an undoubt- 
ed right to plead, in opposition to a recovery in the former suit, the 
same facts on account of which it seeks a recovery in the présent action. 
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and if they were in fact of such a nature as entitles ît to a Judgment 
against the défendants in the présent suit for the cost of the improve- 
ment, then they would hâve preduded a recovery by the défendants in 
the former action, in that they would hâve shown that in that suit the 
défendants were not entitled to équitable relief. We conclude, there- 
fore, that within the doctrine heretofore announced the decree in the 
former case estops the city from reeovering- against the défendants on 
a ground which, if it was ever tenable, might hâve been successfully 
pleaded as a défense to the former action. 

The défendants, in connection with their answer, fîled a cross- 
bill, which is in the nature of a bill of peace, wherein they pray that 
the city mày be now enjoined from asserting any further claim against 
them on account of the work donc and materials furnished in improv- 
ing the street or road through their property, and from bringing any 
further actions to enforce a claim of that nature. Nothing was said 
concerning the cross-bill on the oral argument, and very little is said 
with respect to it in the brief. In view of this fact, and in view also 
of what has already been said concerning the right of the city to en- 
force the claim in question, we think that it is wholly unnecessary, and 
would be a work of supererogation, to grant any affirmative relief on 
the cross-bill. 

The order of this court will be, for the reasons heretofore stated, 
that the decree of the Circuit Court be, and the same is hereby, re- 
versed and annulled, and that the bill which was filed by the city be, 
and the same is hereby, dismissed, at its cost. 

The appeal taken by the city in case No. 1,990 is also dismissed, at 
its cost. 

HOOK, Circuit Judge (dissenting). It is conceded that the city of 
Davenport had ample power to improve the public highway and to 
assess the cost against the abutting property. It is also conceded that 
with one exception every requisite step in the proceedings from the 
initial resolution to the final completion of the improvement and the 
levy of the spécial assessment was literally and faithfuUy complied 
with. The single exception was that there was omitted from the con- 
tract a provision that the contrac-tors should look exclusively to the 
spécial assessments for their compensation. In other words, the city 
absolutely obligated itself to pay the cost of the work. The indebted- 
ness of the city thus attempted to be created was beyond the constitu- 
tional limit, and for that reason the Suprême Court of lowa held, in a 
suit by the property owners, that the contract was void, and conse- 
quently that the spécial assessments based thereon were likewise void. 
Allen v. City of Davenport, 107 lowa, 90, 77 N. W. 532. Subsequently 
the suit now before us was brought by the city against the property 
owners to recover and to hâve charged upon their property not the 
invalid assessments, but the actual value of the woïk and materials 
employed in the improvement. It was brought under those provisions 
of an lowa statute which authorize such a recovery in case of a "defect" 
in the proceedings, which defeats the validity of the spécial assess- 
ments. Such a suit may be maintained bv either the city or the con- 
tractor (Burlington v. Quick, 47 lowa, S3S), and it is to be especially 
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observed that ît proceeds upon the theory that the assessments are 
void, and do not constitute the measure, or even an évidence, of the 
amount of recovery. 

In substance, the opinion of a majority of this court is that the 
word "defect" in the lowa law means a "mère informality or irregu- 
larity," but that a failure to make a valid contract is incurable ; 
that the letting of the improvement on valid contract was a require- 
ment of state statute, and therefore jurisdictional. The controlling 
question is whether the failure to make a valid contract is a defect 
within the meaning of that term as employed in the statute au- 
thorizing a suit to charge the property with the value of the work 
and materials after the spécial assessments hâve been declared in- 
valid. 

It is said in the foregoing opinion that a valid contract is a juris- 
dictional requirement. Whether a particular step in tax proceed- 
ings is jurisdictional, and, if not taken, is therefore beyond the 
reach of curative process, dépends upon a considération of the pow- 
ers of the body whose authority is in question. The omissions 
which the Législature may cure or authorize to be cured may be, 
in the absence of such authority, wholly beyond the power of the 
municipal authorities to remedy. It is not of infrequent occur- 
rence that power to make public improvements and to assess the 
cost thereof upon property within defined taxing districts is con- 
ferred upon cities in very gênerai terms, and that to them is dele- 
gated the duty of prescribing by ordinance the détails of the pro- 
cédure. In other cases the Législature itself prescribes the course 
to be followed by the municipal authorities. But, whatever détail 
of procédure the Législature could hâve dispensed with in the first 
instance, it may dispense with by a supplemental or curative law. 
And so of the power of the municipal authorities. And this sug- 
gests the test of a jurisdictional defect and of the validity of a cura- 
tive proceeding. It may be conceded that the city of Davenport 
could not, without législative authority, hâve dispensed with the 
letting of the work on valid contract, as that was one of the steps 
prescribed in the state law. But it is equally true that the making 
of such a contract is not a jurisdictional feature of the tax pro- 
ceedings when tested by the power of the Législature itself. It 
cannot be denied that the Législature had power to authorize street 
improvements to be made without contract, and to provide that the 
value thereof be ascertained, and charged upon the abutting prop- 
erty by judicial proceedings. And, if it could hâve done that in 
the first instance, it may with equal right empower a city to accom- 
plish the same resuit after a contract has been annulled and an at- 
tempt to levy spécial assessments thereunder has proved abortive. 
In Clinton v. Walliker, 98 lowa, 655, 68 N. W. 431, it was said : 
"It has many times been held by this court that it is within the 
power of the Législature to legalize any defect in proceedings of 
this kind if the defect or omission or want of compliance is such 
that it might hâve been dispensed with by a prior statute." An 
interesting illustration of this doctrine may be found in Richman 
V. Supervisors, 77 lowa, 513, 42 N. W. 422, 4 L. R. A. 445, 14 Am. 
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St. Rep. 308. In this case the supervisors had constructed a levée, 
and assessed the cost thereof against certain lands supposed to be 
benefited. The proceedings were held to be void (Richman v. 
Sup'rs Muscatine Co., 70 lowa, 627, 26 N. W. 24), because a pétition 
had not been filed, sighed by a majority of the résidents on adjacent 
lands as required by law. Afterwards a curative act was passed 
by the Législature declaring the levée to be a lawful structure, 
and authorizing the supervisors to proceed anew to ascertain the 
amount of the cost, and to reassess the same against the lands in 
proportion to the benefit re(^ived. Appropriate provision was 
made for a hearing of the landholders. It was held that in the 
passage of the law originally authorizing the proceedings the filing 
of a pétition might hâve been omitted, and that, therefore, the cura- 
tive act and proceedings thereunder were valid. 

The requirement of a valid contract may be jurisdictional in the 
sensé that it is mandatory upon the city authorities — in the sensé 
that, being prescribed by the state law, the city cannot lawfully 
dispense with it; but it is not jurisdictional where the question is 
that of the power of the Législature and the interprétation of a 
state statute. The authority for the proceedings before us on this 
appeal is found in an act of the Législature and is not dépendent 
upon a city ordinance. And the real question is whether the Légis- 
lature intended to include the omission to make a valid contracl 
within the term "defect" as used in the curative statute. That that 
body was not averse to intrusting such comprehensive power to 
municipal authorities is shown by another law of lowa (section 834, 
McClain's Code), whereby certain cities are empowered to even 
order the work anew and relevy the spécial assessments where 
those originally levied are declared invalid by reason of an "alleged 
nonconformity with any law." A curative statute may, in the ab- 
sence of constitutional inhibition, be rétrospective or it may be 
prospective in its opération, and thus supplément and accompany 
existing laws on the subject of municipal improvements. The law 
under considération is of the latter character. It was designed to 
prevent the escape of property from liability for its just and équi- 
table proportion of the cost of a public improvement which a city 
had the gênerai power to make and did make in good faith. 

As was said in Burlington v. Quick, 47 lowa, 222: 

"The statute is broad, équitable, and remédiai, and should not receive a nar- 
re w or stralned construction. On tbe contrary, it should be so construed as 
to carry out the objeet, intent, and spirit the General Assembly evidently had 
In view in its enactmeut. If the improvement is such as the city is authorized 
to make according to the true intent of the law, then ail errors and irregulari- 
ties should be disregarded, and a recovery permitted for the proper proportion 
of the value of the work from the abutting property ovvner." 

And as was said in Cooley on Taxation, 309, note : 

"The cases under the lowa statute go farther, we think, than any others In 
sanctioning broad powers in the Législature to cure defects." 

I am unable to perceive any sufftcient reason for the restricted 
meaning given to the term "defect," or for the narrow interpréta- 
tion of the lowa statute under which this suit was instituted. It 
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is true that a state law required the letting of the work on contract. 
But it is also true that the same law prescribed that the contract 
should be let (a) upon sealed proposais, (b) after 10 days' public 
notice, (c) in at least two newspapers, (d) the notice to state as 
nearly as practicable the extent of the work, (e) the kind of ma- 
terials, (f) when the work shall be done, (g) and when the proposais 
will be acted on. Logically, the opinion of the court leads to the 
conclusion that a failure to strictly comply with any one of thèse 
requirements would place the assessments thereby rendered in- 
valid beyond the reach of the curative statute. To this I cannot as- 
sent. 

In Coggeshall y. Des Moines, 78 lowa, 235, 41 N._W. 617, 42 N. 
W. 650, the spécial assessments were declared invalid because the 
notice inviting proposais did not specify the kind or character of 
the materials with which the improvement should be made, the 
récital being that the pavement was to be a modem one, and then 
in use. In Osburn v. Lyons, 104 lowa, 160, 73 N. W. 650, the spé- 
cial assessments were held to be invalid for the reason that the 
contract was practically let without compétition, there having been 
a substantial change in the time fixed in the published notice for 
the completion of the work. In each of thèse cases the Suprême 
Court of lowa, without, however, determining the existence of any 
remaining liability of the property for the value of the improve- 
ments, expressly framed itd décision so that such liability, if any, 
should not be said to hâve been adjudicated. 

Gill V. Patton, 118 lowa, 88, 91 N. W. 904. In this case an in- 
ferior court of compétent jurisdiction had held the original assess- 
ments to be void because the notice for proposais did not state 
when the work should be done, or when the proposais would be 
acted upon. Thereafter the city council reassessed the cost of the 
improvement upon the abutting property under section 834, Mc- 
Clain's Code. The reassessment was upheld by the Suprême Court 
of that state. There is a striking analogy between this case and 
the one at bar. There was a failure to comply with statutory re- 
quirements. The assessments were adjudged to be void. Never- 
theless reassessments for the same work by the city council were 
sustained under a statute which, in my opinion, is not broader or 
more libéral in its scope than the one under considération. 

It is also held in the foregoing opinion that the decree in the 
original suit brought by the property owners, and which resulted 
in the annulment of the contract and the spécial assessments, is a 
bar to the suit of the city to hâve the property charged with the 
value of the improvement; that the city should hâve presented its 
claim for this relief in the original suit. This conclusion seems to 
be directly contrary to an opinion of the Suprême Court of lowa 
in this very litigation. After the original décision of that court 
invalidating the assessments, the city attempted in the trial court 
to ingraft on the proceedings the cause of action now before us. 
On the second appeal the Suprême Court reversed an order of the 
trial court allowing it to do so. Allen v. Davenport, 115 lowa, 21, 
87 N. W. 743. Among the reasons assigned, the Suprême Court 
132 F.— 18 
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said that the cause of action was not in existence when the original 
suit in e^uity was submitted; that "the remedy was in a new ac- 
tion." The new action was thereupon brought, but this court now 
says it was barred by the decree in the original suit. In my opin- 
ion, the settled law is that a judgment of a court declaring spécial 
assessments void is not a bar, and does not prevent a city from 
employing its statutory power of reassessment. The right to re- 
assess arises upon the ascertainment or judicial détermination of 
the invalidity of the first proceedings. It does not exist before. 
In Gill V. Patton, supra, the court said, "And the prior adjudication 
in no way affected the reassessment." The same doctrine was 
recognized in Osburn v. Lyons and Coggeshall v. Des Moines, 
supra. In the latter case certain assessments were declared void 
by the Suprême Court of lowa because the city council did not 
détermine the character of the work in advance of the advertise- 
ment for proposais — a failure to observe a statutory requirement, 
as in this case. The city council reassessed the cost of the im- 
provement. The new assessments came before the same court in 
Tuttle V. Polk, 84 lowa, 12, 50 N. W. 38. They were upheld, and 
the court, in speaking of the previous judicial décisions, said : "It 
will thus be seen that there can be no final adjudication so long as 
the Législature, by proper enactment, obviâtes the difficulty." In 
Norwood V. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443, 
an assessment was held void as being imposed in violation of the 
Constitution of the United States. But the court said : 

"It should be observed that the decree did not relleve the abutting property 
from llability for such amount as could be properly assessed against It. Its 
légal effect, as we now adjudge, was only to prevent the enforcement of the 
partlcular assessment in question. It left the village, in its discrétion, to 
take such steps as were within its power to take, either under exlsting stat- 
utes or under any authority that might thereafter be conferred upon it, to 
make a new assessment upon the plalntiflC's abutting property for so much 
of the expense of openlng the Street as was found upon due and proper inqulry 
to be equal to the spécial benefits accrulng to the property." 

This language was referred to with approval in French v. Barber 
Asphalt Paving Company, 181 U. S. 324-344, 21 Sup. Ct. 625, 45 
L. Ed. 879. 

In Mills v. Charleton, 29 Wis. 400, 9 Am. Rep. 578, the court said : 

"The reassessment of a tax, the proceedings for the collection of whîch 
hâve once failed, is not a reopening of the judgment by whlch such former 
proceedings were declared invalld. Such judgment remains a perpétuai stay 
of the proceedings to enforce the flrst assessment, but it only affiects that as- 
sessment, and does not operate upon new proceedings subsequently taken to 
reassess." 

In Dillon on Municipal Corporations, section 814 (652) it is said: 

"A reassessment under législative authority may be made notwithstanding 
a final decree of a court enjoinlng the municipal authorlties from collecting 
the first or original assessment." 

The suit before us is essentially a proceeding in reassessment. 
It is none the less so because the machinery of a court is employed 
for the ascertainment of the amount of the charge. The city had 
gênerai power to cause the highway to be graded, curbed, and 
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paved. Under the law appellants' property was liable for the cost 
thereof. The improvement was made and the abutting property 
consequently benefited. The original assessments against the prop- 
erty were declared invalid, not because of want of power in the 
city, but because of a defective exécution of its power ; no more de- 
fective, however, than in the cases of Norwood v. Baker and Cog- 
geshall V. Des Moines, supra. This condition afïorded a proper 
basis for reassessment. To make the reassessment effective, the 
city instituted a suit, especially provided by the law for the pur- 
pose, for the ascertainment of the actual value of the improvement, 
and that the property benefited be charged with the amount so 
judicially ascertained. 

The Suprême Court of lowa bas said that the cause of action 
now before us was not in existence when the original suit in equity 
of the property owners was submitted; that a new suit was the 
appropriate remedy for its enforcement. How could the city hâve 
properly presented this cause of action in that suit? It claimed 
that its proceedings were^regular. The trial court so decided, but 
they were held invalid on appeal to the Suprême Court. When 
tax proceedings are attacked in court, must a city, in order to pré- 
serve its statutory power of reassessment, at once confess their in- 
validity? I do not think so. 

Moreover, I am unable to escape the conviction that serions error 
lies in the suggestion of this court that the decree in the first case 
forever bars the city from asserting any further claim on account 
of the improvement, and from adopting any further proceedings in 
respect thereof. I believe it to be beyond the power of this court 
to accomplish such resuit. 

In Mills V. Charleton, supra, the court, in speaking of the taxing 
power in connection with remédiai and curative statutes, very prop- 
erly said : 

"It moves constantly forward to Its objeet until that Is accompllshed, and, 
if turned aside by any obstacles or impediments, may return again and again 
to the same tax or assessment, until, the way belng clear, the tax Is paid or 
the assessment collected. Such Is the force of this power, or of the sovereign 
body which exercises it, that it may remove ail obstacles, and never cease to 
act until It bas attalned the appointed end for whIch it was delegated." 

As was observed by Chief Justice Chase (Bank v. Fenno, 8 Wall. 
548, 19 L. Ed. 482), "The judicial cannot prescribe to the législa- 
tive departments of the government limitations upon the exercise 
of its acknowledged powers." 
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BETTS V. DNITED STATES. 

(Circuit Court of Appeals, First Circuit August 25, 1904.) 

No. 512. 

1. CEIMINAL LaW— APPEAI/—ASSIGNMENTS OF ErROR. 

Assignments of error, stated in gênerai terms, and whîeh are dlscussed 
In tlie brief of plaintifC In error in such gênerai language as to cast upon 
the court the burden of searching the record to ascertain the précise propo- 
sitions of law relled on and the facts whieh render them applicable, will, 
ordinarlly, not be consldered. 

2. Samk— Requests to CHABaœ. 

Peremptory requests to charge, based upon a partial statement of the 
facts, or which are not properly qualifled to render them applicable to the 
facts shown in évidence, are Inelïectual to sustaln assignments of error 
based on their refusai, and will not be considered by the appellate court 
unless In exceptional cases. 

3. PosT Office— Use of Mails to Defraud. 

Issues, évidence, and instructions considered In a prosecution based on 
Rev. St. § 5480, as amended by Act March 2, 1889, c. 393, § 1, 25 Stat. 873 
[U. S. Comp. St. 1901, p. 3696], for fraudulent use of the mails. 

4. Same— Peosecution— Bffect of Oedeb fob Tkial of Indictments To- 

GETHEB. 

Rev. St § 5480, as amended in Act March 2, 1889, c. 393, § 1, 25 Stat. 
873 [U. S. Comp St. 1901, p. 3696], making the use of the mails to defraud 
a criminal offense, provides that an indictment thereunder may charge 
offenses to the number of three when commlttcd v^ithln the same six cal- 
endar months, but the court thereupon shall give a single sentence. Rev. 
St § 921, [U. S. Comp. St 1901, p. 686], provides that a court of the United 
States, when causes of a like nature or relative to the same question are 
pendlng before It, may "make such orders or rules concerning the proceed- 
Ings therein as may be conformable to the usages of courts for avoiding 
unnecessary costs or flelay, » * • and may eonsolidate such causes 
when It appears reasonable to do so." Nine indictments were returned 
against défendant under said section 5480 [U. S. Comp. St. 1901, p. 3696], 
each containiug three eounts, ail relating to the same alleged scheme to 
defraud, but charglng diflCerent mailings, ail within the same six calendar 
months. The record showed that "by order of the court the said nine in- 
dictments were tried together and at the same time, and upon each of the 
said nine Indictments separate verdicts were rendered," and separate sen- 
tences were imposed under the several indictments. Held, that the in- 
dictments were not Consolidated, which would, in efCect, defeat the Implied 
prohibition against joining more than three offenses in the same indict- 
ment, and that the only effect of the order was that ail the indietmenta 
should be tried together to the same jury, leaving each party with the same 
materlal rights as though tried separately. 

5. JuET— Peeemptoey Challenges— Effect of Teial of Indictments To- 

gethee. 

That a number of Indictments against the same défendant under 
Rev. St. § 5480 [U. S. Comp. St 1901, p. 3696], for using the mails to de- 
fraud, are by order of the court tried together to the same jury, does not 
affect the right under Rev. St. § 819 [U. S. Comp. St 1901, p. 629], to three 
peremptory challenges for each indictment 

Aldrich, District Judge, dissenting. 

In Error to tlie District Court of tlie United States for the District of 
Massacliusetts. 

1 1. See Criminal Law, vol. 15, Cent. Dig. § 2057. 
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Charles W. Bartiett and Harvey H. Pratt, for plaintiff in error. 
Henry P. Moulton, U. S. Atty., and William H. Lewis, Asst. U. S. 
Atty. 

Before HOLMES, Circuit Justice, PUTNAM, Circuit Judge, and 
ALDRICH, District Judge. 

PUTNAM, Circuit Judge. Nine indictments were returned in the 
Circuit Court for the District of Massachusetts at the September term, 
1901, against the plaintiff in error and one Fisher, under section 5480 
of the Revised Statutes, as amended by Act March 2, 1889, c. 393, § 1, 
25 Stat. 873 [U. S. Comp. St. 1901, p. 3696], which indictments were 
remitted to the District Court for the same district, and proceeded on 
to judgment. One indictment appears at large in the record before 
us. It contains three counts. We also understand that each of the 
other indictments contains three counts, and that ail the offenses 
charged in ail were within the same six calendar months. The indict- 
ments and ail the counts relate to the same "scheme and artifice to de- 
fraud," and the only différence between the several counts in the 
several indictments is that each shows a separate mailing. The stat- 
ute provides that on conviction, punishment shall be imposed "by a fine 
of not more than five hundred dollars and by imprisonment for not 
more than eighteen months, or by both such punishments, at the dis- 
crétion of the court." It also provides as follows: 

"The Indictment, information, or eomplaint, may severally charge offences 
to the number of three when committefl within the same six calendar months ; 
but the court thereupon shali give a single sentence, and shall proportion the 
punishment especially to the degree in which the abuse of the post-office 
establishment enters as an instrument into such fraudulent scheme and de- 
vice." 

Section 931 of the Revised Statutes [U. S. Comp. St. 1901, p. 686], 
provides : 

"When causes of a like nature or relative to the same question are pending 
before a court of the United States, or of any territory, the court may make 
such orders and rules concerning the proceedings therein as may be conform- 
able to the usages of courts for avoiding unnecessary costs or delay in the ad- 
ministration of justice, and may consolidate said causes when It appears rea- 
sonable to do so." 

Section 819 of the Revised Statutes [U. S. Comp. St. 1901, p. 639], 
after providing for challenges in cases of treason, other capital offenses, 
and other félonies, proceeds: 

"And in ail other cases, civil and criminal, each party shall be entitled to 
three peremptory challenges ; and in ail cases where there are several défend- 
ants or several plaintiffs, the parties on each side shall be deemed a single 
party for the purposes of ail challenges under thls section." 

The record discloses the following: 

"The défendants were severally ordered to proceed to, and were placed upon, 
trial on said nine indictments, and subsequently separate verdicts of guilty 
on each Indictment were rendered against the défendant Betts." 

And again: 

"By order of the court, the said nine indictments were tried together and 
at the same time, and upon each of said nine indictments separate verdicts 
were rendered." 
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No objection was made to thèse orders. They are assumed to hâve 
been entered pursuant to that portion of section 931 of the Revised 
Statutes which authorizes orders for avoiding unnecessary costs or 
delay. Plainly, the indictments were not consolidated, because the 
record shows that there were separate verdicts and cumulative sen- 
tences, so that each proceeding retained its identity. The entire effect 
of the order was only that tlie various indictments were tried together 
by the same jury. 

During the progress of the trial Fisher pleaded guilty. The record 
also contains the following : 

"In the Impaneling of the jury the défendant Betts challenged Jurymen 
Goodnough, Hall, and Sears. Before Juryman Tobey was sworn, he challenged 
hlm, claimlng that he had a right to twenty-seven arbltrary challenges. The 
government objected. The challenge was disallowed, and the défendant Betts 
duly excepted." 

The nature of the fraudulent scheme alleged against Betts and 
Fisher, and the substance of the case in référence thereto, are shown 
sufficiently by the following extract from indictment 1: 

"The jurors for the United States of America, within and for the district 
of Massachusetts, upon their oath, présent that before and at the tlme of the 
commission of the offence herelnafter chargea, John M. Fisher and Frederick 
E. Betts did intend to devise and did devise a scheme and artifice to defraud, 
which scheme and artifice to defraud was as follows, that is to say, that they 
should falsely prétend and represent to divers persons with whom they should 
communlcate that they, said Fisher and Betts, were engaged In carrylng on a 
regular banking and brokerage business at Boston in the District of Massa- 
chusetts, and that they should by publlshed advertisements and by communica- 
tions through the United States mails falsely prétend and represent to the 
public and to persons to whom they should send cireulars and letters that they, 
said Fisher and Betts, were engaged with a large New Tork firm in the busi- 
ness of manipulating stocks, that is to say, in the business of buying stocks and 
using means to enhance the priées and market value of stocks so bought, and 
when said stocks should hâve reached a higher priée so that a profit over the 
purchase prlce could be had, selling said stocks for the benefit of persons who 
should entrust them, said Fisher and Betts, with money to pay a part or the 
whole of the purchase price thereof ; that for the purpose of buying and selling 
stocks and manipulating them as aforesaid, a pool or spécial deal would be 
formed to buy and sell a certain stock listed on the New York Exchange to tho 
purchase of which said listed stock by means of said pool or spécial deal the 
persons to whom the cireulars and letters aforesaid should be sent would be 
asked and urged by them, said Fisher and Betts, to contribute money, and for 
the purposé of efCecting the purchase of said listed stock, to pay over money 
to them, the said Fisher and Betts ; whereas in truth and In fact they, said 
Fisher and Betts, were not engaged in carrylng on a regular banking and 
brokerage business at said Boston or elsewhere; and whereas In truth and 
in fact they, said Fisher and Betts, were not engaged with any New York firm 
in the business of manipulating stocks, and that they, the said Fisher and 
Bette, did not intend to be in any wày conneeted with any pool or spécial deal 
to be formed to buy and sell any stock listed on the New York Exchange, and 
no such pool or spécial deal had been formed or would be formed; ail of 
which they, the said Fisher and Betts, at ail the times aforesaid well knew ; 
with the View and intent of them, said Fisher and Betts, to obtain and get 
into their hands and possession moiiey and property of such persons as might 
entrust money and propetty to them for the purchase of stocks by means of a 
pool or spécial deal as aforesaid, and to couvert the same to their, said Fisher 
and Betts', own use and benefit, without purchasing any stocks whatever and 
to cheat and defraud such persons as might entrust money and property to 
them, said Fisher and Betts, for the purchase of stocks out of the money so 
entrusted." 
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Although there were nine indictments and nine judgments, we hâve 
hère only one writ of error. No question has been made on that score, 
and we refer to it only in order that we may not be assumed to acqui- 
esce in this method of procédure. Betts filed a motion to quash, con- 
taining a large number of spécifications, which was overruled, and on 
which overruling a bill of exceptions was allowed. The law is settled 
that, with exceptional cases, where the fédéral courts hâve conformed 
themselves to the ancient local practice, error does not lie to the over- 
ruling of such a motion. United States v. Gooding, 12 Wheat. 460, 
478, 6 L. Ed.' 693, and many subséquent décisions of the Suprême 
Court. We, however, pass that by, because the objections made to the 
indictments on the motion to quash are mainly of that class which, 
if valid, would not be cured by verdict, and therefore may be assigned 
for error independently of any demurrer or motion in arrest of judg- 
ment. 

The number of errors formally assigned in this record is 37, but, in 
view of the fact that some of the errors thus assigned cover numerous 
distinct propositions, a proper enumeration would be 58. Following 
thèse through into the brief for the plaintiflf in error, we find a number 
discussed in the following manner: 

"The court should hâve glven apt instructions concerning the requests stated 
in the tvventy-first, twenty-second, twenty-third, and twenty-fourth assign- 
ments of error. It appeared in évidence (record, page 16) that some of the 
witnesses called by the government knew that they were speculating in the 
stock market. Other witnesses called by the défendant (record, pages 68 and 
69) distinctly stated that they bought and sold stocks upon margin. There 
was such évidence in the case that the .iury might well hâve found concerning 
some of the eounts in the indictments that the défendant was not guilty, had 
the trial court given the substance of thèse requests." 

This is ail that is said about thèse four alleged errors. It is appar- 
ent that this throws upon the court the burden of searching out the law 
and the record, and of putting together the several portions of the lat- 
ter for the purpose of sifting out the propositions on which the plaintifï 
in error relies, whatever they may be. This is a burden which the 
court will not assume. An example of another class which may also 
be passed by us is found in the thirty-first error assigned, as follows : 

"That said District Court erred in not instructing the jury, as requested, 
that, if they were satlsfied that the défendant Betts was in the business of 
receiving money and paying it out with interest, or receiving money and Invest- 
ing it in stock (or his customers, he could not be convicted." 

This is one of the class of peremptory requests of which others are 
found in the record, which are clearly ineiïectual because unqualified. 
Why requests of this class are not to be considered, unless under excep- 
tional circumstances of apparent and substantial injustice, is fully ex- 
plained by us in McQueen v. Kondelin, 137 Fed. 76, 61 C. C. A. 650. 

Several errors are assigned relating to the requested instructions to 
the jury based on the hypothesis that, in order to convict, the United 
States were required to prove that everything which the plaintifï in 
error was charged with having pretended was falsely pretended. 
That this is not the law with référence to indictments of this character 
is such a fundamental proposition that we need not notice such alleged 
errors. A considérable portion of the case is based on the claims that 
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the statute sounds in false pretenses as understood at common law, 
and that the indictments should disclose the name of some person in- 
tended to be deceived, and also on the further claim that the United 
States should prove that somebody was in fact defrauded. The entire 
line of authorities with référence to the statute in question is so at 
odds with those propositions that we easily lay them aside. 

What we hâve said disposes of ail the points made by the plaintiff 
in error, except sonje others so clearly insufficient that we do not 
deem it necessary to allude to them, and except those, to which we 
will now call attention. It will be noticed that one of the allégations 
in the indictment is that the plaintiff in error and Fisher, who were 
partners under the style of J. M. Fisher & Co., falsely pretended that 
they were carrying oh a regular banking and brokerage business. 
This, of course, raised an issue calling on Betts to meet the évidence 
offered by the United States in regard thereto by proper proofs that 
he and Fisher were in fact so engaged. Thereupon Betts offered to 
show by officers of banking institutions in Boston that within certain 
dates named sums aggregating a large amount of money were paid 
by J. M. Fisher & Co. out of their deposits to many customers, appear- 
ing by checks drawn by them, which customers he further proposed to 
show, in many instances, identified themselves to the banking institu- 
tions by producing statements of stock dealings and accounts received 
from J. M. Fisher & Co., accompanying the checks presented for pay- 
ment. For the same purpose, in order to establish that a large number 
of customers had purchased and sold through them various stocks and 
commodities, he offered to prove by one in the employment of J. M. 
Fisher & Co. that the witness had drawn checks to thèse customers, and 
that the checks came back through the clearing house properly in- 
dorsed. The difficulty with this class of proof is that, of itself, in the 
absence of any expressed purpose to show the transactions out of which 
the checks arose by persons who knew about them of their proper 
knowledge, the évidence offered was entirely ineffectuai. If Betts and 
Fisher were in fact engaged in a proper banking and brokerage busi- 
ness, there must hâve been persons in their employment who knew it. 
Therefore thé court could justly conclude that the offer of such scraps 
of évidence as we hâve referred to could hâve had no purpose except 
to mislead and confuse, however valuable they might hâve been in 
fortifying a case resting in whole or in part on proper proofs of a direct 
and fundamental character. The court was not only justified in re- 
jecting this évidence, but in the performance of its obligation to pro- 
tect the case -frbm confusion and from needlessly occupying its own 
time and the time of the jury it was in duty bound so to do. 

An issue arose whether Betts and Fisher had caused to be purchased 
on the Consolidated Stock Exchange of New York certain securities, 
détails of which need not be named. It became désirable on behalf of 
the United States to show that no bona fide transactions of that char- 
acter had actually occurréd. It appears that Betts had represented that 
such dealings had been made through a broker by the name of Gwynne. 
Thereupon one 'Çourtney was called by the United States, who testified 
that he was a cleàrànce clerk at that exchange. He produced state- 
ments of transactions cleared there on certain days in question, and tes- 
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tified that the clearance sheets showed no purchases by Gwynne of the 
character asserted. This, of course, was not the proper way of support- 
ing this issue on the part of the United States. It was three or four 
générations away from proof by parties having personal knowledge. 
As a preliminary fact, to be connected with others, it might hâve been 
admissible; but, standing alone, it might hâve tended to seriously 
préjudice the plaintiff in error. Fisher, however, testified that he and 
Betts employed Gwynne at a stated sum of $30 a week to render them 
statements showing fictitious sales and purchases, presumably designed 
to be used by them in imposing on their customers. No attempt was 
made to contradict or discrédit Fisher on this point. Therefore it may 
well be said that this issue was so clearly proved in behalf of the United 
States that the testimony of Courtney could not in any way hâve 
prejudiced the plaintifif in error. 

Of like dangerous character was the évidence admitted against the 
objection of Betts from a witness by the name of Adams, to the effect 
that he had addressed a letter to R. G. Dun & Ce, inquiring with réf- 
érence to the standing of Betts and his partner, Fisher. This grew 
eut of the fact that in one communication received by Adams there was 
this postscript: 

"Références as to our financial and moral standing may be bad by getting 
a spécial report on us from R. G. Dun & Company, or writing to the Bankers 
and Manufacturers Mercantile Agency of New York and Boston, 50 State 
Street, Boston." 

Adams applied to the Bankers' & Manufacturers' Mercantile Agency, 
and received a favorable report; but, on the theory of the United 
States, this so-cailed agency was a mère stool pigeon of Betts and 
Fisher. Thereupon, against the objection of Betts, Adams was al- 
lowed to testify that he wrote R. G. Dun & Co., and received an answer 
from them, but no report. A représentative of R. G. Dun & Co. was 
subsequently called by the United States, and testified that Betts and 
Fisher, as partners, were subscribers to the Dun Agency, but that the 
agency did not make reports except to its subscribers. Thereupon 
Betts made a request for an instruction that under the circumstances 
the fact that Betts and Fisher referred to the two agencies named 
could not be taken into considération as a part of the scheme or arti- 
fice to defraud. This request was, of course, too broad, because it 
covered both agencies. The court, however, said to the jury that the 
facts as to R. G. Dun & Co. did not appear to hâve any particular rele- 
vancy one way or the other, but it concluded on this point as follows : 
"You may attach to it such weight as you think best." It may be that 
the proper instruction as to the matter of R. G. Dun & Co. would 
hâve been that it had no relevancy. In view, however, of the extrême 
improbability that the jury could hâve regarded the matter as at ail 
material, of the unusual number of points made by Betts according 
to the errors assigned as we hâve stated, and of the omission in the 
requested instruction to distinguish between Dun & Co. and the other 
so-called agency, no exception on this account can be sustained. 

Fisher testified that a few days prior to the arrest of himself and 
Betts they were in hiding. To overcome any inference of guilt to be 
drawn from this évidence, a witness called by Betts testified that he 
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was acting as Betts' attorney, and that whatever hiding there was was 
by his advice for a brief time while he was negotiating about bail. 
Betts claimed that this explanation robbed the hiding of any evil sig- 
nificance, and he asked for an instruction in référence to it as follows : 

"If the jury shall flnd that the défendants, Betts and Fisher, concealed them- 
selves between the 28th and 31st days of October, 1901, by advice of counsel, 
and for the purpose of enabling hlm to agrée with the District Attorney upon 
the amount of bail, no inference can be drawn by the jury that such a conceal- 
ment was fllght or a confession of guilt." 

Of course, this request was too positive, and the mère fact that it 
was not given would not afïord a basis for an exception. The court, 
however, charged as follows: 

"If a man runs away from an officer of justice, It may be taken Into account 
against hlm as much or as little as the jury think, or ought fairly to think. It 
to be entltled to. The fact that he was seeking for bail during the time that 
he was away, and that he surrendered hlmself as soon as bail could be found 
for him, should be also taken into account In determlning the motives of hls 
absence and the welght whlch the mère fact of his absence has on the question 
of hls gullt. Thèse are questions for you to détermine, gentlemen, as reason- 
able men, glvlng to them such welght as you think ought to be glven to them." 

The questionable portions of this instruction are covered by the 
words "as much or as little as the jury think," and "giving to them 
such weight as you think ought to be given to them." The effect of 
this répétition was to submit the entire topic to the jury without suf- 
ficient caution or explanation. The attorney's testimony was not ques- 
tioned, and, while the requested instruction was too positive in form, 
yet his évidence left very little, if anything, of material conséquence in 
the fact relied on by the United States, and the jury should hâve been 
cautioned accordingly. The Suprême Court has been very wary on 
this topic, although it never came before it in this form. Hickory v. 
United States, 160 U. S. 408, 16 Sup. Ct. 327, 40 L. Ed. 474; Alberty 
V. United States, 163 U. S. 499, 16 Sup. Ct. 864, 40 L. Ed. 1051; Starr 
V. United States, 164 U. S. 627, 17 Sup. Ct. 223, 41 L. Ed. 577. The 
rule in Allen v. United States, 164 U. S. 492, 498, 17 Sup. Ct. 154, 41 
L. Ed. 528, is not applicable, because there was no attempted explana- 
tion as hère. 

The only other error assigned which requires considération is with 
référence to the number of challenges to which Betts was entitled. It 
is first neçessary to consider further the nature of the proceeding in- 
volved in the order of the court that the indictments should be "tried 
together and at the same time." We hâve said that under the circum- 
stances this was not a consolidation in the proper sensé of the word. 
The natural meaning and inhérent force of the word "consolidation" 
are perfectly plain and irrésistible, although it is known that in some of 
the authorities the word is used loosely. It has its place in proceedings 
in equity, or in admiralty, where several libels or pétitions are, by au- 
thority of; thé court, combined into one, so that at the close only one 
decree is rendered. An example of this in admiralty is found in The 
North Star, 106 U. S. 17, 27, 1 Sup. Ct. 41, 27 L. Ed. 91, where unifica- 
tion by consolidation proper was clearly expressed. Beyond ail ques- 
tion, no such consolidation could arise with référence to the présent 
indictments; because otherwise the implied prohibition of the statute 
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on which they were based against combining in one îndîctment more 
than three offenses would be indirectly defeated. The resuit is that, 
as neither indictment lest its identity, the material rights of both par- 
ties as to each continued the same, unless so far as otherwise neces- 
sarily involved in the trial of ail at the same time with the same jury, 
or unless so far as expressly provided by statute or necessarily implied 
from what the statute enacts. Accordingly, in Mutual Life Co. v. 
Hillmon, 145 U. S. 285, 293, 12 Sup. Ct. 909, 36 L. Ed. 706, in speak- 
ing of the statutes we are discussing, it naturally fell into the use of the 
following language : "No défendant could be deprived [meaning none 
could be deprived by an order for trying cases together], without its 
consent, of any right material to its défense, whether by way of chal- 
lenge of jurors," etc. It is true that this broad language was not 
strictly essential to the case in which it was used, but the way in wl.ich 
the court fell into it illustrâtes strikingly that it is the natural construc- 
tion to be given to the statutes in question. Therefore it rests on the 
United States to make it clear that this natural reading should not hâve 
full effect. With such reading the conclusion follows that, inasmuch 
as by the express language of section 819 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 629] the plaintiff in error had a right to three 
peremptory challenges on each indictment if tried separately, this was 
a "right material" to his défense, not to be taken away merely because 
several indictments were submitted to the same jury at the same time. 
Not only is there no provision of the statute to the contrary, but there 
is nothing in the practical conditions of a joint trial which would justify 
the court in holding that the statute by implication necessarily deprived 
the plaintiff in error of the right claimed by him. 

It is indisputable that the right to challenge peremptorily is a "right 
material" to the défense, as that expression is used in Mutual Life 
Company v. Hillmon. Indeed, it is among the most useful weapons of 
défense put in the hands of an accused person. It is the only method 
of cutting off underground, malevolent currents, visible at some times 
to no one except the accused and his counsel, and sometimes not even 
to both of them. Without its uncontroUed exercise, justice would be 
absolutely unobtainable in many cases. The greatest of ail French 
novelists, writing with référence to some noblemen charged with vio- 
lence towards a person who had acquired their confiscated estâtes at 
the period of the incipiency of the First Empire, pointed out the hope- 
lessness of défense before a jury some of whom had purchased national 
lands, although no issue relating thereto was involved. In the présent 
case the District Court, according to well-settled rules, was privileged 
to refer formally to its own records, and, for the purpose of advising 
ourselves with regard to the spirit of this statute, we can informally 
turn thereto. On doing so it might appear by proceedings in bankruptcy 
against Betts and Fisher that their dealings were very extensive, and, 
either through fraud or blundering on their part, very unfortunate. 
They dealt with a great many persons, ranging through many loçali- 
ties in the district of Massachusetts, and involving heavy losses. Thèse 
facts illustrate the desirability of being abîe to purge the jury with réf- 
érence to the numerous localities where this trial might stir up smoul- 
dering préjudices, thus emphasizing the necessity, under at least some 
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circumstances, of enlarging the number of challenges proportionately 
to the number of the différent offenses alleged. Blackstone's Com- 
mentaries, vol. 4, 353, characterizeg this privilège as involving "an ar- 
bitrary and capricious species of challenge"; and the learned author 
regards the law as protecting it not only for substantial reasons, but 
so that, in view of "sudden impressions and unaccountable préjudices," 
the prisonef may hâve assurance that the jurors stand unprejudiced, 
and that he may hâve a "good opinion" of them. However this may 
be, the purposes for which peremptory challenges are required are of 
such varied, unexpected, and sometimes unprecedented characters, 
that the inability to accomplish justice without them prohibits the courts 
f rom clipping the wings of the right to them beyond what the common 
law or the statute clearly requires. 

Sometimes the best way to make certain of the falsity of a position 
is to sift the arguments proposed in its favor. The United States first 
urge the point of convenience. They say it was for the prisoner's 
convenience that the nine indictments should be tried together, and that 
the statute did not contemplate the impractical procédure which would 
enable him to challenge off at a single trial two juries and a half. 
The record does not show that Betts objected to the nine indictments 
being tried together. Perhaps he would hâve objected strenuously 
iî he had understood that his right of peremptory challenge was there- 
by diminished. HoWever, a question of convenience with référence to 
the construction of a statute is not to be determined by a single case. 
Mr. Justice Story, in United States v. Marchant, 12 Wheat. 480, 481, 
6 L. Ed. 700 et seq., points out that when at the common law each per- 
son jointly indicted for a capital offense had a full right of challenging 
peremptorily, those accused sometimes found it convenient to be tried 
together and sometimes otherwise; and that the convenience involved 
in being tried together grew out of the multiplication of the number of 
challenges thus practically given. It is rarely either convenient or 
safe, or conducive to justice, for an accused person to be put on trial 
at the same time and before the same jury for a very large number of 
offenses, even of the same class. The point of convenience of the kind 
to which the United States thus refers bears as much against their 
contention as for it. It may be convenient for the United States, and 
undoubtedly assists in obtaining convictions, to put before a jury a 
mass of évidence bearing more or less pertinently on the whole group 
of alleged numerous offenses, which would not be admissible if only 
one were in issue; but expérience bas sometimes shown that the in- 
convenience to the accused coming therefrom rises to the danger point. 
Therefore, if this statute is to be construed according to the question 
of mère convenience, whose convenience are we to assume Congress in- 
tended to consult? It is true that, where a proposed construction 
would occasion great inconvenience, or produce an inequality or in- 
justice, that construction is to be avoided if another and more reason- 
able interprétation is présent jn the statute. Knowlton v. Moore, 178 
U. S. 41, 77, 20 Sup. Gt. 747, 44 L. Ed. 9f)9 ; Bird v. United States, 
187 U. S. 118, 134, 23 Sup. Ct, 42, 47 L. Ed. 100. The mère question 
between the right to challenge three jurors and the right to challenge 
two juries and a half, as put by the United States, is certainly not within 
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the meaning of the expression "great inconvenience." An inconven- 
ience which controls the construction o£ a statute must be an inconven- 
ience of such a kind as to force the court to find a reasonable interpréta- 
tion in lieu of one which is unreasonable. Such an inconvenience as 
spoken of hère is of such an inferior class that to attempt to détermine 
whether Congress had it in mind is necessarily a matter of pure spécu- 
lation. 

Again, the United States déclare impracticable a procédure which 
they say might give an accused person a right to challenge 150 jurors, 
and they urge anew that the statutes do not contemplate such an im- 
practicable resuit. Even such a supposed extrême contingency in- 
volves nothing serions. If it did, it might well be maintained that, 
when Congress authorized several indictments to be tried together, it 
intended the right to challenge should be eut down as though there 
were but one ; but, as no situation which can reasonably be anticipated 
approaches any condition of necessity, the theory of convenience or 
inconvenience pressed on us by the United States should properly be 
classed as one of those "too uncertain" tliings to justify resting thereon 
the judgment of a court in the interprétation of this statute. Bâte 
Refrigerator Company v. Sulzberger, 157 U. S. 1, 37, 15 Sup. Ct. 508, 
39 L. Ed. 601. 

The next proposition of the United States on this score is that, inas- 
much as on the trial of a single indictment the greater or smaller num- 
ber of counts does not affect the right of challenge, the same reasoning 
applies to separate indictments when tried together. If in any case the 
United States see fit for reasons of their own to break up charges for 
numerous offenses into several indictments, instead of combining them 
into one, the person accused must, on the other hand, be protected in 
whatever advantages the law gives him by reason of such splitting up. 
This proposition of the United States is so plainly not a logical one 
that it clearly needs no further discussion. 

The United States then cite several cases, of which one is Withers 
v. Commonwealth, 5 Serg. & R. o9. Although thèse décisions seem to 
go to the undisputed proposition that on a single indictment one set 
of challenges only is allowed, no matter how many counts it contains, 
Withers v. Commonwealth presses the law a little further, but not 
to any adjudicated proposition. Whatever the United States rely on 
therein is mère dictum. The United States then press the proposition 
that the intent of section 921 was to make one case of what formerly ex- 
isted as several cases. This, we hâve shown, is clearly contrary to the 
letter of the statute and its spirit as applied to proceedings like those at 
bar. 

The United States afterwards shift their position and rest on 
the direct proposition that the particular portion of section 819 cover- 
ing challenges in misdemeanors is governed by the words "on the 
trial" ; and they maintain, therefore, that, no matter how many indict- 
ments, yet, as there vi'as hère but one trial, it follows that there could 
be but a single set of challenges. They quote the following portion of 
the section : "On the trial of any other felony, the défendant shall be 
entitled to ten and the United States to three peremptory challenges ; 
in ail other cases, civil and criminal, each party shall be entitled to three 
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peremptory challenges; and in ail cases where there are several défend- 
ants and several plaintififs," etc. They then proceed : "A proper con- 
struction of the second clause [meaning the clause which we hâve 
quoted] is that upon the trial each party is entitled to three peremptory 
challenges, the phrase 'in ail other cases' simply qualifying trial." 
Thçy add : "The semicolon indicates that the thought is incomplète, 
and that the adverbial phrase is to be repeated," Thereupon they 
further say that the words "in ail other cases, civil and criminal," should 
be interpreted as though they read, "On the trial, in ail other cases civil 
and criminal." Then they conclude that, as the record shows there 
was but one trial, the case is governed by the letter of the statute as 
they claim it should be grammatically rearranged. It is so plain that 
this is a forced construction that we need make no observation about 
it, except to say that it is clearly met by Mutual Life Company v. 
Hillmon, 145 U. S. 285, 393, 12 Sup. Ct. 909, 36 L. Ed. 706, already re- 
ferred to, and relied on by both parties. Such a construction neces- 
sarily means that under ail circumstances, where cases hâve been or- 
dered to be tried together, there can be but one set of challenges by ail 
the proponents and one set of challenges by ail the defenders; but 
Mutual lyife Company v. Hillmon holds directly to the contrary for 
cases where suits against différent défendants are ordered to be triea 
together under section 931 of the Revised Statutes. 

The United States then proceed : "Suppose it be contended that 
there were nine trials in this case, or nine cases upon trial, yet the 
question is, how many défendants were there to this action ?" The per- 
tinency of this question is difficult to comprehend. The topic of the 
number of parties involved in such proceedings has been expressly 
disposed of by section 819 [U. S. Comp. St. 1901, p. 639] in connec- 
tion with Mutual Life Company v. Hillmon. It in no way arises hère, 
and ît can throw no light on the case before us. In this connection, 
however, the United States maintain that Connecticut Mutual Insur- 
ance Company v. Hillmon, 188 U. S. 308, 33 Sup. Ct. 294, 47 L- Ed. 
446, a continuation of the litigation in 145 U. S. 285, 13 Sup. Ct. 909, 
36 L. Ed. 706, is favorable to their contention; but Connecticut Mutual 
Life Company v. Hillmon settled nothing, so far as we are concerned. 
There the trial court granted several sets of challenges, and the practical 
resuit was that its action in that respect was not disturbed. It is true 
that the Suprême Court did not touch the merits ; consequently noth- 
ing was decided pro or con. Nothing was said even as dictum tending 
to sustain this position of the United States. The headnote at page 
309, 188 U. S., page 394, 33 Sup. Ct, 47 L. Ed. 446, would lead to the 
understanding that the opinion states that the weight of authority is as 
claimed by the United States ; but the opinion says nothing of the kind. 
The point before the trial court was the converse of what was decided 
by the Suprême Court iji the earlier case. In the earlier case there 
were several distinct défendants in the various suits which were or- 
dered to be tried together, and the Suprême Court held that, notwith- 
standing the cases were ordered to be tried together, each défendant 
was entitled to peremptorily challenge three jurors, to the same extent 
as though they had been tried separately. In Connecticut Mutual In- 
surance Co. v. Hillmon the trial court held that, inasmuch as there 
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were several distinct défendants in the original suits, though the same 
plaintiff in ail, the plaintiff was entitled to several sets of peremptory 
challenges. Thereupon one of the défendants took ont a writ of error 
to the Suprême Court. The opinion in behalf of that court observes 
(page 211, 188 U. S., page 295, 23 Sup. Ct., 47 h. Ed. 446), that the rul- 
ing of the trial court was the converse of the proposition established in 
the earlier case; but it held that under the circumstances the plaintiff 
in error was not prejudiced. It thus avoided the question before us. 

The opinion in this case states at page 211, 188 U. S., page 295, 23 
Sup. Ct., 47 L. Ed. 446, that the plaintiff in error cited a number of dé- 
cisions in support of its construction of the statute, and it names one 
supposed to be to the contrary. We hâve examined the décisions cited, 
and we find that none of them bear on the question before us. After 
giving thèse citations, the opinion proceeds: "Conceding that the 
great weight of authority supports the proposition of the défendant, we 
are still of the opinion," etc. Thereupon the court disposed of the case 
as we hâve said. So far from stating, as said in the headnote, that the 
weight of authority was with the plaintiff in error, the opinion only 
conceded it for the purpose of argument. Thus a careful examination 
shows that the court decided nothing favorable to the United States 
with référence to the questions before us. 

The truth is that there is no décision of the Suprême Court which can 
be held to be an adjudication of the question before us, and no ex- 
pression from it, except what we hâve already quoted from Mutual 
Insurance Company v. Hillmon, 145 U. S. 285, 293, 12 Sup. Ct. 909, 
36 L. Ed. 706, to the effect that by an order to try cases together "no 
défendant could be deprived without its consent of any right material 
to its défense, whether by way of challenge of jurors or otherwise." 
Within that expression, as we hâve already explained, the right assert- 
ed by the plaintiff in error by way of peremptory challenge was a 
"right material" to his défense ; so that, therefore, if this citation could 
be regarded in its entirety as a definite ruling, it would be the end of 
this case, Assuming, however, that it cannot be so taken, we hold, 
as we hâve shown, that the right under discussion is a "right material" 
to the défense of the plaintiff in error, and that there is nothing in the 
positions submitted by the United States which requires us to înter- 
pret the language of the statutes to which we hâve referred as taking 
it away. Thus the United States not only fail to impress us that the 
statutes should be construed as they daim, but their propositions lead 
to the impression that, with ail the ingenuity which their légal advis- 
ers possess, no satisfactory basis can be constructed by them. 

We hâve not referred to section 1024 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 720], which relates especially to consolidations of 
indictments. This section originated in 1853, while section 921 [U. S. 
Comp. St. 1901, p. 685] originated in 1813. So far as we can discover, 
both sections, under proper rules of construction, hâve full effect. So 
far as the topic we are discussing is concerned, section 1024 makes no 
provision for trying indictments together, but only that the court may 
order them to be Consolidated. If this means anything more than was 
donc in the présent case, it certainly could hâve no just application to 
the indictments at bar. That section 1024 contemplâtes a proper con- 
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solidatîon may well be inferred from what has appeared in référence to 
it in the Suprême Court in I^ogan v. United States, 144 U. S. 263, 267, 
296, 12 Sup. Ct. 617, 36 L. Ed. 429, and Williams v. United States, 
168 U. S. 382, 18 Sup. Ct. 92, 42 L. Ed. 509. In McElroy v. United 
States, 164 U. S. 76, 77, 17 Sup. Ct. 31, 41 L. Ed. 355, 356, the opinion 
rendered by the Chief Justice in behalf of the Suprême Court, referring 
to section 1024, says : "The order of consolidation under this statute 
put ail the counts contained in the four indictments in the same cate- 
gory as if they were Separate counts of one indictment." This indicated 
that in the mind of the Suprême Court a proceeding under this section 
operated as a true consolidation. Therefore, in view of the spécial 
provisions of section 5480 [U. S. Comp. St. 1901, p. 3696], to which 
we hâve referred, proceedings on the indictments before us could not 
hâve been taken under section 1024, because so to do would be to de- 
feat the letter and purpose of the statutory direction that only three 
distinct offenses should be included in one indictment. In In re 
Henry, 123 U. S. 372, 8 Sup. Ct. 142, 31 L. Ed. 174, it was held that 
section 5480 of the Revised Statutes did not prohibit the finding of sev- 
eral indictments each of which charged three distinct offenses withiri 
the same six months ; but the Court of Appeals for the District of Col- 
umbia in Bass v. United States, 20 D. C. App. Cas. 232, 239, after re- 
viewing In re Henry, held that several indictments found under that 
section could not be Consolidated under section 1024. Therefore, find- 
ing for ourselves no occasion to question that the présent proceeding 
was under section 921, we hâve followed the lead of each party in that 
respect. 

Two décisions of the Circuit Court of Appeals in other circuits hâve 
been brought to our attention, namely, Stone v. United States, 64 Fed. 
667, 12 C. C. A. 451, and Times Publishing Ce. v. Carlisle, 94 Fed. 762, 
36 C. C, A. 475. The earlier of the two cases seems to hâve gone ofif 
as did Connecticut Mutual Ins. Co. v. Hillmon, aiready referred to, 
the ruling being found on page 672, 64 Fed., page 455, 12 C. C. A. 
The case is not authority either way on the record before us. Times 
Publishing Co. v. Carlisle has weight in favor of the plaintiff in error, 
although the question before us was given such scanty attention that 
we do not feel justifîed in accepting the décision as authoritative. At 
page 780, 94 Fed., 36 C. C. A. 493, it sustains the position taken by the 
trial court, which was the same that was sought to be brought under 
review in Connecticut Mutual Insurance Company v. Hillmon, where 
a single plaintiff in three suits against différent défendants, tried to- 
gether, was; allowed three full sets of peremptory challenges. 

Without, however, considering further the décisions, we are sat- 
isfied that sound reasohing compels us to sustain the position that the 
plaintiff in error was entitléd to three peremptory challenges on each 
indictment. While, therefore, we hâve questioned the proceedings in 
the District Court on other propositions, yet, being of the opinion that 
what observations we hâve made will render unnecessary any possible- 
future application to us with référence thereto, we rest our conclusion 
on the fact that the District Court allowed the plaintiff in error only one 
set of peremptory challenges. 
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The Judgment of the District Court is reversed, the verdict îs set 
aside, and the case is remanded to that court for further proceedings 
in accordance with law. 

ALDRICH, District Judge (dissenting). The several indictments 
against one and the same défendant relating to one and the same scheme 
to defraud, though technically presenting différent cases because of dif- 
férent maiHngs of the same circular, were properly tried together un- 
der the order of court, and, being so tried, they became in every 
practical, substantial, and essential sensé one case involving one trial. 
This being so, three peremptory challenges were ail the défendant was 
entitled to. As a matter of substance, there is no greater reason for 
multiplying the challenges hère than that which exists where similar 
charges are preferred in various counts in one indictment. Trying at 
one time the several indictments against a single défendant containing 
charges in respect to a single scheme to defraud based upon one and 
the same circular was in no way destructive of any substantial right 
mater ial to the défense. 

By order of court, and without objection, the cases, technically 
nine, though substantially one, were properly merged in one trial as 
one case. The object of the statutes authorizing such merger is to 
save expense and delay, and is as much in the interests of respondents 
as of the government. It would be a great hardship upon a respondent 
if criminal procédure conditions were such that he must be subjected 
to nine trials in a situation like that involved hère. 

The statutory right of three peremptory challenges "in ail other 
cases" in terms applies as well to civil as to criminal cases. The idea of 
consolidation, or of an order that several cases shall be tried together, 
is always founded upon the fact that the cases involve substantially 
one controversy, and are, therefore, in a substantial and essential sensé, 
one case. To so construe the statute in question as to préserve to each 
party in criminal and civil cases a peremptory right of full challenge 
in each of the cases merged for the purposes of one trial would defeat 
the object of the statute authorizing consolidation. Suppose it were 
a dozen civil cases, both parties exercising such rights under ordinary 
conditions would exhaust the panel and compel a continuance or a de- 
lay necessary to ordering new jurors, and ail this without saving to 
the party or parties any substantial or essential right. The multiplied 
ruie of 27 peremptory challenges under such circumstances as exist 
in this case would seriously obstruct the administration of the criminal 
law without saving to the respondent any substantial or bénéficiai right 
or advantage. The same would be true when the multiplied rule, if 
it obtains in criminal cases, shall be applied, as it logically and neces- 
sarily must be, to several civil suits tried together between private 
parties. 

I cannot concur in the idea that Congress, in attempting to avoid 
delay and expense to parties by authorizing a trial, as one case, of cases 
technically several though essentially involving one controversy, in- 
tended to create a condition, both in civil and criminal cases, not upon 
grounds of reason or substantial justice, but through the right of mu!- 
132 F.— 16 
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tiplied peremptory challenges, which should defeat îts purpose, and 
make the Consolidated procédure more difficult of administration than 
that involved in the old procédure and the old way. 



THE ELIZA LINES. 

(Circuit Court of Appeals, First Circuit. January 28, 1904.) 

Nos. 368-371. 

1. Admiraltt— Appeal— Review. 

Where a computatlon made by a commissioner In admlralty contalns a 
plaln error, which was called to the attention of the court, it may be cor- 
rected in the appellate court, although no formai exception was taken 
on that ground to the commîssloner's report. 

2. SaME— INTEEEST. 

The allowance of interest on an adjustment of conflictlng clalms In 
admlralty is discretlonary with the court. 

3. Samb— Eeroneous Obdeb. 

Oné who acted as agent for a party In obtalning an erroneous judgment 
directing the sale of a cargo, but who was not a party to the record, and 
had no personal Interest In the suit, cannot be held liable In damages as a 
tort feasor on account of the sale. 

On Rehearing. For former opinion, see 114 Fed. 307. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

PER CURIAM. Upon a rehearing of certain points in this case, 
we find that there is substantial error in the decree of the Circuit 
Court, due to an erroneous step in the computation of the amount 
of liability of Ward & Co. In making up this amount they were 
credited with the amount of freight's contribution to gênerai aver- 
age. This is clearly a crédit to which they are not entitled in such 
computation. We repeat, however, the expression in our former opin- 
ion : 

"It Is by no means clear, however, that the prelimlnary opinion of the Circuit 
Court justiâed the commissioher's mode of computation In his flrst report, or 
that the alternative report is so clearly correct that we can now adopt it." 

In discussing the question of waiver it was said in our former 
opinion that, if the parties had intended to rely upon objections to 
computations by the commissioner, the point should hâve been tak- 
en at least ypon the hearing before the Circuit Court, and in that 
opinion we acted upon thfe assumption that the point was not taken 
there. Upon careful considération of the arguments on rehearing 
it is now made clear that the point was urged before the Circuit 
Court, and we hâve reached the conclusion that it would be unjust 
to treat this question as waived by counsel. Aside from ail ques- 
tions of whether the error arose from the court's direction or from 
a mîsintèr'pretation of its directions by counsel or commissioner, 

T 2. See Admlralty, vol. 1, Cent. Dig. | 603. 
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we think it sufficîent to say that in the computations adopted there 
was an erroneous crédit, a plain error, and that counsel were rea- 
sonably diligent in their efforts to hâve this error brought to the at- 
tention of the Circuit Court and corrected. That it was presented 
in the Circuit Court is stated upon the brief for Ward & Co. The 
error was also before the Circuit Court on the face of the computa- 
tions of the commissioner's original report, and was amply ex- 
plained by the commissioner's supplemental report. That it was 
not corrected as a plain error of accounts was possibly due to the 
multitude of other détails presented to the Circuit Court prior to 
the entry of its decree. The amount involved is important, and we 
think that the libéral doctrine upon which this court proceeded in 
The Chattahoochee, 74 Fed. 899, 906, 21 C. C. A. 162, and in Cuddy 
V. Clément, 113 Fed. 454, 51 C. C. A. 288, is a sufficient ground for 
our intervention to cure this error, and that the rights of the par- 
ties should not be solely dépendent on the application of strict rules 
of procédure. 

For Ward & Co. it is contended that the error of the déduction 
of freight's contribution to gênerai average from the total amount 
of Ward's liability has been substantially cured, for the reason that 
the decree of the Circuit Court is founded on the assumption that 
freight's contribution to gênerai average was charged against Ward 
& Co. by being offset against items of crédit ; in other words, that 
errors of computation on one side were set off against errors of 
computation on the other side, and that a balance was struck, 
which the Circuit Court found, on the whole, reasonable and just. 
Upon a careful reading of the opinion of the Circuit Court, we find 
no indication that the item in question was thus used as an offset. 
On the contrary, by its spécification of the gênerai class of errors 
offset the opinion seems to négative this conclusion. We find noth- 
ing in the opinion that seems to us sufiScient to cure the plain eri"or 
of deducting freight's contribution to gênerai average, and no cal- 
culations based upon the évidence or findings of the court are pre- 
sented to support the contention that this item was in fact included 
in the balancing of errors. 

We are further of the opinion that the Circuit Court did not err 
in crediting to Ward & Co. the proceeds of the cargo. The cargo 
was their property, and its proceeds were applied by the District 
and Circuit Courts to the payment of the différent daims against 
them; and the amount was a just crédit in the computation of the 
total amount of their pecuniary liability. To deny them crédit for 
the item of $797.65 as expenses wrongfully thrown upon the cargo 
by procuring a sale would be entirely inconsistent with the gên- 
erai mode of computation for determining Ward & Co.'s liability 
adopted by the Circuit Court, and carried out by the commis- 
sioner. 

We are further of the opinion that there was no error of the 
Circuit Court in its directions as to interest, or in its failure to al- 
low interest. This matter rested in the discrétion of the court be- 
low, and we find no reason to disturb its action. The Maggie J. 
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Smith, 123 U. S. 349, 356, 8 Sup. Ct. 159, 31 L. Ed. 175 ; The Albert 
Dumois, 177 U. S. 240, 255, 20 Sup. Ct. 595, 44 L. Ed. 751; Redfield 
V. Ystalyfera Iron Co., 110 U. S. 174, 3 Sup. Ct. 570, 28 L. Ed. 109. 

The remaining question is as to the dismissal of Bradford Dar- 
rach from the cause as a party. By the final decree, judgment was 
given against him and his sureties for the full amount of his stipu- 
lation. We fail to find, in the briefs on rehearing, any spécifie 
reason why he should hâve been retained in the cause, or why the 
decree should run against him, as well as against the members of 
the firm of Ward & Co., except possibly the following: "It is net 
correct to say that he 'throughout appeared only as the agent of 
James E. Ward & Co.' " "Darrach acted throughout as the agent 
who enabled the wrongful acts of Ward & Co. to be accomplished." 
"Darrach chose to act as the agent of Ward & Co., and he must 
stand the conséquences." The gênerai suggestion of possible, but 
unspecified, injuries which might resuit from his dismissal is too 
vague, and does not require us to make conjectures as to its spécifie 
meaning. 

It is apparently suggested that Darrach should be retained as a 
party whose liability rests upon a tortious or wrongful act, but we 
think this theory of liability is not tenable. While the order for a 
sale made by the District Court was erroneous, the procuring of 
that order was not a tort, and Darrach's participation did not make 
him a tort feasor. There was an appeal in good faith to a judicial 
tribunal for the détermination of légal rights. The reversai of its 
décision does not make the parties liable as tort feasors for procur- 
ing erroneous action. 

"On the reversai of the judgment, the law raises an obligation in 
the party to the record, who has received the benefit of the errone- 
ous judgment, to make restitution to the other party for what he 
has lost." Bank of United States v. Bank of Washington, 6 Pet. 8, 
8 L. Ed. 299 ; Northwestern Fuel Co. v. Brock, 139 U. S. 216, 11 
Sup. Ct. 523, 35 L. Ed. 151. 

Save as a stipulator, we think that the Circuit Court was right in 
holding that he "throughout appeared only as the agent of James 
E. Ward & Co.," and in discharging him as a party. Darrach 
was not a party to the record who had received the benefit of an 
erroneous judgment. Upon principles of spécial contract, he was 
under no obHgation other than that for which judgment has been 
given against him. Upon principles of tort, he is not liable, as 
he was not a tort feasor; and the obligation to make restitution 
arising under the doctrine of the cases cited is an obligation implied 
by law upon équitable principles. It is unnecessary to consider 
how far the principle that, upon the reversai of an erroneous judg- 
ment, there should be indemnity, would give rise to an obligation 
of an agent who represented an irresponsible principal, since the 
record raised no question of this character. The Circuit Court 
imposed the obligation where it ultimately belonged — upon Ward 
& Co. ; and, consistently with the reasoning which led to that re- 
suit, and in the absence of any apparent reason for further retain- 
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ing a party who had appeared merely on behalf of his principals, 
who had subsequently intervened, dismissed him and held the prin- 
cipals. We find no error hère. 

The case is remanded to the Circuit Court, with directions to that 
court to revise the amount of the judgment against James E. Ward 
& Co. by disallowing the personal crédit to them of freight's contribu- 
tion to gênerai average, and to award against said James E. Ward & 
Co., in addition to the several sums already awarded against them in 
the decree of the Circuit Court, $1,535.43, the amount of said crédit, 
together with interest thereon from May 12, 1899 ; 45 per cent, of 
which amount and interest is to be recovered by Catharine T. Black, 
administratrix, in behalf of herself and the other part owners of the 
schooner Edward E. Barrett, and the remaining 55 per cent, and in- 
terest is to be recovered by the Banque de Gênes and Hans Andreasen ; 
said amount of 55 per cent, and interest, however, to be subject to the 
priorities, as between said Banque de Gênes and Hans Andreasen, al- 
ready provided in the decree of the Circuit Court. In other respects 
the decree of the Circuit Court is afErmed ; neither party to recover 
costs in this court. 



O'CONNELL V. MASON et al. 

(Circuit Court of Appeals, First Circuit August 25, 1904.) 

No. 519. 

1. JuDHES— Action to Chabge with Civil Liabilitt. 

Under the settled rule tliat Judges of courts of gênerai jurisdiction are 
not subject to civil actions by private sultors for their acts unless such 
acts are clearly outside the jurisdiction of the court in v^hieh they préside, 
a déclaration does not state a cause of action, wlthln the exception to such 
rule, by a mère gênerai allégation that the acts complained of were not 
judiclal acts, and were done wlthout authority or jurisdiction, where the 
particular acts set out do not sustaln such gênerai allégation. 

2. Action in Forma Pauperis— Dismissal— Statute Construed. 

The provision of Act July 20, 1892, e. 209, § 4, 27 Stat 252 [U. S. Comp. 
St. 1901, p. 707], authorizing the court to dismiss an action brought there- 
under in forma pauperis if satisfied that the alleged cause of action Is 
frivolous or malicious, applies to cases where the affldavit of poverty Is 
filed simultaneously with the filing of the writ. 

S. Dismissal— Frivolous Actions— Fowebs of Court. 

Aside from any statutory authority, a court of gênerai jurisdiction bas 
power on its own motion to dismiss an action as frivolous where the plead- 
ings présent no cause of action recognized by the law. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

For opinion below, see 137 Fed. 435. 

Bernard D. O'Connell, pro se. 

Herbert Parker, Atty. Gen. of Massachusetts, Frederick H. Nash, 
Asst. Atty. Gen., of Massachusetts, Lewis S. Dabney, Walter I. Bad- 
ger, Charles W. Bartlett, Samuel J. Elder, and Marquis F. Dickinson, 
for défendants in error. 
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Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. The rule of law which holds that 
judges of courts of gênerai jurisdiction shall only be subject to civil 
actions by private suitors in certain exceptional cases — as, for in- 
stance, where the acts complained of are clearly outside tiie jurisdic- 
tion of the court in which the judge présides — is very old and well 
understood. It is by no means and in no sensé a rule of nonliability 
of modem enunciation or invention. The rule is founded upon a 
public policy which demands an independent judiciary, the leading 
idea being not so much protection to the judges or the courts as pro- 
tection to the public in the right of an independent administration of 
justice. 

Generally speaking, the remedy against an oppressive judiciary is 
a public remedy, which résides with the people at large, to be used 
by their authorized and responsible agents and représentatives. We 
do not deem it at ail necessary to elaborate or discuss a rule which 
has for a long time been familiar to the légal profession and to an 
intelligent and justly discriminating public, both in this country and 
England. 

The questions involved in this case received very careful and pains- 
taking considération by the learned judge who presided in the Circuit 
Court, and we fully agrée with the resuit there reached. 

The only allégations in the déclaration in question which tend to 
bring the case within the exception to the gênerai rule of nonliability 
are the paragraphs which allège that the acts complained of were 
not Judicial acts under the circumstànces, and were donc without au- 
thority or jurisdiction. Such gênerai allégations are not sufïicient 
to control the question whether a case shall proceed to trial, or, on 
the other hand, be dismissed upon the ground that the déclaration 
siates no cause of action, and that the proceeding is therefore frivol- 
oas. Rules of pleading require the particular acts complained of to 
be set forth. This the plaintifï does in this case, and in his gênerai 
and concluding allégation says, "Said acts were not judicial acts," etc. 
An examination of the particular allégations show that ail the acts 
relate to officiai doings and judicial functions exercised with référence 
to matters within the jurisdiction of the courts of which the défend- 
ants in question were judges. "Mère epithetic charges" of conspira- 
cy and of oppression through extrajudicial doings are not sufficient 
to bring the case within the exception to the gênerai rule of non- 
liability. The particular acts in support of the gênerai charge must 
De stated, and, being stated in this case, they do not, in our view, 
sustain the gênerai allégations in the sensé of stating a légal cause of 
action. 

We see no defect in the construction . of the statute in question 
adopted by the court below which makes that provision of the act of 
Congress of July 20, 1893 (27 Stat. 252, c. 209, § 4 [U. S. Comp. St. 
1901, p. 707]), with référence to the power of dismissal of frivolous or 
malicious actions, apply to cases where the afifidavit of poverty was 
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filed simultaneously with the entry of the wrît. While in a strîctly 
technical sensé the suit was brought when the writ was made, in the 
substantial and essential sensé it was brought when the &uit was en- 
tered and the parties were before the court. It is quite clear that 
Congress, while intending to extend to poor and meritorious suitors 
the privilège of having their wrongs redressed without the ordinary 
burdens of htigation, at the same time intended to safeguard mem- 
bers of the public against an abuse of the privilège by evil-minded per- 
sons who might avail themselves of the shield of immunity from costs 
for the purpose of harassing those with whom they were not in ac- 
cord, by subjecting them to vexatious and frivolous légal proceedings. 
It would be extremely unwise and technical to defeat the manifest 
and salutary purpose of Congress by making this meritorious safe- 
guard of power to dismiss apply only to proceedings where the affi- 
davit of poverty was iîled before the writ was fîUed out, thereby leav- 
ing at large frivolous cases in which parties avail themselves of the 
statute after the suit is technically bi:ought and before the actual and 
substantial controversy begins. 

But quite aside from the power to dismiss conferred by the statute 
in question, we hâve no doubt of the inhérent and necessary power 
of courts of gênera! jurisdiction to protect members of the public from 
vexatious suits through an exercise of the right to dismiss frivolous 
proceedings which upon the face of the pleadings présent no cause of 
action recognized by the law. Unquestionably, the power to dismiss 
exists quite independent of express statutory authority, and may be 
exercised in a proper case by the court upon its own motion. 

Among the later well-considered cases to this efïect is that of Webb 
V. Fisher, 109 Tenn. 703, 72 S. W. 110, 60 L. R. A. 791, 97 Am. St. 
Rep. 863, where the court, declining to grant leave to the défendant 
to withdraw the gênerai issue and to demur, proceeded upon its own 
motion to dismiss the suit upon the ground that the déclaration stated 
no cause of action. 

The judgment of the Circuit Court is affirmed, without costs to 
either party. 
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BUTÎR T. KNTCKERBOCKER STEA5I TOWAnF CO, 

(Circuit Court of Appeals, First Circuit July Sd, 1904.) 

No. 524. 

1. TowAOE— Geottndtnq of Tow— Peesumption of Négligent Towagb, 

Where It was sliowu that ttie moving of a schooner from her dock up tli» 
river to a wlder part of the channel, to be there turned and headed for th« 
sea, was In sole charge of a tug, and tliat, altlîough It was a calm sumnier 
day, witli a njoderate tlde, and the schooner's helm was hard aport, she 
ran aground on the port side of the channel before she had gone more than 
three or four lengths, a prima facie case of négligence against the tug is 
made eut, and to exonerate herself from Uability she bas the burden of 
showlng that the accident oecurred from some cause for which she was 
not In fault 

Appeal from the District Court of the United States for the Dis- 
trict of Maine. 
In Admiralty, Suit against tug for injury of tow by grounding. 

Benjamin Thompson, for appellant. 
A. Nathan Williams, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. We are of the opinion that the ground- 
ing of the four-masted schooner Mary Manning on the westerly shore 
of the Penobscot river about two miles below Bangor, August 20, 
1900, was through the fault of the steam tug Seguin. 

The Seguin undertook to move the schooner from the American 
Ice Company's wharf on the westerly shore of the river, and to tow 
her up the river some 1,400 or 1,500 feet, to a place where the chan- 
nel was wider, and there to turn her, preparatory to her departure 
on her voyage. The schooner had an outside berth at the wharf; 
the schooner Charles A. Campbell having the inside berth. The 
Manning was headed up the river, and was loaded with ice. Her 
draft was 19 feet 4 inches forward, and 19 feet 3 inches aft. The 
channel opposite the wharf was about 270 feet wide. 

Whether she could hâve been turned at the wharf is an îmmaterial 
question, since there is no doubt that it was proper to take her up 
the river to a wider place, where it was customary to turn large ves- 
sels. There was an abundance of water to carry her clear, and there 
was was no danger of grounding if the Manning had moved directly 
up the river or out into the stream. Unless the schooner moved in 
farther towards the westerly shore, there was no danger of touching 
bottom. 

The Seguin had entire charge of moving the schooner, and there 
was no reason, so far as we can see, why, with the exercise of ordi- 
nary skill, the schooner could not hâve been kept oiï the shore. The 
tide was running up the river from half a mile to a mile an hour. 
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with a set towards the easterly shore, and there was practically no 
wind to affect the vessel. 
The answer allèges that: 

"The tug made fast to libelant's vessel by a hawser over her starboard bow, 
and started ahead, and proceeded out Into the channel, tben headed up the 
river so as to bring a strain on the vessel's bow off shore ; that the tug had 
only proceeded a short distance when the vessel took an unexpected sheer 
Inshore and grounded after she had proceeded about three or four times her 
length ; that the grounding was in no way due to the fault of the tug, but was 
wholly due to the fault of the vessel in not foUowing in the direction of the 
tug." 

There is no direct évidence of any fault of the schooner, but, on 
the contrary, there is direct and uncontradicted évidence that the 
schooner's wheel was hard aport throughout. 

Under such circumstances, the fact that the schooner went aground 
casts upon the tug the burden of establishing some excuse for the 
déviation from the usual and proper course. 

The Steamer Webb, 14 Wall. 406, 20 L. Ed. 774, is cited to the 
proposition that no presumption of négligence arises from the mère 
fact of damage to a tow. In that case, however, the court said 
(page 414, 14 Wall., 30 L. Ed. 774) : 

"But there may be cases in which the resuit is a safe criterion by whieh to 
judge of the character of the act whieh has caused it. Had the ship in this 
case been towed upon the shoal ten miles north or ten miles east of Handker- 
«hief Shoal, after leaving that shoal for Cross Rip, it cannot be doubted that 
the fact of the stranding at such a place would, In the absence of explanation, 
be almost conclusive évidence of unskillfulness or carelessness in the naviga- 
tion of the tug. The place where the Injury occurred would be considered in 
connection with the injury Itself, and together they would very satlsfactorily 
show a breach of the contract, if no excuse were given. At least they would 
be sufflcient to cast upon the claimants of the tug the burden of establishing 
some excuse for the déviation from the usual and proper course." 

In Inland & Seaboard Coasting Ce. v. Toison, 139 U. S. 551, 554, 
555, 11 Sup. Ct. 653, 35 L. Ed. 270, it was said : 

"The whole eflfect of the instruction in question, as applied to the case be- 
fore the jury, was that If the steamboat, on a calm day, and in smooth water, 
was thrown with such force against a wharf properly built as to tear up some 
of the planks of the flooring, this would be prima facie évidence of négligence 
on the part of the défendants agents in maklng the landing, unless upon the 
whole évidence in the case this prima facie évidence was rebutted. As such 
damage to a wharf is not ordinarily done by a steamboat under control of her 
officers and carefully managed by them, évidence that such damage was done 
in this case was prima facie, and, if unexplained, sufflcient, évidence of négli- 
gence on their part, and the jury might properly be so instructed. Stokes v. 
Saltonstall, 13 Pet. 181, 10 L. Ed. 115 ; Transportation Co. v. Downer, 11 Wall. 
129, 134, 20 L. Ed. 160 ; Railroad Co. v. Pollard, 22 Wall. 341, 22 L. Ed. 877 ; 
Le Barron v. East Boston Ferry, 11 Allen. 312, 317, 87 Am. Dec. 717; Feital v. 
Middlesex Railroad, 109 Mass. 398. 12 Am. Rep. 720 ; Rose v. Stephens & Con- 
dit Co. (C. C.) 11 Fed. 438." 

In order to prove négligence, it is not invariably necessary that 
the libelant shall show the spécifie détails of négligence, or ac- 
count for the exact manner in which the injury is inflicted. When 
the libelant proved that the moving of the vessel was in sole charge of 
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the tug, that the schooner's wheel was hard aport, and that on a 
summer afternoon, with a light breeze and moderate tide, and with 
nothing to prevent the tug from having such full control of the 
schooner as would keep her in deep water, she was so towed that 
she came up on the westerly shore, or upon a well-known rock, 
before she had gone more than three or four lengths, a prima facie 
case of négligence was established. 

The learned District Judge, though finding that the accident was 
not properly accounted for, declined to hold the tug respoïisible in 
damages. We are of the opinion that this was error, and that, 
under the rule of the cases cited, the burden of explanation was cast 
upon the tug to account for this apparently unnecessary grounding. 
The tug proved no fault in the management of the schooner, and 
gave no reasonable explanation why she did not keep the schooner 
under control. Upon this showing alone the libelant was entitled 
to a decree for damages. ' 

The libelant contends also that upon the admitted fact that the 
tug took the hawser ofif the Ma-nning's starboard bow, and ordered 
40 fathoms of line to be paid out before starting, she should be 
held négligent, as under such circumstances she could not hâve any 
control over the tow. 

Evidence was offered to show that this manner of towing a vessel 
was in itself, under the circumstances, dangerous and unskillful. 

We find it unnecessary, however, to détermine whether a tow 
could be properly controlled, in such a situation, while on a 40- 
fathom hawser. It is enough to décide that the schooner was not 
properly controlled, and that she was permitted to ground, without 
fault on her part, when there was no reason why she could not hâve 
been kept clear. 

The case is remanded to the District Court, with directions to 
amend its decree by allowJng damages for the grounding of the 
Manning on the westerly side of the Penobscot river, and for fur- 
ther proceedings not inconsistent with this opinion, and the appel- 
lant recovers his costs of appeal. 
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ELDKED T. BRBITWIBSER et al. 

(Circuit Court, W. D. New York. August 30, 1904.) 

1. Patents — Suit fob iNrBiNGEMEWT — Bstoppel. 

The owner of a patent Is not estopped to maintain a suit for Infrlnge- 
ment agalnst the user of an article which Is admltted to be essentially 
the same as one which has been held to infringe by the Circuit Court of 
Appeals, because of a contrary décision by the Circuit Court of Appeals 
of another circuit In a suit agalnst the manufacturer of defendant's ar- 
ticle. 

In Equity. Suit for infringement of letters patent No. 492,913, for 
an electric lamplighter, granted to Josephus C. Chambers March 7, 
1893. On motion for preliminary injunction. 

Louis K. Gillson and Offield, Towle & Linthicum, for complainant. 
Taylor & Hulse and August Becker, for défendants. 

HAZELr District Judge. This is an application for an injunction 
pendente lite to restrain the défendants, a copartnership, having its 
principal place of business in Buffalo, from infringing letters patent 
No. 492,913, issued to Josephus C. Chambers March 7, 1893, and by him 
assignée! to complainant. The patent relates to an improvement in 
electrical lamplighters. The moving papers show that the Circuit 
Court of Appeals for this circuit in Eldred v. Kirkland, 130 Fed. 342, 
and the Circuit Court of Appeals for the Seventh Circuit in Eldred v. 
Kessler, 106 Fed. 509, 45 C. C. A. 454, hâve differently construed the 
scope of the patent in suit. In the latter case, which was the earlier, 
it was decided that the Chambers patent must be narrowly construed, 
and, as the défendant therein did not infringe the précise construction, 
the bill as to him was dismissed; while in the first-mentioned case 
it was held that complainant's structure, although not a pioneer in- 
vention, was nevertheless entitled to a libéral interprétation, and the 
defendant's lighter, made in substantial compliance therewith, was de- 
clared to infringe. It was practically admitted on the hearing that the 
structure of the défendants, made and sold to them by William F. 
Kessler, défendant in the case considered in the Seventh Circuit, is 
in its essential material features exactly the same as the lighting 
device which was before the Circuit Court of Appeals in the Case of 
Kirkland, supra. No question, therefore, arises of doubtful invention 
or of noninfringement. 

The point strenuously asserted by défendants is that the adjudica- 
tion in the Seventh Circuit, restricting the scope of the patent in suit, 
is res adjudicata as to thèse défendants, who, as has been stated, pur- 
chased the infringing device from Kessler, the défendant in the Indiana 
case, and because of such décision the doctrine of estoppel has appli- 
cation. ' Thèse propositions are based upon a theory thought to be 

1[ 1. Effect of previous adjudication as to patent on Circuit Court of Ap- 
peals, see notes to Consolidated Piedmont Cable Co. v. Pacific Cable Ry. Co., 
3 C. C. A. 572 ; Thomson-Houston Electric Co. v. Hooslck Ry. Co., 27 C. C. 
A. 427 ; United States Freehold Land & Emigration Co. T. Gallegos, 32 C. C 
A. 475. , 
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fallacious that though the lighters in question admîttedly are an in- 
fringement, as decided by the Circuit Court of Appeals for the Second 
Circuit, the décision of the Seventh Circuit, nevertheless, gives to the 
manufacturers of the Hghters the right to make and sell them, and 
therefore the défendants, purchasers of the Kessler structure, are 
also protected by the earlier décision. No précèdent is called to my 
attention authorizing the application of the principles of estoppel 
under similar circumstances. The authorities cited by défendants 
(AlHs V. Stowell [C. C] 16 Fed. 783 ; Ide v. Bail Engine Co. [C. C] 
31 Fed. 901; National Cash Register Co. v. Boston Cash Indicator 
and Recorder Co. [C. C] 41 Fed. 51), from which the argument is 
evolved, do not apply. Even if they did, the cases cease to be an au- 
thority. Kelley v. Ypsilanti Dress Stay Mfg. Co. (C. C.) 44 Fed. 
19, 10 L. R. A. 686 ; Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ct. 244, 
28 L. Ed. 768; New York Filter Co. v. Schwarzwalder et al. (C. C.) 
58 Fed. 577. In the latter case, Judge Lacombe denied the motion for 
an order restraining the complainant from interfering with the business 
of the petitioner in sending out notices, threats, and warnings of in- 
fringement suits, etc., saying, in effect, that the law is settled by 
Birdsell v. Shaliol, supra, that recovery against the maker of an in- 
fringing apparatus is no bar to an action against the user for damages 
resulting from its use, and for injunction against further use. In this 
connection it should be noted that since the hearing of this motion 
Kessler has, without success, applied to Judge Kohlsaat, of the North- 
ern District of Illinois, in a suit against this complainant, for an in- 
junction restraining him from bringing suits against the users and 
sellers of the lighter held in this circuit to be an infringement, on the 
ground that the controversy resulting from the alleged infringement 
of the lighter described in the Chambers patent was res adjudicata. 
In the absence of express authority upholding the views of counsel 
for défendants, this court is not inclined tô refuse the relief to which 
complainant is apparently entitled. In the circumstances hère appear- 
ing, complainant is entitled to hâve his rights protected in limine. 
The application for preliminary injunction is granted. 



GROEL V. UNITED ELECTRIC 00. OF NEW JERSEY et al. 
(Circuit Court, D. New Jersey. September 13, 1904.) 

1. COEPOBATIONS^SUITS BY StOCKHOLDEKS— EeQTJISITES OF BiLL. 

Bquity Rule 94, prescrlbing the requisites of a blll by a stockholder to 
enforee rights of the corporation, was adopted for the purpose of prevent- 
ing coUusive suits in the fédéral courts of which they would not otherwise 
hâve jurlsdlctlon, and, except in the requirement that the bill be verifled 
by oath, such rule adds nothing to what was previously substantlally re- 
quired by correct pleading. It in no way affects the rule that, in deter- 
mining fédéral jurisdiction In such suits, the corporation Is to be aligued 
with the complainant or the défendants according to the facts. 

2. Same— JUKiSDiCTioN OF Fedeeal Coubt— Alignment of Parties. 

In a suit in eguity instituted by a stockholder in his own name, but upon 
a right of action in his corporation, such corporation is an indispensable 
party, and, for the purpose of determining the jurisdiction of a fédéral 
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court, will be aligned with the défendants whenever the offlcers or persons 
controlllng it are shown to be opposed to the object sought by the com- 
plaining stockholder, and when such opposition does not appear it will be 
aligned with the complalnant. 
3. Removal of Causes— Motion to Remand— Doubtful Jurisdiction. 

It is the duty of a fédéral court to remand a cause removed from a state 
court when its jurisdiction is doubtful. 

In Equity. On motion to remand to state court. 

Nathan Bijur and Edwin G. Adams, for complainant. 
R. V. Lindabury, Robert H. McCarter, and Charles E. Morgan, 
Jr., for défendant United Gas Imp. Co. 

LANNING, District Judge. The complainant is a citizen of the 
state of New Jersey, and a stockholder in the United Electric Company 
of New Jersey, a corporation organized under the laws of New Jersey. 
The défendants are the United Gas Improvement Company, a corpora- 
tion organized under the laws of Pennsylvania, and the above mentioned 
New Jersey Company. The complainant sues, on behalf of himself and 
other stockholders of the New Jersey company, to recover from the 
Pennsylvania company for the New Jersey company secret profits al- 
leged to hâve been received by the Pennsylvania company in the promo- 
tion and organization of the New Jersey company and in the sale and 
disposition of its stock and bonds. The bill was originally filed in the 
Court of Chancery of the state of New Jersey. The Pennsylvania 
company had the case removed to this court upon a pétition alleg- 
ing that the controversy therein is wholly between citizens of 
dififerent states, and that it can be fuUy determined as between 
them. The complainant now moves to remand the case to the 
New Jersey Court of Chancery on the ground that the citizenship 
of the parties is not such as to enable this court to assume juris- 
diction. He insists that the New Jersey company must be aligned 
with the Pennsylvania company as a party défendant, and that, as 
the complainant and the New Jersey company are both citizens 
of New Jersey, one being the complainant and the other a défend- 
ant, the removal of the case was erroneous. The Pennsylvania 
company, on the other hand, insists that, as no relief is sought 
against the New Jersey company, and no decree against it can be 
made, the citizenship of the latter company is not a factor to be 
considered in determining the question of jurisdiction, or, if it is, 
that the New Jersey company must be aligned with the complain- 
ant because its interests are identical with those of the complain- 
ant. 

In the second section of the removal act of March 3, 1875, as 
amended in 1888 (Act March 3, 1875, c. 137, § 3, 18 Stat. 470, amend- 
ed Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, 
p. 509]), it is provided that "when in any suit mentioned in this 
section [and the Pennsylvania company insists that this suit is 
such an one] there shall be a controversy wholly between citizens 
of différent states, and which can be fully determined as between 

Tf 3. See Removal of Causes, vol. 42, Cent. Dig. § 220. 
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them, then either one or more of the défendants actually interested 
in such controversy may remove said suit into the Circuit Court 
of the United States for the proper district." In construing this 
section, the Suprême Court has repeatedly held that, where a re- 
moval from a state court to a Circuit Court of the United States 
is made on the ground that there exists in the cause removed a 
controversy which is wholly between citizens of différent states 
and which can be fully determined as between them, there must 
exist in the suit a separate and distinct cause of action in which a 
controversy will be presented with citizens of one or more states 
on one side of it, and citizens of one or more other states on the oppo- 
site side of it. Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 823 ; Corbin 
V. Van Brunt, 105 U. S. 576, 26 L. Ed. 1176 ; Fraser v. Jennison, 
106 U. S. 191, 1 Sup. Ct. 171, 27 h. Ed. 131 ; Crump v. Thurber, 
115 U. S. 56, 5 Sup. Ct. 1154, 29 L. Ed. 328; Geer v. Mathieson 
Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 L. Ed. 1122. It 
is also settled that, if there be in any such cause any merely formai or 
nominal parties, their citizenship will be ignored in determining the 
question of the jurisdiction of a fédéral court. Wormley v. Wormley, 
8 Wheat. 451, 5 L. Ed. 651; Wood v. Davis, 18 How. 467, 15 L. Ed. 
460; Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. 3, 27 L. Ed. 69. And 
it is also settled that, in one respect at least, the removal act of 
1875 radically changed the law concerning the removal of causes 
from the state courts. Previous to its passage the position of 
parties in the record of a case was a governing factor in determin- 
ing their rights respecting a removal. Since its passage those 
rights are fixed by their actual relation to the controversy, without 
regard to their position as plaintiffs or défendants on the face of 
the pleadings. Removal Cases, 100 U. S. 457, 25 h. Ed. 593 ; Bar- 
ney v. Latham, 103 U. S. 205, 26 L. Ed. 514. 

The New Jersey company, in the case now under considération, 
cannot be considered a merely formai or nominal party. It is a 
necessary and indispensable party. The case could not proceed 
without it. The complainant seeks relief in its behalf because it 
will not seek it for itself. As it will not voluntarily act as com- 
plainant, the practice in equity requires that it shall be brought 
in as a party défendant. It follows that, in determining the ques- 
tion of jurisdiction, its citizenship cannot be ignored. But the 
mère fact that it stands as a défendant on the face of the pleadings 
does not fix its status in the controversy. That is fîxed by its 
real relation to the controversy. Whether that relation requires 
it to be ranged with the complainant or with the Pennsylvania 
company as a party défendant, is the question presented in this 
case. 

In Dodge v. Woolsey, 18 How. 331, 15 L. Ed. 401, the complain- 
ant, a citizen of Connecticut, filed his bill in the Circuit Court of 
the United States against a bank, a corporation of Ohio, in which 
he was & stockholder, and other citizens of Ohio, to hâve certain 
taxes assessed against the bank set aside. He had requested the 
bank to sue, and it refused. The jurisdiction of the Circuit Court 
was upheld. This case was decided 20 years before the passage 
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of the removal act of 1875, and during the time when, under the 
provisions of the judiciary act of 1789, the jurisdiction of a fédéral 
court in a controversy between citizens of différent states de- 
pended, not upon the relation of the parties to the controversy, but 
upon the places occupied by them as complainants and défendants 
on the face of the pleadings. Of course, under that rule the cor- 
poration of Ohio could not hâve been aligned with the complain- 
ant. The case furnishes no aid in solving the question now pre- 
sented. 

In Arapahoe County v. Kansas Pacific Raiiway Co., Fed. Cas. 
No. 502, decided in 1877, it appears that the commissioners of Ara- 
pahoe county, Colo., stockholders in the Denver Pacific Raiiway 
Company, a Colorado corporation, commenced proceedings in 
equity in a Colorado state court against the company and its di- 
rectors, two of wham were citizens of Colorado, but against whom 
no charges were made or relief asked. The other défendants were 
the Kansas Pacific Raiiway Company, a corporation of Kansas, 
and other parties who were citizens of other states. The object 
of the bill was to secure an accounting in favor of the Colorado 
company against the Kansas company, and to secure a decree in 
personam against the nonresident directors of the Colorado com- 
pany. On application of the Kansas company and other défend- 
ants, the case was removed to the United States Circuit Court. 
The corqplainants moved to remand. Mr. Justice Miller, of the 
Suprême Court, sitting in circuit, heard the motion. In consider- 
ing the question, he pointed out that the two défendant directors, 
who were citizens of Colorado, were declared in the bill to hâve 
protested against the wrong complained of, that it was hard to see 
why they were put into the bill at ail, and that they were entirely 
immaterial parties, and might be regarded as out of the case. As 
to the Colorado company, however, a différent conclusion was 
reached. It was held that the company was not a mère nominal 
party, but an indispensable party, without whose présence the suit 
could not proceed. But as the object of the suit was to secure an 
accounting to the Colorado company by the Kansas company, and 
a decree against the directors of the Colorado company who were 
not résidents of Colorado, the learned justice declared that the in- 
terest of the Colorado company was the interest of the complain- 
ants, and that the controversy in the case was one in which the 
complainants and the Colorado company, citizens of Colorado, were 
on one side, and ail the other défendants (excepting the two di- 
rectors of Colorado who were "immaterial" parties), citizens of 
other states, were on the other side. 

In Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827, decided in 
1881, a citizen of New York brought suit in the United States Cir- 
cuit Court for the District of California against his own company, 
a corporation of California, and the city of Oakland, Cal., and other 
parties, directors of his company. The opinion was again by Jus- 
tice Miller. A demurrer to the bill was sustained on the ground 
that the complainant had not shown by the allégations of his bill 
that the case could be sustained upon any principle justifying a 
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slockholder in suing hîs company in equity în his own name on a 
rîght of action éxistîng in that company, and in which the com- 
pany might itself be the appropriate complainant, and, further, 
because it did not appear that he had exhausted ail available means 
to obtain, within the company itself, the redress of his grievances. 
The subject-matter of the actual relation of the parties to the con- 
troversy was not considered or even referred to. The same remark 
is true of Huntington v. Palmer, 104 U. S. 482, 26 L. Ed. 833. 
Thèse two cases revealed to the Suprême Court so clearly the fact 
that a stockholder, a citizen of one state, and his corporation, a 
citizen of another state, might easily enter into a collusive agree- 
ment that a suit should be commenced in a fédéral court by the 
stockholder against his own company, and the other parties not 
citizens of the same state with the stockholder, for the purpose of 
securing relief for the stockholder's corporation, that the court was 
induced to promulgate the ninety-fourth rule in equity. In the pro- 
mulgation of that rule it is clear that the court did nothing more, and in- 
tended to do nothing more, than to require a stockholder filing a 
bill in equity against his own company and other parties for relief, to 
which he deems his company entitled, to conform to the principles 
stated in Hawes v. Oakland. In that case Justice Miller had com- 
mented (pages 452, 453, 104 U. S., 26 L. Ed. 827) on the looseness 
of practice that had grown up since the décision of Dodge v. Wool- 
sey, pointing out the fact that it had become a not uncommon thing 
for corporations to enter into collusive agreements with nonresi- 
dent stockholders for the bringing of suits in the fédéral courts, 
and, if there were no nonresident stockholders, to transfer a few 
shares to nonresidents for that purpose. To destroy this looseness 
of practice, and to restore the practice to its former conformity 
with true principles, a provision was inserted in the rule that in 
every such stockholder's bill there should be an allégation that the 
stockholder was such "at the time of the transaction of which he 
complains, or that his share devolved on him since by opération 
of law, and that the suit is not a collusive one to confer on a court 
of the United States jurisdiction of a case of which it would not 
otherwise hâve cognizance." He had further said (pages 460, 461, 
104 U. S., 26 L. Ed. 827) that, in addition to setting forth in his 
bill the grievances which call for relief, the stockholder "should 
show to the satisfaction of the court that he has exhausted ail the 
means within his reach to obtain, within the corporation itself, the 
redress of his grievances, or action in conformity to his wishes," 
and that he "must make an earnest, not a simulated, effort with 
the managing body of the corporation, to induce remédiai action 
on their part, and that this must be made apparent to the court" ; 
and, to give eflfect to this judicial exposition of the law, a further 
provision wais inserted in the rule that the bill "must also set forth 
with particularity the efforts of the plaintifl' to' secure such action 
as he desires on the part of the managing directors or trustées, and, 
if necessary, of the shareholders, and the cause of his failure to 
obtain such action." The rule contains no other provision what- 
ever, except that the allégations of the bill must be verified by oath. 
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It is apparent, therefore, that it was not the purpose of the court, 
by the promulgation of the rule, in any wise to alter or modify any 
of the jurisdictional principles upon which such a bill should be 
founded. It does, indeed, require an express allégation in the bill 
that the suit is not a collusive one. But before its promulgation it 
had always been the law that the facts alleged in the bill should 
be those from which no inference of collusion could reasonably be 
drawn, and that, if at any time in the progress of a suit it appeared 
to be a collusive one, the bill would be dismissed. The provision 
of the rule that the bill shall contain an allégation that the suit is 
not collusive, merely requîtes the statement in express language 
of a fact that in a properly framed bill should always hâve appeared, 
though, perhaps, before its promulgation, averments which would 
hâve excluded any reasonable inference of collusion would hâve 
been deemed sufficient. It follows that, as to the allégations of a 
bill, the rule requires nothing substantially new. The only really 
new thing required by it is that the allégations of the bill shall be 
verified by oath. The English and American cases preceding the 
promulgation of the rule established, according to the exposition 
in Hawes v. Oakland, a principle which rendered it necessary for 
a stockholder filing a bill against his own company and other par- 
ties, for relief in behalf of his company, to allège in substance ail 
the facts required to be alleged by the rule. The rule, except as 
to the provision concerning the vérification of the bill by oath, is, 
in efïect, merely confirmatory of what was by correct practice be- 
fore required. It does not, therefore, in any manner alter or modify 
the rule concerning the alignment of parties stated in the Removal 
Cases and in Bamey v. Latham. 

In Greenwood v. Freight Co., 105 U. S. 13, 26 L. Ed. 961, decided 
at the same term as Hawes v. Oakland and Huntington v. Palmer, 
the bill was filed by a citizen of New York against his company, 
a corporation of Massachusetts, and other parties, citizens of the 
latter state. On a demurrer to the bill it was contended in sup- 
port of the demurrer that the complainant, whose interest was 
merely that of a stockholder in the Massachusetts company, showed 
no right to sustain the bill, the object of which was to assert rights 
of the Massachusetts company. By the bill the complainant de- 
clared that the défendant the Union Freight Railroad Company was 
about to proceed in such a manner, under a certain act of the Lég- 
islature of Massachusetts passed in 1872 (St. 1872, p. 279, c. 342), 
that the complainant's company would be utterly destroyed and 
its contracts impaired, and his stock in his company made valueless; 
that he had requested the directors of his company to take steps 
to assert the rights of the company, and that they had declined to 
do so, on the ground that the assertion of such rights in the state 
courts would be accompanied with many embarrassments. Justice 
Miller, who delivered the opinion in this case also, after referring 
to Hawes v. Oakland, said: 

"We refer to that opinion for the principles which must govern this branch 
of the présent case. It is sufflcient to say that this bill présents so strong a 
case of the total destruction of the corporate existence, and of the annihilation 
132 F.— 17 
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of ail corporate powers under the act of 1872, that we thlnk complalnant, as 
a stockholder, cornes wlthln the rule laid down In that opinion, and which 
authorlzes a shareholder to malntaln a suit to prevent such a disaster, where 
the corporation peremptorily refuses to move in the matter." 

In this case, therefpre, the Massachusetts company was clearly 
aligned with the défendants; for, being- a necessary and not a 
formai party, it must hâve been aligned either with the complain- 
ant or the défendants, and, had it been aligned with the complain- 
ant, there would haye been a Massachusetts party suing other 
Massachusetts parties, and the court would hâve no jurisdiction. 

In Détroit v. Dean, 106 U. S. 537, 1 Sup. Ct. 560, 27 L. Ed. 300, 
the bill was dismissed because of collusion between the complain- 
ant and his company. That case gives no aid hère. 

In New Jersey Central Railroad Company v. Mills, 113 U. S. 249, 
5 Sup. Ct. 456, 28 L. Ëd. 949, the bill was filed in the Court of 
Chancery of New Jersey by two citizens of that state, executors 
of Stephen Vail, and as such stockholders in the railroad company, 
a corporation of New Jersey, against that company and a Pennsyl- 
vania corporation, and several individuals, citizens of New Jersey, 
Pennsylvania, and Maryland, and directors in one or both of the 
corporations, to set aside a lease made by the New Jersey com- 
pany to the Pennsylvania company, and for an account of profits 
received under the lease. The défendants filed a joint answer, 
after which the case was removed to this court on the joint péti- 
tion of ail the défendants who, in their pétition, stated that the défend- 
ants, other than the two companies, were made parties only by reason 
of their officiai connection with those companies, that they were not 
necessary or substantial parties to the controversy, that the complain- 
ants had the right to sue on behalf of the New Jersey company, and 
that the controversy was therefore' between citizens of différent states. 
By this pétition, it will be observed, the défendants aligned the New 
Jersey Company, which was a défendant on the face of the pleadings, 
with the complainants, and thus sought to establish the jurisdiction of 
this court. This court refused jurisdiction and remanded the case. 
On appeal from that order Mr. Justice Gray said : 

"The controversy in this case is not between citizens of différent states. 
* • * Ail the défendants unité in defendlng the acts complained of, and 
in denying the illegality and fraud charged against them. The New Jersey 
corporation Is In no sensé a merely formai party to the suit, or a party in the 
same interest with the plalntiffs, but is rlghtly and necessarily made a de- 
fendant" 

The order to remand was affirmed. Plainly, therefore, the court 
aligned the New Jersey company with the défendants. 

In East Tennessee, etc., Railroad v. Grayson, 119 U. S. 240, t 
Sup. St. 190, 30 L. Ed. 382, Grayson, a citizen of Alabama, filed a 
bill, as a stockholder of a company incorporated under the laws 
of Tennessee, Alabama, and Mississippi, against that company, 
and another company incorporated under the laws of Tennessee 
and Georgia, to secure a cancellation of a lease executed by the 
former to the latter company. The case was removed on the pé- 
tition of the latter company to the United States Circuit Court, 
and by that court remanded to the state court. On appeal, Mr. 
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Chief Justice Waite said the case could not be distinguîshed from 
New Jersey Central Railroad Company v. Mills. As to the sug- 
gestion that in the New Jersey Central Case ail the défendants had 
petitioned for the removal, while in the case then under considéra- 
tion the complainant Grayson's company had not joined the other 
défendant in the pétition for removal, the court said : 

"But hère the allégations of the bill, whlch, for the purposes o£ the présent 
inquiry, must be considered as confessed, are to the elïect that the two com- 
panies are acting in harmony upon the question of valldity, and that, unless 
restrained, the Memphls & Charleston company [Grayson's company] will 
make a settlement whlch will be greatly to the injury of its niinority stock- 
holders, of whom this complainant is one. Thls is certainly the équivalent 
of the joint answer in the other case." 

Hère, too, the complainant's company was aligned with the other 
défendant. 

In Quincy v. Steel, 120 U. S. 241, 7 Sup. Ct. 520, 30 L. Ed. 624, 
Steel, a citizen of Alabama and a stockholder of an Illinois cor- 
poration, filed his bill in the United States Circuit Court for the 
Southern District of Illinois, against that corporation and the city 
of Quincy, 111., to enforce a contract existing between the two de- 
fendants. He failed to comply with the provisions of the ninety- 
fourth equity rule. The demurrer to the bill was sustained on this 
ground only. The question of the proper alignment of the parties 
to the controversy was not alluded to. 

In Hutton v. Bancroft & Sons Co. (C. C.) 77 Fed. 481, the com- 
plainant, a citizen of Delaware and a stockholder in the Bancroft 
&- Sons Company, a corporation of Delaware, filed his bill in the 
Delaware Court of Chancery against that company and one Bloede. 
a citizen of Maryland. The suit was removed to the United States 
Circuit Court on the pétition of Bloede. A motion to remand was 
denied. By the bill of the complainant it was alleged that, by rea- 
son of certain représentations by Bloede, the company had been 
induced to enter into an agreement with Bloede whereby the com- 
pany was to exchange some of its stock for stock of the Victor G. 
Bloede Company; that the stockholders of the Bancroft & Sons 
Company, in the absence of the complainant, had ratified the 
agreement; that the agreement was made without lawful author- 
ity; that Bloede had received large dividends on stock of the 
Bancroft Sons Company acquired by him under the agreement, and 
that other dividends had been declared in his favor; that the rep- 
résentations by Bloede to the company were false, and known by 
him to be so; and that the company would not hâve entered into 
the agreement if it had known the truth concerning the représenta- 
tions. The prayer was that Bloede might be required to repay the 
dividends by him received, to surrender his stock for cancellation, 
and that the company be restrained from paying to him'any fur- 
ther dividends, etc. The company's separate answer admitted that 
it was induced to make the agreement by reason of Bloede's false 
représentations, and that upon the discovery of the truth as to the 
représentations it endeavored to secure a return of the stock by 
Bloede to the company. It also admitted ail the other allégations 
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of thé bîll except the one charging it with having exceeded îts 
lawful authority in making the agreement, which it neither admit- 
ted nor denied, but submitted to the judgment of the court. With 
thèse facts before the Circuit Court, it was said : 

"There appears to be no matter of dispute, or any eontroversy whatever, 
between the complalnant and the défendant the Joseph Bancroft & Sons 
Company. On the contrary, it Is apparent that their Interests in the outeome 
of the présent suit are really the same, and that they are both seeking the 
same objecta, to wlt, the return and cancellation of the stock of the Bancroft 
& Sons Company which has been issued to Bloede, the repayment of the money 
paid to hlm for divldends thereon, and an Injunetion to prevent the payment 
of any further dividends on that stock. So complète Is the identity of interest 
between the complainant and the Bancroft & Sons Company, there eannot be 
the slightest doubt that a decree sustaining the bill in every particular would 
be equally satisfactory to both. In fact, they are, for the purposes of the 
présent suit, joint complalnants. There Is but one exception, already noted. 
In the answer of the Bancroft & Sons Company to its uniform admissions 
of the charges in the bill, and that is In référence to the alleged unauthorized 
act of the Bancroft & Sons Company in the purchase of the stock of the Victor 
G. Bloede Company. To thîs charge, however, the answer makes no déniai, 
and submlts the question to the judgment of the court. There is, therefore, 
no matter of dispute between Hutton and the Bancroft Company." 

The déniai of the motion to remand was evidently because the 
complainant's company was aligned with the complainant and not 
the défendant, and consequently that the suit was, in reality, one 
between citizens of Delaware and a citizen of Maryland. Such 
alignment was entirely proper. It is difficult, however, to har- 
monize the case with the doctrine of Hawes v. Oakland. It does 
not appear that the complainant made any effort, before filing his 
bill, to get the company itself to commence a suit. It is true the 
case was commenced in a court of the state of Delaware. It is also 
true that the courts of that state' may not hâve adopted so rigid 
a rule concerning the essential allégations 'in a stockholder's bill 
as that declared in Hawes v. Oakland. But no such considération 
can affect the administration of justice in a fédéral court. Though 
a stockholder's bill filed in a state court may not, by any rule of 
that court or any law of the state, be required to be verified by 
oath, and though, in a case removed from a state court to a fédéral 
court, the provision of the ninety-fourth equity rule concerning 
such vérification is not applicable, the bill, though removed from 
a state court, must contain the essential allégations required by 
Hawes v. Oakland, otherwise it will be demurrable just as a bill 
failing to contain such allégations filed originally in a fédéral court 
is demurrable. This point, however, does not seem to hâve been 
presented in Hutton v. Bancroft & Sons Co., nor was it considered 
in the opinion. The opinion, therefore, eannot be deemed as one 
supporting the doctrine that in ail cases where a stockholder and 
his company are citizens of the same state, and the stockholder 
files a bill against his company and citizens of other states for 
relief to which his company is entitled, his company shall be 
aligned with the complainant. It supports only the doctrine that, 
on a stockholder's bill for the redress of grievances suffered by his 
corporation, the corporation, if there be no real eontroversy be- 
tween it and the stockholder, will, though it be a party défendant 
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în the suit, be aligned with the stockholder as a party complain- 
ant in the controversy. 

In De Neufville v. New York & Northern Ry. Co., 81 Fed. 10, 
26 C. C. A. 306, we hâve a décision by the Circuit Court of Appeals 
of the Second Circuit. In this case the bill was iîled by a stock- 
holder, who was not a citizen of the state of New York, against his 
own corporation and another corporation, both citizens of New 
York. A demurrer to the bill for want of equity was sustained by 
the Circuit Court. The Circuit Court of Appeals reversed the Cir- 
cuit Court, holding the bill to be good, and in the course of the 
opinion used this language : 

"The real controversy is between the corporation, whose offlcers refuse to 
assert its rights, and the alleged conspirators, who hâve deprived it of Its 
property. If the wholesome rule approved hy the Suprême Court In numer- 
ous décisions were followed, and the parties arrangea, not as they stand In 
title, but according to their Interest In the controversy, we would hâve the 
New York & Northern Railway Company [the stockholder's company] elassl- 
fied as a plalntiff, and the dlverslty of cltizenship necessary to confer juris- 
diction would no longer exlst. If the Circuit Courts were entirely free to 
enforce the provisions of the fifth section of the act of 1875 to every case 
where It loglcally applies, they would, no doubt, be able to relieve their doek- 
ets, as was suggested In Hawes v. Oakland, of many cases which hâve no 
proper place there ; but the décisions in Dodge v. Woolsey, Hawes v. Oakland, 
and Quincy v. Steel, and the ninety-fourth rule In equity, seem to preclude 
a strict application, in cases such as the one at bar, of the rule that parties 
may be rearranged according to interest ir. the controversy." 

With profoundest respect for the opinions of this high court, I 
must withhold my assent to the statements above quoted. Evi- 
dently, the Circuit Court of Appeals refused to align the complain- 
ant's company with the complainant because they supposed the cases 
cited and the ninety-fourth equity rule had modiiîed the "wholesome 
rule approved by the Suprême Court in numerous décisions" con- 
cerning the arranging of parties according to their interest in the 
controversy. I hâve already endeavored to show that no such 
modification has been made. It may be well, however, to refer again 
to the cases cited by the Circuit Court of Appeals. Dodge v. Wool- 
sey was decided in 1855, when, under the law as it ther^ stood, the 
parties were classified according to their places in the pleadings. 
Ever since the construction of the act of 1875 by the Suprême Court 
in the opinions rendered in the Removal Cases and in Barney v. 
Eatham, the parties hâve been classified by that court, not accord- 
ing to their real interest in the controversy, as stated in the De 
Neufville Case, but according to the facts of the case. In the Re- 
moval Cases the court said : 

"TJnder the new law the mère form of the pleadings may be put aside, and 
the parties placed on différent sides of the matter in dispute according to the 
facts." 

And in Barney v. Latham, in referring to the Removal Cases, 
the court said: 

"Disregarding as Immaterial the mère form of the pleadings, and placing the 
parties on opposite sides of the real matter In dispute according to the facts, 
we found that the only controversy there was between citizens of Ohio and 
Pennsylvania on one side, and certain corporations created under the laws 
of lowa on the other." 
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Hawes v. Oakland and Quincy v. Steel, as above stated, were 
collusive suits, and dismissed for that reason, without considéra- 
tion of the question of the proper alignment of the parties therein. 

In the De Neufville Case the complainant averred in his bill that 
the défendants had obtained control of a majority of the stock and 
bonds of his company for the purpose of wrecking it; that they 
had procured, by résignation and élection, a board of directors of 
the complainant's company in harmony with that purpose; and 
that the board so elected did in fact, by refusing profitable busi- 
ness and diverting trafïic, accomplish such purpose. In such a case 
the classification of the parties "according to the facts" would put 
the complainant on one side of the controversy and his own cor- 
poration on the other; for, as a corporation can act only through 
its authorized agents, the position assumed in a controversy by 
such agents must necessarily fix the position of the corporation. 
Had this principle been adopted by the Circuit Court of Appeals, 
it would not hâve changed their judgment in the case, but that 
judgment would then, as I think, hâve been founded on reasons 
approved and adopted by the Suprême Court in the three cases of 
Greenwood v. Freight Co., New Jersey Central Railroad Co. v. 
Mills, and East Tennessee, etc., Railroad v. Grayson. 

In Lamm v. Parrot Silver & Copper Co. (C. C.) 111 Fed. 241, a 
stockholder filed a bill in a state court of Montana against his own 
company, a citizen of Montana, and a New Jersey corporation, and 
other parties, officers of the two corporations, whose citizenship 
is not stated. The relief sought was in aid of the stockholder's 
company. The case having been removed to the United States Cir- 
cuit Court, a motion to remand was made. On this motion the 
Circuit Court held that the stockholder's company must be aligned 
with the stockholder as a party complainant, that the controversy 
was between the stockholder and his company on the one side and 
the New Jersey company on the other side, that the controversy 
was separable from any controversy with the officers of the two 
companies, and that the motion to remand should be overruled. 
The bill charges that the directors of the stockholder's company 
acted in conjunction with the New Jersey company in forming and 
carrying out an alleged unlawful agreement. It does not appear 
that the stockholder made any efïort to secure redress through 
the action of his own company, though, possibly, as the directors 
of that company were parties to the agreement, he was relieved 
from that obligation. As in Hutton v. Bancroft Sons Co., so hère, 
the point whether the stockholder's company could be properly 
aligned with the stockholder as a complainant in the controversy 
was not specially considered. The only reason for removal stated 
in the pétition for removal was that a separable controversy ex- 
isted as between the stockholder and his company on the one side 
and the New Jersey company on the other side, and the only ques- 
tion argued, on the motion to remand, was the one of such separable 
controversy. True, the proper alignment of the parties was inci- 
dentally involved in that discussion, but it seems to hâve been 
assumed that if the officers of the two companies could be elim- 
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inated from the controversy the case should not be remanded. The 
case, therefore, can hardly be regarded as an authoritative one in 
the matter of the proper alignment of parties. 

In Elkins v. City of Chicago (C. C.) 119 Fed. 957, the Circuit 
Court for the Nortihern District of Illinois dismissed a bill because, 
inter alla, the complainant had not complied with the ninety-fourth eq- 
uity rule. The opinion contains some expressions not in harmony with 
the views hère expressed, but this language cornes nearer to what 
I conceive the true rule to be : 

"It Is the duty of the court, for jurisdlctional purposes, to ascertain the 
necessary parties to the suit, and align them upon the one slde or the other 
In conformity with their own interests and attitude, irrespective of their dés- 
ignations in the bill." 

In New Albany Waterworks v. Louisville Banking Co., 122 Fed. 
776, 58 C. C. A. 576, the Circuit Court of Appeals of the Seventh 
Circuit affirmed an order for a preliminary injunction made by the 
Circuit Court. The facts shown were that the complainant was 
a citizen of Kentucky, and filed a stockholder's bill against its own 
Company, a corporation of Indiana, and five of its seven directors, 
four of whom were citizens of Illinois and one a citizen of Indiana, 
and another corporation of Indiana. The bill was filed to set aside 
a lease made by the complainant's company to the other corpora- 
tion. Persons interested in the latter corporation had acquired a 
controUing interest in the stock of the complainant's company, and 
secured the élection of the five défendant directors through whom 
the lease had been secured. The Circuit Court had granted a pre- 
liminary injunction enjoining proceedings under the lease. The 
Circuit Court of Appeals held that the appellant's objection to the 
jurisdiction of the Circuit Court was untenable. It was conceded 
by the appellant that the majority of the directors in the complain- 
ant's company were opposed to the objects sought by the bill. 
Hère, it will be seen, the parties were ranged according to the facts. 
The bill could hâve been sustained only on the theory that the hos- 
tile attitude of the five directors of the complainant's company fixed 
the position of that company as a party défendant in the contro- 
versy. That classification showed a case in which a citizen of 
Kentucky was on one side of the controversy, and citizens of Indi- 
ana and Illinois on the other. 

Other cases in which the complainant's company was ranged 
with the défendants because of its antagonism to the complainant 
are MacGinniss v. Boston, etc., Mining Co., 119 Fed. 96, 55 C. C. 
A. 648, and Redfield v. B. & O. Raiiroad Co. (C. C.) 124 Fed. 929. 

The counsel for the Pennsylvania company, in the case now in 
hand, hâve very strenuously contended that the New Jersey com- 
pany cannot be aligned as a défendant with the Pennsylvania com- 
pany, but that it must either be deemed a nominal party or be aligned 
with the complainant. This contention has seemed to necessitate 
the foregoing review of the authorities. The rule deduced from 
them is that, in a suit in equity instituted by a stockholder in his 
own name, but upon a right of action existing in his corporation, 
the stockholder's corporation will be aligned with the défendants 
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whenever the officers or persons controlling the corporation are 
shown to be opposed to the object sought by the complaining stock- 
holder, and that, when such opposition does not appear, the stock- 
holder's corporation will be aligned witli the complainant in the 
suit. It may not be easy to bring the Arapahoe County Case and a 
few others into line with this rule. But it is believed that the cases 
decided by the Suprême Court involving the duty of classifying 
parties for the purpose of determining the question of the jurisdic- 
tion of Circuit Courts of the United States hâve established this 
rule. Adopting it as an established rule, we pass now to the con- 
sidération of the facts in the case at bar. 

The bill charges that the Pennsylvania company and its con- 
federates organized and promoted the New Jersey company, and 
caused it to be incorporated on March 4, 1899, by three individuals 
as incorporators, ail of whom were the agents and représentatives 
of the Pennsylvania company and its confederates ; that the capital 
paid in by the three incorporators was furnished to them by or at 
the instance of the Pennsylvania company and its confederates ; 
that the three incorporators had no real interest in the New Jersey 
company, or in the capital paid in by them ; that the three incor- 
porators, at the instance and behest of the Pennsylvania company 
and its confederates, elected themselves as directors of the New 
Jersey company ; that, simultaneously with the incorporation of 
the New Jersey company, the Pennsylvania company and its con- 
federates, through the Fidelity Trust Company of New Jersey as 
their agent, made and published an offer to the holders of the cap- 
ital stock of certain other corporations, called the subsidiary com- 
panies, to purchase and acquire from them their stock in such cor- 
porations in exchange for cash and bonds of the New Jersey com- 
pany, and to sell to them stock of the New Jersey company at $30 
per share; that the ofifer was accepted by substantially ail the 
holders of the capital stock of the subsidiary companies ; that the 
Pennsylvania company and its confederates caused the three direc- 
tors of the New Jersey company, who were the agents and repré- 
sentatives of the Pennsylvania company and its confederates, to 
issue and dèliver to the Pennsylvania company twenty millions 
of bonds and also twenty millions of stock of the New Jersey 
company, nominally in exchange for and payment of the stock of 
the subsidiary companies and the cash received on the disposition 
of the bonds ; that thé bonds, and so much of the stock of the New 
Jersey company as was purchased by the stockholders of the sub- 
sidiary companies, were delivered to the stockholders of the sub- 
sidiary companies, but that the Pennsylvania company and its 
confederates kept for themselves ail the residue of the stock of the 
New Jersey company, and ail cash paid for such stock by the stock- 
holders of the subsidiary companies, without giving any consid- 
ération for the same to the New Jersey company, and in fraud of 
the rights of the New Jersey company and its stockholders ; and 
that the complainant, being at the time of the offer a stockholder 
in one of the subsidiary companies, accepted the ofïer and pur- 
chased both bonds and stock of the New Jersey company, and that 
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he was unaware of the alleged fraud that had been practïced upon 
his Company and its stockholders by the Pennsylvania company 
and its confederates until within a few months previous to the 
fihng of his bill, when he obtained information which led him to 
mai<e further inquiries, which resulted in the discovery of the facts 
hereinabove set forth. The bill further allèges that after learning 
thèse facts, on August 11, 1903, the complainant addressed and 
delivered a letter to the président and directors of the New Jersey 
company, setting forth the facts, and requesting that company to 
bring an action for the recovery of the unlawful and secret profits 
thus made by the Pennsylvania company and its confederates, and 
generally to take such proceedings in the premises as might be 
necessary to protect the rights of the New Jersey company, but 
that that company bas notified the complainant of its refusai to 
bring the action. The prayer of the bill is for a discovery by each 
of the two corporations concerning varions subjects connected with 
the transactions set forth in the bill, that the amount of secret 
profits made by the Pennsylvania company and its confederates 
may be ascertained and decreed to be paid to the New Jersey com- 
pany, and that the New Jersey company may also recover dam- 
ages against the Pennsylvania company, and hâve gênerai relief. 

The allégations of the bill, which for the purposes of this motion 
must be taken as true, are sufficient to show that the New Jersey 
company is in the control of ofiîcers who are carrying out the pur- 
poses of the Pennsylvania company and its confederates, and that 
their position in the controversy is one of hostility to the position 
assumed by the complainant. The classification of the parties "ac- 
cording to the facts," and according to the principles adopted in 
Greenwood v. Freight Co., New Jersey Central Railroad Co. v. 
Mills, and East Tennessee, etc., Railroad v. Grayson, places the 
New Jersey company with the Pennsylvania company as a party 
défendant in the controversy. We therefore hâve a citizen of New 
Jersey on one side, and another citizen of the same state on the 
other side. Consequently, this court is without jurisdiction, and 
the case must be remanded to the New Jersey Court of Chancery. 

Even if the question of jurisdiction were doubtful, it would still 
be the duty of the court to remand the case. Fitzgerald v. Missouri 
Pac. Ry. Co. (C. C.) 45 Fed. 812; Kessinger v. Vannatta (C. C.) 27 
Fed. 890 ; McKown v. Kansas & T. Coal Co. (C. C.) 105 Fed. 657. 
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In re TROT STEAM LAUNDERING CO. 
(District Court, N. D. New York. September 17, 1904) 

1. BANKKUPTOT— MANUÏACTnTEINQ COKPOEATION — LAUNDEBING OF NEW AE- 
TICLKS. 

A corporation conducting a laundry, the largest part of its business 
being the washing, starching, ironing, and polishing of collars, cuffs, etc., 
for manufaeturers, before they are put on the market, is engagea prin- 
cipally in manufaeturing, and Is subject to proceedlngs in involuntary 
bankruptcy. 

In Bankruptcy. Involuntary proceeding to hâve the Troy Steam 
Laundering Company adjudicated a bankrupt. 

Betts & Draper, for petitioners. 

Frank H. Deal and Thomas H. Guy, for alleged bankrupt. 

RAY, District Judge. The alleged bankrupt is a corporation incor- 
porated under and pursuant to the laws of the state of New York. It 
is conceded that this corporation is insolvent, and has committed acts 
of bankruptcy which entitle the petitioners to an adjudication, if, within 
the bankruptcy law, the corporation may be adjudicated a bankrupt. 
The Company, a pétition having been filed against it, dénies that it is 
•within the provisions of Bankr. Law July 1, 1898, c. 641, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3418]. 

The case is submitted upon an agreed state of facts as follows : 

"The Troy Steam Laundering Conjpany was organized with a capital of 
$25,000 under the laws Of the state of New York, In 1892, and its object, as 
stated In the certiflcate of incorporation, was 'to carry on the laundry business 
in ail its branches ; the nature of such business Is laundering or washing and 
ironing clothing, cloths, linens, and other articles.' Said company Immediately 
began Its business in the village of Green Island, in the county of Albany, New- 
York, by having constructed a large laundering plant, and which represented an 
Investment of its entire capital. Said company continued to carry on its busi- 
ness as stated in its charter until February, 1901, when its object was extended 
so as to include 'the right to purchase, manufacture, and sell sblrts, drawers, 
collars, cuffs, shirtwalsts, neek wear, and other garments for men, women, and 
children.' The capital of the company was extended from tlme to tlme until 
$51,000 of its capital stock was issued, and the whole of this $51,000 was 
invested by it in its plant. In addition to $40,000 of a bonded debt, and in ad- 
dition to a surplus which it accumulated from tlme to tlme; so that at the 
tlme of the institution of thèse proceedlngs the amount Invested in real estate, 
plant, and machinery was àbout $105,000. Under such extension of its object 
said company for a short tlme engaged in the manufacture of shlrts, in expéri- 
mental stages only, and, flnding it unprofitable, ceased such manufacture, and 
has not engaged in it in any way since the summer of 1901, The business car- 
ried on by the corporation down to the time of the fliing of the pétition herein 
and since its incorporation in 1892 has been the washing, ironing, and launder- 
ing of shlrts, collars, cuffs, and shirtwaists for manufaeturers, and of ail 
kinds of wash garments for private persons and householders, and the capacity 
of the said company's plant is from 3,500 to 4,000 dozens of collars or cuffs 
per day for manufaeturers; aiso from 50 to 75 dozens of shlrts per day for 
manufaeturers ; and also its custom work. In such business the company em- 
ployed machinery which cost about $60,000, and consists of boilers, englues, 
washing machines, drying machines, drying rooms, starching machines, and 

If 1. Wbat persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank t. First Nat Bank, 42 C. C. A. 4. 
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Ironlng machines. The process involved the purehase and use of coal for steam 
power and drying purposes, and of electrie power for operating the machinery. 
and of large quantifies of soap, bluing, chemlcals, and starch for the washlng 
and laundering, and annually there is expended in this process, includlng labor, 
about $70,000. The total number of shirts, collars, cuffs, and shlrtwaists 
manufactured in the city of Troy Is about one hundred thousand dozen per 
day. Many of such manufacturers conduct their own laundry plants in con- 
nection with their manufacturing plants. Such articles are usually washed 
and laundered before they are sold to the jobbers or retailers, although un- 
laundered goods are also sold when specially ordered. Manufacturers who 
hâve no laundry plants of their own hâve their products washed and laun- 
dered in laundries Ilke that of the alleged bankrupt. The business conducted 
by the alleged bankrupt averaged since 1901 not less than 1,700 dozeus per 
day for manufacturers, at not less than 10% cents per dozen, or about $1,600 
per week ; while the maximum would be as high as 3,000 to 3,500 dozens per 
day. The gênerai average of such manufacturers' work bas, however, grad- 
ually decreased, owlng to the gênerai dullness of the trade, and in spite of the 
efforts and willingness of the alleged bankrupt to hold such business, until 
durlng the past six months the Income from the manufacturers' work about 
equaled the Income from custom work. The custom or work for nonmanu- 
facturers, and which consists of washlng and ironing articles already in use, 
bas averaged from $300 to $(500 per week at ail tlmes since 1901, with a maxi- 
mum of $720 per week. The plant of alleged bankrupt cannot be maintained 
without $600 per week income from custom work in addition to about $1,000 
per week from manufacturers' work, in order to pay expeuses on opération and 
flxed charges of such plant." 

It appears that in its articles of incorporation, filed July 20, 1893, the 
object of the corporation is declared to be "to carry on the laundry busi- 
ness in ail its branches; the nature of such business is laundering or 
washing and ironing clothing, cloths, linens, and other articles." March 
2, 1901, for the purpose of extending the business and powers of said 
corporation, an amended certificate was filed, in which it was declared, 
among other things, "that the extension of business powers and rights 
proposed is the inclusion of the right to purehase, manufacture, and 
sell shirts, drawers, collars, cuffs, shirtwaists, neckwear, and other gar- 
ments for men, women, and children." It appears that the principal 
business in which the alleged bankrupt was engaged was the laundering 
— that is, the washing, starching, ironing, and polishing — of collars, 
cuffs, etc., for the manufacturers of those articles, prier to their being 
put upon the market. The alleged bankrupt has over $100,000 in- 
vested in its plant, machinery, etc., and has donc a very large business. 
It has also done some custom work in laundering. In carrying on its 
business the company has purchased for use therein, and has used, large 
quantifies of soap, etc., bluing, starch, etc. Thèse articles are not pur- 
chased for resale, or to be worked over into other forms or articles for 
sale, but simply for use in cleansing, coloring, and giving form and 
polish to collars, cuffs, etc.; that is, in putting on them the finishing 
touches for market. This company was not engaged in mercantile 
pursuits or business. Was it engaged principally in manufacturing? 
This court thinks it was. To corne within the provisions of the bank- 
ruptcy law as a manufacturer, it is not necessary that the corporation 
itself perform every opération with or upon the so-called raw material 
necessary to produce the completed article. It is all-sufficient if it do 
any one of the several acts necessary to produce such manufactured 
article in its completed form. Should a corporation be engaged prin- 
cipally in polishing hoes, hammers, or other farming or mechanical 
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tools for those who make such tools for use or sale, it would be as much 
engà^éd in manufacture as those who take the prior steps in forming 
and shapîng the iron and wood into the articles named. The doing of 
anything necessary to produce the completed article of manufacture 
is manufacturing. It appears that the completed collar and cuff, etc., 
are usually washed, starched, and ironed as a part of the process of 
manufacture. Who will deny that the one who polishes hammers in a 
hammer factory, or for the manufacturer of hammers, prior to such 
articles being put on the market, is engaged in manufacturing? The 
grinding and polishing department may be one by itself, and the fact 
that this final touch is called "polishing" does not take it out of the 
realm of manufacturing. Neither does the fact that the process of 
starching and ironing, etc. (polishing), collars, cuffs, etc., is called "laun- 
dering," take that work out of the field of manufacturing. It is a part 
of manufacture, by whatever name called, when done in connection with 
and as a part of the finished manufacture of the article. Of course, ail 
laundering is not manufacturing, nor is ail polishing manufacturing. 
He who polishes a rusty edge tool that bas been in use is not engaged in 
manufacturing, nor is the laundryman Avho merely washes, starches, 
and irons clothing, etc., worn and in use, engaged in manufacturing. 
The court does not hold that ail laundering is manufacturing, or that 
ail laundrymen are manufacturers, but that, when laundering is done as 
a necessary or essential part of manufacturing, the firm, individual, or 
corporation who does such laundering is engaged in manufacturing 
within the intent and meaning of the bankruptcy act. A corporation 
might be formed for the purpose of doing a manufacturing business, 
and it might confine its work to the mère cutting of linen into shape for 
sewing so as to form collars, cufïs, etc. The corporation complètes 
nothing^produces no manufactured article — still it is engaged in man- 
ufacturing, and nothing else. 

The case of In re White Star Laundry Company, 117 Fed. 570, 9 
Am. Bankr. R. 30, is not in conflict with thèse views. There it suffi- 
ciently appears, and is the fair inference from the statement of the case, 
that the company was engaged simply in the washing, starching, and 
ironing of clothing in use by the wearers thereof, not in putting the 
finishing touches or polish on the manufactured clothing to fit it for 
market prior to its going into use. 

In White Mountain Paper Co. v. Morse, 137 Fed. 643, 11 Am. Bankr. 
R. 633, the corporation was organized for the purpose of the manufac- 
ture and sale of paper made from wood pulp. The company had pur- 
chased large tracts of timber land, erected mills, etc., and had eut some 
timber for the purpose of making it into wood pulp, but had neither 
made pulp nor paper; but the Circuit Court of Appeals, First Circuit, 
held that it was engaged in manufacturing. This case is cited and ap- 
proved in Matter of the Marine Construction and Dry Dock Co. (2d 
Circuit) 130 Fed. 446, 11 Am. Bankr. R. 640. See, also, In re Niagara 
Contracting Co., 137 Fed. 782, 11 Am. Bankr. R. 643. 

The views hère expressed regarding the case at bar are not in con- 
flict with anything decided in Dudley v. J. P. A. Co., 100 Mass. 183, or 
in People ex rel., etc., v. Roberts, 155 N. Y. 408, 50 N. E. 53, 41 L. R. 
A. 238, or other similar cases. Nor should we be guided by the same 
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ntle in construing thé bankruptcy law we would foUow in construîng 
corporation tax laws. 

The resuit is that the petitioners are entitled to the usual order or 
judgment adjudicating the Troy Steam Laundering Company a bank- 
rupt, and the matter will be referred to Mr. King, reïeree in bankruptcy, 
residing in Troy, Rensselaer county, N. Y. 

So ordered. 



CRUCIBLE STEEL CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. June 1, 1904.) 

No. 3,413. 

1. CtrsTOMS Dtjties— Classification— Sheet Steel in Stsips. 

It appeared that In the manufacture of certain cold rolled sheet steel 
In strips a necessary preliminary to the process of cold rolling was the 
process of plckling (cleaning by acld), which removes the scale, and makes 
the surface of the steel white, the resuit of the subséquent cold rolling 
being to give the métal a brlght surface ; also that the brightenlng dld not 
resuit f rom the plckling, nor f rom any process subséquent to cold rolling, 
nor from any opération distinct from that necessary to produce the steel, 
but was due to the cold rolling. Held, that steel of thls klnd is not 
within the provision In paragraph 141, Tariff Act July 24, 1897, c. 11, § 1, 
Schedule C, 30 Stat. 162 [U. S. Oomp. St. 1901, p. 1640], for "steel, • * ♦ 
cold rolled, * • * brightened, • * ♦ or polished by any process 
to such perfected surface finish or polish better than the grade of cold 
rolled smoothed only." 

On Application for Review of a Décision of the Board of General 
Appraisers. 

Thèse proceedings were brought by the Crucible Steel Company 
of America for review of a décision affirming the assessment of duty 
by the collecter of customs at the port of New York. 

"William J. Gibson, for importers. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of what is known as "sheet steel in strips," and was assessed for 
duty under the provisions of paragraph 135 of Tariff Act July 24, 
1897, c. 11, § 1, Schedule C, 30 Stat. 161 [U. S. Comp. St. 1901, p. 
1638] , which provides for "sheets and plates and steel in ail forms and 
shapes not specially provided for." It is admitted that this classifica- 
tion was correct. An additional duty was also assessed upon said 
merchandise under the provisions of paragraph 141 of said act, c. 11, 
§ 1, Schedule C, 30 Stat. 162 [U. S. Comp. St. 1901, p. 1640], which 
provides for "steel * * * cold rolled, ♦ * * brightened, 
* * * or polished by any process to such perfected surface finish 
or polish better than the grade of cold rolled, smoothed only, herein- 
before provided for." The previous provisions with référence to 
steel cold rolled and smoothed only, referred to in paragraph 141, are 
contained in paragraph 133, the pertinent portion of which is as fol- 
lows: 
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"Provlfled, that plates or sheets of Iron or steel, by whatever name deslg- 
nated, other than the polished, planished, or glaneed hereln provlded for, 
which bave been pickled or cleaned by aeid, or by any other material or pro- 
eess, or which are cold rolled, smootbed only, not polished, shall pay two- 
tenths of one cent par pound more duty than the corresponding gauges of com- 
mon or black sheet iron or steel." 

It is unnecessary to discuss the elaborate contentions of counsel 
for the importers as to the varions ways in which the uncertain pro- 
visions of thèse paragraphs raay be so reconciled and construed as to 
support his contention. Two questions are presented, namely, 
whether the merchandise has been brightened to a surface better than 
cold rolled smoothed only, and whether it has been subjected to 
any process for this purpose, as distinct from the process necessary 
to produce the articles in question, namely, cold rolled strip steel. 
It appears that said process consists in rolling the rods down hot to 
a certain gauge, then annealing them, cleaning them with acid, and 
subsequently cold rolling them. The cleaning with acid, termed 
"pickling," serves to remove the scale and make the surface of the 
steel white, and the resuit ôf the subséquent cold rolling is to give 
it a bright surface. The great prépondérance of évidence is to the 
efïect that this particular kind of cold rolled strip steel cannot be 
produced without the intervening step of pickling, and that it would 
not be commercially known as cold rolled, smoothed only, except 
where thus produced. In thèse circumstances it cannot fairly be said 
that this merchandise has been "brightened by any process to such 
perfected surface finish or polish better than the grade of cold rolled, 
smoothed only," because the opération of cleaning or pickling is es- 
sential to the création of the commercial product which is the sub- 
ject of duty. It is not the pickling which brightens the steel. The 
brightening results from cold rolling on a plain steel surface. 

The illustrative Exhibits A, B, and C, introduced by the govern- 
ment, seem to be only remotely relevant to this inquiry, because they 
belong to a différent class of merchandise. The testimony of two 
of the witnesses for the government that the merchandise in question 
has been subjected to a process to give it a brighter finish, is of very 
little weight. It appears from their statements that they hâve only 
a very superficial acquaintance with this kind of product. If this class 
of steel in strips, when first cold rolled after the said necessary pre- 
liminary processes, is to be held to be so brightened as to be better 
than that provided for in paragraph 133, then it would appear that 
there could be no such thing as sheet steel in strips cold rolled, 
smoothed only. If such steel strips are not to be held to be thus 
brightened by the said first cold rolling, then it is impossible to say 
at what period during the numerous passes through the roUs they 
cease to be smoothed only and become brightened. In no case hâve 
they been brightened or poHshed by any process subséquent to their 
being cold rolled. 

The conclusion reached is that this merchandise has not been 
brightened within the meaning of paragraph 141. This conclusion 
is supported by the décisions in Boker v. U. S., 124 Fed. 59, 59 C. 
C. A. 425, and U. S. v. Wetherell, 65 Fed. 987, 13 C. C. A. 264; by 
the uniform practice of the Treasury Department for 15 years not 
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\o assess the additional duty of one cent per pound, herein protested 
against, on this class of cold roUed strip steel; and by the further 
fact that the finished product is to be used for car seat springs, and 
its value is not increased by the brightening which results from the 
processes necessary to its production. 
The décision of the Board of General Appraisers is reversed. 



COLUMBIA RIVER PACKING CO. r. TALLANT. 

(Circuit Court, D. Oregon, August 4, 1904.) 

No. 2,764. 

1. AccoTTNT Statsd— Implied Absent ov Paett to bk Chabokd— DïwiaIi Oï 

LiABILITY. 

Where one to whom a statement of account Is presented disputes Ita 
correctness or dénies hls llabillty for any reason, vbether valld or not, H 
will not support an action as an account stated. 

At Law. Trial to the court. 

Teal & Minor and W. C. Bristol, for complainant. 
Dolph, Mallory, Simon & Gearin and J. H. & A. M. Smith, for de- 
fendant. 

BELLINGER, District Judge. Prior to July 1, 1902, Tallant and 
the Columbia River Packing Company, the plaintiflf, operated certain 
seining grounds in the Columbia river. Kendall was at the time, and 
still is, président of the company. The joint enterprise came to an end 
prior to July 1, 1902. Kendall testifies that thereafter the packing 
company and Tallant had an accounting as to the seining business, at 
which Tallant and witness were présent; that they had the books of 
the company, and went "mutually over the différent sides of the account 
between them," and that there was found an indebtedness due fron» 
Tallant of $4,785.46 ; that the resuit of that accounting was, by agrée 
ment between Kendall and Tallant, placed in the form of a paper writ ■ 
ing before the Ist of July, 1902; that there were several of thesn 
papers, ail original. The paper relied upon as constituting this account 
proves to be a report made to Kendall by G. W. Langdon, who de^ 
scribes himself as "certified public accountant." It is addressed to Mr. 
F. P. Kendall, Président Columbia River Packing Company, San Fran- 
cisco, Cal. It contains eight schedules, designated A to H, inclusive 
Schedule A is a statement of ail débit and crédit balances upon tbî 
ledger. Schedule B is a statement of assets and liabilities. Schedule 
C is a statement of profit and loss account. Schedule D is a corrected 
statement of assets and liabilities, derived from the books, the bills, 
statements, vouchers, and from Mr. Wilson, who had spent much time 
and labor upon the books and papers of Tallant & Kendall. Schedule 
E i» a corrected statement of profit and loss. Schedule F is a statement 
of Tallant's account. Schedule G is a statement showing the increase 
in the assets of the firm, Tallant's share of this increase, the amount that 

T 1. See Account Stated, voL 1, Cent Dlg. i 18. 
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he paîd on account of this increase, and the amount due from him. 
Schedule H is a statement of correction to the benefit of Tallant, Ken- 
dall testifies that one of thèse original papers was conveyed to Tallant 
on or about July 1, 1902. This document, prepared by the certified 
public accountant, forwarded to Tallant, constitutes the accounting- 
testified to by Kendall. Neither Kendall nor Tallant was présent vvhen 
it was prepared, nor did they mutually or singly, or at ail, go over the 
différent sides of the account, in its préparation, or in the ascertainment 
of the facts embodied in it, as Kendall testifies. The sum of the mat- 
ter is that Kendall had an expert go over the books and accounts of the 
parties, and report the assets, profits, liabilities, etc. That report 
showed that Tallant was indebted to the business in the sum for which 
the action was brought. That report was forwarded to Kendall in 
San Francisco, who forwarded a copy of it by mail to G. C. Fulton, 
who was presumably, from the terms of the letter from Fulton to Tal- 
lant announcing his receipt of the report, to endeavor to settle the 
matter with Tallant "amicably and peaceably in some manner." Ken- 
dall says he mailed Tallant the account. He cannot say whether he 
sent a letter with the account; that he has made an examination to 
find such a letter, but has been unable to find it. Tallant says that the 
only advice or letter he received in relation to the account of June 28th 
was the letter from Mr. Fulton, and this must be assumed to be the 
truth. On April 10, 1903, Kendall wrote a letter from San Francisco 
to Tallant at Astoria, in which he said, in référence to the matter in 
dispute: "When I go to Oregon, will take the books up with me, 
and we will try to get things shaped up." There was no further com- 
munication between the parties until the Fulton letter. Tallant testi- 
fies that in response to Fulton's letter he called upon the latter, who 
handed him the report, and, after some conversation respecting it, 
asked : "Do you dispute it ? I hâve got to know, because Mr. Kendall 
says if you don't settle this, I am to bring proceedings." Tallant 
answered : "Mr. Fulton, the quicker you bring proceedings the better 
it suits me. I dispute everything. I certainly dispute everything." 
There is nothing in contradiction of this statement as to what took place 
between défendant and Fulton, and I do not doubt its truth. It is in 
keeping with the sending of the account to the lawyer, with "instruc- 
tions," and I am convinced that Kendall's statement that he mailed 
this account to Tallant from San Francisco has référence to the account 
mailed to Fulton. His tendency to state inferences for facts is shown 
in his statement that he and Tallant had an accounting, both being 
présent ; that they had the books of the company ; that they went mu- 
tually over the différent sides of the account between them ; and that 
the resuit of that accounting was, by agreement between them, placed in 
the form of a writing, when, as a matter of f act, it appears from his 
own particular examination that this so-called "accounting" consisted 
in the préparation of a report, made by an accountant at the instance 
of Kendall, in the absence of both the parties, and sent by the expert to 
Kendall at San Francisco, who thereaf ter mailed it to Tallant, without 
receiving any answer as to its receipt or acceptance by the latter. It is 
not necessary to discuss the effect of such a transaction. The expert's 
report, forwarded to Kendall, and thereafter sent to his attorney at 
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Astoria, does not constitute an account stated. Nor does the fact, if it 
is the fact, that a copy of this report was sent to Tallant, aller the case. 
There is nothing to show that Tallant made any promise in respect to 
this report, or that he had any knowledge respecting it, except that de- 
rived from Fulton. So far from promising to pay the amount shown to 
be due from him by the report, -when interviewed by Fulton, he disputed 
the correctness of the report, and declared his intention to resist pay- 
ment. Furthermore, it appears that Tallant disputed liability on this 
account upon the ground that in thepurchase of the seining grounds in 
question by Kendall and Sanborn the latter assumed to pay this ac- 
count. If it is true, as contended by plaintifï, that the purchase by 
Kendall and Sanborn was not for the plaintifï company, and if, as must 
follow, the assumption by the purchasers to pay would not discharge 
the obligation from Tallant to the company, nevertheless Tallant's 
contention in the premises at the time is fatal to the account stated. 
Such an account involves an agreement to pay, express or implied. 
The fact that there was contention on Tallant's part, hovvever ground- 
less, that the sale was to the company, or for its benefit, and that the 
assumption of the account was that of the company, négatives the im- 
plication of such a promise by him. Accordingly, it has been held 
that when one to whom an account is rendered admits the correctness of 
tht items, but dénies his liability, insisting that some other person is 
jnstly chargeable, and ought to pay, the account does not become an 
account stated. 1 Am. & Eng. Ency. Law (2d Ed.) 446, citing Ryan 
V. Gross, 48 Ma. 370. 

Tht findings and judgment will be in accordance with this opinion. 



WINTER V. KOON, SCIIWARZ & CD. et «L 

(Circuit Court, D. Oregon. August 4, 1904.) 

No. 2,842. 

1, JtTBrsDicTiOH OF Pedebal Coukts— Noneesident Défendants— Sebviot 
OuTsiDE of District. 

Service on a conresldent défendant outside of the district of suit Is only 
authorlzed In a fédéral court in cases withln section 8 of Act March S, 
1875, c. 137, 18 Stat. 472 [U. S. Comp. St. 1901, p. 513], amendatory of Rev. 
St § 738, affectlng property within ttie district; and In no otlier case 
can the court acquire jurisdiction of a défendant by such service. 

On Motion to Set Aside Service. 

Wm. M. La Force, for plaintifï. 

C. E. S. Wood, S. B. Linthicum, and J. C. Flanders, for défend- 
ants Koon, Schwarz & Co. 

BELLINGER, District Judge. This is a motion made by the 
défendants Koon, Schwarz & Co., upon their spécial appearance, 
to set aside the service made upon them without the district. The 
suit is one to restrain the use of what is alleged to be the plaintiflf's 
trade-mark, and to enjoin the défendants from interfering with the 
plaintiflf's use of such trade-mark. The plaintifï is a citizen and 
132 F.— 18 
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résident of the state of Washington, and the défendants Koon, 
Schwarz & Co. are citizens and résidents of the state of Pennsyl- 
vania, doing business at Philadelphia. It is alleged that the two 
défendants hâve conspired with each other to injure and defraud 
the plaintifï by the use of the plaintifï's said trade-mark and labels 
upon the goods of the défendant the Union Fishermen's Co-oper- 
ative Packing Company. Service was had upon the défendants 
Koon, Schwarz & Co. in the state of Pennsylvania. 

Section 738 of the Revised Statutes of the United States, as 
amended, provides, among other things, as follows : 

"That when in any suit, commenced in any Circuit Court of the United 
States, to enforce any légal or équitable lien upon or claim to, or to remove 
any incumbrance or lien or cloud upon the title to real or Personal property 
wlthin the district where such suit is brought, one or more of the défendants 
therein shall not be an inhabitant of, or found within, the said district, or shall 
not voluntarily appear thereto, it shall be lawful for the court to make an 
order direeting such absent défendant or défendants to appear, plead, answer, 
by a day certain to be designated, which order shall be served on such absent 
défendant or défendants, if practicable, wherever found, and also upon the 
person or persons in possession or charge of said property, if any there be. 
* * * But such adjudication shall, as regards said absent défendant or de- 
fendants without appearance, affect only the property which shall hâve been 
the subject of the suit and under the jurisdiction of the court therein, within 
said district" 

There is no other provision of the statute which authorizes serv- 
ice upon a défendant outside of the district in which the suit is 
brought, and in thèse cases any judgment in the action is effective 
only in respect to property within the district. 

The case is in no wise altered by the fact that the plaintiff al- 
lèges a conspiracy between the two défendants to commit the acts 
complained of. Jurisdiction of the person is not a matter of plead- 
ing in a case like this. 

The motion of Koon, Schwarz & Co. to set aside the service 
heretofore made upon them in the state of Pennsylvania is allowed. 



In re MATTHEWS. 
(District Court, B. D. North Oarolina. September 12, 1904.) 

1. BANKBUPTCT— SUEETY DeBTS— DiVIDENDS ON CLAIMS SeCTJKED BY CoLLAT- 
BRAL. 

Credltors who hâve proved claims agalnst the estate of a bankrupt, on 
which he was liable as surety or indorser, and whlcb are also secured by 
collatéral, wlll be required to exhaust the collatéral before receiving divi- 
dends, and are entitled to dividends only on the balance due after the 
proceeds of the collatéral hâve been credited. 

In Bankruptcy. On question certified from référée. 

Guthrie & Guthrie, for petitioner. 
Fousheè & Manning, for creditors. 

PURNELL, District Judge. B. W. Matthews was duly adjudged 
a bankrupt, and the cause regularly proceeded with until the first divi- 
dend sheet was presented, when the référée recommended that the 
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dividend on daims Nos. 1, 3, and 5 be ordered held until ihe creditors 
who claimed the same satisfy the court that the amounts which they 
hâve proved for respectively are the correct amounts which they are 
entitled to under Eankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]. This order was approved and the amounts 
held. Claim referred to as No. 1, proved by P. H. Gorman, of L,an- 
caster, Pa., for $11,376.66. Claim No. 3, proved by W. T. Lipscomb 
& Co., $5,274.93. Claim No. 5, by the American National Bank, Rich- 
mond, Va., for $486.68. 

The question presented by the certificate of the référée is whether 
a creditor who has been allowed to prove his claim as an unsecured 
creditor against a surety or indorser must realize and crédit the pro- 
ceeds of collatéral securities held by him against the principal debtor 
before being allowed to participate in the distribution of the estate of 
the surety or indorser. It is alleged in the pétition of the bankrupt, 
and not controverted, that Matthews was an accommodation indorser, 
but this can make no material différence, as the laws of North Carolina 
would allow the creditor to proceed against the principal or the surety 
separately, if he so elected. The creditors were allowed to prove for 
the full amount of their claim as unsecured creditors, and this was in 
accordance with the décisions which counsel cite in their brief. The 
question is not as to proof of claim, but as to payment of the dividend. 
Nor can the question of subrogation ably argued in the brief s afïect the 
décision of the question at issue in the case at bar, for the settlement of 
the estate in bankruptcy is a finality as to the bankrupt, and no resulting 
interest could inure to his benefit or to the benefit of his estate. The 
law does not contemplate a circuitous proceeding, but a closing of the 
estate of the bankrupt in an équitable distribution of his assets after 
the allotment to him of his exemptions and his discharge from his 
debts. As to former debts, he is commercially dead. 

It appears by the record that claim No. 1 was a promissory note 
indorsed by the bankrupt and P. H. Gorman, and the principal of said 
note, J. N. Gorman, at the time of making the same, deposited there- 
with as collatéral 96 shares of the capital stock of the Gorman-Wright 
Company, of Richmond, Va. The payment of the dividend on this 
note was objected to by creditor R. H. Wright, who occupied a similar 
relation to the estate, on the ground that the said P. H. Gorman may 
exhaust the collatéral deposited with his note at the time of making 
the same, and apply the proceeds of said collatéral so deposited that 
said B. W. Matthews is liable for that portion of debt which the col- 
latéral fails to satisfy. The référée held that the bankrupt's estate is 
entitled to the same légal rights as to any debts due a creditor which 
the bankrupt would hâve had had not the bankruptcy intervened, and 
required the creditor to so apply the collatéral security deposited at the 
time the note was made. 

Claim No. 3 was a promissory note made by the Gorman-Wright 
Company, upon which the bankrupt is an indorser. There were hy- 
pothecated with the note warehouse receipts set out in the proof of the 
claim, on which it seems to be admitted the creditor has received 
$1,073.50, and other collatéral security deposited is worthless. The 
référée held that the creditor shall give due crédit on the claim for 
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amounts receîved from collatéral for whom the creditor was surety, 
and from this the creditor appeals. 

The fifth claim is a promissory note indorsed by Matthews, on which 
there is a crédit of a small amount. In regard to this note the référée 
says: 

"Before belng entitled to sliare In any dividends belonging to the estate of 
the bankrupt, the creditors shall give due crédit on the daim for any amouut 
they may hâve received from collatéral of the principal for whom the bankrupt 
is surety." 

On collatéral deposited by the principal for the loan evidenced by the 
promissory note set out in proof of claim attached which the bankrupt 
indorsed, the référée further says : 

"It Is not clear to your referee's mlnd whether collatéral held by the créd- 
iter the American National Bank was pledged to the creditor for the debt 
which It was sought to hâve allowed as a valid unsecured claim against the 
bankrupt's estate. It seems that the dépositions taken at the hearing in Rich- 
mond, Va., the creditor bas not stated frankly just what collatéral bas been 
pledged, and upon what spécifie debts of the said J. N. Gorman he holds the 
same as security. In the proof of the claim it is alleged that no collatéral 
was pledged at the time of making this debt or for it, and that the money was 
advanced solely upon the indorsement of the said B. W. Matthews, bankrupt. 
The dépositions taken at Riehmond, Va., in this particular matter on .July 24, 
1904, would seem to support the contention of the creditor but for the faet 
that there is apparent throùghout the évidence a disincllnation to say just what 
collatéral had been pledged with the bank, and for what spécial debts of the 
principal debtor for whom the bankrupt was Indorser in this particular mat- 
ter." 

It appears that R. H. Wright, the objecting creditor, also proved a 
claim for which he held collatéral security, to wit, a mortgage on cer- 
tain property of the principal debtor, and that pending the proceedings 
an order was entered requiring creditors to realize on any collaterals 
they might hold. This Wright did, and reported the same to the 
référée; the amount realized being duly credited on his claim. The 
claimants above referred to did not comply with the order of the réf- 
érée, but claim their whole debt without such crédits. Bankruptcy 
means equity, and it is expressly provided in the act that equity rules 
shall apply to proceedings in bankruptcy. It would be inéquitable to 
permit a creditor to withhold a crédit on a debt on which the bankrupt 
is surety and collect his whole debt. He certainly can claim nothing 
against the surety which he could not claim against the principal. The 
court is not inadvertent to the authorities cited in the briefs, but, as 
will be seen, they hâve no application to the case at bar. The claims 
hâve been proved in accordance with the décisions as unsecured claims, 
and allowed to participate in the proceedings of bankruptcy as such; 
but in the distribution of the estate the rules in equity apply, and not 
the rules of law. 

The référée is sustained and afïirmed in his rulings. 
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THE TARPON. 

(District Court, S. D. Alabama. August 27, 1904.) 

No. 1,050. 

1- Collision— Steamek and Scow Adeift at Night— Bueden of PEOor. 

A scow which was cast loose by a dredge after being loaded In the even- 
Ing, and drlfted with the wind and tide across the ehannel, aiso carrying 
her light at the stern, where it was likely to be mistaken for a range 
light, or to mlslead another vessel as to her position, has the burden of 
establishing by clear évidence that a steamer which came into collision 
with her was in fault. 

2. Same— Evidence Considkred. 

Evidence considered, and held insufflcient to establish the fault of a 
steamer for a collision with a scow drifting in a ehannel at night, elther 
because she did not keep on the outside of the dredged ehannel, there 
having been no apparent necessity for so doing, or for the failure to hâve 
a lookout, it not appearing that the présence of one would hâve availed 
to prevent the collision, and those having charge of the scow being clearly 
négligent in allovi'ing it to drift across the ehannel without necessity 
therefor. 

In Admiralty. Suit for collision. 

R. H. & N. R. Clarke, for libelant. 

Stevens & Lyons and John C. Avery, for claimant. 

TOULMIN, District Judge. 1. The libelant, the National Dredg- 
ing Company, owners of a scow with which the steamer Tarpon col- 
lided in coming up the ehannel of Mobile Bay, charges that the steamer 
was at fault in that she failed to keep to the side of the main ehannel 
on her starboard side, as required by the statute and the pilot rules 
of ail steam vessels in narrow channels. 

2. It charges that the steamer failed to keep a proper lookout. 
The rules provide that in narrow channels every steam vessel shall, 
when it is safe and practicable, keep to that side of the fairway or 
mid-channel which lies on the starboard side of such vessel. Pilot 
Rules, p. 17, art. 25. It will be observed that this rule applies only 
when it is "safe and practicable," and it only requires the vessel to keep 
to that side of the fairway or mid-channel which lies on the starboard 
side of such vessel. Hughes, Adm. § 136, p. 252. The évidence is 
that there were range lights placed by the libelant, "running north and 
south, up or near the middle of the ehannel." The libelant's dredge, 
with which the scow was used, was on the western side of the ehannel, 
and was on the line of the range stakes, to which the lights were affixed. 
The scow was on the west side of the dredge during the process of 
loading, and when loaded with mud it was cast adrift, awaiting the 
coming of a tug to tow it to the dumping ground. When loaded the 
combing of the scow stood about two and one-half feet above the water. 
At the time it was cast adrift the tide was running out a little to the 
eastward, and the wind was blowing from the northwest about six 
or seven miles an hour, which turned the scow diagonally to the east- 
ward. The captain of the dredge did not see the steamer Tarpon at 
the time the scow was shoved out. It had drifted from the dredgC; 
supposedly about 50 feet, before the captain of the dredge saw the 
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steamer. She was coming up the channel, and blew her usual signal 
when 500 or 600 feet away. The dredge answered, which her captain 
says meant "slacken the lines to let the steamer pass over." The 
scow was then about 200 feet ahead of the dredge, diagonally across the 
channel, heading to the southeastward, and near the center of the chan- 
nel. It drifted with the wind and tide. The steamer was coming up 
the main channel to pass to the eastward of the dredge, and kept 
eastward of the range Hghts, the usual course. One end of the scow 
was near the upper end of the range lights, and was on a Une with 
the post side of the dredge, which headed south down the channel. 
The dredge was 37 feet wide and about 80 feet from the west bank of 
the channel. The scow was at least 120 feet long, and the channel 
from its east side to the dredge was 173 feet. The collision was with 
the corner of the south or east end of the scow, which was the opposite 
end to where its light was. The captain of the dredge says he gave the 
signal to the steamer to come on, because the channel was not ail the 
way blockaded, and he thdught there was room for her to pass. 

From the undisputed évidence as to the location of the range lights 
in or near the middle of the channel, and of the position of the dredge 
and of the scow, it seems to me clear that the steamer was keeping to 
that side of the mid-channel which was on her starboard side. It does 
not appear from the évidence how much of the 172 feet of the channel 
from its east side to the dredge was actually occupied by the scow; 
but the fact that the scow was at least 120 feet long, and was drifting 
diagonally across the channel, and was struck only on the corner by 
the steamer, is very persuasive to show that the latter was well to the 
eastward of the mid-channel. However, this is hardly disputed by the 
libelant, but it is contended that the steamer should hâve gone outside 
of the channel, and thus bave avoided a collision. This is true if the 
steamer had reason to believe there was risk of collision with the 
scow in the channel, and if it was "safe and practicable" for her to 
hâve gone further to the eastward, even outside of the channel ; that is, 
if the water there was available for her navigation, as to which the 
évidence is not very clear. But if the steamer had no reason to ap- 
prehend a collision with the scow, no duty devolved on her to go out- 
side of the channel, whether or not it was "safe and practicable" for 
her to hâve done so. 

The charge that the steamer did not bave a proper lookout I think 
is supported by the évidence. The Genesee Chief, 13 How. 463, 13 
L. Ed. 1058 ; The Ottawa, 3 Wall. 268, 18 L. Ed. 165. Great caution 
and vigilance rests on those engaged in tiie navigation of vessels pro- 
pelled by steam, and it was the duty of the steamer Tarpon to hâve 
seen the scow as soon as it could be seen by the exercise of proper 
caution and vigilance, and to so govern herself as to guard against 
péril to either vessel. If seen, and it were possible, by the exercise 
of due care and skill, to bave kept out of the way of the scow, help- 
lessly driven hère and there by the tide and wind to which it was 
subjected, it was the duty of the steamer to hâve kept out of the way. 
Evidence for the défense is that the pilot of the steamer kept a vigilant 
lookout, and exercised caution in ascending the channel, running bis 
vessel at very slow speed, being from two to three miles an hour. 
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He saw no obstruction in the way until he discovered the scow in the 
channel some 35 or 40 feet ahead of his vessel, He then attempted to 
avojd a collision by stopping his engine and putting his wheel to port, 
in the endeavor to pass eastward of the scow, but the steamer was too 
close to the scow when he saw it for him to clear it, and he struck it on 
the corner, as already shown. The steamer had been passing up and 
down the channel on regular and fréquent trips for the preceding 
12 or 14 nionths, and had not before encountered or seen a scow 
adrift in the channel, and it appears had no reason to expect it there 
on this occasion, or to apprehend collision with it until within 35 or 
40 feet of it, when the pilot testifies it was too late to avoid the col- 
lision. The évidence further is that the libelant's tug was about 200 
yards on the port side of the steamer Tarpon, and almost at right angles 
to the channel, and so used its searchlight as to blind the pilot of the 
steamer, or so obstruct his vision as to prevent his seeing the scow ; 
that said searchlight was played across and in front of the steamer up 
and down the channel, and so effectually obscured the scow as ren- 
dered it impossible to be seen by those navigating the steamer. There 
is expert testimony, by disinterested witnesses in the case, that playing 
a searchlight, as the évidence shows was done in this instance, would 
hâve the effect testified to by the pilot and captain of the steamer as 
above stated. There is some évidence to the contrary on the part of 
the libelant, but the prépondérance of the évidence on the point is I 
'hink decidedly with the steamer. While the steamer Tarpon did not 
hâve a proper lookout, I am not satisfied that the absence of such 
lookout caused the collision, or that the présence of one would hâve 
availed to prevent it. The Nettie Quill (D. C.) 134 Fed. 667, and au- 
thorities therein cited. The scow was some 200 to 400 feet from the 
dredge, in an unusual place, and adrift, with a light on it identical with 
the range lights, except that it was perhaps a few feet higher from the 
water, from which it was probably not distinguishable or specially 
noticeable under the conditions then and there existing; indeed it is 
said to hâve been obscured by the stronger and brighter searchligh|: 
on the tug. Moreover, while the scow had a proper light, it was not 
carried in the proper place, as required by the rules, ït should hâve 
been carried forward. The évidence shows it was aft, on the end of 
the scow opposite to that collided with, and ail of 100 feet therefrom. 
If the pilot of the steamer had seen the light, and had distinguished it 
from the range lights, he would hâve been reasonably misled by it; 
having the right to assume that the light was carried in the proper place 
forward. There is no presumption in favor of the scow, which was 
unnecessarily set adrift where and when it was Hable to be, and was, 
carried by the wind and tide into, and obstructed, the channel. Ross v. 
Merchants' & Miners' Transp. Co., 104 Fed. 302, 43 C. C. A. 538. 

My opinion is that the collision was due to the fault of libelant's 
servants and employés in sending the scow adrift on an outgoing tide, 
with a northwest wind blowing at the rate of six or seven miles an 
hour, admittedly knowing the effect of which was to carry the scow into 
and across the channel, and unnecessarily obstructing it ; to their fail- 
ing to give the danger signal or other notice to the steamer when she 
was seen coming up the channel from 400 to 700 feet away, as differ- 
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ently estîmated, knowing that thc: scow was adrift in the channel, and 
only 50 to 100 feet from the dredge at the time the captain of the 
dredge sayshe saw the steamer approaching; and to the error of judg- 
ment in the manner in which the searchlight was used. I think thèse 
faults are established by uncontradicted testimony, and are, of them- 
selves, sufïicient to account for the collision. The situation was brought 
about by the négligence of Hbelant's servants and agents. In such cir- 
cumstances, it is not enough for it to cast doubt upon the management 
of the steamer, "but the évidence that the situation required her to do 
more than she did must be clear and convincing, since ail questions of 
doubt are to be resolved in her favor." The Philip Minch (C. C. A.) 
128 Fed. 578. "Where the fault of one vessel is palpable and adéquate 
to account for a collision, she cannot impugn the management of an- 
other vessel, except on clear proof of contributory fault." American 
S. S. Co. V. American Steel Barge Co. et al. (C. C. A.) 129 Fed. 65 
The Ludvig v. Holberg, 157 U. S. 60, 16 Sup. Ct. 477, 39 L. Ed. 620 
The City of New York, 147 U. S. 73, 13 Sup. Ct. 211, 37 L. Ed. 84 
The Victory and Plymothian, 168 U. S. 410, 18 Sup. Ct. 149, 42 L. Ed. 
519. 

The mère happening of a collision does not give rise to a right of 
action for damages resulting therefrom, except in those cases where, 
under the navigation rules, one vessel is presumed to be in fault until 
she exonérâtes herself. Evén in those cases the right of recovery is 
based, not upon the mère collision, but upon the presumption of nég- 
ligence. Hughes, Admr. p. 269, § 144. 

I do not find that any of the allégations of fault against the steamer 
are sustained. The libel is therefore dismissed. 



MABDER T. BUFFALO BILL'S WILD WEST CO. 
(Circuit Court, D. New Jersey. September 13, 1904.) 

1. CoEPOBATioNS— Suit bt Stockholdeb. 

The provision of equlty rule 94 that a blll by a stockholder, founded 
on rights o( the corporation, shall be verlfled by oath, cannot be applied 
to a bill flled In a state court, and from thence removed to a fédéral court. 

2. Equitt Plkading— Demubber. 

A gênerai demurrer going to the whole blll must be overruled where 
there is any part of the blll whlch the défendant ought to answ<?T 

3. COEPOBATIONS— ReFUSAL OF ACCESS TO BoOKS— REMEDY OF STOCKHOLDEB 

Ordlnarlly, the remedy of a stockholder who has been refused access to 
the books of the corporation Is by maudamus, and section 44 of the gên- 
erai corporation aet of New Jersey (P. L. 1896, p. 292), whieh provides that 
the Suprême Court or Court of Chancery "may upon proper cause shown" 
summarlly order a corporation of the state to brlng Its books wlthln the 
State, and keep them thereln for such tlme and at such place as may be 
deslgnated, does not confer power on a court of equlty to make such an 
order except where the books are required for some proper judlclal pur- 
pose, suçh as for évidence In some pendlng cause or proceedlng for dlscov- 
ery, and a stockholder cannot malntaln a suit in equlty to require the cor- 
poration to brlng Its books Into the state merély that he may hâve access 
to them. 

T 2. See Equlty, vol. 19, Cent. Dlg. § 508. 
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4. Same— Stjit bt Stockholdee to Compel Declabation of Dividend. 

A stockholder cannot maintain a suit in equity against the corporation 
and its directors to compel the déclaration of a dividend, wliere it Is net 
stiown ttiat tie bas made application therefor to the directors, or that such 
an application would not be given proper considération. 

In Equity. On demurrers to bill. 

James B. Vredenburgh, for complainant. 
Selden Bacon, for défendant. 

LANNING, District Judge. The bill of complaînt in this cause 
was filed in the Court of Chancery of the state of New Jersey. Be- 
fore the time for answering, pleading, or demurring had expired, 
one of the défendants had the cause removed into this court. The 
défendants, six in number, hâve now each filed a demurrer. The 
demurrers are the same in form. Each of them is both gênerai 
and spécial. Each of them, as a gênerai demurrer, spécifies three 
grounds of demurrer, and each of them, as a spécial demurrer, spéc- 
ifies two grounds of demurrer. 

A rule of the United States Circuit Court for the District of 
New Jersey adopts the rules of practice and proceedings in the 
Court of Chancery of New Jersey when the equity rules prescribed 
b}'^ the Suprême Court of the United States do not apply. In 1880 
the New Jersey Court of Chancery promulgated the following 
rule : "Every demurrer, whether gênerai or spécial, shall state 
the particular grounds of demurrer." In 1893 the rule was amend- 
ed to read as it now exists. Its présent language is this: "Every 
demurrer, whether gênerai or spécial, shall distinctly specify the 
ground or several grounds of demurrer." That this rule abrogated, 
in New Jersey, the practice of assigning causes of demurrer ore 
tenus at the argument, would seem to follow from the language of 
Vice Chancellor Van Fleet in the Essex Paper Co. v. Greacen, 45 
N. J. Eq. 504, 19 Atl. 466, where he says that the purpose of the 
rule was to require the demurrant, "when he filed his demurrer, 
to make such a disclosure of the ground of his demurrer as would 
render it probable, when his demurrer came on for argument, that 
ail questions raised by it would be fully, fairly, and thoroughly 
discussed." Assuming such to be the efïect of the rule, only the 
causes of demurrer specified in the demurrers filed should be con- 
sidered. 

The first ground of spécial demurrer is that, as to that part of the 
bill of complaint which seeks a decree to set aside a certain con- 
veyance alleged to hâve been made by the Buffalo Bill's Wild West 
Company to one James A. Bailey, the complainant has not com- 
plied with the provisions of the ninety-fourth equity rule of the 
Suprême Court. The second is that, as to that part of the bill 
which seeks a decree to require the directors of the company to 
déclare dividende, the complainant has not complied with that rule. 
As already stated, the bill was originally filed in the Court of 
Chancery of the state of New Jersey, and was subsequently re- 
moved into this court. I hâve considered the effect of the ninety- 
fourth equity rule in the case of Groel v. United Electric Company 
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of New Jersey (just decided in this court) 132 Fed. 252, I there 
héld that the rûle in no wise altered or modified the law concerning' 
the essential allégations of a bill filed by a stockholder in the right 
of his owïi Company, against that company and other parties for 
relief in behalf of his company. The only new thing in the rule 
is the requirement that the bill shall be verified by oath. That 
provision, however, is applicable only to a bill originally filed in a 
fédéral court. It does not apply to a bill filed in a state court and 
then removed to a fédéral court. The two grounds of spécial de- 
murrer are therefore too broad, and must be overruled. 

One of the grounds of gênerai demurrer specified is that the bill 
embraces ; several and distinct matters and causes, in many of 
which the défendants are not ail interested. The particular matters 
and causes in which they are supposed not to be interested are 
not pointed out. It is doubtful if this is a sufficient spécification. 
Assuming, however, that it is, it is unnecessary to consider it, in- 
asmuch as the demurrer must be sustained for the reasons below 
stated. 

Another spécification under the gênerai demurrer is that it ap- 
pears by the allégations of the bill that James A. Bailey is a nec- 
essary party défendant. This spécification recites the substance 
of the twelfth paragraph of the bill concerning the alleged convey- 
ance to James A. Bailey, by which it is averred he secured a half or 
sôme other interest in the property of the Bufïalo Bill's Wild West 
Company, and the prayer of the bill that the conveyance be set 
aside as fraudulent, and then déclares that there is no averment 
of any reason for not making Bailey a party défendant. It is a 
well-settled principle that, where a demurrer is gênerai to the 
whole bill, and there is any part of it which the défendant ought 
to answer, the demurrer, being entire, will be overruled. Vail'a 
Executors v. Central Railroad Co., 23 N. J. Eq. 466 ; Romaine v. 
Hendrickson's Executors, 24 N. J. Éq. 232 ; Junior Order v. Sharpe, 
63 N. J. Eq. 500, 52 Atl. 832; Livingston v. Story, 9 Pet. 632, 9 
Iv. Ed. 255; Perry v. Littlefield, Fed. Cas. No. 11,008. It is clear 
that the alleged conveyance to Bailey cannot be set aside unless he 
be a party to the suit. But, applying the principle of the cases 
cited to the case in hand, it is equally clear that the demurrer can- 
not be sustained for the mère reason that Bailey is not a party if 
the bill allèges facts other than those contained in the twelfth 
paragraph which the défendants ought to answer. Whether it does 
so is a question raised by the next and last spécification of gênerai 
demurrer. That spécification is that the complainant has not by 
his bill made out any title to the relief prayed for, or to any relief 
whatever. This is evidently équivalent to a gênerai demurrer for 
want of equity. It has been held in the New Jersey practice that a 
spécification under a gênerai demurrer that a bill is defective for 
want of equity, or because it does not show that the complainant 
is entitled to any relief against the défendant, is good where the 
defect is apparent on the face of the bill. Essex Paper Co. v. 
Greacen, supra; Demarest v. Terhune, 62 N. J. Eq. 663, 50 Atl. 
664. On examining the bill we find that the relief sought is con- 
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tained in the following prayers : (1) That the conveyance to James 
A. Bailey be set aside as fraudulent. (2) That the défendants be 
compelled to bring the books of the company into the state of New- 
Jersey for examination, and permit the complainant to hâve access 
to them. (3) That an account be stated by ail of the défendants 
except the company of the afïairs of the company. (4) That the de- 
fendant directors déclare a dividend of ail the net earnings of the 
company not needed for the legitimate purposes of the company's 
business, and that they from time to time hereafter déclare such 
reasonable dividends as the financial status of the business may 
warrant. (5) That a receiver be appointed to take into his pos- 
session ail the company's property, and that one-fifteenth of the net 
assets be ascertained and paid to the complainant. (6) The prayer 
for gênerai relief. 

The first prayer has already been considered. It cannot, in the 
présent form of the pleadings, be granted. 

The second prayer — that concerning the bringing of the books 
of the company into New Jersey — cannot be granted. There is 
no averment that they are not already in the state. But, even if 
they are out of the state, the facts averred do not show such a 
condition as will warrant the exercise of the power prayed for. 
AVhere a stockholder has wrongfully been refused access to the 
books of his corporation the usual process for securing such access 
is mandamus. Stettauer v. N. Y. & Scranton Construction Co., 42 
N. J. Eq. 46, 6 Atl. 303 ; Trimble v. American Sugar Refining Co., 
61 N. J. Eq. 340, 48 Atl. 912. But the complainant relies on the 
fortv-fourth section of the gênerai corporation act of New Jersey (P. 
L. 1896, p. 392). That section is as follows : 

"In ail cases where It Is not otherwise proi-ided by law, the meetings of the 
stockholders of every corporation of this state shall be held at its principal 
ofBce in this state ; the directors may hold their meetings, and hâve an office, 
and keep the boolcs of tlie corporation (except the stock and transfer books), 
outside of this state, if the by-laws or certificate of incorporation so provide ; 
every corporation shall maintain a principal office In this state, and hâve an 
agent in charge thereof, vrherein shall be kept the stock and transfer books 
for the inspection of ail who are authorlzed to see the same, and for the 
transfer of stock ; the Court of Chancery or the Suprême Court, or any justice 
thereof, rpay, upon proper cause shown, summarily order any or ail the books 
of said corporation to be forthvsfith brought within this state, and kept therein 
at such place and for such time as may be designated in such order, and the 
charter of any corporation failing to comply with such order may be declared 
forfeited by the court making such order, and it shall thereupon cease to be 
a corporation, and ail its directors and officers shall be liable to be punished 
for contempt of court for disobedience of suc-h order." 

In Fuller v. Hollander and Co., 61 N. J. Eq. 648, 47 Atl. 646, 88 
Am. St. Rep. 456, the highest court of New Jersey, in considering 
the efïect of this section, said; 

"The inhérent jurisdiction of the Court of Chancery to compel the production, 
for inspection, of books or papers, whether of an individual or corporation, Is 
conflned to cases where the same are evidential in a cause pending in the court, 
and cases arising under a bill flled for relief as well as discovery, or under a 
bili filed for discovery only in aid of a prosecution or défense in litigation, 
pending or contemplated. * * * The true construction of the section quoted, 
so far as It confers power upon a justice of the Suprême Court or upon the 
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Court of Ghancery, Is that whenever proper cause Is shown to the Judlclal an- 
thority whose action Is Invoked, the bocks of a corporation that are by law per- 
mltted to be kept outside the state may be summarily ordered brought withln 
the territorial control of such judlclal authorlty. Proper cause would be shown 
by presenting a situation within the range of such authorlty, in which the pro- 
duction of the books would subserve some lawful or useful end within the ju- 
dlclal control. No other jurlsdiction Is conferred." 

The bill contains no averments of f acts showing that the produc- 
tion of the books would subserve any end within the control of this 
court, unless, indeed, it be that they might be used as évidence in 
this cause. But the prayer is simply that they be brought within 
the State of New Jersey "for examination" (presumably by the 
complainant) and that the complainant be permitted to "hâve ac- 
cess" to them. If the only purpose of the complainant in having the 
books brought into New Jersey is that he may "hâve access" to them 
"for examination" thereof, he should hâve sought, as already ob- 
served, a writ of mandamus. He can hâve no aid for such a purpose by 
a bill in equity. If, on the other hand, his purpose is to secure the books 
for evidential purposes in this cause, he must likewise fail for the rea- 
son that he bas not shown his right to maintain his bill, and therefore 
can offer no évidence whatever. This appears in what follows. 

By the third, fourth, and fifth prayers of the bill the complainant 
seeks relief against an alleged infringement of the collective rights 
of the stockholders, and not against an alleged infringement of his 
individual rights. If the directors of a corporation fail to déclare 
dividends when such déclaration is a duty, the remedy of indi- 
vidual stockholders is usually through the corporation. They can- 
not sue the corporation until they bave exhausted their means 
of redress through the corporation. Morawetz, Pri. Cor. § 235, 
277; Cook on Stock, etc., § 694; Hawes v. Oakland, 104 U. S. 450, 
26 L. Ed. 827. Where, however, the facts averred show that the 
directors of a, corporation hâve wantonly violated their duty, and 
that an application by a stockholder to them for relief against a 
wrong in which he and the other stockholders are collectively af- 
fected would be inefficacious, he may, in behalf of himself and the 
other stockholders, sue the corporation and its faithless officers 
without making such application. In Laurel Springs Land Co. v. 
Fougeray, 50 N. J. Eq. 756, 760, 26 Atl. 886, it was said that gen- 
erally suits to compel the déclaration of dividends must be in the 
name of the corporation, but that where the majority of the direct- 
ors are charged with fraud in withholding dividends, as was the 
case there, an individual stockholder may maintain a suit to compel 
the déclaration and payment of dividends. It does not appear that 
the complainant bas applied to the board of directors of the Buf- 
falo Bill's Wild West Company for any statement concerning the 
company's aiïairs, or for any déclaration of dividends, or for any 
relief whatever. He does aver that he applied to the défendant 
William F. Cody, who is the président of the company, for informa- 
tion as to when dividends had been declared, and the amounts 
thereof, and the présent financial condition of the company, and 
that he had requested Cody to permit him to examine the books of 
the company, and that Cody refus ed to give the information sought 
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or to permit the examination of the books, and that Cody denied 
the complainant's right to such information. The averments are 
sufficient to show Cody's hostility to the complainant, and his dé- 
termination to withhold ail information from the complainant. 
But the bill also shows that at least two other men are in the 
company's board of directors. It does not appear that they are un- 
der the control of Cody, or that they hâve ever had presented to 
them the alleged rights of the complainant. The case of Knoop 
V. Bohmrich, 49 N. J. Eq. 82, 23 Atl. 118, is not a précèdent for 
sustaining the bill in this case. There the président of the Com- 
pany was shown to control the board of directors. Hère, for aught 
that appears in the bill, the complainant may, upon proper ap- 
plication to the board of directors, be recognized as a stockholder, 
and secure his full légal rights as a stockholder. 

Neither is the complainant entitled to the appointment of a re- 
ceiver, or to a division of the assets of the company. Laurel 
Springs Land Co. v. Fougeray, supra. 

The conclusion reached is that the bill is defective for want'of 
equity, and that the demurrer must be sustained. The demurrants 
are entitled to costs. 



In re D. H. McBRIDE & CO. 
(District Court, S. D. New York. June 29, 1904.) 

1. BANKEUPTCy— JURISDICTION OF COURT— ADVEHSE CLAIM TO PROPEETY. 

A court of bankruptcy bas jurisdletion to détermine a controversy be- 
tween a trustée or receiver in bankruptcy and an adverse claimant of 
property wbich is in the actual possession of the trustée or receiver, where 
such jurisdiction is invoked by the claimant. 

2. CONTBACT— CONSTHUCTION ACQTJIESCENCE BY ACCEPTANCE OF PaYMENTS. 

An author entitled under her contract with her publishers to a royalty 
based on the wholesale price of the books, who accepted without objection, 
as full payment of royalties, ehecks based on a price 20 per cent, belovi' 
the publishers' list price, must be held to hâve acquiesced in the construc- 
tion so placed on the contract by the publishers, and the payments operated 
as an accord and satisfaction between the parties. 

8. Bankbuptcy— Assets of Estate— Copyrights Held under Contract vs^ith 

AUTHOE. 

A contract between author and publisher for the copyrighting, publica- 
tion, and sale by the latter of a séries of books salable only in Catholic 
schools and couvents, and the payment of a royalty thereon to the author, 
Is a Personal engagement, although the publisher may be a corporation ; 
and where it expressly provides that it shall not be transferred without 
the author's consent, and that, on a failure to carry out its provisions, the 
copyrights shall revert to the author, such copyrights cannot be sold by a 
trustée in bankruptcy as an asset of the publisher's estate, against the ob- 
jection of the author, who Is entitled, on pétition therefor, to hâve them 
assigned by the trustée in accordance wIth the contract 

In Bankruptcy. On review of referee's décision. 

The following is the opinion of Dexter, spécial commissiorjer : 

This is a proceeding instituted by Mrs. B. Ellen Burke to reclaim certain 
copyrights, the record titles to which stand in the name of the bankrupt cor- 
poration. The essential facts may be very briefly stated. 

The copyrights In question cover a séries of volumes known as the McBride 
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ïjlteratnre anfl Art Books and Manuals, whlch were in the main compUed anS 
written by the clalmant some years ago. On the 25th of Septèmber, 1900, tha 
claimant «ntered Into a written contract with D. H. McBride & Company, an 
Illinoia corporation, for the publication of her manuscrlpt In flve volumes, 
and In pursuance of that «greement three volumes were actually published. 
Thereafter and In January, 1902, the présent bankrupt was Incorporated under 
the laws of the State of New York, and thereupon succeeded to the assets and 
business of the IlUnols corporation, lacludlng the copyrights of the Uterature 
and art books theretofore published. Subséquent to this reorganlzatlon, and 
on May 8, 1902, Mrs. Burke entered into a new contract with the New York 
corporation, whlch provlded that the work should be expanded Into seven vol- 
umes, and set forth In great détail the rlghts and relations of the parties 
thereto. It Is to procure an interprétation and enforcement of the provisions 
of thls contract that the présent proeeedlng is brought. 

The proeeedlng was instltuted by pétition settlng forth the above facts to- 
gether with the contract in question, upon whlch an order to show cause was 
granted by the district judge, with a stay of proceedings on the part of the 
receiver. The recelver flled affldavits denylng any breach of contract and as- 
sertlng hls right to sell the property In question. Subsequently Augustus "B.. 
Skillin was appolnted trustée of the bankrupt corporation, and Ûie proceedings 
were contlnued against hlm as sueh. 

At the hearlngs the trustée was présent in person and represented by at- 
tomey, and with the acqulescence of the trustée, Mr. Hltchlngs, on behalf of 
a numbér of creditors, was permltted to examine the witnesses, and the testi- 
mony so taken was expressly adopted by the trustée, against the objection of 
the clalmant. I overruled the objection and allowed the testlmony to stand 
with the same effect as If ellclted by the trustée. Mr. Hltchlngs flled a brief 
in opposition to the clalm and raised for the flrst tlme a preliminary objection 
to the jurlsdictlon of this court to dispose of the controversy in a summary 
proceeding of thls nature. The trustée decllned to ratify the objection to the 
jurlsdictlon, and joined with the clalmant in submltting the matter for déci- 
sion on the merits. Mr. Hltchlngs, however, Insistlng on hls rlght to Intervene 
and be heard on behalf of the receiver and certain creditors, I hâve considered 
ail points raised by hlm, includlng the question of jurisdlction. 

Passing over the action of the objectlng creditors in allowlng voluminous 
testlmony to be taken without tlmely objection to the jurlsdictlon, whlch does 
not commend Itself to the commlssioner, I am of the opinion that the point is 
not well taken. 

The jurlsdictlon conferred on courts of bankruptcy by section 2, subdivision 
7 of the act over bankrupt estâtes (Act July 1, 1898, c. 541, 80 Stat. 545 [tJ. 
S. Comp. St. 1901, p. 3421]), "to détermine ail contre versles in relation thereto," 
Is applicable to proceedings of this nature, where the property is actually in 
the possession of the court or its offieer, and is subject to distribution under 
its directions. In re Kellogg (D. C.) 113 Fed. 120 ; In re McCallum (D. C.) 113 
Fed. 393 ; In re Whltener, 105 Fed. 180, 44 0. G. A. 434. 

The clalmant by instituting thèse proceedings has submltted herself to the 
Jurlsdictlon of the court, and the trustée cannpt be heard to object to the same 
Jurlsdictlon. 

It is undoubtedly true that the form of remedy is discretionary. In a proper 
case the court may, in the exercise of Its discrétion, refuse on a mère motion 
to order property in its possession returned to the clalmant, and may require 
the clalmant to assert hls rlghts in a plenary action. In re Young, 111 Fed. 
158. But this case does not demand such action. The bankrupt's property has 
becn offered for sale as an entirety, and it is of suprême importance to both 
clalmant and- creditors that the trustee's rlght to dispose of the copyright» In 
question should be speedily determlned. It Is no answer to this necessity to 
say that the trustée can only sell the bankrupt's Interest, if any. In the dis- 
puted property — leavlng to the purchaser the burden of an attack on hls title. 
Such action, under the circumstances would be unjust ailke to the clalmant, 
whose rlghts are imperiled by further delay In dlstributlng the publications, 
«md to the purchaser, who should not be compelled to bny a lawsult. 

I am of the opinion that jurlsdictlon exista and should ba exercis«d in tiUi 
■ommary proceeding. 
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Comlng to the merîts of the application the clalmant contends that ttie bank- 
rupt corporation and its recelver bave falled to keep and perform the cov- 
enants and conditions of the contract referred to, in not dillgently continuing 
the sale of the books in question ; in failing to properly advertise the same, and 
in failing to pay the just and full amount of the royalties to which she was 
entltled ; and It is espeeially urged that the bankniptcy of the corporation bas 
disabled it from performing the terms and conditions of the contract, and the 
assignaient of the copyrights without the written consent of the claimant con- 
stitute a breach of contract, entitllng the claimant, under the terms thereof, to 
reclaim the copyrights. ' 

So far as the falliire to pay royalties Is concerned, I bave found, upon the con- 
sidération of Mrs. Burke's claim flled herein for unpaid royalties, that whatever 
may hâve been the proper construction of the words "wholesale price" as the 
basis of computatlon, the claimant by accepting checks sent ber In full settle- 
ment on tbese several occasions, and retaining tbose checks after notice of the 
corporation's réduction of 20 per cent, from the list price, bas acquiesced In 
that construction of the words, and that sucb payments operated as an accord 
and satisfaction between the parties. Nassoiy v. Tomlinson, 148 N. Y. 326, 42 
N. E. 715, 51 Am. St Rep. 695 ; Logan t. Davidson, 18 App. Div. 353, 45 N. Y. 
Supp. 961. 

Nor does the évidence convince me that the bankrupt corporation, or Its re- 
ceiver, failed In any material respect to carry out the splrlt of the contract In 
regard to dillgently continuing tbe sales. On the contrary, it was shown that 
the sales were constantly increasing, and that the change from traveling agents 
to commission bouses and tbe cessation of the advertlsement In the Sundaj' 
Companlon published by the bankrupt were In good faith and in tbe exercise 
of a reasonable business judgment, which was not so prejudicial to the claim- 
ant's interest as to entitle her to claim a forfeiture. 

The contract obligations assumed by D. H. McBride & Company are, briefly, 
to cause the whole of the books and manuscript to be published as a séries, and 
copyrighted ; to make revisions, additions etc., in said books upon the request 
of Mrs. Burke, in order to keep them abreast of the times and saleable ; to 
publish tbe books and manuals with ail reasonable speed, and keep on band 
enough to supply tbe trade ; to dillgently and intelligently, to tbe best of its 
ability, enter upon and continue their sale ail over tbe country, and to properly 
and fuUy advertise them — tbe publication, sales and advertising to continue 
during tbe time ail copyrights, extensions and renewals sball continue. The 
work to be carrled on so that the largest number of sales sbould be made, to 
the end that both parties sbould receive as large a profit as possible. It also 
agreed to render a seml-annual account, and pay a 6 per cent, royalty on the 
wholesale price ; to keep a full account of books manufactured and sold. Upon 
its discontinuing and neglecting tbe publication and sale, or failure to perform 
tbe agreement, or to properly endeavor to market tbe books, "ail of said copy- 
rights sball revert to and become the exclusive property of tbe said party of 
the first part," who in that event bas an option, on ninety days' notice, to pur- 
chase ail the plates used and in use at tbe time, at the actual cost price of tbe 
latest plates then in use. No sale, assignment or transfer of copyrights or 
plates covered by them can be made without the written consent of Mrs. Burke. 
"No assignment or transfer of any interest in the said copyrights or plates sball 
be valid, or transfer or convey any interest therein unless made wltb the 
written consent of the party of the first part" (Mrs. Burke). 

After a careful considération of tbe terms of the contract and the évidence 
addueed, I am of the opinion that the claimant is entitled to tbe copyrights In 
question, because I must flnd on the f acts and law, that the contract was a Per- 
sonal engagement between author and publisher, involving trust and confidence 
which cannot be assigned or delegated to another without tbe autbor's consent. 
It is true that tbe author reserved her own right to assign her royalties, but 
she also expressly reserved to herself tbe right to object to an assignment on 
the part of the corporation. This was clearly wlthin her power. The develop- 
ment of the sales depended upon the character and relations of her publisher 
in the Oatholic book trade. The exclusive market for the books was in paro- 
cbial schools and convents under the control of tbe Roman Catholic Church. 
The religions afflllations and connections of the publisher became, therefore, of 
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vital Impoirtaiice to the authoF, for under non-Càtholic management for In- 
stance, the peculiar Influence reqnired to Introduce the books into tbese Bchools 
would be entlrely lacking. The good will and trade name o£ D. H. McBrlde 
& Company as Cathollc publlshers were Important considérations, of which the 
clalmant cannot be deprived wltbout her consent. She had the rlght to sélect 
her publisher, and cannot, against her wlll, hâve another thrust upon her. 

That rlghts arlslng ont of contracts involving a relation of Personal confi- 
dence cannot be transf erred in invitum Is an elementary rule. Arkansas Smelt- 
ing Co. V. Belden, 127 U. S. 379, 8 Sup. Ct 1308, 32 h. Ed. 246; Bancroft v. 
Scribner, 72 Fed. 988, 21 C. C. A. 352. But it is urged that this principle ap- 
plles only to asslgnment by act of a party, and not to asslgnmènt by opération 
of law, and that in any event, there could be no relation of personal confidence 
existing between the parties where the party to whom the confidence is ex- 
tended is a corporation. 

Neither of thèse contentions can be sustained. Assignments by opération of 
law are sustained upon the principle that, unless expressly excepted, they must 
be deemed to hâve been in contemplation of the parties. A lease, for Instance, 
passes to the trustée in bankruptcy (If he so elects), even if containing an ex- 
press covenant against assignment. But a license under a patent rlght Is held 
Personal to the licensee, and does not pass to a receiver or administrator by 
opération of law. Oliver v. Eumford Chemical Works, 109 U. S. 76, 3 Sup. Ct. 
61, 27 L. Ed. 862 ; Waterman v. Shlpman, .55 Fed. 982, 5 C. C. A. 371. 

The distinction, therefore, lies in the nature of the contract, and where that 
involves personal trust and confidence it is not assigniible even by opération of 
law. As to whether trust and confidence can be reposed in a corporation, I 
cannot, in thèse days of corporate management, find any real distinction, such 
as is suggested, between an agreement entered into between an author and an 
indlvidual publisher, and a similar agreement with a publishing corporation. 
The management of the corporation may be such as to command especial con- 
fidence. The corporation may hâve a réputation in the trade of producing at- 
tractive publications and enjoy a valuable ellentage. 

The précise question was considered in Bngland by Sterling, J., in the récent 
case of GrifBth v. Tower Pub. Co., 1 Chancery, 21, where, after reviewing the 
authorlties, the learned justice held it ciear that an agreement between author 
and publisher was of a personal nature, and that the beneflt of it was not as- 
signable by a receiver in bankruptcy. An injunction was granted against the 
receiver, who was threatenlng to sell ail of his rights under the agreement 
between the author and the bankrupt publisher, to another publishing bouse. 
The same suggestion was made in that case as in this, viz., that the receiver 
was only selling the right, title and interest of the bankrupt, and that only the 
purchaser was aŒected by the claim of non-assignability. But the learned 
justice disposed of the suggestion in the following words : 

"It is true that any asslgnment of the agreement might be Inoperative ; but 
still, it might give rise to disputes between the plaintiff and persons who might 
seek to avail themselves of the position of assignées." 

That such disputes do arise is évident from the décision în the leading 
Bnglish case of Stevens v. Benning, 1 Kay & John. 168, afflrmed 6 De 6. M. & 
G. 223, where the purchasers of the copyrights at an assignment sale sought to 
restrain the author from publishing the same work through another publisher. 
This case, together with Hole v. Bradbury, 12 Ohan. Div. 886, and Reade v. 
Bentley, 4 Kay & John. 658, are addltional authorlties for the conclusions I 
hâve reached in this matter. 

There remains only to be mentioned the objection that as the copyright of 
three of the volumes in question was at the time of the présent contract actually 
vested in an Illinois corporation, to whose right the bankrupt corporation bas 
suceeeded, the clalmant had nothing to sell, and the new contract was without 
considération. 

I cannot accède to this proposition. The clalmant undertook for a fresh 
considération from the new company to enlarge her work from five to seven 
volumes, and to perform certain revlsory services in connection with its publi- 
cation. It was entirely compétent for the new company to contract for the 
completion of the work and to treat the copyrights as a single matter, for the 
considérations set f orth in the new contract. 
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Nor Is there any merlt în the point that the clalmant, belng an employé of 
the coïnpany, surrendered any Personal right to the product of lier books, riz., 
the copyright. There is nothing in the évidence to show that the claimant used 
the time, employés and instïmnentalities of the company in perfecting the 
manuscript of her various books. 

I therefore flnd and report that under the tenus of her contract, the clalmant 
la entltled to copyrights of the seven volumes described as "The McBride Lit- 
erature and Art Books," and of the seven manuals for the teachers appartenant 
thereto. That she is further entitled to purchase the plates of said publications 
at the actual cost priée thereof, on giving notice to the trustée of such intention 
to purchase. 

The title to the copyrights being in the trustée, by opération of law, the 
trustée should be authorized and directed to assign said copyrights to the claim- 
ant, B. Ellen Burke, by proper instruments of assignment. 

Latson & Bonynge, for B. Ellen Burke, claimant. 
Hector M. Hitchings, for various opposing creditors. 
Marshall S. Hager, for trustée in bankruptcy. 

ADAMS, District Judge. Report confirmed, with disbursements 
to be taxed. 



MTSTIO MILLING CO. v. CHICAGO, M. & ST. P. RY. CO. et al. SAME 

y. ILLINOIS CENT. RY. CO. et al. SAME v. CHICAGO, ST. P., M. & O. 

RY. CO. et al. SAME v. CHICAGO & N. W. RY. CO. et al. 

(Circuit Court, N. D. lowa, W. D. September 27, 1904.) 

Nos. 381, 385-387. 

1. Jdeisdiction op Fédéral Courts— Action for Wbit of Mandamus. 

A Circuit Court of the United States is without jurisdiction, either 
original or by renioval from a state court, of an action for a writ of 
mandamus which is not necessary for the exercise by it of a jurisdic- 
tion which it has otherwise previously acquired. 

2. Removal of Causes— Action Removablb— Mandamus under Iovita Stat- 

uts. 

The fact that the lowa statute (Code 1897. §§ 4341-4349) authorlzes 
the recovery of damages in an action of mandamus does not change the 
nature of the action, which is primarily one to enforce some duty rest- 
ing by law on the défendant by means of an order or writ of mandamus 
compelling the défendant to perform such duty, and, since a fédéral court 
has no jurisdiction of such an action, which is not a civil action at law, 
within the meaning of the judiciary act, it is not removable. 
8. Same— Motion to Remand— Matters Considebed. 

Where a fédéral court, on looking into plaintiff's pétition in a suit re- 
moved from a state court, flnds that the cause of action which is attempt- 
ed to be stated is one of which it has no jurisdiction, it has no power to 
go further and détermine whether such cause of action is sufficiently 
stated, but must remand the cause to a court having jurisdiction of the 
subject-matter. 

On Motions to Remand to State Court. 

Thèse actions were commeneed in the district court of Woodbury county, 
lowa, and respectlvely removed to this court by the défendants, and the plain- 
tiff moves to remand them to the state court. The pétition filed in the state 
court in No. 381 against the Chicago, Milwaukee & St. Paul Rallway et al. 

H 3. See Removal of Causes, vol. 42, Cent. Dig. §§ 218, 227. 
132 F.— 19 
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allèges, In mibstànde : That the deféhdant Chicago, Milwaukee & St. Paul 
Eallway Company Is a corporation organized under the laws of the state of 
Wlsconsln as a rallwfty corporation, and owns and opérâtes a Une of railway 
In sald State and other states, Includlng the state of lowa, and to the clty 
of Sloux Clty thereln, and is a common carrier of passengers and property over 
Its sald Unes of rallroad. That the défendant Western Car Association Is a 
corporation or association composed of différent rallroad eompanles, includlng 
the défendant railway Company, rramlng into sald clty of Sloux City, havlng 
its placé of business In saMcity; and the défendant A. C. Jones is the gên- 
erai manager of sald association, and controls and directs the handling of 
the freight and cars by the railroads belonging to sald association. That sald 
clty of Sloux Clty Is a termina! point of sald défendant railway company, 
whereit has constructed and uses slde tracks and switches in and about the 
transaction of Its freight and other business as a common carrier of property 
and passengers to, from, and in sald clty. That plalntiffl is a corporation duly 
organized under the laws of lowa, with its principal place of business at sald 
clty of Sloux Clty, and Is there engaged generally in the business of buyint; 
and manufacturing into flour, feed, and other products, large quantitles of 
wheat, oats, corn, and other like cereals, and shipping said grain in large 
quantifies to Its mllls in said clty (whlch It owns or controls and opérâtes 
in such business), and Its manufactured produet In large quantlties from 
sald mllls for export to varions places in the United States, Canada, and to 
foreign countrles over the defendant's Une of rallroad and those of other rail- 
roads running into said clty of Sloux City. The aggregate of its shlpments to 
and from its mllls amounts to more than 4,500 car loads annually, a large 
part of whlch has been over defendant's Une of rallroad for a number of years. 
That sinçe about December 7, 1903, the said défendant railway company, at 
the Instance of défendant A, C. Jones, as manager of the défendant Western 
Car Association, has refused to perform its duties as a common carrier of 
property, and has refused to deliver to plaintifC at its clty mill and to recelve 
from it its manufactured produet for shlpment from sald mill, becanse of the 
refusai of plaintiff to pay to said Jones a sum of money demanded by him, 
and whlch he clalms is owing him by plaintiff for switching cars, but whlch 
plaintiff dénies that It owes. That by reason of the défendant railway's re- 
fusai to so perform its duty as a common carrier of property the plaintiff Is 
unable to operate Its said mllls to thelr full capacity, and It has suffered and 
wlll continue to suffergreat damage by reason of the f allure of the défendant 
to perform Its sald duty as a common carrier of property, and it has been 
damaged thereby in the sum of $30,000. That plaintiff has demanded of dé- 
fendants In writing that défendant railway company perform its said duty 
as a common carrier of property, whlch It neglects and refuses to do. Where- 
fore plaintiff prays for a peremptory writ of mandamus to issue against said 
défendants, and each of them, commandlng them forthwith to swltch and place 
upon the track of the Mystie Milllng Company at its sald clty mill ail loaded 
cars conslgned to plaintiff, includlng ail cars upon the tracks of said défend- 
ant railway company at Sloux City, lowa, and that they place sald cars at 
the proper places on said* tracks for unloadlng the same, and that they swltch 
and remove from sald milj track ail empty cars now upon said traek, and 
commandlng them to continue the switching of cars as aforesaid to and from 
sald track In the future as thfe same may be conslgned to and from the said 
plaintiff; and plaintiff further asks that it hâve judgment against the défend- 
ants and each of them for the sum of $30,000 damages, and for costs of this 
action. The défendants in due time removed sald cause to this court upon 
the ground of the diverse cltizenship of the parties. The record has been filed 
in this court, and the plaintiff moves to remand said cause to the state court 
upon the grounds (1) that this court has no jurisdiction of the subject-matter 
of the action; (2) that the action is not of a civil nature within the mean- 
Ing of the removal àct bf 1887-1888 (Act March 3, 1887, e. 373, 2* Stat. 552, 
and Act Aug. 13, 1888, e. 866, 25 Stat. 433 [U. S. Oomp. St. 1901, p. 508]). 

The plaintiff's pétition in each of the other actions against the défendants 
thereln, and défendants' pétition for removal of the same to this court, and 
the motions to remand, are substantlally the same as in the case of the Chi- 
cago, Milwaukee & St Paul Eallway Company et al., except as to the amount 
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of property received and shlpped over the Une of sald respective défendant 
rallway companles and the amount of damage sustalned by plaintiff, which is 
alleged to be $20,000 In each case. 

W. E. Gantt, for plaintiff. 

J. C. Cook and ShuU & Farnswortli, for défendant Chicago, M. & 
St. P. Ry. Co. 

Bevington & Foley, for défendant A. C. Jones. 

W. S. Kenyon, for défendant Illinois Cent. Ry. Co. 

Wright & Call, for défendant Chicago, St. P., M. & O. Ry. Co. 

J. C. Davis and Bevington & Foley» for défendant Chicago & N. W. 
Ry. Co. 

REED, District Judge (after statîng the facts as above). Do the 
facts alleged in the pétition of plaintiff show a cause of action within the 
jurisdiction of this court? The substance of the pétitions, so far as 
material to the questions presented by the motions to remand, is stated 
in the foregoing statement. The contention of plaintiff is that the 
several actions are for judgments under the lowa statute against the 
défendant railway companies, commanding them to perform their du- 
ties as'common carriers of property, which it is alleged they hâve failed 
to do, and for the writ of mandamus to compel them to perform such du- 
ties ; that, as an incident to such judgments, it also recover the damages 
sustained by it as authorized by said statute ; and that such an action is 
not a suit of a civil nature, at law or in equity, within the meaning of 
the acts of Congress, of which the Circuit Courts of the United States 
hâve jurisdiction, either original or by removal from a state court. The 
défendant railway companies contend that the actions are primarily for 
the recovery of damages against them for their alleged failure to switch 
cars and freight to and from plaintiff's mills in Sioux City, and for a 
writ of mandamus as auxiliary relief in aid of such judgments for 
damages ; that, as an action for damages is an ordinary action at law 
of a civil nature, they are within the jurisdiction of this court, the 
requisite diversity of citizenship and amount involved being shown. 
Originally, the writ of mandamus was a prérogative of the English 
crown, and issued in its name from the Court of King's Bench, re- 
quiring the performance of some specified duty which that court had 
previously determined, or at least supposed, to be consonant to right 
and justice. 3 Black. Com. 110. In modem times it issues as a judi- 
cial process in an action (often between private parties) in which a 
court of compétent jurisdiction has previously adjudged or commanded 
the performance by the défendant therein of some specified duty, which, 
under the law, he should perform, and is the means by which such 
judgment or command is enforced. Kentucky v. Dennison, 24 How. 
66-97, 16 L. Ed. 717. It is settled by the repeated décisions of the 
Suprême Court of the United States that the action for the writ of 
mandamus is not a suit of a civil nature at law or in equity, within the 
meaning of the acts of Congress creating the Circuit Courts of the 
United States, and defining their jurisdiction; that such courts hâve no 
jurisdiction of such a suit, except it be in aid of a jurisdiction previously 
acquired; and that they cannot take jurisdiction of such suits by re- 
moval from the state courts under the removal acts. Bath County v. 
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Amy, 18 Wall. 244, 20 L. Ed. 539; Smith v. Bourbon Co., 127 U. S. 
105, 8 Stip. Ct. 1043, 32 L. Ed. 73 ; McClung v. Silliman, 6 Wheat. 601, 
5 L. Ed. 340; Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 
L. Ed. 743. 

In Bath County v. Amy, above, Mr. Justice Strong says: 

"It must be conceded that the Circuit Courts of the United States are not 
authorized to Issue writs of mandamus unless they are necessary to tlie ex- 
ercise of their respective jurisdlctions. Thèse courts are créatures of the 
statute, and they hâve only so much of the judlclal power of the United States 
as the acts of Congress bave eonferred upon them. * • • While it may be 
admitted that In some sensé the [aotlon for the] writ of mandamus may prop- 
erly be denominated a suit at lav?, it Is still material to inquire wliether it 
was intended to be embraced in the gift of power to hear ail suits at law of 
a civil nature eonferred by the Judiciary act." 

After reviewing the prior décisions of the court, and referring to 
what is now section 716 of the Revised Statutes of the United States 
[U. S. Cômp. St. 1901, p. 580], he continues : 

"In McGlung v. Silliman, 6 Wheat. 601 [5 L. Ed. 340], this court said, when 
speaking of the power to issue writs of mandamus : 'The fourteenth section of 
the judlciary act (Rev. St. U. S. § 716 [U. S. Comp. St. 1901, p. 5801) couid 
only hâve been intended to vest the power in cases where the jurisdiction 
already exists, and not where it is to be courted or acqulred by means of tho 
writ proposed to be sued out.' In other words, the writ cannot be used to 
confer a jurisdiction whlch the court would not hâve without it. It is author- 
ized only wben auxiliary to a jurisdiction already acquired. • * * The 
power to Issue a writ of mandamus as an original and independent proceed- 
ing does not, then, belong to the Circuit Courts." 

It is also hdd that the act of the Législature of the state of Kentucky 
which denominates the action for the writ of mandamus as a civil action 
and régulâtes the proceedings therein does not, in connection with the 
act of Congress conforming the practice and modes of proceeding in 
actions at law in the fédéral courts to those in like causes in the courts 
of record in the state in which such courts are held, enlarge the juris- 
diction of the Circuit Court so as to include an original or independent 
action for thè writ of mandamus. 

In Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 L. Ed. 
743, it is held that the Circuit Courts cannot take jurisdiction of such 
a suit upon removal of the same from a state court under the renioval 
acts. 

Thèse, authorities are conclusive that this court has not jurisdiction, 
eithei^ original or by removal from a state court, of an action for a writ 
of mandamus, which is not necessary for the exercise by it of a juris- 
diction which it has otherwise previously acquired. See, also, Indiana 
ex rel. City of Muncie v. Ry. Co. (C. C.) 85 Fed. 1 ; Gares v. Building 
Association (C. C.) 55 Fed. 209 ; Kelly v. Grand Circle, etc. (C. C.) 129 
Fed. 830. 

What, then, is the nature of the cause of action alleged or attempted 
to be alleged by plaintiff in its several pétitions against thèse défend- 
ants? Inriowa the action for mandamus is defined and the proceeding 
therein regulated by chapter 11, tit. 21, of the Code of 1897 of that 
state. The sections of such Code material to be considered are: 

"Sec. 4341. The action of mandamus is brought to obtaln an order command- 
ing an Inferlor tribunal, board, corporation or person, to do or not to do, an 
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aet, the performance or omission of which the law enjoins as a duty resulting 
froro office, trust or station. * * *" 

"Sec. 4348. The plaintiff in any action, except those brought for the recovery 
of spécifie real or Personal property, may also, as an auxillary relief, hâve 
an order of mandamus to compel the performance of a duty established In such 
action. But, if such duty, the performance of which is sought to be compelled, 
is not one resulting from an office, trust, or station, It must be one for the 
breach of which a légal right to damages is already complète at the commence- 
ment of the action, and must also be a duty of which a court of equity would 
enforce the performance." 

"Sec. 4346. The plalntiff In such action shall state his daim, and shall also 
State facts sufflelent to constltute a cause for such elaim, and shall also set 
l'orth that the plaintifC, if a private individual, is personally interested therein, 
and that he sustains and may sustain damage by the non-performance of such 
duty, and that performance thereof bas been demanded by him, and refused 
or neglected, and shall pray an order of mandamus commanding the défendant 
to fulfill such duty." 

"Sec. 4349. When the plaintiffi recovers judgment the court may include 
therein, a peremptory order of mandamus directed to the défendant command- 
ing him forthwith to perform the duty to be enforced, together with a money 
judgment, for damages and costs, upon which an ordlnary exécution may 
issue." 

Other sections provide that the pleadings and proceedings shall be 
the same, as near as may be, as in ordinary actions for damages, and 
that there shall be no joinder of causes of action except as specified in 
this chapter. 

Counsel for défendants urge with much persistency that plaintiff's 
actions are primarily for the recovery of damages, and that under sec- 
tion 4349 a judgment for such damages is essential to warrant a judg- 
ment of mandamus. If they are correct as to the purpose of the ac- 
tions, there is no occasion to rest their contention upon section 4349, 
for there would be an adéquate remedy in the ordinary course of the 
law to recover the damages, and this would defeat the action of man- 
damus. Section 4344. And the writ of mandamus is never allowed 
for the recovery of damages. Essentials of the action of mandamus 
under the Code are: (1) A duty enjoined by law upon 'le défendant, 
in the performance of which the plaintiff, if a private individual, has 
a Personal interest; (2) a breach or nonperformance by the défendant 
of such duty; (3) a légal right in the plaintiff to damages because of 
such nonperformance ; (4) absence of any other adéquate remedy in the 
ordinary course of the law. The right to damages, then, is essential 
to enable the plaintiff to maintain the action. The reason is apparent, 
for, if he has suffered no damage, or will not suffer any, he can hâve 
.lo interest (as a private individual) in the performance of the duty. 
State ex rel. v. County Judge, 2 lowa, 380. The right to damages and 
a judgment therefor are not the same. The latter may be waived, 
but the former is essential to the existence of the cause of action, and 
!ts maintenance by the plaintiff; and, if such right does not exist, he 
cannot hâve judgment for the order (writ) of mandamus. Then sec- 
tion 4349, "When plaintiff recovers judgment." For what? Plainly 
establishing the duty to be performed, for, if défendant owes no duty, 
there is none to be performed, and there could be no breach of any by 
him, or resulting damage to the plaintiff. The court then, on entering 
judgment establishing such duty, may include therein a peremptory 
order (writ) of mandamus, directed to the défendant, commanding him 
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forthwith to perform the duty to be enforced (this bàng the means of 
enforcing such a judgment), together with a money judgment for dam- 
ages and costs, upon which an ordinary exécution may issue. The 
plaintiff's jright to recover damages, then, plainly dépends upon the 
recovery of judgment establishing the duty to be performed by de- 
fendant, and that there has been a breach thereof, for this is a 
prerequisite to his right to such damages. The conclusion is unavoid- 
able that the action authorized by this chapter is primarily to enforce 
some duty resting by law upon the défendant, and for an order (writ) 
of mandamus compelling the défendant to perform such duty, and that 
the recovery of damages is but an incident of such action, which, if 
claimed, may be included in the judgment establishing the duty. The 
fact that the lowa statute authorizes the recovery of damages in the 
action of mandamus does not change the nature of such action, and, as 
the Circuit Courts of the United States hâve no jurisdiction of such an 
action, except in aid of a jurisdiction previously acquired, such juris- 
diction is not enlarged by the statute of the state which authorizes the 
recovery of damages to be included in the judgment of mandamus in 
the state courts, as the jurisdiction of the United States courts dépends 
exclusively upon the laws of Congress. 

It is next urged that the pétitions state no facts showing that the 
défendants owe to plaintiff any duty whatever, as common carriers of 
property, to ship cars to and from its mills in Sîoux City, and therefore 
the plaintifif is not entitled to a judgment for mandamus, but only for 
damages. Undoubtedly this court may look into the pétitions far 
enough to ascertain the purpose of the action in order to détermine 
whether or not it is one within its jurisdiction. If, upon so lopking 
into them, enough appears to show that the cause of action alleged or 
attempted to be alleged therein is not within the jurisdiction of this 
court, then it is without power to détermine any question in regard 
thereto save its own jurisdiction of the subject-matter of the actions. 
The allégations of thèse pétitions and the prayers thereof plainly show 
an attempt to state a cause of action against the défendant raiiway 
companies under the lowa statute for an order of mandamus to compel 
them to perform their common-law or statutory duty as common car- 
riers of property in that state. The plaintiff is entitled to the judgment 
of a court having jurisdiction of the subject-matter of such action 
upon ail questions arising therein. This court is without such juris- 
diction. 

It foUows that the motions to remand must be sustained in each case, 
without référence to the questions raised and discussed as to the joining 
of the Western Car Association as a party défendant in the actions. 

It is ordered accordingly. 
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In re MeINTIRE et al. 

(District Court, D. Montana. August 17, 1903.) 

No. 173. 

1. Bakkkuptct— Paetneeship Debts— Fiem Note Given fob Individttal 
Dkbt. 

A partner cannot bind tbe flrm by notes glven in the flrm name in re- 
newal of hls individual notes, and the burden rests upon the créditer seek- 
ing to prove the same against the partnership estate in bankruptcy to show 
that the other partner or partners knew o( the transaction, and assented 
thereto. 

In Bankruptcy. On review of referee's décision allowing the 
claim of the First National Bank of Miles City, Mont., in the sum 
of $15,920.84. 

O. F. Goddard and Norman Fetter, for petitioner. 
Strevell & Porter, for claimant. 

KNOWLES, District Judge. The First National Bank of Miles 
City, Mont., a creditor of said bankrupts, fîled its claim against 
them for an overdraft and on 45 promissory notes (41 of which were 
collaterals), in the sum of $18,378.21, and for interest thereon at the 
rate of 10 per cent, per annum. The référée allowed the claim in 
the sum of $19,012.21, including $635.86 for interest, Thereafter 
the State National Bank of Miles City, Mont., a creditor of the 
bankrupts, filed its pétition with the référée, in which it prayed 
that the claims of said First National Bank might be expunged 
and disallowed, upon the ground that ail of said claims were and are 
liabilities of H. W. Mcintire and the Mcintire Mercantile Com- 
pany to said First National Bank, which had been incurred and 
contracted prior to the formation of the partnership of Mcintire 
& Middleton; that said notes were given in renewal of anté- 
cédent debts due said bank from H. W, Mcintire and the Mcintire 
Mercantile Company, such notes being signed and indorsed by 
said H. W. Mcintire in the name of the firm of Mcintire & Mid- 
dleton, without the knowledge and consent of Fred. F. Middleton, 
his copartner, and not ratified subsequently by said Middleton, and 
that he has no knowledge of said liabilities. of said Mcintire and the 
Mcintire Mercantile Company until the time of the filing of the 
pétition in bankruptcy herein ; that said Middleton never at any 
time assumed or consented to the assumption of said indebtedness, 
or of any part thereof, by the firm of Mcintire & Middleton. There- 
upon the référée made an order requiring said First National Bank 
to show cause before him why its said claims should not be ex- 
punged in accordance with the prayer of said pétition. The First 
National Bank made answer to the pétition, and, in substance, 
denied ail of the allégations therein made, and affirmed that ail of 
its claims as allowed by said référée were actual claims subsist- 
ing against said firm, and were just, and that said firm had received 
the entire proceeds thereof from said bank. Thereafter the matter 
was heard by said référée, and much testimony was taken, and. 
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after considerîng tlie same, the référée reduced the claîm of the 
First National Bank from the sum of $19,012.21 to the sum of $15,- 
920.84. In this ruling and décision of said référée the First Na- 
tional Bank acquiesced, but the State National Bank, being dis- 
satisfied with the ruling and décision of the référée, prayed for a 
reyiew, and brought the case to this court. 

The testimony taken before the référée at the hearing on the 
order to show cause discloses the following: For a number of 
years prior to July 1, 1900, H. W. Mcintire was engaged in busi- 
ness at Miles City, Mont. He afterwards adopted and used the 
trade name of Mcintire Mercantile Company, and continued the 
use thereof, as its sole proprietor, and as the owner of its entire 
stock in trade, until the formation of the partnership between him- 
self and Fred. F. Middleton. The new firm of Mcintire & Middle- 
ton commenced to do business about July Ist, but the articles of 
partnership were not reduced to writing and executed between the 
parties thereto until July 10, 1900. The agreement of partnership 
was produced at the- hearing and ofïered and received as évidence. 
From the terms thereof it will be found : That the partnership was 
to continue for the term of five years. That the firm name was to 
be Mcintire & Middleton, and they were to engage in the business 
of buying, selling, and dealing in ail kinds of merchandise in Cus- 
ter county. Mont., at wholesale and retail. The common stock of 
the partnership consisted of money and merchandise to the full 
value of $30,000, of which each party has contributed and paid in a 
one-half part. Each of the partners was to bestow and give his 
full time, labor, skill, knowledge, and services to the business of 
the firm. The shares of the partners in the profits or losses of the 
business were to be equal. At the time of the formation of this 
partnership the entire stock of goods, wares, and merchandise of 
the aforesaid Mcintire Mercantile Company was the property of 
H. W. Mcintire, its sole proprietor, and the same was to be taken 
over by the new firm of Mcintire & Middleton. An inventorv and 
valuation of this stock was to be made, and when so made and 
ascertained Middleton was to acquire a half interest therein by 
the payment of $2,500 in cash and executing to Mcintire promissory 
notes for the remainder of the purchase price of said half interest. 
Middleton paid the $2,500 in cash, and the firm of Mcintire & 
Middleton went into possession of the aforesaid stock of merchan- 
dise. An inventory of it was made, but the évidence is not clear 
as to whether or not it; was valued, and its total value ascertained 
and extended on the inventory book. The book containing the in- 
ventory went into the possession of Mcintire, and has never been 
produced. Middleton avers in his testimony that, owing to the 
total valuation of the stock never having been computed and com- 
municated to him, he had failed to exécute his promissory notes 
to said Mcintire for the différence between his cash payment and 
the total amount of the purchase price of his half of the Mcintire 
Mercantile Company's stock taken over by the firm, as contem- 
plated at the time of the formation of the partnership. During the 
time while Mcintire was engaged in business as H. W. Mcintire and 
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under the trade name of Mcintire Mercantile Company, he became and 
was heavily involved in debt. Most of this indebtedness, if not 
ail of it, was held against him by the First National Bank of Miles 
City. Its form was promissory notes executed either in his indi- 
vidual name or in the name of the Mcintire Mercantile Company. 
About $20,000 of this indebtedness was in existence at the time 
of the formation of the fîrm of Mcintire & Middleton. It is conced- 
ed that in the division of the work to be donc by the partners in 
the fîrm Mcintire undertook to take sole charge and assumed con- 
trol of the financial and accounting part of the business, and Mid- 
dleton gave his attention to the management of the sales depart- 
ment, giving that part of the business his entire attention and su- 
pervision. It is but fair to assume that this took up and occupied 
ail of his time during the business hours of the day. It is also fair 
to assume that Middleton, as a partner in the iirm, had access to 
the books, and might hâve inspected and examined them had he 
desired so to do; but the évidence does not clearly establish the 
fact that he did so. His failure to avail himself of his rights in 
that regard must be viewed and considered by the court in the Hght 
of the circumstances and conditions connected therewith and the 
relations between the parties. Thèse men were partners; con- 
sequently a fiduciary relation existed between them,- and Middleton 
was justifîed in assuming that Mcintire would deal fairly with 
him, and would keep just and true accounts of the transactions and 
business of the firm. 

It also appears from the testimony that prior to the time of the 
formation of the partnership of Mcintire & Middleton, Mcintire had, 
jointly with one J. A. Engleke, executed a promissory note for $.5,572.15 
to the First National Bank. This was donc to enable said Engleke 
to purchase a stock of goods and engage in business for himself in said 
Miles City. That afterwards, and subséquent to the time of the forma- 
tion of the partnership of Mcintire & Middleton, said Mcintire, for 
purposes of protection, procured the purchase of the Engleke stock of 
goods by Mcintire & Middleton, and in consummation of this pur- 
chase they took up the Mcintire-Engleke note at said bank, and gave 
their own firm note in the place thereof. In the settlement between the 
parties, after a valuation of the stock had been made and computed, it 
was found that the value of the stock was less than the amount of the 
McIntire-Engleke note assumed by the firm. This différence was 
$1,067. In settlement of this différence Engleke gave his own prom- 
issorv note for that amount to Mcintire, who discounted the same at 
the First National Bank. There is évidence to support the claim that 
the proceeds realized from this discount were applied for the benefît of 
Mcintire & Middleton. Under thèse circumstances I hâve concluded 
to allow the bank's claim for this note, although I hâve some doubt as 
to the propriety of so doing. It is clear that the note for $5,572.15 is 
a liability of the firm of Mcintire & Middleton, and the same is allowed. 

As to the note for $1,200, it is clear that this was given for the 
amount of an overdraft of the firm of Mcintire & Middleton at the 
bank, and it is entitled to allowance, and it is hereby allowed. 

As to the notes for $2,500 and $4,000, respectively, which are 
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claimed to be firm liabilities of Mclntire & Middleton, and whîch 
hâve been allowed by the référée as claims against the estate of said 
bankrupts, it appears from the évidence that both of thèse notes are 
renewals of notes for the same amounts due to the First National 
Bank from the Mclntire Mercantile Company. It is claimed that the 
firm of Mclntire & Middleton assumed thèse liabilities of the Mclntire 
Mercantile Company at the time of the formation of this firm. I fail 
to find sufficient évidence in the record to support this claim. No con- 
sidération appears to hâve passed from the First National Bank to 
Mclntire & Middleton for such assumption. The fact that Mclntire 
deposited the funds of Mclntire & Middleton in said bank would not 
establish this. Certainly the act of assumption of the payment of 
thèse notes must be the act of ail the partners. Mclntire alone would 
hâve no authority, by virtue of his partnership relation with Middleton, 
to make such a contract. 

In McNair v. Platt, 46 111. 213, the Suprême Court of that state, 
speakirig through Mr. Justice Walker, says : 

"As a gênerai rnle, one partner la not bound by the unauthorlzed acts of his 
copartner ; but from the very nature of a partnership each member of the flrm 
is presumpd to hâve, and bas, authority to bind the flrm within the scope of 
the business of the copartnerahlp. Beyond the scope of Its business, authority 
to act mijst be shown, preclsely as If any other person had performed the act, 
or the flrm will hot be bouhd. The application of partnership funds or prop- 
erty to the payment of a debt of one member of the partnership Is outside of 
and beyond the scope of its business, and assent to such application must be 
shown, or a subséquent ratification proved. * * • The separate debt of 
McNalr cannot, then, be paid with partnership funds wlthout the assent of 
Akers, the other partner. Such assent was the subject of proof, like any other 
fact, and might be shoVn by the same character of évidence." 

In the case of Mecutchen v. Kennady, 27 N. J. Law, 236, it is said : 

"The authority of the Individùal partner to blnd the flrm by the drawing or 
Indorsing of negotlable paper extends only to the trade or business of the 
flrm. ♦ • * It la equàlly well settled that, where one partner employa the 
funds of the flrm in payment bf hla indivldual debt, the créditer knowlng that 
fact wlll be deemed to act In bad faith and in fraud of the partnership. And 
where funds or the paper of the firm Is taken in payment of the private debt 
of one of the partnera the law charges the credltor with a knowledge of the 
fraud, and imposes upon hlm the onus of repelllng that presumptlon." 

The following cases go to the same point and eiïect : Smyth v. 
Strader, 4 How. 404, 11 L. Ed. 1031 ; Ft Madison Bank v. Alden, 139 
U. S. 372, 9 Sup. Ct. 332, 32 L. Ed. 725; United States Bank v. 
Binney, 5 Mâson, 176, Fed, Cas. No, 16,791; Corwin v. Suydam, 24 
Ohio St. 209 ; Farwell v. St. Paul Trust Company (Minn.) 48 N. W. 
326, 22 Am. St. Rep. 742. 

Lanier v. McCabe, 48 Am. Dec. 173, is a case like the one at bar, 
and the Suprême Court of Florida said : 

"A note given in the name of the firm by one partner, for his own private 
debts, and known to be so given by the person taklng it, does not bind the other 
partners, unless they were previously consulted and consented to the transac- 
tion." • 

See, also, Dob v. Halsey, 8 Am. Dec. 293 ; Thomas v. Stetson, 62 
lowa, 537, 17 N. W. 751, 49 Am. Rep. 148. 
The évidence shows that the First National Bank took thèse notes 
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of Mclntire & Middleton for the individual debts of H. W. Mcintîre 
and the Mclntire Mercantile Company, and the above-cited authorities 
estabiish the ruie that said bank knew of this fraudulent use of the firm 
name, as it nowhere appears that Middleton ever gave his consent to 
the making of thèse notes, or to the assumption of any of the H. W. 
Mclntire and Mclntire Mercantile Company's liabilities by the firm of 
Mclntire & Middleton. 

It is claimed that Middleton would be presumed to know what ap- 
peared in the books of the firm. One of the authorities above cited 
supports this view. But I fail to find that the books show thèse 
transactions. It devolved upon the bank to show that they did in 
order to charge Middleton with notice thereof. 

In accordance with the views above expressed, the décision of the réf- 
érée herein is affirmed as to ail the notes allowed by him against the es- 
tate of said bankrupts, save and except the note for $8,500 and the note 
for $4,000, and as to thèse two notes the décision of the référée is re- 
versed, and he is directed to expunge the same, and further reduce the 
total of the claim of said First National Bank of Miles City, Mont.,to the 
extent of the amount thereof and the interest accrued thereon. It is 
further ordered that the costs incurred herein be divided equally be- 
tween the petitioner and the claimant, each to pay one-half thereof. 



In re ELM BRBWING CO. 
(District Court, E. D. New York. June 8, 1904.) 

1. BANKRTIPTCT— EiGHT OF PLEDGEE of CotXATEBAL— SALOON LICENSE CEB- 
TIFICATES. 

A brewery company, prior to its bankruptcy, had advanced the money 
to pay the annual llquor licenses for several saloons, taking as security 
an assignment of the Ucense certiflcates, whlch it afterwards pledged to 
a bank as collatéral for a loan. Such certiflcates were subject to surren- 
der, and had a surrender value, dépendent upon the length of the unexpired 
portion of the term. After the bankruptcy, the bank continued to hold 
the certiflcates, and meantime the receiver and trustée of the bankrupt con- 
tinued to make collections from certain of the saloonkeepers on account 
of the advances. Held, that the bank was in equity entitled to such col- 
lections to apply on its debt, since they by so much reduced the value of 
Jts security, Its interest in the certiflcates being only that of the bankrupt, 
and since, moreover, It was only by its permitting them to remain in 
force, instead of surrendering them, that the trustée was enabled to make 
the collections, and to continue the saloons In business as customers, to 
the advantage of the bankrupt estate. 

In Bankruptcy. On claim of the Fédéral Bank of New York to re- 
cover the proceeds of collatéral coUected by the receiver and trustée. 

Joseph Marx, for Fédéral Bank of New York. 
Kenneson, Emley & Rubino, for receiver and trustée. 

THOMAS, District Judge. The Elm Brewing Company before its 
bankruptcy advanced the money to pay for the annual liquor licenses 
for the several saloons to which it sold béer. The licenses were as- 
signed by the proprietors of the saloons severally to the Elm Brewing 
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Company, and vyere by the latter assigned to the Fédéral Bank of New 
York» as collatéral for a loan of $10,000, for whicli 13 notes were given, 
each for the sum of $833.34, maturing one on the Ist day of each month 
from May, 1903. For the use of such money, the Elm Brewing Com- 
pany paid the sum of $1,500. The brewing company executed a sep- 
arate çissignment of each license certificate as follows : 

"For vaine reeeived, the Elm Brewing Company hereby assigns, transfers, 

and sets over unto — ail its right, title, and Interest In and to the 

llquor tax certificate numbered , mentioned and descrlbed in the inclosed 

assignment, and doçs hereby expressly make, constitute, and appoint the saîd 

its true and lawful attorney irrévocable, with ail the rights, 

powers, and privilèges which it, the said Elm Brewing Company, has under 
and by virtue of the said assignment hereto anuexed." 

The assignment to the brewing company recites the advancement of 
the money to the applicant for the license by the company to pay for 
the certificate, and that in considération thereof the applicant sells and 
transfers to the company "ail the right, power, and option which I 
[the applicant] hâve, or which I shall hereafter bave, under the said 
taX certificate and the provisions of said statute, to surrender or cancel 
said tax certificate, or to bave the said tax certificate transferred to any 
other premises than those above mentioned, or to sell, assign, or trans- 
fer the said tax certificate, or to receive and collect the amount of any 
unexpired coupons on said tax certificate, and any money due or to be- 
come due upon the surrender, transfer, or cancellation of said tax cer- 
tificate." Then follows power of attorney and authority to enable 
the foregoing provision to be utilized. 

The notes given the bank, and maturing the Ist day of June, July, 
August, September, October, and November, 1903, were paid. In Oc- 
tober, 1903, the brewing company went into involuntary bankruptcy. 
On March Ist the-trustee paid to the Fédéral Bank $813.51, the sur- 
render value of five certificates which the bank held, as aforesaid ; the 
surrender value being for the months of March and April. Thèse five 
certificates included two issued, one to Vienot and the other to Caréna, 
for each of which the brewing company had advanced $975, and on 
account of each of which the trustée or the receiver in bankruptcy had 
collected from Vienot $431.25, and from Caréna $381.35, the total 
amount being $813.50. 

Taking Vienot's case for the purposes of the discussion, the facts 
are that Vienot applièd for a certificate. The company advanced $975 
for the tax, took the certificate as security for the loan, pledged the 
certificate for a loan made to it by the bank. The receiver or trustée 
collected $431.35 from Vienot on her indebtedness, and finally paid the 
bank for the surrender value of the certificate for March and April, 
1904; the value and vàluable use of the certificate to the pledgee prac- 
tically being its surrender value. The company could and did confer 
. on the bank only such rights in the certificate as it had. The company's 
property, hence the bank's property, in the certificate, diminished with 
payment by Vienot. If Vienot paid her whole debt, the company's 
and bank's interest in the certificate ceased at once, and Vienot could 
compel its surrender to her. Each dollar that the company collected 
from Vienot correspondingly shrunk the bank's property interest in 
the certificate. If the bank surrendered the certificate to the commis- 
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sioner of excise, it could retain of the unpaid money only such sum as 
the Company had not collected of Vienot. If the company collected the 
whole $975, the bank could retain nothing. After the company col- 
lected the $431.35, the proceeds of surrender cçuld be applied only to 
the remainder of the indebtedness. But the surrender of the certifi- 
cate was not expected to précède the maturity of the note, yet the col- 
lection from Vienot was expected to be continuous. Had the bank 
surrendered the certificate, it would hâve ended Vienot's business, and 
practically rendered the company's or trustee's claim valueless. Hence, 
the rétention of the certificate by the bank was necessary and expected, 
and, as it was likewise necessary and expectable that the company 
would collect the debt from Vienot, and as the amount thus collected 
pro tanto diminished the bank's security, it is inconceivable that the 
collection could be made by the company or the trustée except in be- 
half of the bank. At least it was made and kept by the company or 
trustée at the expense of the bank. As the company and trustée di- 
minished the bank's security by the collection of the company's debt, 
and could do this even to the point of extinguishing the security, it 
would seem that the bank could hâve enjoined the collection of the debt 
by the company, and also by the receiver or trustée, had the court per- 
mitted. Hence, the case is that the trustée has been collecting money, 
and thereby impairing the bank's security with each dollar collected, 
and the bank has meanwhile fôrborne to surrender the certificate, 
which would hâve seriously injured the business of the brewery in the 
trustee's hands. There is the strongest equity in favor of the peti- 
tioner's claim, and it should bê granted. But it is urged that the com- 
pany paid $1,500 for the use of the money, and that $900 of such sum 
was usurious. Attention is not called to any right of the trustée to set 
it off against the présent claim. Perhaps upon a full accounting it 
should be equitably deducted from any sum owing by the company, or 
perhaps the amount of the excess interest proportionally applicable to 
the Vienot and Caréna claims should be deducted. If counsel hâve 
any suggestions respecting either of thèse questions, they may be sub- 
mitted. 



In re SMITH & SHUCK. 
(District Court, N. D. lowa, Cedar Rapids Division. September 21, 1904.) 

No. 467. 

1. BÀNKEUPTCY— CONDITIOKAL SALES TO BaNKRUPT— PkOPEETY PaSSING TO 

Trustée. 

Goods in the possession of a bankrupt, purchased by him for resale as 
a retail dealer under a contract whlch reserved title and rlght of posses- 
sion in the seller until full payment therefor, such condition being in- 
valid as against purchasers wlthout notice from, or eredltors of, the ven- 
dee, because not acknowledged and recorded, as requlred by Code lowa 
1897, § 2905, pass to the trustée in bankruptcy, under Bankr. Act July 
1, 1898, c. 541, § 70a (5), 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451], as 
property which the bankrupt might "bave transferred, or which might 
hâve been levied upon and sold under judlcial process against him," and 
free from any lien on account of the contract, by virtue of section 67a, 
30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]. 
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In Baflkruptcy. Gn pétitions of the Moline Plow Company and 
the Rock Island Piow Company for review of orders of référée de- 
nying their claims to property in custody of the trustée of said 
bankrupt 

MUfphy & Susemihl, for petitioners. 
Baker & Bail, for trustée. 

REED, District Judge. Smith & Shuck, dealers in agricultural 
implements at lowa City, were adjudged bankrupts July 5, 1904. 
A trustée of their estate was duly appointed, who has taken pos- 
session of the property which they held at the time of such bank- 
ruptcy. The Moline Plow Company and the Rock Island Plow 
Company, both Illinois corporations, afterwards filed with the réf- 
érée their separate pétitions, asking an order that the trustée be 
required to turn over to them, respectively, certain of the property 
in the custody of the trustée, on the ground that such property was 
sold by them, respectively, to the bankrupts upon crédit, and on 
condition that the title, ownership, and right of possession remain 
in the petitioners until it was paid for, which had not been done. 
The contracts by which such rights were reserved in the petition- 
ers were not acknowledged or recorded, as required by section 2905, 
Code lowa 1897, and upon this ground the claims of the petitioners 
were denied, and they separately pétition for a review of such orders 
of the référée. 

The question so presented was considered and decided adversely 
to the claims of the petitioners in Re Tweed (D. C.) 131 Fed. 355. 
At the time of such décision, the opinion of the Suprême Court in 
Hewitt v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 
48 L. Ed. 986, was not published, or at least escaped the attention 
of the court, and was not considered. It is now urged that upon the 
authority of that décision the orders of the référée in thèse proceed- 
ings should bè reversed. That case arose in New York, and the 
contract there involved and décisions of the courts of that state 
must be considered in determining the efïect of the décision. The 
contract so involved is as follows : "The title and right of posses- 
sion of the property for which this note is given remain in the 
Berlin Machine Works tmtil fully paid for." This contract does 
not authorize a sale or other disposition of the property by the 
vendee, and, as construed by the courts of New York, vests no title 
or right of disposition in him until the condition is performed, and 
such performance is a condition précèdent to any such title or right 
in the vendee. Ballard v. Burgett, 40 N. Y. 314. Nor could the 
property be levied upon or sold under the judicial process against 
him. Cole v. Mann, 62 N. Y. 1. Therefore, under the plain terms 
of sections 67a and 70a (5) of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 564, 565 [U. S. Comp. St. 1901, pp. 3449, 3451]), the 
title to the property would not pass to the trustée in bankruptcy 
of the vendee. Section 112, c. 418, p. 540, Laws N. Y. 1897, cited in 
thé opinion of the court, does not apply to contracts of the kind 
involved in that case, but applies only to such conditional contracts 
as vest in the vendee a right to sell or otherwise dispose of the prop- 
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erty. In re Garcewich, 115 Fed. 87, 53 C. C. A. 510. The same 
distinction is recognized in the décision of Hewitt v. Berlin Machine 
Works in the District Court. In re Kellogg (D. C.) 112 Fed. 52. 
That the validity of Hens upon, and the Hability of personal prop- 
erty to seizure and sale under, judicial process dépends upon the 
law of the place where the property is situated will not be gainsaid. 
Hervey v. Locomotive Works, 93 U. S. 664, 23 h. Ed. 1003. That 
such rule obtains under the présent bankruptcy act is plainly rec- 
ognized by the Suprême Court in Hewitt v. Berlin Works, for the 
court says: 

"The présent act, like ail preceding bankruptcy acts, contemplâtes that a 
lien good as against the debtor and ail his credltors shall remain undlsturbed. 
If it is one which bas been obtalned in contravention of some provision of the 
act, whleh is fraudulent as to the credltors, or Invalid as to credltors for want 
of record, It is invalid as to the trustée." 

And see In re Butterwick (D. C.) 131 Fed. 371. 

That the liens or rights of the petitioners, claimed upon or to this 
property sold by them to the bankrupts, would be invalid under 
the lowa statutes as against purchasers from, or credltors of, the 
bankrupts, without notice, unless recorded, as required by section 
2905, Code lowa 1897, admits of no doubt. It is strenuously urged, 
however, that the term "creditors" as used in this section means 
only attaching or exécution creditors, or others who hâve acquired 
a lien upon the property. That a gênerai creditor, who has no lien 
upon the property, would not be protected against a sale of it by 
his debtor, or its seizure and sale under judicial process by other 
creditors, may be conceded. But that is not the test by which the 
title of the trustée under the présent bankruptcy act is to be deter- 
mined. That test is fixed by sections 67a and 70a (5) of that act 
(Act July 1, 1898, c. 541, 30 Stat. 564, 565 [U. S. Comp. St. 1901, pp. 
3449, 3451]), the latter of which provides that the trustée shall take 
such title as the bankrupt prior to the filing of the pétition could 
by any means hâve transferred, or which might hâve been levied 
upon and sold under judicial process against him. The filing of 
the pétition in bankruptcy is, however, "judicial process," and op- 
érâtes as an attachment or séquestration from that time of the prop- 
erty of the bankrupt, for the equal benefit of ail of his creditors, 
and as a restraint upon its disposition by him. Bank v. Sherman, 
101 U. S. 403, 25 L. Ed. 866 ; Mueller y. Nugent, 184 U. S. 14, 22 
Sup. Ct. 269, 46 L. Ed. 405 ; In re Pékin Plow Company, 112 Fed. 
308 50 C C A 257 

IJnder Àct March 2, 1867, c. 176, 14 Stat. 517, the assignée in bank- 
ruptcy took only such title as the debtor had at the time of bank- 
ruptcy. That act contained no provisions like sections 67a and 70a 
(5) of the présent act. Act July 1, 1898, c. 541, 30 Stat. 564, 565 
[U. S. Comp. St. 1901, pp. 3449, 3451] . Congress was familiar with 
that act, and the construction placed upon it in this particular by 
the courts, and when in the Hght thereof it included sections 67a 
and 70a (5) in the présent act, such provisions plainly manifest a 
purpose to préserve, for the equal benefit of ail of the creditors of 
the bankrupt, the same rights in and to property held by him that 
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any one of them might hâve acquîred thérein by purchase from, 
or seizure and sale under, judieial process against him if bankruptcy 
proceedings had not ensued. 

The orders of the référée are in accord with the foregoing views, 
and are approved. 



OAMERON LUMBER CO. v. DRONET et al. 

(Circuit Court, W. D. New York. August 29, 1904.) 

1. DiscovEEY— Requibing Pboduotion of Books. 

Rev. st. § 724 [D. S. Comp. St. 1901, p. 583], confers authorlty on a 
fedçral court In an action at law on a proper showlng to require a party to 
produce bopks or papers for the Inspection of the adverse party before 
triaï, where they contain facts essential to be known by the party desiring 
the Inspection, In order to prépare for trial, and which apparently cannot 
be shown In any other way. 

On Application to Compel Production and Allow Inspection of Books 
Before Trial at Law. 

Bissell, Carey & Cooke, for plaintiff. 
Cary, Runisey & Hastings^ for défendants. 

HAZEL, District Judge. It appears by the moving affidavits that 
the books and papers in the possession of the défendants show facts 
which the plaintiff must establish upon the trial to maintain its action. 
There apparently is no other way in which the plaintifï is enabled to 
substantiate the allégations of the complaint. Judge Townsend, in 
Kirkpatrick v. Pope Manufacturing Co. (C. C.) 61 Fed. 46, holds that 
the rule in such cases is that "a complainant would be entitled to a dis- 
covery as to such matters; çf fact as are material to the prosecution of 
the whole of his case." Judge Lacombe, in Gray v. Schneider (C. C.) 
119 Fed. 474, approved the décision in Bloede Co. v. Bancroft & Sons 
Co. (C. C.) reported in 98 Fed. 175. There it is held that section 724 
of the Revised Statutes JU. S. Comp. St. 1901, p. 583] confers au- 
thority on fédéral courts in actions at law to require, on a proper show- 
ing, the production of the books and writings of the adverse party, so 
that the cause may be prepared for trial, or that they be produced at 
the trial in order to make their contepts known; and he directed that 
the order provide for the attendance;of some représentative of the op- 
pôsing party while the examination ,was being conducted. The plain- 
tiff's application is within the rule of the Bloede Case. An order may 
be entered, requiring the défendant to produce and exhibit to the plain- 
tiff the books or writings which make the disclosures mentioned in 
the pétition. The order, to be first approved by the défendants, shall 
State whèn and where the plaintiff intends to examine and inspect the 
books and make abstracts. Copies of abstracts shall be delivered to 
défendant? pr their counsel. Unless counsel agrée as to form of order» 
the same will be settled by the court. 
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LAND TITLE & TRUST CO. v. TATNALL et al. 

(Circuit Court of Appeals, Third Circuit. September 8, 1904.) 

Nos. 45, 47. 

1. Appeai-able Oedees— Denying Leave to Intekvene. 

An order denying the pétition of a bondbolder for leave to intervene In 
a foreclosure suit brougbt by tlie mortgage trustée as representing ail the 
bondholders held discretionary, and not appealable. Land Title & Trust 
Ce. V. Asphalt Co. of America (C. C. A.) 127 Fed. 1, followed. 

2. CoRPOKATioNS— Suit by Trustée for Bondholders — Discrétion of Court 

AS TO MATTERS lilTIGATED. 

A court of equity in a suit by a trustée for bondholders of a corporation 
to obtain a sale of securities pledged with it for tbe beneflt of the bond- 
holders is not requlred, at tbe instance of an intervening bondbolder, to 
direct the ad.iustment by way of set-off in tbe course of distribution of the 
fund realized of unllquidated demands against certain of the bondholders 
on account of unpaid stock subscriptions and other alleged liabilities grow- 
ing out of the promotion of the corporation, but.may properly leave such 
matters to be liquidated in independent suits, both because such is the 
more orderly course of procédure and because gênerai creditors of the cor- 
poration as well as the bondholders are entitled to share in the oroceeds 
of such recoveries. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

John Douglass Brown, for petitioner. 

JuHen T. Davies, John G. Johnson, and A. H. Wintersteen, tor ap- 
pellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. Thèse are tvvo appeals by William C. 
Bullitt from decrees of the Circuit Court of the United States for the 
District of New Jersey entered, respectively, on July 6, 1903, and 
January 8, 1904, in the consolidated cause in equity of the Land Title 
& Trust Company v. Henry Tatnall, Receiver of the Asphalt Com- 
pany of America, and others, denying the appellant's pétitions for leave 
to intervene in the cause and for other relief. The appellant is the 
holder partly in his own right and partly in a représentative capacity 
of certain collatéral gold certificates issued by the Land Title & Trust 
Company under an agreement between that company and the Asphalt 
Company of America, dated July 15, 1899, whereby the latter com- 
pany agreed to make certain payments to the Land Title & Trust 
Company, and as security for such payments to deposit with that com- 
pany certain stocks and bonds, the holders of the said certificates being 
entitled to receive from the Land Title & Trust Company, out of the 
moneys so to be paid to it by the Asphalt Company, certain specified 
sums at designated times. Upon the appeals of Harry C. Spinks, 
which we recently heard and disposed of (127 Fed. 1), we had before 
us the above-mentioned agreement of July 15, 1899, and the affiliated 
agreement of December 31, 1900, for the further security of the hold- 
ers of the certificates, and we then had occasion to consider the rela-r 
tion between the certificate holders and the Asphalt Company of Ameri- 
132 F.— 20 
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ca. The pertinent facts are set forth with much fullness, and the 
whole subject is discussed, in the opinion of this court delivered by 
Judge Gray in that case. Land Title & Trust Co. v. Asphalt Co. of 
America, 127 Fed. 1. We there determined that thèse certificate 
holders were not creditors of the Asphalt Company of America, and 
that they were represented in this Htigation by their trustée, the Land 
Title & Trust Company. The views of this court are thus stated in 
that opinion : 

"The appellant (Spinks) is the owner of 133 of the collatéral gold certlfl- 
cates issued by the Land Title & Trust Company under the agreement of July 
15, 1899. The total amount outstanding of sald certificates, as found by the 
master appolnted by the court, and by the court in Its deeree of April 3, 1903, 
was $29,830,754.57. About 2,000 persons hold thèse certificates. It was not 
contemplated by the court, nor necessary, that the receivers should hâve pre- 
sented to them for allowance certificates in the hands of individual holders, 
as the deeree itself flxed the aggregate amount of them outstanding, and made 
it unneeessary for holders to prove their individual claims. The Land Title & 
Trust Company was not merely a trustée of property pledged or mortgaged 
to it, but was also the créditer of the Asphalt Company of America. The 
Asphalt Company of America acknowledged the sum total of its indebtedness 
to the said the Land Title & Trust Company, and conveyed to it its property 
and effects in pledge to secure the same, the trustée issuing the gold certifi- 
cates to the various holders to the aggregate amount already stated, and 
making them Its cestui que trustent for the payment of the interest and prin- 
cipal, when received from the debtor company. It was, therefore, the Land 
Title & Trust Company, as trustée, which was entltled, as créditer of the in- 
solvent Company, to prove the aggregate debt, including, of course, that part 
of it represented by the certificate held by the appellant. The deeree of the 
court of April 3, 1903, flxed the status of the holders of collatéral gold cer- 
tificates as holders thereof in accordance with the agreement of July 15, 1899, 
between the Land Title & Trust Company and the Asphalt Company of Amer- 
ica, to the amount in par value of $29,430,754.57, and the holders of such 
certificates were therefore adjudlcated to be entltled, through their trustée, 
as valid élaimants secured by said agreement. 

"The contention of the appellant that the direction to the receiver to re- 
ceive proof of ail debts and obligations of the Asphalt Company of America 
entltled him to présent his clalm as a holder of collatéral gold certificates 
cannot be supported. The receiver allowed and reported upon no claims of 
holders of collatéral gold certificates, and it does not appear that any appli- 
cation, other than that of the appellant, was made to him for that purpose. 
No good reason waS shown Why appellant's case should be segregated from 
that of 2,000 other holders, or that bis security as such holder was in any way 
afifected to his détriment by the décision of the receivers. The appellant be- 
came the owner of his gold certificates, subject to any limitations imposed 
by the form in which they were made ; that is to say, the obligations entered 
by the Asphalt Company of America in and by said agreement of pledge or 
by the said trustée. The company covenants in said agreement to pay to 
the trustée the moneys necessary to pay interest on the certificates as they 
fall due, and also certain slnking fund amounts, and it is the trustée only 
who bas, by the form of such certificate, direct obligation to the certificate 
holder, and in the said agreement of July 15, 1899, it is expressly provided 
that 'any proceedings to enforCe any covenant of the company herein contained 
by légal proceedings shall be In the name of the trustée for the benefit of ail 
the holders of the certificates outstanding.' " 127 Fed. 16, 17. 

In conformity with the foregoing views, and upon great considéra- 
tion, we held that the appellant, Spinks, was not entitled to inter\'ene in 
this litigation by reason of his holding collatéral gold certificates issued 
under this agreement of July 15, 1899, and that the court below rightly 
denied his pétitions for intervention in the cause, although, besides be- 
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ing a holder of certificates, he was also a stockholder of the asphalt 
Company. 

Upon the appeals of Spinks we further hekl that the orders denying 
his pétition for intervention were not appealable. Speaking for this 
court, Judge Gray there said : 

"Sueh orders are not final décisions, in the sensé of the statute, and are 
within the discrétion of the court maliing them, unless it shall afBrmativeiy 
appear that the pétition of intervention was for the purpose of enforeing an 
Individual right of the petitioner, for the assertion of whlch there is no other 
remedy, and whlch will be entirely lost if intervention Is denied. If, for in- 
stance, a fund is to be distributed by the court in a suit then before it, the 
déniai of a pétition to intervene of one who clalms the right to partlcipate in 
the distribution by reason of a title distinct and apart from ail other indi- 
viduals or classes to be afifected by the decree would be a final deeree as to 
such petitioner, for the reasons that his claim of right would be flnally dis- 
posed of and lost by such déniai. The pétition to intervene in such case is 
of right, and not addressed merely to the discrétion of the court. 

"The gênerai ruie, however, Is as stated by the Circuit Court of Appeals In 
Hamlin v. Toledo, St. L. & K. C. K. R. Oo., 78 Ped. 665, 24 C. C. A. 272, 36 L. R. 
A. 826 : 'The allowance or déniai of the application of a stranger to be ad- 
mitted as a party défendant to a pending suit in equity rests in the sound 
discrétion of the chancellor. The déniai of such an application Is not such a 
final decree as is the subject of appeal. * * * guch an application is a 
mère motion In the case, made by one not a party, and is not of Itself an in 
dépendent suit in equity appealable hère.' Ex parte Cutting, 94 U. S. 14, 22, 
24 L. Ed. 49. 

"The application to Intervene In both the flrst and third appeals was broadly 
upon the ground that the party by whom the interests of the intervener 
should be represented (in the one case the Land Title & Trust Company, trus- 
tée, and In the other the receivers) was not representing such interests prop- 
erly. No individual or separate interest of the petitioner, which could not 
otherwlse be adjudicated at ail, and would therefore be lost if intervention 
were denied, was presented In the court below In elther of the pétitions whlch 
are subjects of the flrst and third appeals. If the trustée and the receivers 
act honestly and In good faith, the rlghts of the appellant are protected. The 
trustée bas Important interests committed to hlm by his cestuis que trustent 
In the litigatlon before the court, and the court was right, both as to the trus- 
tée and the receivers, in exercising its discrétion to protect them from Inter- 
férence in the carrying on of the litigation and the administration of the funds 
In hand, as attempted by the appellant's pétitions for Intervention. If the 
trustée had acted in bad faIth, or fraudulently, it was open to the appellant 
to proceed by original bill, and, if the receivers hâve been guilty of malfea- 
sance In office, the proper remedy is an application to the court below by the 
appellant or other party In interest for their removal and the substitution 
of others." 127 Fed. 21, 22. 

The views we thus expressed in dismissing the appeals of Spinks 
(and from which we see no reason to départ) are applicable in f uU force 
to the case now before us, and we thinlc that they are décisive against 
the présent appellant, William C. Bullitt. We might then well end 
this discussion hère. We hâve, however, attentively examined the 
grounds of complaint urged by this appellant against the proceedings 
in the court below, and we are obliged to say that we do not find those 
complaints, or any of them, to be well founded. The appellant has 
not disclosed any spécifie breach of trust by the Land Title & Trust 
Company, or shown any lack of good faith on the part of the receiver. 
The appellant's principal contention is that certain claims against pro- 
moters and former stockholders of the Asphalt Company of America 
should hâve been adjusted by way of set-ofï in the course of dîstribu- 
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tion of the fund realized by the Land Title &: Trust Company in the 
foreclosure sale of the pledged assets, instead of being prosecuted in 
independent suits by the receiver. The so-called foreclosure suit was 
a proceeding by the trustée the Land Title & Trust Company to hâve 
the court whiçh, undcr the original bill, had appointed a receiver for 
the Asphalt Company of America, decree the sale of the assets pledged 
under the agreement of July 15, 1899, and apply the proceeds to the 
lien held by the trustiÉ The subséquent proceedings of the court — 
the référence to a master, order of sale and confirmation thereof, and 
order of distribution — v.-ere orderly steps in the due administration 
of the trust fund. In ail thèse proceedings the trustée represented the 
whole body of certificate holders, including, of course, this appellant. 
The agreement securing the certificates provided that: "AU collatéral 
gold certificates executed and delivered by the trustée in accordance 
with the provisions of this agreement shall be of like status as if ail 
were issued for one considération, without any préférence or priority 
of one of said collatéral gold certificates over another or others." 
The decree fixing the amount of the outstanding certificates and the 
decree of distribution were in strict conformity with the terms of the 
pledge. Ail the certificates included in said decrees were genuine, 
and ail were executed and delivered in accordance with the provisions 
of the agreement. In this regard there seems to hâve been no dispute. 
The only objection to the distribution urged by the appellant is that 
alleged claims àgainst such of the certificate holders as were promoters 
or former stoçkholders of the Asphalt Company were not adjusted 
by way of set->ofï. But, aside from the confusion and: délays incident 
to that course of procédure, there were, it seems to uS, unanswerable 
objections thereto. Some of thèse we will briefly notice. The alleged 
counterclaims were unliquidated and inchoate. The liability on stock 
was not due, for there had been no call by the directors of the company, 
nor any judicial ascertainment of the amount of the deficiency. More- 
over, the gênerai creditors of the company were èntitled to participate 
in unpaid stock subscriptiotis, and also in any fund arising from lia- 
bility of promoters. But, manifestly, by the course proposed by the 
appellant the gênerai creditors would hâve been excluded in whole or 
in part from participation in thèse assets, for the amount of the set- 
offs established by the proposed method of procédure would hâve 
inured in the distribution of this fund to the certificate holders who 
were not subject to set-ofï. We think that the court pursued the 
proper course in directing that the claims against promoters and stock- 
holders should be prosecuted by the receiver by independent actions. 
It does not appear to us that this method of procédure was at ail detri- 
mental to the appellant. 

This record discloses that in due time the court below made appro- 
priate orders authorizing and directing the receiver to proceed by suit 
to enforce the alleged liabilities of promoters and stockholders of the 
Asphalt Company of America. On the same day the appellant's first 
pétition for intervention was denied the court below made the fol- 
lowing order : 

"And now, July 6, 1903, the pétition nnd report of Henry Tatnall, receiver 
of Asphalt Company of America, exhlbitlng to the cottrt certain facts relat- 
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ing to thé organîzation and promotion of said corporation, havlng been filed 
and consldered by the court, It Is ordered and decreed that the receiver be, 
and he Is hereby, autliorized and directed to take such proceedings by action 
at law, bill in equity, or otherwise as he may be advised, and as he may dé- 
termine, against the persons mentioned in said report, or any of them, or 
against any other persons who may appear to him to be llable, to enforce the 
liability of such persons for profits made by them in the organization and 
promotion of Asphalt Company of America." 

When this order was made the court publicly stated that if the peti- 
tioner, BuHitt (who was then and there represented), thought that_ oth- 
ers were liable for promoter's profits besides those who, in the opinion 
of the receiver's counsel, were Hable, he was at Hberty to use the name 
of the receiver in suits against such persons upon simply indemnifying 
the receiver against tlie costs of such suits. If was to this authoriza- 
tion that the judge below referred in the course of his opinion deny- 
ing the pétition of January 8, 1904, when he said : 

"It seems to me, in view of the manner In which that decree of July 6th 
was entered, and the opportunity given to this petitioner especially to corne 
forward and urge the receiver to bring any suit which he might think was 
légal and proper to be brought, and his failure to do so, that he is not entltled 
to hâve that decree opened for any purpose whatever." 

On the 22d of December, 1903, the court made an order for the en- 
forcement of the liability of the stockholders of the Asphalt Company 
of America, whereby a call was made for payment on each share of 
stock of said company of the sum necessary to complète the amount of 
such share, and the receiver was directed to collect the amounts thus 
called from the stockholders of record. And this order contained the 
following further provisions : 

"Ordered, adjudged, and decreed that, if the said receiver shall flnd him^ 
self unable to collect from any stockholder of the Asphalt Company of Amer- 
ica the full amount payable pursuant to said call by reason of the insolvency 
of such stockholder, the said receiver be directed to inquire into the eircum 
stances under which transfer of stock was made to such stockholder, and, if 
he be of opinion that the amount payable pursuant to said call and not col- 
lectible from the stockholder of record coustitutes a liability of any former 
holder of such stock, and thaï: it will be to the advantage of the estate in the 
receiver's hands for administration to attempt to collect the defieiency from 
such former stockholder, then and in such case the receiver is hereby directed 
to employ such légal process and institute such légal proceedings to that end 
at the expense of the trust estate, wlth al! the powers aforesaid, as he shall 
be advised by counsel ; and it is further ordered, adjudged, and decreed that, 
if any person interested in the administration of said estate in the hands of 
the receiver shall file with the receiver a svvom statement in writing of facts 
purporting to show the liability under said call of any former stockholder 
of the Asphalt Company of America named in said statement, with a detailed 
présentation of the évidence available to substantiate said facts, and the names 
of the witnesses who will prove said facts, and if the receiver, upon consid 
eratlon thereof, and of such other information in the premises as he can ob 
tain, shall be of opinion that an attempt to enforce such alleged liability by 
légal proceedings will not be to the advantage of the estate in his hands for 
administration, he shall give notice in writing of such détermination to the 
person presenting such statement of facts ; and thereafter, notwithstandlng 
Kuch détermination, if a satisfactory bond of indemnity with sufficient surety 
or sureties shall be tendered to the said receiver to protect the. estate in his 
hands for administration against any damage or expense by reason of légal 
proceedings for the enforcement of such alleged liability, the said receiver 
is hereby directed to employ such légal process and institute such légal pro 
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ceedlDgs at the expense of the trust estate, wlth ail the powers aforesald, as 
may be advised by counsel for the enforcement of such alleged UablUty ; the 
court resèrriBg the right, however, at any tlme by order, after notice to the 
recelver and to the person furnishlng such bond of Indemnity, to prohlblt the 
Institution of any such proceeding which shall appear to be oppressive in 
eharacter, or without probable cause, or from time to time in any case to re- 
quire addltlonal or other security." 

We do not perceive that the orders of July 6 and December 23, 
1903, are open to criticism. They seem to us to scrupulously guard 
the interests of the appellant. 

We do not deem it necessary to discuss with particularity ail the 
alleged errors specified by the appellant. We hère content ourselves 
with saying that we are not able to see that the appellant has any just 
cause of complaint in respect to the proceedings in the court below. 

Each of thèse appeals must be dismissed. 



EBX BUGGT CO. et al. y. HEARICK et al. 

(Circuit Court of Appeals, Blghth Circuit August 22, 1904.) 

No. 2,051. 

1. Banketjptcy— ACTs or Bankbuptoy — Pebfeebing Cbeditohs. 

A merchant, hopelessly insolvent, who within four months prlor to the 
flllng of an Involuntary pétition in bankruptcy against him, and with 
knpwledge of such condition of Insolvency, pays substantial sums of money 
to certain of hls creditors In full satisfaction of their daims, while refus- 
ing payment to others whose claims are due and equally entltled to pay- 
ment, coœmlts an act of bankruptcy by making a transfer of property wlth 
intent to prefer creditors wlthln Bankr. Act July 1, 1898, c. 541, § 3a (2), 
30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], being presumed to hâve iu- 
tended the necessary resuit of his acts. , 

Appeal from the District Court of the United States for the District 
of Kansas. 

This Is an appeal by creditors from an order dismissing their pétition and 
refusing to adjudge the appellees bankrupts. The acts of bankruptcy charged 
are that the défendants, while insolvent, transferred portions of their property 
to some of their creditors, wlth Intent to prefer such creditors over others. 
Bankr. Act July 1, 1898, c. 541, | 3, subd. "a," cl. 2, 30 Stat. 546 [U. S. Comp. 
St. 1901, p. 3422]. The cause was tried upon an agreed statement of facts, 
from which It appears without dispute that the appellees were engaged In a 
mercantile business ; that durlng the four months preceding the filing of the 
pétition they were insolvent, their debts belng about $10,000 and the value of 
their assets never exceeding $4,000; that they knew of their Insolvent con- 
dition ; that during such period they paid to certain of their creditors sub- 
stantial sums of money, some of them being paid In full, while they denied to 
others whose claims were due any payments whatever ; that some of the pay- 
ments were made under threats of suit, while others were made voluntarily. 
The statement of facts contains no déniai of an Intent to prefer the creditors 
whose demands w^re paid. The pétition Is gênerai and indeflnlte In Its alléga- 
tions, but no attaek was made upon it In the District Court, the cause having 
been submitted and determined upon its merits. 

George E. Stoker, for appellants. 

William F. Schoch and W. A. S. Bird, for appellees. 
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Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

If a marchant is hopelessly insolvent during the four months preced- 
ing the filing of a pétition in involuntary bankruptcy against him, 
and with knowledge of such condition of insolvency pays to certain 
of his creditors substantial sums of money in full satisfaction of 
their claims, and dénies payment to others whose daims are due and 
equally entitled to payment, he has committed an act of bankruptcy 
within the meaning of section 3, subd, "a," cl. 3, Bankr. Act July 1, 
1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]. His pay- 
ments under such circumstances inevitably resuit in giving the credit- 
ors so favored a préférence over the others. The debtor is presumed 
to intend the necessary results of his own intelligent acts. This doc- 
trine is abundantly supported by authority (Johnson v. Wald, 93 Fed. 
640, 35 C. C. A. 522 ; Bloch v. Farjieon, 109 Fed. 790, 48 C. C. A. 
650; In re Rome Planing Mill [D. C] 96 Fed. 813; In re Grant [D. 
C] 106 Fed. 496 ; In re Gilbert [D. C] 112 Fed. 951 ; under the simi- 
lar provisions of section 35, Act March 2, 1867, c. 176, 14 Stat. 534; 
Toof V. Martin, 13 Wall. 40, 30 L. Ed. 481 ; Wager v. Hall, 16 Wall. 
584, 21 L. Ed. 504 ; Farrin v. Crawford, Fed. Cas. No. 4,686 ; In re 
Merchants' Insurance Co., Fed. Cas. No. 9,441), and is décisive of this 
case. 

The order of the District Court will be reversed, and the cause re- 
manded, with directions to enter an order adjudging the appellees to 
be bankrupts. 
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BROOKFIELD et al. v. BLMER G1,ASSW0RKS, 
(Circuit Court, D. New Jersey. September 16, 1904.) 

1. Patents— Suit for Infeingement— Pkeliminaet Injunction. 

The complainant In a suit for Infrlngement of a patent is not entltled 
to a preliininary injunction where, upon the showing made, there is a sub- 
stantial doubt of infrlngement. 

2. Same. 

The fact that a défendant shown to hâve used an infringlng device in 
the past dlsclaims any intention of uslng it in the future does not affect 
complainant's right to an injunction. 

S. Same— Ihfringement— Pbesb fob Making Insulatoes. 

The Krlbs patent, No. 642,5()5, for improvements in presses for makiiig 
screw-lnsulators, claims 2 and 3, whieh cover a combination of éléments 
in a press, construed in a suit for infrlngement, and Jield not so clearly 
infringed by the machine of the Duffleld patent. No. 723,589, as to entltle 
complainant to a preliminary injunction. 

In Equity. Suit for infrlngement of letters patent No. 542,565, 
for improvements in presses for making screw-insulators, granted 
to Séraphin Kribs July 9, 1895. On motion for preliminary injunc- 
tion. 

Kenyon & Kenyon and George W. Mills, Jr., for complainants. 
Walter H. Bacon and Thomas Mackenzie, for défendant. 

LANNING, District Judge. This is an application for a prelim- 
inary injunction to restrain the défendant from infringing patent 
No. 542,505, issued July 9, 1895, to Séraphin Kribs, and by him 
assigned to William Brookfield, now deceased, of whose will the 
complainants are executors. The title of the complainants to the 
patent in question is not disputed, and its validity was established 
by a decree of this court rendered in the case of Brookfield v. Nov- 
elty Glass Manufacturing Company (C. C.) 124 Fed. 551. 

The patent is for certain improvements in a press for making 
glass screw-insulators for telegraph lines and the like. In the let- 
ters patent, 10 claims are set forth. The second and third claims 
only are involved in this litigation. They are as foUows : 

"(2) An actuating-rod provlded wlth a détachable screw-plunger, comblned 
with a rotary spindle adapted to engage the screw-plunger, a mold, and a 
movable support for the mold, substantially as described. (3) An actuatlng- 
rod provlded with a détachable screw-plunger, combined with a rotary spindle 
adapted to engage the screw-plunger, a mold, a movable support for the mold, 
and a lock for holding the support with the mold In operative position rela- 
tlvely to the actuating-rod and spindle, substantially as described." 

It will be observed that thèse claims relate to combinations of 
différent éléments, and not to the éléments themselves. In Schu- 
macher v. Cornell, 96 U. S. 549, 24 L. Ed. 676, it was said : 

"A combination is always an entlrety. In such cases the patentée cannot 
abandon a part and claim the rest, nor can he be permltted to prove that a 
part is useless, and therefore Immaterial. He must stand by bis clalm as he 
bas made it. If more or less than the whole of bis ingrédients are used by 
another, such party is not Uable as an Infringer, because he bas not used the 

II 2. See Patents, vol. 38, Cent DIg. § 492. 
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invention or discovery patented. Wlth the change of the éléments, the îden- 
tlty of the product disappears." 

And in Prouty v. Draper, 16 Pet. 336, 10 h. Ed. 985, which in- 
volved the question of an infringement of a patent issued for a 
combination of certain éléments in the construction of a plow, the 
court said : 

"None of the parts referred to are new, and none are clalmed as new ; nor 
is any portion of the combination, less than the whole, clalmed as new, or 
stated to produce any given resuit. The end in view is proposed to be accom- 
plished by the union of ail, arranged and combined together in the manner 
described. And this combination, composed of ail the parts mentioned in the 
spécifications, and arrangea wlth référence to each other and to other parts 
of the plow, in the manner therein described, is stated to be the improvement, 
and is the thlng patented. ïhe use of any two of thèse parts only (there being 
three parts described in the letters patent), or of two combined with a third, 
which is substantially différent in form, or in the manner of its arrangement 
and connection with the others, is therefore not the tliing patented. It Is not 
the same combination if it substantially dififers from it in any of its parts." 

And in Water Meter Co. v. Desper, 101 U. S. 332, 25 L. Ed. 1024, 
it was said: 

"It is a well-known doctrine of patent law that the claim of a combination 
is not infringed if any of the material parts of the combination are omitted. 
It is equally well known that if any one of the parts is only formally omitted, 
and is supplied by a mechanlcal équivalent performing the same office and pro- 
duclng the same resuit, the patent Is infringed." 

With thèse rules before us, it becomes necessary to analyze the 
claims in the complainants' patent alleged to be infringed, and also 
the machine which is being operated by the défendant. In the 
second claim of the complainants' patent the éléments are (1) an 
actuating-rod, and (2) a détachable screw-plunger with which the 
actuating-rod is provided, with which two éléments are combined 
(3) a rotary spindle adapted to engage the screw-plunger, (4) a mold, 
and (5) a movable support for the mold. 

The proofs show that the defendant's machine has (1) an actuat- 
ing-rod, and (2) a screw-plunger, with which two éléments are com- 
bined (3) a mold, and (4) a movable support for the mold. The de- 
fendant insists that this machine is substantially différent from that 
described in the complainants' patent in thèse respects: (1) That 
in the complainants' patent the screw-plunger is détachable from 
the actuating-rod, the screw-plunger during a part of the operative 
work of the machine being attached to the actuating-rod, and dur- 
ing another part being detached from it, while in the defendant's 
machine the screw-plunger is not at any time attached to the ac- 
tuating-rod, and therefore is not détachable from it; and (2) that in 
the complainants' patent the rotary spindle is adapted to engage 
(that is, to be attached to) the screw-plunger, while in the defend- 
ant's machine the work performed by the complainants' rotary 
spindle is donc by a simpler device, namely, a handle or crank per- 
manently attached to the upper end of the plunger and operated 
by hand. In other words, the défendant, while admitting that its 
machine has in it the same éléments as 1, 4, and 5 mentioned in the 
complainants' patent, contends that the second élément described 
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in that patent is not at ail the same as, and is not the mechanical 
équivalent of, the second clément in the defendant's machine, and 
that neither the third élément, nor any mechanical équivalent there- 
of, described in the complainants' patent, is contained in the de- 
fendant's machine. 

The screw-plunger used in the defendant's machine, as well as 
that described in the complainants' patent, is an old élément, and 
not patentable. It is a threaded pièce of iron or steel, which, in 
the process of making glass insulators, is pressed down into a mass 
of fused glass held in a mold and which, after it is withdrawn from 
the insulator, leaves the interior surface of the insulator with a per- 
fect spiral thread. By the machine described in the patent, the 
plunger, after being attached to thelower end of the perpendicular 
actuating-rod, is by means of a lever thrust down into the fused 
glass. The plunger is then detached from the actuating-rod, and 
by means of the same lever the actuating-rod is raised, leaving 
the plunger in the fused glass ; and the mold, with its contents of 
glass and the plunger in it, are carried, by the movement of the 
rotary table on which the mold is fixed, from the position directly 
under the actuating-rod, that another plunger may be attached to 
the actuating-rod, and another mold, with its contents of fused 
glass, may be brought under the actuating-rod and the plunger 
attached thereto, for a répétition of the process above described. 
As the rotary table containing thèse molds is revolved, the molds, 
one by one, reach a point where the rotary spindle may be attached 
to the plungers, and where by turning a wheel the rotary spindle 
withdraws the plungers from the partially cooled insulators by a 
spiral upward movement of the plungers, in such manner as to 
leave on the inside of the insulators perfect spiral threads. The 
rotary spindle is not stationary, but may be adjusted to take the 
plungers from the insulators at varions points on the rotary table. 

In the defendant's machine, each mold is attached to the rotary 
table, as in the complainants' machine ; but, unlike the complain- 
ants' machine, each of the defendant's molds is provided with a 
plunger placed in a vertical position immediately over the center 
of the mold, the upper end of the plunger having permanently at- 
tached thereto a handle or crank. As the mold, filled with fused 
glass, is brought by the rotation of the table to a point directly be- 
neath the actuating-rod, the plunger, which up to this point in the 
opération is held above the mold by a device made for that pur- 
pose, is pressed down into the fused glass by operating the lever 
connected with the actuating-rod ; the lower end of the actuating 
rod coming down to and pressing upon the upper end of the 
plunger at the point where the crank or handle is connected with the 
plunger. In each of the two kinds ol machines the plunger is press- 
ed into the fused glass by means of the actuating-rod, but, in the 
case of the complainants' machine, before the actuating-rod is op- 
erated a plunger has been physically attached to it, while in the 
case of the defendant's machine nothing is attached to the actuat- 
ing-rod, the plunger being fîxed in its position above the mold, 
and attached to the mold, and not to the actuating-rod. After the 
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mold in the defendant's machine has been removed from its posi- 
tion under the actuating-rod, the handle or crank attached to the 
upper end of the plunger is turned by hand, and the plunger re- 
moved from the partially cooled glass, so as to leave on the inner 
surface of the glass a perfect spiral thread. To remove the plunger, 
it is not attached to any other part of the machine, but, as above 
stated, is removed by a simple opération of the crank Or handle by 
hand, and by no intervening mechanical device whatever. 

The complainants, to be entitled to a preliminary injunction, must 
show that their title to such relief is free from substantial doubt. 
I cannot say, upon the présentation of this case on ex parte afHda- 
vits, that the plunger used by the défendants is clearly such a dé- 
tachable screw-plunger as that described in the complainants' pat- 
ent. Neither can I say that the defendant's device for removing 
the plunger from the insulator is the mechanical équivalent of the 
device for that purpose described in the complainants' patent. In 
the complainants' machine the plunger is removed from an insulator 
after having been connected with a rotary spindle. In the defend- 
ant's machine, the device which serves the purpose of the complain- 
ants' rotary spindle is merely a crank or handle attached permanent- 
ly to the upper end of the plunger. Furthermore, the defendant's 
machine is patented. Letters patent thereon (No. 723,589) were 
issued to Thomas C. Duffield on March 24, 1903. 

In view of ail the facts laid before me by the ex parte affidavits 
taken in this cause, I think the complainants hâve not established 
a clear case of right to a preliminary injunction. There is a sub- 
stantial doubt as to whether the defendant's machine infringes the 
complainants' patent, and that doubt defeats the complainants' 
right to a preliminary injunction as against the use of the machine 
described in the Dufïield patent, above mentioned. Morss v. Knapp 
(C. C.) 39 Fed. 608; Russell v. Hyde (C. C.) 39 Fed. 614. 

On one occasion, however, it appears that the défendant used 
what is spoken of in the proofs as a modified form of the Dufïield 
patent. This latter machine has a détachable screw-plunger, which 
is pressed into the fused glass and removed therefrom in a manner 
that I deem substantially like that in the complainants' machine. 
The use of this modified press, I am satisfied, was an infringement 
upon the complainants' patent. The défendant says the only use 
it ever made of the modified press was within a period of two or 
three days while plans of one of its patented Duffield presses were 
being made by the complainants' draftsman, who was admitted for 
that purpose by the défendant into its factory. This was in April, 
1904. This fact, however, does not justify the infringement. The 
défendant further says that it does not intend to use the modified 
press in the future, but this fact does not relieve the court from the 
duty of protecting the complainants by its injunction. Celluloïd 
Co. V. Arlington Co. (C. C.) 34 Fed. 324; Sawyer Spindle Co. v. 
Turner (C. C.) 55 Fed. 979. 

An order will be made denying the application of the complain- 
ants for a preliminary injunction as against the use of the Duffield 
patented press, and allowing it as against the modified press. 
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BROOKFIELD et al. T. NOVELTY GLASS MFG.'CO. 
(Circuit -Court, D. New Jersey. September 16, 1904.) 

1. Patents— Suit foe Inïeingement— Violation of Injunction. 

Défendant cannot be adjudged gullty of contempt for vlolatlng an In- 
junction agalnst Infrlngement of a patent because of the use of another 
patented machine whlch bas not been adjudged to infringe, and where 
there is substantiai doubt of Its Infrlngement. 

2. Same. I 

A défendant enjoined from Infrlngement of a patent held guilty of con- 
tempt for violation of the Injunction by using an Infringlng machine, but 
under cireumstanees whlch rendered the offense a merely technlcal one. 

In Equity. Suit for infringement of a patent. On rule to show- 
cause why attachment for contempt should not issue. 
See 124 Fed. 551. 

Kenyon & Kenyon and George W. Mills., Jr., for complainants. 
Walter H. Bacon and Thomas Mackenzie, for défendant. 

LANNING, District Judge. This hearing cornes before the court 
on the return of a rule to show cause why the défendant the Nov- 
elty Glass Manufacturing Company and its officers, Daniel M. 
Parker, Clément W. Shoemaker, Jonathan W. Parker, R. Elmer 
Shoemaker, and Thomas C. Duffield, should not be punished for 
contempt of court. The contempt alleged is the violation of an in- 
junction issued in this cause on October 29, 1903, restraining the 
Novelty Glass Manufacturing Company, its successors and assigns, 
and each of its ofHcers, servants, agents, attorneys, employés, and 
workmenjifrom any construction, sale, of use in any manner of the 
patented improvements in presses for making screw-insulators in 
violation of the rights of the complainants, or of presses for making 
screw-insulators embracing the improvements described in the com- 
plainants' i patent. 

The bill of complaint was filed in June, 1901. An opinion was 
rendered by Judge Bradford August 15, 1903. The complainants 
contend that the défendant company and its officers above named 
should be adjudged guilty of contempt because of their use, first, 
of a certain form of press which appears to hâve been patented by 
Thomas C. DufiEield on March 24, 1903 ; and, second, of a modifie'd 
form of the Duffield machine. 

The proofs show that the Novelty Glass Manufacturing Company 
was incorporatéd in January, 1901, and that between the date of its 
incorporation and May 14, 1903, it used différent forms of presses, 
one or more of which was the subject-matter of litigation in the 
case of Brookfield v. Novelty Glass Manufacturing Co. (C. C.) 124 
Fed. 551. In that case the défendant did not deny that the ma- 
chines it had been using embodied the principles described in the 
complainants' patent, and it set up as its only défense that the pat- 
ent was invalid. 

There is nothing in the proofs before me to show that the mod- 
ified form of the Duffield machine was ever used at any time by the 
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Novelty Glass Manufacturing Company. In fact, that company 
closed its business and its property was sold under foreclosure on 
December 8, 1903 ; and the only proofs before me of the use of the 
modified form of the Duffield press are to the effect that that form 
was used, not by the Novelty Glass Manufacturing Company, but 
by the Elmer Glassworks, in the month of April, 1904. 

The question as to whether the other machine — that is, the Duf- 
field patented machine — is an infringement upon the complainants' 
patent, is now a subject-matter of litigation between the complain- 
ants in this case and the Elmer Glassworks. I cannot find the of- 
ficers of the Novelty Glass Manufacturing Company guilty of con- 
tempt for the use of this machine, without, in efïect, adjudging that 
it is an infringement upon the complainants' patent. I hâve just 
refused a preliminary injunction in the case between the complain- 
ants and the Elmer Glassworks (133 Fed. 312), for the reason that 
there is substantial doubt upon the question of such infringement. 
It therefore follows that none of the parties upon wliom the rule 
to show cause in this case was served can be adjudged guilty of 
contempt for the use of the Duffield patented machine. California 
Paving Co. v. Moliter, 113 U. S. 610, 5 Sup. Ct. 618, 28 L. Ed. 1106. 

As to the use of the modified form of the Duffield press, however, 
a difïerent question is presented. Thomas C. Duffield was the gên- 
erai superintendent of the Novelty Glass Manufacturing Company. 
He is also the gênerai superintendent of the Elmer Glassworks. 
In April, 1904, he had three machines of the Duffield patent in use 
in the factory of the Elmer Glassworks. At the request of the com- 
plainants in this case, their draftsman was permitted to come into 
the factory of the Elmer Glassworks and make sketches and plans 
of the Duffield patented machine. To facilitate his work, Thomas 
C. Duffield took one of the Duffield patented machines from service 
in the factory, to the end that the draftsman might hâve it before 
him in the performance of his work. While this machine was out 
of service for a period of two or three days, Thomas C. Duffield 
substituted for it in the service at the factory the modified form of 
the Duffield press, and, as soon as the complainants' draftsman had 
completed his work, the Duffield patented machine that the drafts- 
man had been using was put in its former place, and the modified 
form of the press removed. So far as the proofs show, the modified 
form of press has not been used by the Elmer Glassworks at any 
other time. The modified form of press, I am satisfied, infringes 
the complainants' patent, but the circumstances under which it was 
used go far to mitigate the offense. 

My conclusions are: 

(1) That the rule to show cause must be discharged as against 
the défendant the Novelty Glass Manufacturing Company, for the 
reason that the use of the modified press was by the Elmer Glass- 
works, and not by the Novelty Glass Manufacturing Company. 

(2) That it must be discharged as against Clément W. Shoemaker, 
inasmuch as it appears that he has never had any connection what- 
ever with the Elmer Glassworks, nor with the use of the modified press. 

(3) That it must be discharged against R. Elmer Shoemaker, in- 
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asmuch as it appears that he has never had any connection whaf- 
ever with the Èlmer Glassworks, nor with the use o£ the modified 
press. 

(4) That it must be discharged as against Jonathan B. Parker, in- 
asmuch as it appears that he has never had any connection what- 
ever with the Elmer Glassworks, nor with the use of the modified 
press, and further because no copy of the rule to show cause has 
been served upon him, nor has he entered appearance herein. 

(5) That it must be discharged as against Thomas C. Duffield, 
because no copy of the rule to show cause was ever served upon 
him, nor has he entered appearance herein. 

(6) That Daniel M. Parker must be adjudged guilty of contempt. 
He, by his own statement, admits that, when the complainants' 
draftsman appeared at the factory of the Elmer Glassworks to make 
sketches of the Duffield patented machine, he did not want to lay 
off the men and boys who had been employed on the machine placed 
at the draftsman's service, and therefore caused the modified ma- 
chine to be substituted for the Duffield patented machine. The cir- 
cumstances under which this substituted service was had are such 
as to lead me to believe that the contempt is a merely technical one. 

An order will be made discharging the rule as to ail of the parties 
named in it except Daniel M. Parker. As to him, he will be ad- 
judged guilty of contempt, and a fine of $1, with the complainants' 
costs of this application, will be imposed. 



NATIONAL TUBE CO. v. SPANG, CHALFANT & CO. 

(Circuit Court, W. D. Pennsylvania. September 12, 1904.) 

No. 35. 

1. Patents— Infeingement—Appaeatus tob Skelping ob Tube Weldino. 
The Simpson patent, No. 407,306, for apparatus for skelping or tube 
welding, elaim 1, whlcll covers a combinatlon of a welding table plvoted 
at the rear end, provided with an endless traveling chain and skelping 
tongs havlng a hook to engage sald chaln, must be Umlted by each of the 
several éléments clalmed, especially In vlew of Its amendment in the Pat- 
ent Office. It Is not Infringed by an apparatus In whleh tbe tongs are of 
différent construction from those shown in the spécification and are not 
provided wlth a hook to engage the chain. 

In Equity. Suit for infringement of letters patent No. 407,306, 
for apparatus for skelping or tube welding, granted to James A. 
Simpson, July 16, 1889. On final hearing. 

Kay, Totten & Winter, for complainant. 

Bakewell & Byrnes and William L,. Pierce, for respondent. 

BUFFINGTON, District Judge. This is a suit brought by the 
National Tube Company against Spang, Chalfant & Co. It char- 
ges infringement of the first claim of patent No. 407,306, granted 
July 16, 1889, to James A. Simpson, for an apparatus for skelping 
or tube welding. The pipe-making art to which it refers is quite 
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fully described in a case between the same parties reported in 125 
Fed. 22. That case involved rear charging in a furnace of $trips 
for making pipes; this one, drawing them from the furnace upon 
a pivoted table. After ail is said, the case falls within narrow lim- 
its, and turns on the construction to be given the claim in suit. 

The invention disclosed by Simpson consisted of a skelping or 
welding table pivoted at its rear end and adapted to swing at its 
front to several furnaces. On this table was mounted a pair of 
slide-joint tongs, devised by him, and adapted at one end to grip 
the heated strip in the furnace and at the other end engage a mov- 
ing sprocket chain mounted on the table. In this way the strip 
was taken from the furnace, drawn through a skelping or welding 
die, and carried to the rear of the table. In his application as orig- 
inally filed Simpson made three claims as follows: 

"(1) A skelping or tube-welding table pivoted at one end, so as to be capable 
of horizontal oscillation, substantially as and for the purposes described. 

"(2) A skelping or tube-welding table, provided with skelp drawing or tube- 
welding apparatus, and pivoted at one end, so as to be capable of horizontal 
oscillation, substantially as and for the purposes described. 

"(3) Skelping tongs, consisting of arms unlted by a slide joint, one of the 
jaws being provided wlth a holding lug, substantially as and for the pur- 
poses described." 

Thèse in substance were, fîrst, for a rear-pivoted table; second, 
for such a table provided with drawing apparatus; and, third, for 
the slide-joint tongs disclosed. The office, however, held that, in 
view of the English patent No. 4,201 of 1878, to Robertson, no in- 
vention was involved in claim 1, and that claims 2 and 3, being for 
tongs, must be made in a separate division. In this holding the 
patentée acquiesced, and amended his claim as follows : 

"(1) A skelping or tube-welding table pivoted at one end, so as to be capable 
of horizontal oscillation, and provided with an endless traveling chain, eom- 
bined with skelping tongs having a hook to engage said chain, substantially 
as and for the purposes described. , 

"(2) A skelping or tube-welding table pivoted at one end, so as to be capa- 
ble of horizontal oscillation, and provided with an endless traveling chain, 
combined with skelping tongs, consisting of arms unlted by a slide joint, said 
joint having incllned faces, and a hook to engage the chain, substantially as 
and for the purposes described. 

"(3) A skelping or tube-welding table pivoted at one end, so as to be capable 
of horizontal oscillation, and provided with an endless traveling chain, com- 
bined with skelping tongs, consisting of arms unlted by a slide joint, one of 
the arms being provided with a holding lug. and a hook to engage the chain, 
and to which hook the arms of the tongs are secured, substantially as and for 
the purposes described." 

In so far, then, as the original claim of a rear-pivoted table was 
concerned, it will be seen that the patentée added two limitations, 
viz., an endless traveling chain and skelping tongs. Moreover, 
thèse skelping tongs had the superadded limitation of "having a 
hook to engage said chain." 

It is contended that the term "skelping tongs" restricts it to a 
pair of tongs used in combination with the other éléments of that 
claim for the purpose of skelping, and that, inasmuch as the re- 
spondents' device is used for butt welding, and not for skelping, 
it does not infringe. The view we take of the case does not require 
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US to so limit the claim, nor, indeed, do we think the fair meaning 
of the patent warrants such a narrow construction. The term 
"skelping tongs" was used, possibly inaptly, but nevertheless man- 
ifestly used, to describe tongs for either skelping or butt welding; 
for the body of the spécification says : 

"One of the methods of forming skelp iron or welding tublng is to draw the 
heated blank from the furnaqe through skelping or welding dles by means of 
skelping tongs." 

Regarding the term "skelping tongs," of the claim, therefore, in 
the comprehensive sensé given it in the spécification, we next in- 
quire as to the nature of the limitation upon such tongs in the claim. 
The spécification makes this plain. It recites that to draw a strip 
from a furnace prior practice necessitated welding a tang thereto, 
and that the improved tongs disclosed in the patent dispensed with 
tangs, and were such as to grip directly on the end of the strip. 
Thus it is said: 

"To obvlate thèse objections, my Improved tongs are constructed as follows: 
The tongs are composed of two bars, m, n, bent to the required shape. In- 
stead of plvoting thèse bars together, a tapered slot, o, Is formed in the bar. 
m, through which slot the bar, n, passes ; the bar belng tapered at this portion 
to correspond with the taper of the slot. On the inner face of the jaw portion 
of the bar, n, is a lug or projection, p. The ends of the arm, m, n, are plvoted 
to a hook, q, which hook is adapted to engage with the sprocket chain, c, and 
is provided with a handle, r. A similar handle is secured to the arm of the 
rod, m. By means of the hand, r, on the hook, q, the forward end of the hook 
may be ralsed or lowered, so that It shall act as a bell-crank lever on the 
arm, n, of the tongs, whereby the arm. n, is puahed forward in the slot, o, and 
the jaws of the tongs are opened. By moving the hook, q, in the opposite 
direction, the arm, n, is drawn back In the tapered slot, o, and the jaws of the 
tongs are opened. By moving the hook, q, in the opposite direction the arm, 
n, is drawn back in the tapered slot, o, whereby the jaws of the tongs are 
closed, so as to bite flrmly on the blank. It wlll be noticed that, when the 
hook, q, is engaged with the sprocket chain, and the sprocket chain is in mo- 
tion, power is applied directly to the arm, n, so as to hold the blank flrmly 
during the drawing opération. Instead of welding a tang to the end of the 
blank, b, a hole, b', is punched or formed in the end of the blank, with which 
hole the lug, p, engages, so that when the hook, q, is engaged with the sprocket 
chain, and the chain Is set in motion, the strain draws the jaws of the tongs 
together, and a firm hold is secured on the end of the blank ; the lug, p, fittlng 
In the hole, b'." " ; 

It will thus be seen that not only are the tongs and hook inté- 
gral, but they are so made for a functional purpose ; that, when at- 
tached to the sprocket chain, the hook is adapted, through the 
médium of a bell-crank lever, to cause the slide joint of the tongs 
to clutch the strip. This mechanism is aptly described in the term 
"skelping tongs having a hook to engage said chain." Given this 
construction, ail three claims cover différent combinations ; for the 
skelping tongs of the first hâve not the limitation of a "slide joint" 
with "inclined faces," which in that regard differentiates the second 
claim, or that of "one of the arms being provided with a holding 
lug," which in that regard differentiates the third. Moreover, it 
awards to the limitation of "having a hook to engage said chain" 
récognition and eiïect. It may be that the prior art was such that 
Simpson, in view of the meritorious character of his device, was 
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entîtled to a daim for a rear-pivoted table alone. It may bc that 
he was entitled to one for a table with a traveling chain and tongs 
without limitation. Be this as it may, the claim he obtained placed 
on the tongs the limitation of having a hook to engage the chain. 
Such being the case, the court cannot, particularly in view of the 
action of the Patent Office, construe the claim to cover tongs which 
do not embody this feature, and in substance broaden the claim to 
the scope of the rejected one. 

The respondents' tongs are not the tongs of the daim. In the 
first place, the reins are pivoted together, a construction the pat- 
entée disclaimed — "instead of pivoting thèse bars together," etc. 
Gripping, therefore, results solely from bringing the handles to- 
gether. Consequently their grip is not and cannot be increased by 
the draw of the attached sprocket chain. In respondents' device 
the two handles of différent lengths are drawn together and fas- 
tened by a ring slipped from the long handle over the shorter one. 
The grip of the tongs is complète before attachment to the chain. 
Such attachment is made by a separate hook, which serves alone 
to couple the tongs and chain. When coupled, the moving chain 
simply serves to draw the already gripped strip, but does not grip 
the tong reins doser upon it. It will thus be seen that neither in 
form nor functional opération do the respondents' tongs include a 
hook, nor, when connection is made between them and the moving 
sprocket chain through the médium of a separate hook, does that 
hook combine with the tongs and the sprocket chain to effectuate 
the purpose of the patentée, "so that when the hook, q, is engaged 
with the sprocket chain, and the chain is set in motion, the strain 
draws the jaws of the tongs together." 

The respondents having used a différent mechanism and one 
operating în a différent way to accomplish the same object, such 
method does not fall within the monopoly of the patent. Infringe- 
ment not being shown, the bill must be dismissed. 



EONEY V. NEW YORK, S. & W. R. CO. et al. 
(District Court, D. New Jersey. September 3, 1904.) 

1. ShIPPING— iNJtTBT OF SCHOONEB BY FLOATING ICE — NEGLIGENT ANCHOEIWG 

BT Dock Owneb. 

Libelant's schooner, after lying for 10 days at respondent's docks, on the 
New Jersey side of the Hudson river, waiting to be loaded with coal, was 
flnally loaded on Saturday night, and on Sunday morning, after the load- 
ing was completed, respondent had her towed out into the river and an- 
chored. It was very cold, and the river was filled with floating ice, which 
at that time had been driven by the wind to the eastern side. Sunday 
evening the wind changea, and the ice was driven down stream against 
the schooner, causing her to drag her anehor and drlft for two miles 
during the night, and inflicting such Injury that it was necessàry to un- 
load and dock her for repairs. Libelant, w ho was master, was at the 
docks on Saturday, but could not learn when the vessel would be loaded, 

ï 1. Loss or damage by périls of the sea, see note to The Dunbritton, 19 
C. C. A. 465. ■ 

132 F.— 21 
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id WMÎÎwMfUbBfit that r^ilght, returningi Sunday, when, fliwîlng bis ressel In 
, fte «tçeaiB, he protested,' and askecl that she be returned to a place of 
«aféj^r'and, thls-flot bfilhg doné by réspondent, he eMeavored to procure 
a'tuiÉrbut could n6'l!,'o'wIng to ItS being Sunday. There were only two 
nien on the sçhooner, WhoVere unable to navigate her or raise the anclaor, 
' ; nor wpttld it havei-bç^p. safe to attenapt to navigate her wlthout a tug. 
Beld, that respond^t W^s cfiarg^eable wlth négligence whlch rendered it 
Uable for the resultiiig damages; no contribntory fault belng shown on 
the part of libelant 

In Admiralty. 

Hylàiid & Zabriskie» for libelant. 
Collilis & Corbin, for respondents. 

LANNING, District Judge. On January 7, 1903, the sçhooner 
Harry Landell arrived at the coal docks at Édgewater, N. J., on the 
western shore of the Hudson river, for a cargo of Coal to be de- 
livered at Groton, Conn. She was tied up at the docks on the lower 
side of ipier No. 2, waiting foi" her load, until Saturday, January 
17th. About 5 o'clock on the afternoon of that day she was taken 
across the slip, about 100' feet in width, from the lower side of pier 
No. 2 to the outermpst chute but one on the upper side of pier No. 
1. The loading of thé sçhooner was immediately commenced, and 
it was finished about 9 o'clock the next (Sunday) morning. The 
docks are in possession and cohtrol of the New York, Susquehanna 
& Western Railroad Company. About 10 o'clock Sunday morn- 
ing the railroad Company employed the steam tug Lyndhurst to tow 
the loaded sçhooner a-wi^ay from the docks and into the Hudson river. 
She was taken out some 200 or 300 yards from the New Jersey 
shore and anchored there. The weather was very cold, and there 
was much ice in the river, although at the tirne of the removing of 
the sçhooner the most bf the ice, by reason of a northwest wind 
theri prevailing, had been driven towa,rd the New York shore, and 
there were no great accumulations of ice in the part of the river where 
the sçhooner was anchored. She lay at anchor during that day, 
but about 8 o'clock in the evening, the wind having shifted to the 
north and the river having filled with ice around her, she began to 
leak and to drag her anchor. During the night she drifted down 
the river some two miles, until her anchor caught fast in one of the 
submarine pipes of the Standard Oil Company. On Monday morn- 
ing two tùgS' of that Cémpany towed her up the river to the flats 
above the coal docks, v^here, on account of her sinking condition, she 
was beached. Her cargo Was then removed, the leaks stopped, the 
water pumped out of her, and she was taken to a dry dock for re- 
pairs. The injury to her was caused by the pounding of the ice. 
This actiph is bfought against bdth the railroad company and the 
Lyndhurst^ for the recôvery of damages thus sustained by the libel- 
ant. -n'' 

The libelant charges that the respondents were particularly at 
fault in takihg the sçhooner into the river while there was solid and 
floating ice there, or danger to be apprehended from the same, and 
against the objections and protests of the schooner's mate, who 
was then in charge of her, and in making no efforts to take her to a 
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place of safety after she had been left in the river. A recovery by 
the libelant must dépend upon whether, by a fair prépondérance 
of évidence, he bas shown négligence on the part of the respondents, 
or either of them, which was the proximate cause of the damage. 
He claims to hâve shown such négligence. The respondent, the 
railroad company, which assumes the burden of the défense, in- 
sists, first, that no négligence, either on its part or on the part of 
the Lyndhurst, lias been shown, and, second, that, if such négli- 
gence has been proven, still the libelant himself was also négligent, 
and that the damages sustained by him should be apportioned be- 
tween the libelant and the respondents. 

It is clear, I think, that the schooner received little, if any, injury 
before the latter part of Sunday. The évidence satisfies me, how- 
ever, that the vessel could not bave been left there without appré- 
hension of grave danger. The fact is that in the afternoon the 
wind shifted from the northwest to the north, the ice began to run 
down the river and to spread across it from the New York shore, 
and to pound the vessel, and by 8 o'clock in the evening she was 
leaking, dragging her anchor, and drifting helplessly down the 
stream. The change of the wind and the filling of the river with 
ice should bave been apprehended. Plainly, it should not hâve 
been deemed prudent to leave the schooner where she was anchor- 
ed, unless, indeed, the respondents had reason to believe that she 
would be speedily removed to a place of safety. They had no such 
reason. The schooner required a crew of five men to sail her. 
There were but two, the mate and the cook, on board when she was 
removed. The master, who is also the owner of the vessel and the 
libelant in this case, resided in New York City. He had visited the 
docks every day while bis schooner lay there to learn when she 
would be loaded. On Saturday afternoon, January 17th, he called 
and was informed that the prospects for loading were somewhat 
brighter ; but he received no intimation that the loading would be 
done that night. At the end of the preceding trip with his vessel 
he had paid his crew their wages and discharged them. He had 
afterwards taken on the cook and the mate, who were aboard the 
vessel when she was removed from the docks. He says, and he is 
not contradicted, that it is customary for schooners to discharge 
their crews when a voyage or trip is completed, and not to retain 
them while waiting in port for a load. He says no schooner does 
otherwise, and that a new crew can usually be secured in a couple 
of hours. On Sunday morning, as he was crossing the river from 
New York to Edgewater, he saw his schooner being towed into the 
river. He went at once to the coal office at the docks, and there 
protested against putting the vessel into stream "this icy tim.e," and 
asked the men in charge of the office to hâve her brought in again 
to the docks. His request not being complied with, though it does 
not appear that it was expressly denied, he went to look for the 
Lyndhurst or some other tug, to take her to a place of safety. He 
saw the Lyndhurst, he says, out of hailing distance, going down the 
river with a scow or canal boat. No other tug was in sight. He 
then returned to New York, and went to the office of the Kennedy 
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Tdwing Company, with iwhom he liad a contract for the furnîshing 
oî 3 itug to take his sehooiier, when loaded, through Hell Gâte to the 
entrance of Lortg Island Sound. The ofïïce was closed. He found 
the offices of the White Star Line and the Red Star Line also closed. 
He made other unavaiHng efforts to get a tug. He further says 
that the mate, the cook, and himself could not hâve sailed the vessel, 
for the reason that three men could neither heave the anchor nor lift 
the frozen sails. 

But the respondents insist that the mate of the schooner consented 
to be taken into the river, and that they are thereby relieved of lia- 
bility for the ensuing damage. I hâve already stated that the libelant 
protested against the act of the respondents, and asked to hâve the 
schooner returned to the docks. I am further satisfied, though the 
testimony on the point is conflicting, that the mate of the schooner, 
when the order was giv^n to remove her, not only did not consent 
to the removal, but thathe, not very vigorously, but still sufficient- 
ly, objected to it. The respondents also insist that there Avas no 
room for the schooner at the docks after she was loaded, and that 
they were not bound to await the convenience of the libelant before 
taking the vessel intO the river. Even if the libelant had not used 
due diligence in providing a crew or a tug for the schooner, the re- 
spondents were not at liberty to take her to a place of danger and 
then abandon her. If there was no room for her at the docks, they 
should hâve removed her to a place of safety. 

The respondents insist again that, if the schooner had been pro- 
dded with a proper crew, she could hâve sailed down the river, 
without the aid of a tug, to the Jersey Flats and found there a safe 
anchorage ground. To substantiate this claim, they rely on the 
testimony of Ralph Timmans, captain of a steamboat, John M. Cher- 
ry, superintendent of the floating equipment of the Erie Railroad 
Company, and Thomas B. Luther, a boatman, ail of whom were 
called as witnesses for the respondents. On cross-examination 
Capt. Timmans was asked if he had ever seen vessels of the size 
of the libelant's schooner sail down the river in winter when there 
was ice in the river- His reply was : "Well, I don't recall just 
when there was ice in the river." Superintendent Cherry was ask- 
ed on direct examination : "With a west wind, could a vessel of the 
size of the Harry Landell sail down the river to the Jersey Flats, 
even with ice in the river?" His answer was: "Not with ice." 
And Boatman Luther was asked on direct examination : "Which is 
the more fréquent, to sail or to tow, as far as you hâve observed?" 
And he replied: "About as fréquent to sail as to tow, otherwise 
than bad weather or ice, and then they tow." Such testimony, 
added to that on the same subject by the witnesses called by the 
libelant, makes it clear that, even if the libelant's schooner had been 
fully manned, it would not hâve been deemed wise to attempt to 
sail down the river. The Jersey Flats were several miles below 
the Edgewater docks, and the condition of the river, neither at that 
place nor on the way down, was known. Notwithstanding the facts 
that the weather was extremely cold, that the wind might change 
at any Hour and the river fill with ice, that the schooner had an in- 
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sufficient force of men to man her, that the employment of a tug 
on Sunday to take her to a place of safety was more difficult than 
on other days of the week, and that it would hâve been unwise to 
attempt to sail her down the river, the vessel was towed into the 
river and there left to care for herself. Applying to this case the 
rule followed in Cokeley v. The Snap (D. C.) 24 Fed. 504, Hastorf 
V. The Governor (D. C.) 77 Fed. 1000, and Phœnix Towing Co. v. 
City of New York (D. C.) 60 Fed. 1019, I conclude that the act of 
the respondents was culpable abandonment. 

The charge of the respondents that the libelant himself was nég- 
ligent is based on the allégations that no request was made of the 
tug Lyndhurst to move the schooner after she had been taken into 
the stream, that the libelant failed to make reasonable provision 
for a tug, and that the schooner should hâve sailed down the river 
to a safe anchorage. Thèse allégations hâve already been consid- 
ered. By a fair prépondérance of évidence they are ail disproven. 
It is therefore unnecessary to consider the rule in admiralty for the 
apportionment of damages when both libelant and respondent are 
guilty of négligence, expounded in the case of The Max Morris, 137 
U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586. 

There will be a decree for the libelant, with costs. 
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(District Court, W. D. Tennessee. April 6, 1904) 

Nos. 1847-1850. 

Indictment— Statement of Offense— Immateeialitt of Form. 

Rev. St. § 1025 [U. S. Comp. St. 1901, p. 720], whlch provldes that no 
indictment shall be deemed insufflcient by reason of any defect or Imper- 
fection In matter of form only, wtilch shall not tend to the préjudice of 
the défendant, precludes the necesslty that any one of the essential aver- 
ments In an Indictment shall be made in any particular form, no matter 
how that form may be sanctioned by précèdent and long usage. If the 
averment appears lu any form, or niay by falr construction be found any- 
where within the text of the indictment, it is sufficient. 

Peejubt — Indictment for Subornation — Omission or Date. 

An Indictment for subornation of perjury, under Rev. St. § 5S93 [U. S. 
Comp. St. 1901, p. 36.54], whlch charges that the offense was committed 

"on the day of December, 1893," Is détective, but, the date not 

being of the essence of the offense, the defect is one of form only, and is 
cured by Rev. St. § 1025 [U. S. Comp. St 1901, p. 720], whlch provides that 
no indictment shall be deemed Insuffieient by reason of any defect or im- 
perfection in matter of form only, whlch shall not tend to the préjudice 
of the défendant. 

Same— Description of Offense — Averment that Witness was Swoen. 
Under the settled rule that an indictment for subornation of perjury 
must contain ail the averments necessary in one charging the crime of per- 
jury agalnst the witness suborned, such an Indictment wlth respect to 
perjury committed In court must, by direct averment or équivalent words, 
show that the suborned witness was sworn to speak the truth, the whole 
truth, and nothlng but the truth. It is not sufficient to charge that de- 
fendant proeured the witness falsely upon oath to dépose, etc., slnce such 
averment relates to the acts of défendant, and not of the witness; nor Is 
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thé defeet curéd by further expressions whlch assume, wlthout statlng, 
, that the wltness was sworn-^such as that "when he was so sworn," or 
"when he so swore," he did not believe the things to which he testlfled to 
be true. 

4. Indictment— Eefeeence to Caption. 

The caption and commencement of an indictment may be looked to for 
the purpose of showlng the court in which the Indictment was found — 
that being the office of the caption — but not for the purpose of making 
more certain any of the essential averments in relation to the charging of 
the offense. 

5. Perjtjby— Indictment foe Suboenation— Désignation of Coukt. 

An indictment for subornation of perjury must designate the court in 
which the perjury occurred by spécifie averment or équivalent words. 
Where the caption and commencement show the court in whlch the indict- 
ment was found, further avermenta with référence to tlie proceedings in 
which the alleged perjury was commltted, reciting them to hâve been In 
"sald court," are not sufficient. 

6. Same— Omission of Word "Wiixfdi,." 

The crime of perjury, as deflned in Rev. St § 5392 [U. S. Comp. St. 1901, p. 
3653], conslsts in a witness willfully statlng contrary to hls oath any ma- 
terial matter which he does not believe to be true; and while, in an indict- 
ment for subornation of perjviry, under section 5393 [U. S. Comp. St. 
1901, p. 3C54], the omission of the Identlcal word "willful" in charging the 
false swearlng by the witness may not be fatal, the indictment must in 
such case contain équivalent words, themselves free from ambigulty or 
equivocation. Such requirement Is not met by an averment that the de- 
fendant knew at the time of the subornation that the testlmony to be 
given by the wltness was "false, willful, and contrary to the oath" to be 
taken by the witness, which relates to the knowledge of défendant, and 
not to the state of mind of the witness. 

7. Same. 

Indlctments for subornation of perjury, In procuring wltnesses to testlfy 
falsely with respect to the identity of a défendant with persons conductlng 
business under différent names, construed, and held to sufficiently néga- 
tive the truthfulness of the testlmony given, although they did not affirma- 
tively aver what the truth was. 

8. Same. 

An indictment for subornation of perjury must show that the testlmony 
of which the perjury is predicated vims material, elther by an averment 
in terms that It was material, or by statlng facts showlng its materiality. 

Indictments for Subornation of Perjury. On Demurrers. 

The following is one of the indictments found : 

United States of America. Western District of Tennessee. 

In the District Court of the United States withln and for the Bastern Divi- 
sion of the said District. 

In the Slxth Judlcial Circuit of the United States. 

October Term, 1893. 

The grand jurors of the United States within and for the Eastern Division 
of the Western District of Tennessee, In sald Slxth Judlcial Circuit, duly 
elected, impaneled, sworn, and charged to Inqulre within and for the said 
division of the district aforesald, in sald circuit, upon thelr oaths présent : 
On, to wlt, the 27th day of October, 1893, an Indictment was duly returned 
to the sald court by the grand jury thereof agalnst one G. F. B. Howard for 
the violation of the postal laws of the United States by placlng and causlng 
to be placed in the post office at Jackson, Tennessee, a certain letter in and 
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for esecutlng a scheme and deviee to defraud, set out !n sald Indlctment; 
the same belug No. 1,727. That on the eame day and year aforesaid another 
indlctment for a slmilar oflfense (No. 1,728) was duly returned by the grand 
jury aforesaid against Joseph Léger, alias G. F. B. Howard, and that on the 
day and year aforesaid auother indictment (No. 1,729) was returned by the 
grand jury against said G. F. B. Howard for a slmilar offense, and that 
on the day and year aforesaid another indictment for a similar offense (No. 
1,730) was returned by the grand jury aforesaid against E. Ross, alias Wm. 
Lord Moore, alias Joseph Léger, alias G. F. B. Howard, and that on the day 
and year aforesaid another indictment (No. 1,731) was returned by the grand 
jury thereof, for a slmilar offense, against sald G. F. B. Howard, and that 
on the day and year aforesaid another indictment (No. 1,732) was returned 
by the grand jury aforesaid for a sinatlar offense against said G. F. B. How- 
ard. That afterwards, to wit, the 30th day of October, 1893, another indict- 
ment (No. 1,758) was returned by the grand jury aforesaid, for a similar offense, 
against sald G. F. B. Howard. That on the day and year last aforesaid an- 
other indlctment (No. 1,759) was returned by the grand jury aforesaid, for 
a similar offense, against sald 6. F. B. Howard. That after said indictments 
were so returned by the grand jury, other proceedlngs belng had thereon, 
said court, by order made and entered on the 3d day of November, 1893, or- 
dered ail of the said Indictments Consolidated, whlch was accordingly done, 
and that afterwards, on, to wit, 7th day of November, 1893, after other pro- 
ceedlngs duly had, said défendant, G. F. B. Howard, alias, etc., was duly 
arralgned before the sald court upon said Indictments so Consolidated, and, 
upon such arraignment, then and there for plea said he was not guilty in 
manner and form as in the Consolidated Indictments so alleged against him, 
and that afterwards, upon the défendants plea of not guilty as aforesaid, 

on, to wit, at Jackson, Tennessee, on the day of December, 1893, the 

said G. F. B. Howard upon the sald trial dld unlawfully procure one Edgar 
E. Smith, for and on behalf of himself, the sald défendant In said causes, 
falsely upon oath as a witness for the said défendant to dépose, say, and 
give In évidence before the court and a jury then and there duly Impaneled 
and sworn to try the issues raised by the sald plea that he, the sald Edgar 
E. Smith, about the beginning of February, 1892, at No. 5 Ingersol Eoad, 
London, England, knew one Wm. Lord Moore, and then and there met the 
said Wm. Lord Moore, and that the said défendant, G. F. B. Howard, was 
not the same person at No. 5, Ingersol Road, London, England, as Wm. 
Lord Jloore, and that about the middle of February, 1892, he, the sald Edgar 
E. Smith, worked for the said Wm. Lord Moore at No. 5 Ingersol Road, Lon- 
don, England. Whereas, In truth and in fact, the said Edgar E. Smlth then 
and there, in Jackson aforesaid, before the said court, upon a trial of sald 
Consolidated causes, dld not belleve he knew one Wm. Lord Moore about the 
beginning of February, 1892, at No. 5 Ingersol Road, London, England, and 
did not then and there belleve that he the sald Edgar E. Smlth met the sald 
Vf m. Lord Moore ever at No. 5 Ingersol Road, London, England ; and whereas, 
in truth and In fact, the sald Edgar B. Smlth did not, about the beginning 
of l'ebruary, 1892, meet the sald Wm. Lord Moore at No. 5 Ingersol Koad, 
London, England; and whereas, in truth and in fact, the said Edgar E. 
Smith dld not then and there, and never knew any Wm. Lord Moore at No. 
5 Ingersol Road, London, England; and whereas, in truth and in fact, the 
sald Edgar E. Smlth did not work for the sald Wm. Lord Moore in London, 
England, about the middle of February, 1892, and dld not belleve that he 
ever worked for the sald Wm. Lord Moore, as he so swore on the sald trial ; 
and whereas, in truth and in fact, the said Edgar E. Smith did not belleve 
at the said trial, when he so swore that the défendant on trial. G. F. B. 
Howard, aforesaid, was not the same person as Wm. Lord Moore; and 
whereas, in truth and In fact, the said Edgar B. Smlth, at said Jackson, 
when he so swore as aforesaid, did not belleve that he had any such knowledge, 
or that the sald défendant, G. F. B. Howard, was not the same person at No. 
5 Ingersol Road, London, England, as Wm. Lord Moore ; and whereas, in truth 
and in fact, the sald G. F. B. Howard, at the time when he did so then and 
there procure the said Edgar E. Smith to so falsely dépose, say, and give 
in évidence upon bis oath before the court and jury as aforesaid, then and 
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there w«ll knew that the sald Edgar B. Smith would not glve his évidence 
afôfësaid accotding to the truth, and well knew that the said évidence to be 
80 aven bèfore the court and jury by the said Bdga,r E. Smith was false, 
winM.'attd contrary to the oath so to be taken by thé said Edgar E. Smith, 
and contrary to the sald Smlth's bellef. And so the grand jurors aforesaid, 
upon thelr oaths aforesaid, do flnd and say that the sald G. F. B. Howard dld 

then and there, on, to wit, day of December, 1893, at Jackson, in 

manner and form aforesaid, unlawfully commit the crime of subornation of 
perjury, contrary to the form of the statute In such case made and provided, 
and against the peace and dlgnity of the United States. 

Julius A. Taylor, 
United States District Attorney for the Western District of Tennessee. 

Synopsis of Archbold's indictnlent for subornation of perjury : 

(1) That a certain issue was joined between J. L. and J. W. in a certain 
suit and court. 

(2) That before the trial of said issue one J. S. unlawfully did suboru one 
J. N. to appear as a witness at the trial for the défendant, and to glve in 
évidence, etc., before the court and jury to be sworn, certain matters material 
and relevant to the issue. In substance and to the eftect foUowing : (Substance 
of testlmony to be glven Is set out.) 

(3) That afterwards the issue was trîed by a jury, and J. N. appeared as a 
witness and was duly sworn, and tôok his corporal oath before T. L. D., 
chlef justice ; he, the sald T. L. D., chief justice, havlng sufflclent and compé- 
tent authorlty to administer the sald oath to said J. N. 

(4) That on the trial of said issue It beeame a material question whether 
the sald J. W. assaulted and beat, etc. 

(5) And the said J. N., belng sworn, falsely, corruptly, and wlllfuUy before 
sald jurors dld dépose and swear, amongst other things, in substance and to 
the effect following: (Testlmony glven Is hère set out.) 

(6) Whereas, in truth and in fact (perjury is hère asslgned). 

(7) And whereas, in truth and in fact, the sald J. S., at the time he sub- 
orned sald J. N., well knew (pursulng the words in the asslgnment of per- 
jury). 

Synopsis of indictment in case No. 1,848 : 

(1) That the grand jury of "said court" returned an indictment against 
Howard. 

(2) That défendant was duly arraigned before said court, and pleaded not 
guilty. 

(3) That afterwards on the trial the défendant dld unlawfully procure one 
Edgar E^ Smith falsely upon oath as a witness for défendant to dépose, say, 
and glve in évidence before '*the court and a jury" that in the month of, etc. 
(testlmony is hère set out). 

(4) That the testlmony so glven belng material testlmony. 

(5) That, in truth and In fact, the said Smith did not belleve he knew, and 
dld not know, Wm. Lord Moore, etc. (testlmony is hère falsifled). 

(6) That défendant, Howard, at the time he procured the said Smith to 
falsely dépose, well knew the sald Smith would not glve his évidence accord- 
ing to the truth, and that the évidence was false, willful, and contrary to the 
oath so to be taken by the said Smith, and contrary to the sald Smlth's bellef. 

The conclusion in both Archbold's form and in the présent in- 
dictment is omitted. 

The three other indictments against Howard are similar to the one 
above digested. 

Demurrer of the défendant : 

The défendant, G. F. B. Howard, demurs to the Indictment presented and 
flled hereln because said indictment is not sufflclent in law, and does not 
charge a crime, for the following reasons, whlch are asslgned as grounds of 
the demurrer; 
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(1) It Is nowhere alleged or shown In the Indlctment by what court, or be- 
fore whom, Edgar B. Smith (the wltness défendant Is chargea wlth unlawfully 
procuring to testlfy falsely) took the oath required of witnesses, and that the 
court or person administering the oath had authority to administer the same. 
Nor Is It even alleged in the indlctment that said witness was ever sworn by 
any one. 

(2) It is not alleged or shown In the indlctment that the testimony of Edgar 
E. Smith (the witness défendant is chargea wlth unlawfully procuring to 
testlfy falsely) was given by hlm wlUfully and contrary to his oath. 

(3) The indlctment sets forth the testimony of Edgar B. Smith (the witness 
défendant Is charged wlth unlawfully procuring to swear falsely), followed by 
allégations that sueh testimony is untrue, and that said witness at the time 
of his testimony did not believe such testimony to be true, but nowhere does 
the indictment set forth the truth of the facts In respect to which said witness 
is charged with false swearlng. 

(4) The testimony of Edgar E. Smith (the wltness défendant Is charged with 
unlawfully procuring to testlfy falsely), set forth in the indictment and al- 
leged to be false, could not be materlal in the cases in which it was given, 
under the statement of the issues In those cases, as such issues are set forth 
and charged in this indlctment. 

(5) The indictment does not allège that the testimony of Edgar E. Smith 
(the witness défendant is charged with unlawfully procuring to testify 
falsely) was materlal, nor does it allège or set out facts from which its ma- 
teriality appears as a matter of law, but, on the contrary, the indictment 
Itself shows said testimony to be immaterial. 

Therefore, for want of a sufflcient indictment, and because no crime, under 
the law, is charged in thia indlctment, défendant prays judgment of the court 
whether he should answer f urther, and that he be discharged, etc. 
[Slgned] L. T. M. Canada, 

Attorney for Défendant, 

Additional grounds of demurrer: 

The défendant, G. F. B. Howard, files the following as additional grounds 
of demurrer to the indictment presented and flled herein : 

First. The day of the alleged commission of the offense is left blank in 

the indictment, the time alleged being " day of December, 1893," which 

is insufficient. 

Second. The indictment does not show, allège, or designate the court or 
tribunal before which the alleged false testimony was given. It only allèges 
and shows that it was before the court and a jury at Jackson, Tennessee, 
which is insufficient. 

Therefore, for want of a suffieient indictment, and because no crime under 
the law is charged In this indictment, défendant prays judgment of the court 
whether he should answer further, and that he be discharged, etc. 
[Signed] L. T. M. Canada, 

Attorney for Défendant 

L. T. M. Canada, for demurrant. 

George Randolph, U. S. Atty. 

HAMMOND, J. The défendant, George Frederick Burgoyne 
Howard, stands indicted for subornation of perjury by four separate 
indictments, which were found by the grand jury of this court Febru- 
ary 23, 1894 — more than 10 years ago. It is necessary to a proper 
understanding of this case to state that it appears by the records in 
this court of the cases referred to in thèse indictments for suborna- 
tion of perjury, as being on trial at the time the alleged subornation 
took place, that Howard had been previously indicted, tried, and con- 
victed in eight Consolidated cases for a violation of the postal laws of 
the United States by using the mails in furtherance of a scheme to 
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dfciràijd hjs victims byleading them4nto the delusion that they were 
the heirs at law or distributees of estâtes and personal property left 
in England or other European coiintries by ancestors of thèse vic- 
tims noW residing in America, and, having accomplished the delu- 
sion, representing himself as an agent or attorney who could recover 
thèse interests for their benefit ; taking from them divers sums of 
money for costs, expenses, ând compensation for such services. Dur- 
ing the terni of imprisonment imposed for this crime, he escaped 
from the penitentiary where he was confined in Ohio, and, going to 
Michigan under an assumed name, resumed the use of the mails in 
the promotion of a similar schéma of delusion and fraud, for which 
he was again arrested and indicted. He was, however, returned to 
the penitentiary in Ohio to complète the term of imprisonment for 
the fîrst crime, at the end of which: he was taken to Michigan, tried, 
convicted, and again imprisoned for the second offense there commit- 
ted. He has recently completed this second tenn of imprisonment, 
at the end of which he was brought again into this district for trial 
under thèse indictments for subornation of perjury. This explains 
the long delay of more than 10 years in the disposition of thèse cases. 
There were two trials in this court of the eight Consolidated cases 
against the défendant for the fraudulent use of the mails. The first 
resulted in a mistrial, the jury being unable to agrée, whereupon the 
court ordered an immédiate retrial before another jury ; there being 
in attendante a large number of witnesses that the government had 
brought from London, New York, and other places in the United 
States, whom it would hâve been difificult to reassemble at the next 
term of the court, as well as expensive. During the interval of 10 
days nçcessary to summon a new venire of jurors for the second trial, 
thèse witnesses were detaîn^d upon bond or recognizance for appear- 
,ance at the second trial. There were introduced on the second trial, 
in behalf of the défendant, four young men — Heatly, Brockway, 
Gleason, and Smith — who' testified to the matters and things set forth 
in the indictments now under considération. Thèse witnesses were 
•strangers in the community where the trial took place, and came 
from New York to testify for the défendant. It appeared in the proof 
relating to their testimony that during the interval of the trial the 
défendant had gone to New York to procure their attendance, and 
brought them back with him to Jackson, Tenn., where the trial took 
place. Thèse four witnesses, after giving their testimony, on the 
application of the district attorney, were held for appearance before 
the g]*and jury ùpon an accusation for perjury; and, the court hav- 
ing directed a spécial grand jury to be assembled, there were returned 
agaiilst thefii indictments for perjury, upon which they were tried and 
convicted, 'aild sentenced to thé same penitentiary to which Howard 
had been' sentëticed for his ofïerise. The same grand jury on the 
23d of February, 1894, returned thèse foUr indictments against How- 
ard for subornation of perjury, for which thèse witnesses were con- 
victed, as above stated. Also it is proper for a better understandlng 
of the alleged defects of thèse indictments to state somewhat more 
at large than apfiears by their averments the testimony of thèse four 
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witnesses, on which this charge of subornation is predîcated, as ît 
appears in the records of that trial. 

The défendant had been indicted in some of the eight cases con- 
soHdated under the ahases of Joseph Léger, E. Ross, and WilUam 
Lord Moore, respectively, and it was proved on the trial that he had 
mailed letters with the signatures of thèse names, respectively, and 
otherwise used them in his opérations that were alleged to be a crim- 
inal misuse of the mails. It was also proved that he maintained of- 
fices in the city of New York and in the city of London, from which 
the letters and other documents so signed by him with thèse fictitious 
names were issued and mailed; the one in London, where he used 
the name of William Lord Moore, being located at No. 5 Ingersoll 
Road ; those in New York, at street numbers not necessary now to 
mention. The perjuries of the four witnesses related to the defend- 
ant's identity as the person using thèse names at those places, and 
they swore, as stated in thèse indictments, that they knew, worked 
for, and were otherwise familiar with the men called Léger, Ross, 
and Moore at thèse offices in New York and London, and that the 
défendant was not the man so using the mails at either one of thèse 
places; that being the issue upon which the perjuries arose. Li 
order to discrédit this testimony, the government proved on the trial 
that during the interval between the first and second trials the de- 
fendant went to the city of New York, put up at a hôtel under an 
assumed name, and advertised that he wanted to employ young men 
to go South with him as clerks in a business office at good salaries ; 
that, among the numerous ofïers he had in response to this adver- 
tisement, he selected thèse four young men, and then and there, or 
subsequently, after he had brought them to Jackson, where the trial 
was had, made the bargain of subornation set up in thèse indictments, 
and afterwards, on their indictment and trial, each of thèse young 
men confessed and pleaded guilty to the truth of this employment to 
falsely swear to the facts above set forth in behalf of the défendant. 
The government did not bring to trial at that time thèse indictments, 
but allowed them to lie over until now they are resuscitated for the 
purpose of pursuing the prosecution against the défendant for the 
alleged subornation. The défendant has filed a demurrer to each of 
the indictments, and, by leave, a second demurrer to each of them, 
by which the sufficiency of the indictments as a pleading is chal- 
lenged. 

The four indictments are not identical in their framework, but the 
dissimilarities are quite immaterial, and, where important, will be no- 
ticed in the progress of this opinion. For a comprehensive under- 
standing of the issues of law raised by this demurrer, it is quite 
necessary to hère set out one of the indictments in full, and it will be 
found reproduced in the statement. Similarly it is necessary to set 
out the demurrers in full, and they are also copied in the statement. 

There will be found an approved précèdent of an indictment for 
subornation of perjury in Archbold's Criminal Pleadings (3d Am. 
Ed.) 433, A. D. 1835, which is a reproduction of the second English 
édition of that work, which states the iaw of the subject as it existed 
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in EngîaM iiearest to the time of the enactment of our fédéral crimes 
act in 1790, and nearest to the statute of 23 Geo. II, c. 11, from which 
our sections 19 and 20 of the crimes act of 1790 (Rev. St. §§ 5396, 
5397 [U. S. Comp. St. 1901, p. 3655]) are almost an exact copy. This 
édition, like the first édition of Daniell^s Chancery Practice in equity 
law, more nearly exhibits the law of criminal procédure as it existed 
in England at the time of the organization of our fédéral courts, and 
which is binding upon them by virtue of the statutes of criminal pro- 
cédure thén passed and still in force, than any subséquent édition, tak- 
ing notice of changes in the EngHsh law not binding on our fédéral 
courts, can do. See Mr. Justice Bradley's note, 114 U. S. 112, 5 
Sup. et. 792, 29 L,. Ed. 107; also note, 21 Fed. 766, and préface Bâtes 
Fédéral Eq. Pr., A. D. 1901. It is only necessary to lay before us 
the précèdent from Archbold's Practice, and to carefully compare 
and contrast it with the indictments in this case, to see how glaringly 
defective they are as spécimens of the pleader's art, and why it is 
that the learned district attOrney, in his effort to sustain them, is 
compelled, at almost every sentence of the indictments, to rely upon 
some intendment or inference or implication or equivalency of words 
and phrases. It is proper hère to state that it is known that thèse 
indictments were not drawn by the learned district attorney, now de- 
ceased, whôse name appears officially signed to them. He was 
known at this bar as a careful and skiUful pleader. He came into the 
office of district attorney only five da^s before the finding and -return 
of thèse indictments, had no part in the original trials of the Howard 
cases, and, no doubt, he merely afïixed his officiai signature to in- 
dictments foùnd already prepared when he took the office. 

But glaringas thèse defects appear, upon a comparison of thèse in- 
dictments with the approved précèdent of Archbold, it remains to 
détermine With (he utmost carefulness whether the défendant can 
escape prosecution and punishment for this alleged offense by reason 
of thèse imperfections in the indictments. Do they concern matters 
of substance, of are théy mère defects of form, curèd by the saving 
grâce of our act of June 1, 1872 (chapter 255, § 8, 17 Stat. 198, Rev. 
St. § 1025 [U. S. Gomp. St. 1901, p. 720])? The district attorney 
has very pertinently Called our attention to the fact that this act of 
1872, which enacts that no indictmènt shall be affected by reason of 
any defect or iinperfection in matter of form only, was passed after 
the above-cited act of 23 Geo. II, and after our act of 1790 (Rev. 
St. §§ 5396, 5397 [U. S. Gomp. St. 1901, p. 3655]) in relation to perjury 
and subornation of perjury, and therefore that thèse old acts upon 
the subject hâve been materially modified by this later act. If this 
be so, however, it only results that that which is a mère matter of form 
under Rev. St. §§ 5396, 5397, is cured by Rev. St. § 1025, while that 
which is matter of substance to the indictmènt is still liable to chal- 
lenge by demurrer, and we hâve presented over again the question 
whether thèse grounds of demurrer concern matters of substance or 
form. It will be found, I think, that no court in this country adhères 
more strictly to matters of substance in criminal procédure, and dis- 
cards mOre liberally mère matters ôf form, than the Suprême Court 
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of the United States and the fédéral courts generally. Thèse courts 
are not subject to the criticism of the careful and able writer of the 
article on "Indictments" found in 10 Enc. PI. & Pr. 482, where he 
calls attention to the fact that, while the English courts hâve aban- 
doned to a great degree their old adhérence to the technical niceties 
of criminal pleading, the American courts very largely adhère to the 
former strictness in that regard. The fédéral courts, at least, I think, 
follow the admonition of Sir Matthew Haie and Lord EUenborough, 
as quoted by that writer, when they say that, "if the sensé be clear, 
nice exceptions ought not to be regarded," and "unseemly niceties 
should not be indulged," nor "an overeasy ear be given to exceptions 
whereby more ofifenders escape than by their own innocence, to the 
shame of the government, to the encouragement of villany, and to 
the dishonor of God." 

It mày be hère remarked that we certainly hâve gained nothing 
by the enactment of 23 Geo. II, c. 11 (Rev. St. §§ 5396, 5397), if by 
judicial construction, such as we find in some of the cases cited by 
the learned counsel for the défendant, we are to reincorporate into 
thèse indictments, through an expansion of the word "substance," ail 
the discarded impedimenta of the common law ; the reform promised 
by the preamble, wherein it is stated that, "by reason of difïiculties 
attending prosecutions for perjury and subornation of perjury, thèse 
heinoiis crimes hâve gone unpunished, for the remedy whereof it is 
enacted" (1 Hawk. P. C. 334, § 36; 2 Bish. Cr. P. 907), goes for 
naught; and the language of the act, "It shall be sufïïcient to set 
forth the substance of the oiïense charged upon the défendant," be- 
comes, by that expansion, nugatory. 

It is conceded, however, by the district attorney, that, notwith- 
standing thèse reformatory statutes, it is still necessary to aver in an 
indictment for subornation of perjury ail the essential éléments of the 
original perjury committed by the witness suborned, just as if that 
witness himself were on trial for the crime of perjury, and it is by 
that rule that we must test thèse indictments. 16 Enc. PI. & Pr. 318. 
The gênerai demurrer is that under this rule no crime is charged by 
thèse indictments, bec'ause they would not be suihcient to support an 
accusation of perjury against the witnesses suborned. There are, 
in the two demurrers filed; seven spécifie grounds of objection al- 
leged, but substantially, with unimportant exceptions, they combine 
themselves irito thre'e several defects : (1) that thèse indictments 
do not any where show, by distinctive averment, that any one of thèse 
witnesses accused of perjury was ever, in fact, sworn to speak the 
truth, the whole truth, and nothing but the truth, as required by law 
to constitute that offense ; (2) that neither of thèse indictments con- 
tains any averment that, being so sworn, either of thèse witnesses 
did willfully commit the crime of perjury in the particulars alleged in 
the indictment against him, as required by Rev. St. § 5392 [U. S. 
Comp. St. 1901, p. 3653], defining the crime of perjury; (3) that in 
neither of thèse indictments is it anywhere alleged that the matter 
concerning which the alleged perjury was committed was material 
to any issue arising in the progress of the trial of the Howard cases, 
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as rcquired by thè définition of perjury contained in Rev. St. § 5393. 
If the indictments are defective in any of thèse particulars, it is fatal 
to their sufficiency, and they must be quashed. 

The district attorney is certainly correct in his contention that Rev. 
St. § 1025,;precludes the necessity that either one of thèse essential 
averments in an indictment for perjury shall be made in any particular 
form, no matter how that form may be sanctioned by précèdent and 
long usage ; if the averment appears in any form, or may, by fair con- 
struction, be found an,ywhere within the text of the indictment, it 
is sufficient. 10 Enc. Pl. & Pr. 472 et seq. ; Markham v. U. S., 160 
U. S. 319, 3.84, 16 Sup. Ct. 288, 40 L. Ed. 441; Caha v. U. S., 153 U. 
S. 311, 221, 14 Sup. Ct. 513, 38 L. Ed. 415; Cochran v. U. S., 157 
U. S. 286, 290, 15 Sup. Ct. 628, 39 E. Ed. 704; Evans v. U. S., 153 U. 
S. 584, 587, 14 Sup. Ct. 934, 38 L. Ed. 830 ; Price v. U. S., 165 U. S. 
311, 315, 17 Sup. Ct. 366, 41 L. Ed. 737; Pointer v. U. S., 151 U. S. 
396, 419, 14 Sup. Ct. 410, 419, 38 L. Ed. 208, where it is stated that, 
"while the record of a criminal case must state what will affirmatively 
show the offense, * * * aH parts of the record are to be inter- 
preted together, effect being given to ail, if possible, and a deficiency 
at one place may be supplied by what appears in another" ; Crain v. 
U. S., 163 U. S. 625, 637, 650, 16 Sup. Ct. 952, 40 h. Ed. 1097 ; Rosen 
V. U. S., 161 U. S. 29, 34, 40, 50, 16 Sup. Ct. 434, 480, 40 h. Ed. 606; 
Ledbetter v. U. S., 170 U. S. 606, 610, 612, 18 Sup. Ct. 774, 43 L. Ed. 
1162; Keck v. U. S., 172 U. S. 434, 437, 19 Sup. Ct. 354, 43 L. Ed. 
505 ; Coffin v. U. S., 156 U. S. 433, 449, 15 Sup. Ct. 394, 39 L. Ed. 
481 ; U. S. V. Rhodes (C. C.) 30 Fed. 431, 434. Thèse cases abund- 
antly illustrate how the Suprême Court of the United States, in con- 
struing our statutes relating to criminal procédure, and particularly 
Rev. St. § 1025, strictly adhère to the rule of substance and certainty, 
and yet how liberally they discard niceties of form only, and require- 
ments that are not material to save the rights of the défendant to be 
notified of the nature of the offense with which he is charged, and 
to enable him to plead any judgment which may be rendered in the 
case as a bar to subséquent prosecijtion, which is ail that he has a 
right to demand ; bearing in mind, also, that thèse words, "substance 
and certainty," are in their own signification indefinite, as was ruled 
by the HoUse of Lords in Rex v. Horn, 2 Cowp. 673 ; 10 Enc. Pl. & 
Pr. 473. 

It will be convenient to treat the spécifie grounds of this démarrer, 
as counsel hâve argued them, somewhat out of their own numerical 
order, beginning with the first ground set up as an objection to the 
indictment in the second of the demurrers iiled. That objection re- 
lates to the fact that in each of thèse indictments the pleader has left 
the date alleged for the commission of the offense in blank as to the 
day, giving only the month and year. This is contràry to the préc- 
èdent above cited from Archbold, and, like the use of initiais only in 
thèse indictments, when the full Christian names of the défendant 
were well known, is contràry to good pleading, and careless, if not 
slovenly. At common law on demurrer the defect was fatal. Arch. 
Cr. PL, supra; Id. 38; Id. 27; 10 Enc. Pl. & Pr. 511; Id. 504; 14 
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Enc. PI & Pr. 273; 1 Bish. Cr. Pro. (3d Ed.) 387; Hughes, Cr. Pro. 
2750 ; U. S. V. Bowman, 2 Wash. C. C. 328, 24 Fed. Cas. 1213, No. 
14,631 ; U. S. V. Law (D. C.) 50 Fed. 915. The case of U. S. v. Bow- 
man, supra, by the learned Mr. Justice Washington, occurred in 1808, 
long prior to the passage of our statutes of 1872 (Rev. St. § 1025) ; and 
he, no doubt, considered that none of the EngHsh statutes of amend- 
ment and jeofailes passed in England prior to the settlement of our 
country had any efïect to alter or modify the rigors of the common 
law in this regard in criminal cases. 1 Bish. Cr. Pro. § 707 ; 2 Bish. 
Cr. Pro. § 907. But it is entirely clear that the fédéral act of 1872 
(Rev. St. § 1025) did modify the rule of the common law upon this 
subject, as stated by Mr. Justice Washington, if the use of a blank 
date be only a matter of form, and not substance, and does not tend 
to the injury of the défendant. That it falls within this category, I 
hâve no doubt. A very marked distinction must be remembered in 
this matter of pleading dates between those cases where a particular 
day is of the essence of the ofïense, as if a statute should punish an 
offense committed on Sunday because of an appréciation of its 
sabbatical quality, or some like relation of the day to the offense, 
and those cases in which the day is relatively of no materiality, or 
nearly so. Judge Brown calls attention to this distinction, as appli- 
cable to perjury cases, in the case of U. S. v. Matthews (D. C.) 68 Fed. 
880 ; and Judge Goff in the case of U. S. v. Conrad (C. C.) 59 Fed. 
458 ; and it was possibly overlooked in the case of U. S. v. Law, 50 
Fed. 915, decided upon the authority of a Virginia case probably gov- 
erned by the local statutes of that state. However, in that case the 
perjury was predicated of an afifidavit, and the case may be said tô fall 
within the first of the above catégories, as one in which the date is 
of the essence of the offense, because the exact day is required to de- 
scribe the particular afîîdavit or other document, by swearing to 
which the perjury was committed. Whatever may be thought of 
thèse cases, it is sufScient to say that U. S. v. Matthews, supra, was 
affirmed by the Suprême Court of the United States in the case of 
Matthews v. U. S., 161 U. S. 500, 16 Sup. Çt. 640, 40 L. Ed. 786, 
where it was held that a variance between the date laid and the date 
proven was not material, and the opinion of Judge Brown in the 
court below upon that subject was approved and concurred in by the 
Suprême Court; and the case of U. S. v. Conrad, supra, was cited 
approvingly in Ledbetter v. U. S., 170 U. S. 606, 612, 18 Sup. Ct. 774, 
43 h. Ed. 1163, where it was definitely decided that while good plead- 
ing undoubtedly requires an allégation that the offense was commit- 
ted on a particular day, month, and year, the omission to state a par- 
ticular day is not fatal; at least on a motion in arrest of judgmeni!, 
because ordinarily the proof of any day before the finding of the 
indictment, within the statute of limitations, would be sufficient. 
Such an omission is no more fatal upon demurrer than upon a motion 
to arrest judgment, and for precisely the same reason, in that class 
of cases where the particular day is not of the essence of the offense. 
It was so held in relation to the defective statement of the year in 
the case of Peters v. U. S., 94 Fed. 137, 133, 36 C. C. A. 105, in 
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which a certiorari was dehied by the Suprême Court. Peters v. U. 
a, ire U, S. 684, 20 Sup. Ct. 1036, 44 L. Ed. 638. And it is stated by 
Judge Shelby in Hume v. U. S., 118 Fed. 689, 696, 55 C. C. A. 407, 
414, that, "in the absence of a spécial reason rendering it important, 
this allégation is mère form, and the time proved need not be the 
same as that laid in the indictment" ; the difficulty being cured by 
Rev. St. § 1025. It was so held, also, in the case of U. S. v. Jackson 
(C. C.) 2 Fed. 602 ; and, even in a case of murder, it was held by the 
Suprenle Court of the United States that the date named in the indict- 
ment for the commission of the offense is not an essential averment. 
Proof that the crime was commiitted days before or days after the 
date named is no variance. Hardy v. U. S., 186 U. S. 224, 225, 226, 
22 Sup. Ct. 889, 46 L. Ed. 1137. The same thing is true as to the 
date of the alleged subornation ôf perjury, and therefore it falls with- 
in the principle of thèse cases, and belongs to the fîrst of the caté- 
gories abové- mentioned, in which the date is not of the essence of 
the offense, and its omission is a mère matter of form, cured by Rev. 
St. § 1025 [U. S. Comp. St. 1901, p. 720]. In U. S. v. Potter (C. C.) 
56 Fed. 83, 95, it is remarked by Judge Putnam that: 

"On principle, allégations of time in criminal pleadings ought to be niade 
wlth approxlmate accuracy; yet, by authority of a practlce which has now 
continuée! 80 long that it must bè yield^d to, time need not be proved as stated, 
and thèse allégations touching It are- the most useless portions of criminal 
pleadings." 

Se holds that the statements as to time are purely formai, and the 
defect is cured ander Rev. St. § 1025. 

In MacDaniel V. U. S-, 87 Fed. 324, 326, 30 C. C. A. 670, in discuss- 
ing Rev. St. § 1025, attention is called to the fact that the authorities 
show that, even in perjury, courts of the United States are libéral in 
applying the statute for curative purposes to defective indictments for 
that offense. Thèse authorities make it indisputable that stating the day 
on which the offense was committed in blank is not fatal to thèse 
indictments, and that ground of demurrer is therefore overruled. 

In considering the other grQun(is of this demurrer, it may be gen- 
erally stated as.to ail of them that the draftsman of thèse indictments 
seems to haye proceeded forgetfully of the rule conceded by the dis- 
trict attorneyin the argument-'— that, in charging subornation of per- 
jury, it is necessary to carry within the indictment every essential 
averment concerning the perjury itself by the witness suborned, just 
as if that witnegs were accused by the same indictment of the perjury 
for the purpose of placing him on trial for that offense. The indict- 
ments lay hold of Howard vigorously enough for his bargain of sub- 
ornation, and quite,;Closely and technically follow our statute defining 
perjury (Rev. St. § 5392), wh^n describing that which the suborned 
witai^esses did in giving their testimony which constituted the offense, 
and, in describing Howard's knowledge of that which they did in that 
behajf, thp indictjnents quite fully accuse him of well knowing the élé- 
ments that constitute the crime of perjury as defîned by the statute ; 
but they do not formally and technically, as required by the précé- 
dents in indiçtrnents for perjury itself, aver thèse particulars of the 
offense as against the witness suborned. Therefore the district attor- 
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ney, in supportîng them as against the force of thèse demurrers, îs 
constantly invoking us to infer or imply thèse particulars as against 
the witness suborned from the averments of the indictments concern- 
ing Howard's knowledge and conduct in the commission of his part 
of the offense of procuring or suborning the perjury. He also brings 
to his aid in support of indictments the statements of the caption and 
the commencement, technically not a part of the indictments, and 
asks us to couple thèse with the allégations against Howard for his 
part of the crime committed by him, in order to find from the whole 
document an intendment to charge, as against the suborned wit- 
nesses, ail the particulars of the crime of perjury itself. He also re- 
lies upon the doctrine of équivalents, and at every turn of the argu- 
ment he must resort to inference, implication, intendment, equiva- 
lency, and outside records to meet the objections presented by the 
demurrers. It must be conceded to the district attorney, on the au- 
thority of the cases already cited to that efifect, that Rev. St. § 1025, 
relieved the draftsman of thèse indictments from the necessity of 
stating thèse essential averments of the perjury committed by the 
suborned witnesses inany particular manner, and that, if they be 
stated in any form whatever, no matter hov/ or where within the in- 
dictment, the pleadîng is good, for, as ruled by Mr. Justice Brewer 
in U. S. v. Rhodes (C. C.) 30 Fed. 431, 434, when he was a circuit 
judge, such is the efifect of that statute. He there says that : 

"While a défendant should bé clearly informed In the indictment of the 
exact and full charge made against him, yet no defect or imperfection in 
matter of form only — and thls includes the mauner of stating a faet — which 
does not tend to his préjudice will vitiate the Indictment." Citing Rev. St. 
§ 1025 ; U. S. v. Noelke (C. C.) 1 Fed. 426 ; U. S. v. Jackson (C. C.) 2 Fed. 502. 

Bearing this gênerai characteristic of thèse indictments in mind, 
we are the better prepared to go into that analysis of them which is 
necessary for the décision of this demurrer. The fîrst ground of 
the original demurrer and the second ground of the supplementàl 
demurrer are so closely relâted to each other that, although they set 
up somewhat separate and distinct objections, it will be convenient 
to treat them together, as in the sensé of relative importance they 
concern that defect which is of the most conséquence. 

The gist of the objection is that it is not shown by the indictments 
that the suborned witnesses were ever sworn at ail to speak the truth, 
the whole truth, and nothing but the truth. It will be observed by 
turning to the précèdent for subornation of perjury before referred 
to, in Archbold, that this fact is thus pleaded : 

"The sald J. N. did then and there appear as a witness for and on behalf of 
the said J. W., the défendant in the plea above mentioned, and was then 
and there duly sworn and took his corporal oath upon the Holy Gospel of God 
before thé said Charles Lord Tenderden, his Majesty's chlef justice as afore- 
said, that the évidence which he, the sald J. N., should give to the court there, 
and to the jury so sworn as aforesald, touchlng the matter then in question 
between the said parties, should be the truth, the whole truth, and nothing 
Dut the truth ; he, the said Charles Lord Tenderden, ehief justice as aforesald, 
then and there having sufficient and compétent authorlty to administer the 
eaid oath to the said J. N. in that behalf," 
132 F.— 22 
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It h agreéd by the learnéd district attorney that there is no such 
averment as this in thèse indiçtments, but he says that which is aver- 
red'by them is équivalait to it. ; But it is manifest upon the most 
careful reading of the indiçtments that this equivalency is wholly a 
matter of inference to be drawn from words and phrases used for an 
altogether différent purpose than any statement of such a fact. Now, 
it is quite true that one cannot read thèse indiçtments without the 
suggestion of an irrésistible inference that thèse witnesses were 
sworn atîthe time of the Howard trial, and that that which the indiçt- 
ments declared to hâve occurred in the conduct of Howard in rela- 
tion tohis subornation of the perjury was completed by the commis- 
sion of theperjury itself on the part of the witnesses. But this in- 
ference is either purely philological, or, rather, etymological, or else 
it arisés from such an inference as that in combination with that gên- 
erai knowledge of the reader of the pleading about the procédure of 
courts, the trial of causes, and the swearing of witnesses gained by 
the reader outside of thèse indiçtments. It is just the same as if the 
indiçtments had simply ayerred that thèse witnesses committed the 
crime of perjury. Etymologically the significance of that word is the 
false swearing upon oath lawfuUy administered in some judicial pro- 
ceeding. Worc. Die. "Perjury;" S Bouv. Die. tit. "Perjury." The 
very use of that technical word, and a word of common import as 
well, essentially implies swearing in a judicial proceeding at common 
law, or before any authprized officiai or tribunal not judicial when 
such pwçaring is declared by statute to be perjury. It also implies 
in this sensé ail the technical éléments of the crime, such as willful- 
ness,' falsity, being lawfully sworn in judicial proceedings, and ma- 
teriality to some issue depiending in such proceedings. The word 
"oath," so, imuch depended upon by the district attorney, does not 
necessarily,imply perju;ry, for an oath may be taken outside of judicial 
proceedings or by other lawful authority, and, although false, would 
not be perjury,. but only foreswearing, wherefore such an intendment 
or implication could not be based upon the bare use of that word; 
but the wofd "perjury" implies the whole crime, etyn;iologically. Yet 
it cannot ,be denied that the, use of such a word does not supply spé- 
cifie averment of the façt of swearing in a judicial proceeding to con- 
stitute p^rjpjjy, To dépend upon suçh an implication in an indict- 
meiit for, subornation ,Qt|, perjury, or for perjury. itself, is simply to 
charge a conclusion of law, and not pf fact. It is true that the use 
of technica,} wçrds sometimes supplies the want of mpre spécifie aver- 
ment, the use of the word being in itself purely technical; but this 
rule does not apply to words of common import, although they may 
be also of technical significaiice iri certain uses. 10 Ency. PI. & Pr. 
472, 47;3„;47d,479. Itis à familiar rule, particularly in criminal plead- 
ing, thaty whatever form the language takes, it must charge the fact. 
As Judge; Bt^vvèr says, the raanner of charging it is not as important 
àsit useçî t'Ô ;É)'!Ç at ç;pmnipn l^w, but nevertheless, if it be a matter of 
substance, thé fact itself must be averred; and there can be no ques^ 
tion thatiit is necessary, in-an indictment for perjury or subornation, 
that it must be in some manner àverred ais a fâct that the witnesses 
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were sworn. 2 Russ. Cr. 596; 3 Arch. Cr. PI. (Ed. 1853) 591. The 
défendant goes further, and says it must be averred that they were 
sworn in a certain way, and by officiais having authority, but for the 
présent we will confine the considération to the simple fact of the 
swearing itself. thèse indictments start out with a statement that an 
indictment was returned against Howard for violating the postal 
laws ; that there were eight of thèse indictments, and that they were 
Consolidated ; that Howard was arraigned ; and that he pleaded not 
guilty to the Consolidated indictments. They then charge that How- 
ard "did unlawfully procure one Edgar E. Smith, for and on behalf 
of himself, the said défendant in the said causes, falsely, upon oath, 
as a witness for the said défendant, to dépose, say, and give évidence 
before the court and jury then and there duly impaneled and sworn to 
try the issues raised by the said plea, that he, the said Edgar E. 
Smith," etc. This is a somewhat clear and sufficiently technical aver- 
ment of the subornation by Howard, but it does not relate to any- 
thing donc by Smith, and does not charge any fact as to his conduct 
in the premises. The corresponding language of the Archbold préc- 
èdent before cited is that the défendant — 

"Unlawfully, corruptly, wickedly, and mallclously did soliclt, suborn, Instl- 
gate, and endeavor to persuade one J. N. to be and appear as a witness at 
the trial of the said issue for and on behalf of the said J. W., the défendant 
in the said issue, and upon the said trial falaely to swear and ^ve in évidence, 
to and before the jurors which should be sworn to try the issue aforesaid, 
certain matters material and relevant to the said issue, and to the matters 
therein and thereby put in issue, in substance and to the effect foUowing ; that 
is to say," etc. 

Our pleader contents himself with simply stating that the défendant 
did "unlawfully procure one Edgar E. Smith, falsely, upon oath, as 
a witness, to dépose"; but, although our pleader's language is not 
so clearly defining a bargain by the suborner that the proposed wit- 
ness should in the future swear falsely in his behalf at the trial, it is 
none the less an averment of that import, and coniined to that pur- 
pose, and it is only by a most constrained inference that we can say 
that this phraseology of our pleader is a charge of the fact that the 
oath was taken before the court at the trial. Evidently this pleader 
assumed that that was donc, and intended to charge only that How- 
ard procured it to be done. The end of it ail is that we are asked to 
sanction this assumption of the pleader as a good pleading of the 
fact assumed. We cannot disguise and dress the assumption in the 
garb of an intendment or a necessary imphcation in order to support 
thèse indictments. 

The indictments next aver that in truth and in fact the said Edgar 
E. Smith— 

"Then and there, in Jackson aforesaid, before the said court, upon a trial of 
the said Consolidated causes, did not believe that he knew one William Lord 
Moore, at No. 5 Ingersol Road, London, England, and did not then and there 
believe that he met the said William Lord Moore at No. 5 Ingersol Eoad, 
London, England, and that he did not, in truth and fact, meet the said 
William Lord Moore at No. 5 Ingersol Road, London, England, and that he 
did not then and there, and never knew any William Lord Moore," etc., "and 
in truth and fact the said Edgar E. Smith did not work for the said William 
Lord Moore," etc., "and did not believe that he ever worked for the said 
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William Lord Môore, as he s6 swoi^ on the said trial, and In truth and In 
fact the sald Edgar B. Smith did not believe at the sald trial, when he so 
swore that the défendant on trial, G. F. B. Howard aforesaid, was not the 
same person as William Lord Moore, and in truth and in fact said Edgar E. 
Smith, at sald Jackson, when he was so sworn as aforesaid, did not believe," 
etc., "and In truth and in fact the sald G. F. B. Howard, at the time when 
he did so then and there procure the said Edgar E. Smith to so falsely dépose. 
say, and give In évidence upon his oath before the court and jury as aforesaid. 
then and there well linew. that the sald Edgar B. Smith would not give his 
évidence as aforesaid accordlng to the truth, and well knew that the said évi- 
dence to be so given before the court ànd jury by the said Edgar E. Smith 
was false, wlllful, and conttary to the oath so to be talîen by the said Edgar 
E. Smith, and contrary to the sald Smlth's belief." 

Evidently there can be picked and sifted out of the foregoing 
phraseology words that imply that the suborned witness was sworn at 
the trial, but just as evidently as before thèse words assume the fact, 
instead of charging it, either directly or by légal inference or intend- 
ment. The first part of the paragraph above quoted from the in- 
dictment discloses its purpose, which was to aver, not that the wit- 
ness Smith was sworn in a judicial proceeding then and there pend- 
ing,. but that he did not believe the things which it was previously 
stated in the indictment Howard had procured him to swear in his 
behalf, and which the pleader assumed that the witness Smith had 
sworn to according to his bargain; the gênerai accusation being 
that Howard had made a bargain with the witness, which was crim- 
inal, because the witness did not beheve the facts to be sworn to ; 
following the language of 'Rev. St. § 5393 [U. S. Comp. St. 1901, p. 
3653], in its définition of perjury. This purpose is also more dis- 
tinctly disclosed and confirmed in the last sentence of the paragraph 
of the indictment above quoted, where it is stated that Howard, at 
the time when he procured the. false testjmony, well knew "that the 
said évidence to be so given before the court and jury by the said 
Edgar E. Smith was false, willful, and contrary to the oath so to be 
taken by the said Edgar E. Smith, ahd contrary to the said Smith's 
belief." The district attorney does not deny this purpose of the para- 
graph, but, relying upon the principle already conceded to him, that 
if anywhere in the indictment the fact appears that the witness was 
sworn, it is a good indictment, he plants himself upon such words as 
thèse: "Ashe so swore on the said trial;" "when he so swore that 
the défendant on trial, G. F, B. Howard, aforesaid;" "at said Jack- 
son, when he was so sworn as aforesaid, did not believe," etc. Giving 
to thèse words every possible force that they bear in their descriptive 
sensé, and segregating them from their obvions use for another pur- 
pose, as above set forth, and pe'rmitting them to be applied to a 
différent use in an averment intending to charge that the witness was 
sworn, we hâve only to compare it with the ingrédients of the alléga- 
tion in that behalf already quoted from the Archbold précèdent to 
see how far they fall short of meeting this permitted use. It is ail 
a matter of inference based upon the use of the word "swore" in the 
quotations last above made. That word does not technically and 
necessarily imply a judicial administration of an oath. Any utter- 
ance or an affirmation, with an appeal to God, is to swear an oath, 
no matter how or before whom the utterance is made. That is its 
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common import. In law it undoubtedly has a more technîcal mean- 
ing, and implies that tlie swearing has been officially donc, but not 
necessarily judicially done; but, to raise the inference in favor of 
thèse indictments which the district attorney insists upon, we must 
discard the common import, and, because it is used in an indictment, 
we must give it a technical meaning, and imply that the swearing was 
done according to the lawyer's knowledge of the way a judicial or 
officiai oath is administered. This is too much impHcation for crim- 
inal pleading, and it does not come anywhere near, in either technical 
or untechnical, equivalency for the corresponding averment found in 
the Archbold précèdent for perjury or subornation of perjury, as 
above quoted. It is impossible to hold that thèse indictments hâve 
averred that the suborned witnesses were lawfully sworn to speak 
the truth, the whole truth, and nothing but the truth, either upon the 
Gospels or by uplifted hand, or in any other permissible way in ju- 
dicial proceedings. We cannot assume the fact in the face of this 
demurrer, as it was assumed by the draftsman of thèse indictments. 
The authorities show that the fact must be directly stated in the in- 
dictment, either by spécifie allégation to that efifect, or necessary in- 
tendment from that which is stated in the indictment. 2 Hawk. P. 
C. 354, § 111 ; 2 Russ. Cr. 596 ; 3 Russ. Cr. (3d Eng. Ed.) 633 ; 3 
Arch. Cr. PL (Ed. 1853) 591; 2 Bish. Cr. Pro. (3d Ed.) 912, 913, 
914; 2 Chit. Cr. L. 309; Id. 316. We cannot agrée with the learned 
counsel for the défendant that in drawing our indictments for per- 
jury this allégation as to the swearing of the witness must show the 
name of the judge who took the oath, or the name of the clerk who 
administered it, according to the fact. 2 Bish. Cr. Pr. (3d Ed.) 910, 
note 2 ; 1 Russ. Cr. fSth Eng. Ed.) 44-46. In U. S. v. Babcock, 4 
McLean, 113, 24 Fed.'Cas. 928, No. 14,488, it is said : 

"There can be no doubt that the clerk, In the présence of the court, or any 
other person acting in the sanction of the court, is authorlzed to admlnister 
oaths. It is an act of the court, in such a case, and not an act done by au- 
thority of the individual who administered the oath." 

Even where the person administering the oath has no authority 
otherwise, the power to do so in the présence of the court, and by 
its express order, cannot be questioned. U. S. v. Nihols, 4 McLean. 
23 , 27 Fed. Cas. 151, No. 15,880 ; U. S. v. Evans (C. C.) 2 Fed. 147, 
152 , 2 Flip. 605. It is true that the name of the judge appears in 
the Archbold précèdent, but we think that arises out of a peculiarity 
of the English method of constituting courts. In the case stated in 
the Archbold précèdent. Lord Chief Justice Tenderden had been 
"assigned to hold the pleas in the court of our said lord, the king, 
at Westminster aforesaid, in the county aforesaid," which is set forth 
in the indictment. Our judges are not so assigned, but hold the 
court by virtue of their authority under their commissions and the 
statutes constituting the courts over which they préside. Of thèse 
courts and judges we take judicial notice, and that of which we take 
judicial notice need not be alleged. 10 Enc. PI. & Pr. 476; Babcock 
V. U. S., 34 Fed. 873. Wherefore, if thèse indictments had contained 
an averment that the witnesses were duly sworn before the court, 
properly described, upon their oaths, to speak the truth, the whole 
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truth, and nothing but the trtith, judîcial notice by référence to the 
public records and the records of the court itself at the particular 
session duringwhich the case was tried, would pretermit any neces- 
sity for naming the judge or othêr officiai who administered the oath. 
This question is raised by thèse demurrers, but, in the absence ci 
any averrnent that the witness was sworn at ail, it is perhaps unneces- 
sary to décide it. 

The grounds of the demurrer now being considered présent two 
other very important questions as to the sufficiency of thèse indict- 
ments, but, in view of what has already been said upon the subject 
of necessity for swearing witnesses, it is thought to be hardly neces- 
sary to consider or décide them. First, it is objected that it is no- 
where alleged in the indictments by what court or before whom the 
suborned witnesses were sworn; secondly, it is objected that it is net 
alleged that the court or person administering the oath had authority 
to administer the same. However, it may be well enough to point 
out the bearing of thèse two objections upon that which has just been 
disposed of. As before, it is conceded that thèse indictments do not 
in spécifie terms designate the court before which the alleged perjury 
was committed, nor in which the trial of Howard was had, nor in 
which the issue was pending to which the indictments relate, unless 
we can refer to the caption of thèse indictments in aid of this omis- 
sion, and it is the contention of the district attorney that we may do 
this. The caption, it will be observed, from the copy of the indict- 
ment supra, désignâtes the court with technical particularity in which 
thèse indictments were found. But this is wholly beside the question, 
which is not in what court thèse indictments were found, but in what 
court were the perjuries committed — an altogether différent matter 
and a matter of acknowledged substance. The presiding judge hère 
knows outside of thèse indictments that the alleged perjuries were 
committed in the court designated in the caption of thèse indictments, 
because he presided at the Howard trial, which took place in that 
court; the learned counsel for the défendant also knows that fact 
outside of thèse indictments, because he defended Howard then as 
now ; and the public history of those trials, and the records of this 
court designated in the caption, show that those trials took place in 
that court. But it is obvions that such knowledge as this cannot aid 
the insufïîcient averments of thèse indictments. Again, we also ju- 
dicially know that contemporaneously with the sitting of the United 
States District Court for this district at Jackson at the time of the 
Howard trials — that being the court mentioned in the caption of 
thèse indictments — there was another court of the United States sit- 
ting, which had, under the law, concurrent jurisdiction of the offenses 
for which Howard was being tried. The indictments against him for 
the "criminal misuse of the mails might hâve been found in the Cir- 
cuit Court, trials might hâve taken place in that court, and the per- 
juries of the suborned witnesses might hâve been committed in that 
court. Therefore it goes without saying that thèse indictments 
should definitely state in which of thèse two courts the trials were had 
and the perjuries committed. Now, then, the caption of thèse indict- 
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ments relied upon by the district attorney as a sufficient averment 
that.they took place in the District Court, and not in the Circuit 
Court, does not in itself show or tend to show that fact. It does 
show that thèse indictments for subornation of perjury by Howard 
were duly and lawfully found and presented in that court. The tech- 
nical commencement of the indictments also shows that the grand 
jurors were duly elected, impaneled, and sworn, and that upon their 
oaths they made the presentment of the grand jury to that court in 
a lawful manner. But this is the only function belonging to the cap- 
tion and commencement, for it seems well settled that, while they 
constitute a part of the record of the criminal proceeding against 
Howard for subornation of perjury, they are not technically or sub- 
stantiallv a part of the indictments themselves. 1 Enc. PI. & Pr. 
693 ; 10 Enc. PI. & Pr. 418, 419, 481, 424, 425, 428 ; Arch. Cr. PI. 
26 ; 1 Chit. Cr. L. 226 ; 1 Bish. Cr. Pro. (3d Ed.) 653, 551, 662, and 
notes; Id. (Ist Ed.) § 154. 

Thèse authorities also show that the common-law prohibition 
against any amendment of an indictment does not apply to the cap- 
tion or commencement, for the very reason that they are not a part 
of it. They are exempt from that rigor which obtains even now in 
matters of substance against amendments only, because they are so 
wholly outside and apart from the indictment itself. The district at- 
torney has not cited a single case which décides that you may look 
to the caption or the commencement to aid imperfect or uncertain 
allégations in the body of the indictment. The case of Dean v. State, 
Mart. & Y. 127, only décides that you may look to the caption to 
show the court in which the indictment is found, and that that fact 
need not appear in the indictment itself; that being the office of the 
caption. The case of Noies v. State, 24 Ala. 672, is to the same ef- 
fect. But neither of thèse cases holds that you may refer to the cap- 
tion or commencement for the purpose of making more certain any 
* of the essential averments' relating to that part of the indictment 
which charges the offense. The authorities already cited ail show 
that the caption and commencement may be amended and made to 
show anything that falls within the office of either of them, according 
to the fact; and McBean v. State, 3 Heisk. 20, holds that any defect 
or insufficiency in the caption or commencement may be aided by 
any statement found on the face of the indictment, but it gives no 
support to the converse of that proposition. And it was held in .State 
V. Long, 1 Humph. 386, that, if the caption does not show that the 
grand jury was sworn, it does not vitiate the indictment, and it seems 
that in Tennessee it need not be amended in that regard. The Ten- 
nessee cases go no further than to hold that the caption, when de- 
fective, may be either amended or the defect disregarded, but, so 
far as I can find, not one of them suggests even that either the 
caption or the commencement may be used for any other purpose 
than the performance of their own parts in the procédure; that is to 
say, to show by its record the particulàr court in which the indict- 
ment was found, and the manner of the finding of it. 

In Grain v. U. S., 162 U. S. 625, 633, 16 Sup. Ct. 952, 40 L. Ed. 
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1097, it Vvas held that one count in an indictment might refer to an- 
other, to avoid: unnecessary répétition, and the effect of such référence 
was to incorporate the matter into the incomplète count. But it does 
not follow from this that the caption or commencement may be so 
incorporated into an indictment ; they not beiiig a part of it, but only 
an outside record relating to it. In U. S. v. Thompson, 6 McLean, 
56, 38 Fed. Cas. 98, No. 16,490, it was held that the caption is no 
part of the indictment, and therefore may be amended after verdict 
as to a clérical error; referring to the language of Lord Mansfield, 
1 Saund. 350, which is thé basis of most of the authorities permitting 
amendments of the caption. The Suprême Court of the United 
States adhëres very strictly to the rule that there can be no amend- 
ment of an indictment in our practice, even in matters that are im- 
material, without a violation of the fifth amendment of the Constitu- 
tion of the United States; and, of course, it can no more be amended 
under the disguise importing into it outside records or documents by 
implication and intendment than by a more direct process, which is 
not permitted under the Constitution. Ex parte Bain, 131 U. S. 1, 
8, 7 Sup, Ct. 781, 30 L. Ed. 849. But this rule, strict as it is, does not 
apply to an amendment of the caption or commencement of an in- 
dictment. Caha V. U. S., 153 U. S. 311, 331, 14 Sup. Ct. 513, 38 L- 
Ed. 415; Gardes v. U. S., 87 Fed. 173, 183, 183, 30 C. C. A. 596; U. 
S. V. Bornemann (C. C.) 35 Fed. 834. In U. S. v. McNeal, 1 Gall. 
387, 36 Fed. Cas. 1132, iNo. 15,700, the indictment contained a dis- 
tinct averment that the pè^rjury took place before the Circuit Court 
held at a particular time and place. The proof showed that the Cir- 
cuit Court waS 'held on a différent day, and the variance was held 
fatal, and the défendant ascquitted. This illustrâtes the necessity for 
such a spécifie avernjent in the indictment itself, and precludes the 
notion tliat it may be left at large to be inferred by référence to 
what is known upon the records about the sitting of the court and 
the procédure iiî the case, such as belorigs to the caption or com- 
mencement of the indictment. 

L»et it be said, however^ that the caption may be referred to in aid 
of the imperfections of the indictment, and still, upon an analysis of 
the pleadings;we hâve in hahd, it is not shown that the oath of which 
thç perjury js predicated was taken before the United States District 
Court for the, Western District of Tennessee, designated in the cap- 
tion. , The opeîîing sentence of the indictment states that on the 37th 
of October, 1893, an indictment was returned against one G. F. B. 
Howard for J^jviolation of the postal laws, "to the said court, by the 
grand jury thereof." This merely states that that indictment against 
Howard forviolating the postal laWs was returned to the court. The 
indictment then historically relates that other indictments were re- 
turned "by the; grand jury aforesaid," for similar offenses, to the num- 
ber of eight. It rthen states thât "said court ordered ail the said in- 
dictments Consolidated" ; and, again, that the said défendant "was 
duly arraigned before the said court," and pleaded not guilty. Next, 
that the said Howard did unlawfully procure one Edgar E. Smith, 
"falsely, upon oath, as a witness for the said défendant, to dépose,. 
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say, and gîve în évidence before the court and the jury then and 
there impaneled and sworn to try the issues raised by the said plea," 
etc. It will be observed that the pleader drops the word "said," and 
we hâve only "the court and a jury then and there duly impaneled 
and sworn to try the issues," by way of affirmation. Now, if we in- 
terpret "then and there" by the preceding clauses of the sentence, we 

find that it refers to the words "at Jackson, Tennessee, on the 

day of December, 1893, upon the said trial, did unlawfully procure," 
etc., obviously referring to the procuring of Howard at that time and 
place, and "upon the said trial" ; but passing that primary purpose 
of the affirmation of the phraseology of words, "the court and a jury 
then and there duly empaneled," etc., upon the said trial, only indi- 
cate that some court — it might hâve been the Circuit Court of the 
United States — then and there were engaged in the trial of Howard, 
for we hâve not even the use of the word "said" to connect this 
phraseology with the court designated in the caption, and we can 
only reach an affirmation that the oath was taken before the court 
designated in the caption by a process of inference upon inference, 
implication upon implication, and intendment upon intendment, based 
upon a chain of quite equivocal, and, in this relation, quite inconse- 
quential, words and phrases, and in the end leaving the affirmation 
of the fact that the perjury was committed before the United States 
District Court at Jackson on the trial of the Howard cases described 
in the indictment more as a matter of our own historical knowledge 
than from any fair and reasonable inferences drawn from the indict- 
ment itself. Surely this cannot meet the obligations of the law in 
regard to certainty in matters of criminal pleading, as we find it laid 
down in the authorities already cited. 

It ail cornes from that which was said in the beginning of this 
opinion, that the pleader himself had no conception in his mind of 
the necessity of specifically charging thèse facts, and we are left to 
supply his deficiencies of conception as to the framework of the in- 
dictment by thèse far-fetched inferences upon words used for a wholly 
différent purpose, as disclosed by the ordinary grammatical construc- 
tion of the phrases and sentences of the indictment. If we admit 
that it is shown that an oath was taken, this pleading does not show 
before what court the oath was taken by the suborned witness. It 
does show that Howard made his bargain for the procurement of the 
false testimony to be given at a trial to be had in the United States 
District Court, but it assumes ail the rest with which we are con- 
cerned in such a prosecution as this. It assumes that the bargain 
was carried out in that court by the delivery of the false testimony 
according to the contract. It does not charge that fact by substan- 
tive allégations to that end, using apt words and phrases for the pur- 
pose, nor by any fair intendment to be taken from the words and 
phrases that are used in the pleading. 

The other branch of the inquirv upon this ground of demurrer re- 
lates to the phraseology of Rev. St. §§ 5396, 5397 [U. S. Comp. St. 
1901, p. 3655], heretofore referred to as being substantial copies 
from the statute of 23 Geo. II, c. 11 ; but it is linked with the other 
objections already disposed of in the foregoing part of this opinion. 
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and, iji effçct.îis a déniai that thèse indictments contain any alléga- 
tion thatthe Court or person administering the oath had authority to 
do th^t Ihing. Of course, the demurrer assumes that the indictment 
properly avers that the oath was administered in fact, which we hâve 
already , f ound not to be so, and also assumes that the indictment 
States that it was administered before a court, which also we hâve 
found not to be so. But necessarily the demurrer must assume thèse 
facts as appearing by construction or intendment from the face of 
the pleadings. So that, if we are wrong in the holdings we hâve just 
made, and if it be a proper construction of the indictment that the 
oath was administered before the United States District Court of this 
district, sitting at Jackson, then the question suggested does arise 
upon the statute cited. For a proper understanding of the frame- 
work of the indictment, we hâve had the district attorney make for 
us a synopsis of Archbold's précédent above cited, and also of one of 
thèse indictments, which syjiopses we place in the statement to facili- 
tate the comparison between the two, from which it will be observed 
that the objection now being considered proceeds upon the theory 
that the indictments in this case may be construed by the courts to 
be sufHcient in the last above stated particulars. The exact language 
of the statute is "averring such court or person to hâve compétent 
authority to administer the same." I wish first to call attention to 
the fact that that clause of Rev, St. § 5396, relating to the form of an 
indictment for perjury is omitted from Rev. St. § 5397, relating to 
the form of an indictment for subornation of perjury. Is there any 
signifîcance in that omission? 

It is stated by Mr. Chitty that while this provision in relation to 
perjury in the statute of 23 Geo. II renders it unnecessary to set 
forth the commission from which the authority of the court is derived, 
by the very terms of the statute it is made necessary to aver concisely 
that the court had compétent authority to administer the oath, which 
must therefore be pufsued in every indictment for this offense. 2 
Chit. Cr. L. 308. Mr. Bishop seems to think that this statute of 
George, and the state and fédéral statutes which hâve copied it, 
after ail that may be said, are only a re-enactment of the common 
law, which was not so strict in this regard as has been generally 
supposed, and as many cases hâve held. 2 Bish. Cr. Pro. (3d Ed.) 
906, 909, and note. But he agrées that now, under the statute, in an 
indictment for perjury, the averment must name the court, and aver 
its authority. Id. 910. It will be seen upon a comparison of the 
statute of George with our Revised Statutes that the phrase above 
quoted is placed in parenthèses in the first section of that statute, 
which prescribes the form of an indictment for perjury, but that 
phrase is altogether omitted in the second section of the Énglish act, 
which prescribes the form of an indictment for subornation of per- 
jury. See the sections quoted in full. 1 Hawk. P. C. 334; Archb. 
Cr. PI. Appdx. 118. It is condensed, but so appears in Chitty. 2 
Chit. Cr. L. 307, 308. Following the English model, our Revised 
Statute drops the parenthèses, but embodies the phrase Verbatim in 
section 5396, relating to perjury; but, like the English model, it drops 
the phrase altogether in section 5397, relating to subornation of per- 
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jury. I hâve not found any case that considers the légal effect of 
this discrimination between the two sections, but the particular phrase 
in question is omitted in the statute of 14 & 15 Victoria, c. 100, from 
both section 30 of that act relating to perjury, and section 21, relat- 
ing to subornation of perjury. See 2 Bish. (3d Ed.) 907, 908, where 
thèse two sections of the statute of Victoria are quoted in fulL The 
légal efïect of this omission of the phrase found in parenthèses in 
the statute of George from the statute of Victoria came for adjudica- 
tion before the Court of Appeals in England in 1871, in the case of 
Reg. V. Dunning, L. R. 1 C. C. 290, 11 Cox, C. C. 651. The court 
there says that "this omission seems to us conclusively to show the 
intention of the Législature that this allégation, or its équivalent, in 
the indictment, is a technical strictness which may well be dispensed 
with ; the matter being left for proof at the trial." It was therefore 
ruled that the indictment was sufficient, although it did not contain 
any express or équivalent averment that the court had a compétent 
or sufïicient authority to administer the oath. And in Reg. v. Rob- 
erts (1878) 14 Cox, C. C. 101, it was held that there is always a pre- 
sumption that the presiding judge of a court has authority to admin- 
ister the oath. If this omission had this efïect in relation to an indict- 
ment for perjury, why has it not the same efïect when omitted from 
the sections of both the English and the fédéral statute relating to the 
offense of subornation of perjury? Mr. Bishop discusses thèse stat- 
utes, and gives the form for making this averment, and advises that 
it shall be made, but indicates that it was never necessary except by 
the express command of the statute. 2 Bish. Cr. Pro. (2d Ed.) 904, 
905, 906, 907, 909, 910, 910a. It is also shown in Chitty that this 
averment contained in the parenthèses of the statute of Geo. II was 
put into the English indictments only because the statute required it. 
Why should it be put into a statute for subornation of perjury, when 
that statute never did require it ? The argument made by the learned 
counsel for the défendant against this position is that it is settled by 
the cases and conceded by the district attorney that an indictment for 
subornation of perjury must be founded in its averments about the 
subornation against the défendant upon each and every necessary al- 
légation concerning the perjury of the suborned witness that is re- 
quired by law to be inserted in an indictment against that witness for 
the perjury. He very happily calls it a circle within a circle of in- 
dictments, each of which must be complète ; and it might be further 
illustrated by saying that his contention is that this pleader has some- 
what carefully built the superstructure of his house, but has placed 
it upon a foundation of sand, which crumbles under the scrutiny of 
this demurrer. U. S. v. Denee, 3 Woods, 39 , 25 Fed. Cas. 817, No. 
14,947 ; U. S. v. Wilcox, 4 Blatchf. 391, 28 Fed. Cas. 599, No. 16,692 ; 
U. S. V. Wilcox, 4 Blatchf. 393, 28 Fed. Cas. 600, No. 16,693; U. S. 
V. Evans (D. C.) 19 Fed. 912 ; U. S. v. Thompson (C. C.) 31 Fed. 
331; Babcock v. U. S. (C. C.) 34 Fed. 873; U. S. v. Bowman, 2 
Wash. C. C. 328, 24 Fed. Cas. 1212, No. 14,631; U. S. v. Quinn, 8 
Blatchf. 48, 66, 27 Fed. Cas. 673, 680, No. 16,110; U. S. v. Deming, 
4 McLean, 3, 25 Fed. Cas. 816, No. 14,945; U. S. v. Stowell, 2 Curt. 
153, 27 'Fed. Cas. 1350, No. 16,409; U. S. v. Hearing (C. C.) 26 
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Eed. 744; U. S. v. Edwards (C. C.) 43 Fed. 67; U. S. v. Evans (D. 
C) 19 Fed. 912 ; 3 Bish. Cr. Pr. (3d Ed.) 1019 ; Rex v. Hilton, Tre- 
maine, P. C. 174. 

With such an array of authorities cited by Mr. Bishop and the 
counsel in this case, and on the concession of the district attorney 
that ail the cléments and particulars of an indictment for perjury 
against the suborned witness must be contained within this indict- 
ment against this défendant for a subornation of that witness, it 
would seem logically to follow that the omission of the phrase under 
considération^ ,either in the section relating to subornation of perjury 
in our fedçral statute, or in the section of the original act of George 
relating to the same offense, or its omission entirely from both sec- 
tions of the statute of Victoria, would hâve no efifect, except in Eng- 
land, where the statute of Victoria has dispensed with it in relation to 
both ofjfenses. Yet I am not prepared to say that a nice discrimina- 
tion in logical results does not preclude this conclusion, and that it 
is not so certain as it seems to be. It was within the power of the 
Législature to say what should be contained in an indictment for 
subornation of perjury, ai^d it has not enacted that this averment 
shall be inserted in an indictment for that ofïense, while enacting that 
it should be inserted in an indictment for perjury; and I am not sure 
that we are authorized by judicial construction to incorporate a 
phrase into the statute about the subornation of perjury that the 
Législature oiiose to leave out. The necessity for putting it into an 
indictment for subornation is based wholly upon judicial construction, 
as against the statute itself about subornation of perjury; and, if 
Mr. Bishop is right, and if the Court of Appeals in England is right, 
that this is a technical strictness which may well be dispensed with in 
an indictment for perjury, and is required only because the statute 
requires it in perjury, why should the courts demand it in an indict- 
ment for subornation of perjury upon any such reasoning as that 
which is contained in the case of U. S. v. Denee, and other cases 
supra ? There may be a misfitting in the logical conclusion insisted on 
by the defendant's counsel because of this omission from the statute 
regulating the form of an indictment for subornation of perjury, but, 
as presented in this case, and because of other fatal objections that 
there are to the indictments, it is not deemed necessary to décide the 
point, but only,to suggest and reserve it. 

The conclusions reached on thèse spécifie grounds of the demurrer, 
namely, the first ground in the original demurrer and the second 
ground of the supplemental demurrer, may be summarized as fol- 
lows: , 

, (1) The indictpients do not designate the court in which the per- 
jury occurred by spécifie averment or équivalent words, and that 
ground of demurrer is well taken. 

, (2) The indictments do not, by direct averment or équivalent 
words, show that the suborned witnesses were ever sworn at ail to 
speak the truth, the whole truth, and nothing but the truth, as re- 
quired by law, and that ground of demurrer is well taken. 

(3) But as to the absence of any averment that the court in which 
the witnesses were assumed by the pleader to havç been sworn had 
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compétent authority to administer the oath, no décision is made ; 
and the question is reserved whether that requirement of Rev. St. 
§ 5396, in regard to the offense of perjury, appHes to Rev. St. § 5397, 
in respect of the offense of subornation of perjury, from which that 
requirement is omitted. 

The next or second ground of the demurrer objects to thèse indict- 
ments because they omit the word "willful," which is used in defming 
the statutory offense of perjury, as announced by our Rev. St. § 5392. 
The pleader has omitted this word, when the statute lay open before 
him, and it was a plain duty, on the authorities, to hâve used it, 
and when the simple use of that word would hâve precluded any con- 
troversy about it — a controversy that has been flagrant in its conflicts 
concerning that word, and its équivalent, in relation to almost every 
offense, either at common law, or under the statutes, of which it is 
an élément. As before, thèse indictments are profuse in charging 
that Howard knew that thèse suborned witnesses were to commit 
"willful" perjury, that word being used freely in that connection ; 
but also, as before, it does not seem to hâve occurred to the pleader 
that he must allège in the indictments ail the essential particulars of 
the offense of perjury as against the suborned witnesses themselves. 
Therefore the district attorney has been driven to rely, as before, 
upon implication of words used for another purpose than that of de- 
scribing the offense in relation to the suborned witness in an indict- 
ment charging the subornation against the défendant. Also the dis- 
trict attorney has been driven by this ill construction of the indict- 
ments to rely upon the doctrine of équivalence for the use of the 
word "willful." 

This requires us to consider the perplexities arising out of the con- 
flict in indictments of ail kinds where the word "willful" is involved. 
It will be found that that conflict requires discrimination between in- 
dictments at common law relating to offenses where willfulness was 
an élément of the crime, and those offenses declared by statute where 
the question arises upon the statutory use of the word in describing 
the offense. The first considération that seems to me to somewhat 
allay the confusion in the authorities and guide us to a proper conclu- 
sion is that an obligation imposed by the statute to use the word is 
of no higher degree than an obligation of the common law to use it ; 
or, to put it another way, if it be an élément of an offense at com- 
mon law, which may be charged in équivalents, there would seem to 
be no substantial reason why équivalents may not be used in describ- 
ing the same élément which is ordained by a statute. But there can 
be no doubt, upon the authorities, that this considération is some- 
what modified by the reasonable rule that good pleading requires that 
a statutory offense should be charged in the very language of the 
statute, where that language is sufficient to defxne the offense, and 
give the défendant information of the nature and cause of the accu- 
sation against him, as required by the sixth amendment to the Con- 
stitution of the United States ; and unless it be necessary, by the 
same rule of good pleading and the requirements of that provision 
of the Constitution, that the language of the statute shall be expand- 
ed or supplemented by such words as are necessary to convey to the 
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Refendant th* constitutibnal information to which he is entitled, of 
the nature and cause of the accusation against him, then, of course, 
the pleader is at liberty to choose such words as are necessary for 
that purpose, in combination with those that are used in the statute. 
This is just the very trouble that would hâve been avoided if the 
pleader in this case had tised that word itself as it is used in the stat- 
ute. Another reason for using the word itself as required by this 
statute dèfining perjufy is, to use the language of Mr. Chitty, "in for- 
mer titties indictmenfs fOr perjury were exceedingly prolix and dan- 
gerous." 2 Chit. Cr. L,. 306. And this fédéral statute has very much 
altered the nature of the offense from that which existed at common 
law, and was in itself dèsigned to remove thèse perplexities by ex- 
actitude of définition. 

We are not without guidance, however, in the analogies of the com- 
mon law, and those arising under the EngUsh statutes of perjury, 
which will assist us in the détermination of this question. At com- 
mon law in this particular perjury was defined to be a "willful, false 
oath, by one who, being lawfully required to dépose the truth in any 
judicial proceeding, swears absolutely in a matter material to the 

Çoint in question, whethef he believed it or not." 2 Chit. Cr. L. 302. 
'hus it will be seen that the offense had to be "willful," but it was 
well settïed at common law that the use of that identical word in an 
indictment was not necessary ; it being implied from the words "false- 
ly, maliciouslyj wickedly, and corruptly." 2 Chit. Cr. L. 309 ; Ar. 
Cr. PI. 429 ; Id. 61, 52. This seems to be somewhat contrary to the 
ruling in U. S. v. Edwards (C. C.) 43 Fed. 67, so much relied upon 
by the learned counsel for the défendant. Hawkins lays it down, in 
discussing the word "willful," "It must appear by the proof to hâve 
been so ;" and he defines it as being an oath taken with some degree 
of délibération, and if it was the resuit of weakness in the witness, rath- 
er than perversity, or was occasioned by surprise or inadvertency, it 
could not be taken at common law to be voluntary and corrupt perjury. 
1 Hawk. P. C. 319, § 2. We might add to this, I should think, the 
suggestion of the defendant's counsel in this case that, if the testi- 
mony was induced by duress, it could not be said to be willful. Oth- 
er authorities will be found gathered in 2 Bouvier's Dictionary (14th 
Ed.) 324, tit. "Perjury." I think it may be safely affîrmed that at 
common law the use of équivalents for the word "willful" was well 
established, but the question assumes a différent phase when we corne 
to consider the authorities arising under the English statute of Eliz- 
abeth (6 Eliz. c. 9), in which the words were "willfuUy and corruptly 
commit any manner of willful perjury." It was held that the indict- 
ment on the statute must exactly pursue the language of the act, and 
thérefore to allège that the défendant swore to the matter in ques- 
tion falscly and deceitfully, or falsely and corruptly, or falsely and 
willfully, without saying "willfully and corruptly," would be invalid ; 
and in an indictment for subornation of perjury, under the same stat- 
ute, whçre those words were used, it was held that an indictment 
omitting the words "voluntarily and corruptly" — ^the French law 
phrase used in indictments as the équivalent of the English words, 
willfully and corruptly," showing that the sensé of willful as used 
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in the statute was voluntary — was fatally defective. S Chît. Cr. L. 
315; 2 Hawk. P. C. 354, § 110; 1 Hawk. P. C. 326, § 11. The latter 
authority also says that it is "not always sufficient to pursue the very 
words of the statute, unless by so doing you fuUy, directly, and ex- 
pressly allège the fact, in the doing or not doing whereof the offense 
consists, without any the least uncertainty or ambiguity." But where 
the words of the statute are descriptive of the nature of the ofïense 
or the purview of the statute, an indictment must foUow the very 
words. 2 Hawk. P. C. 354, § 111, and note. So much perplexity 
arose by construction of this statute of Elizabeth, that thèse authors 
tell us prosecutions under it were rare, the crown preferring to pro- 
ceed under the common-law forms for the common-law offense. 3 
Chit. Cr. L. 315. 

Modem authorities as to the use of this word "willful" will be 
found noted as to indictments generally, 10 Ency. PI. & Pr. 492 ; as 
to perjury, 16 Ency. PI. & Pr. 336, 349 ; as to various other offenses 
where the word is important, 2 Ency. PI. & Pr. 824, 853; 8 Ency. 
PI. & Pr. 794; 11 Ency. PI. & Pr. 205 ; 13 Ency. PI. & Pr. 408. The 
décisions of the fédéral courts will presently receive particular atten- 
tion. 

Thèse authorities ail admonish us, I think, that it is not well to 
incorporate into the construction of our fédéral statutes the perplex- 
ities that arose under the statute of Elizabeth, and almost caused its 
abandonment — a confusion which is observable also by a mère glance 
at the authorities cited from the state courts in America. I am in- 
clined, therefore, to hold that, notwithstanding the obvions advan- 
tage of using the identical word used in the statute, it is not abso- 
lutely necessary to use the word "willful," and the pleader may re- 
sort to its, équivalents, provided always that the words and phrases 
selected are sufficient to secure to the défendant his constitutional 
guaranty of being informed of the nature and cause of the accusation 
against him. Both the language of the fédéral statute and any équiv- 
alent substitute for that language must conform to this provision oi 
the Constitution, and fairly and fully serve its purpose. Now, then, 
while in thèse indictments the pleader has been careful enough to 
aver that Howard knew that the witness Smith, for example, had 
been suborned to "willfully" swear contrary to his oath to facts that 
he did not believe to be true, it is going a long way upon the path- 
way of indulgence to permit an implication from that averment that 
Sm.ith himself "willfully" swore, contrary to his oath, to that to which 
he did not believe to be true. It is stretching the doctrine of équiv- 
alents to substitute an allégation about Howard's knowledge of 
Smith's willfulness for Smith's own state of mind in that behalf as to 
wiUfulness. It is in the end to substitute Howard's for Smith's state 
of mind upon the subject, which obviously will not do. In very strict- 
ness, it may be doubted whether Howard's state of mind. in this be- 
half is at ail important in an indictment for subornation of perjury. 
Rev. St. § 5393 [U. S. Comp. St. 1901, p. 3654], describing suborna- 
tion, does not use the word "willful," and simply denounces the pro- 
curement or subornation as an offense; and, if Howard's knowledge 
that the suborned witness is to swear willfully is necessary to be al- 
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leged and proven, it îs only upbii an implication founded uppn or in- 
hering in the word "perjûry," as used in Rev. St. § 5393. It is not 
to be doubted that the safèst plan is to allège Howard's knowlêdge 
that the witness would v(/illfully do the swearing necesSary to consti- 
tute perjury, but, thus alleged, it does not follow that it furnishes the 
basis for an implitation of willfulness ùnder Rev. St. § 5396, in defin- 
ing the offense that Smith committed. The argument of the district 
attorney is that the statement that Howard knew the testimony was 
given willfully is, in effect, to allégé two facts: First, that the tes- 
timony was willful; and, second, that Howard knew it; and he says 
it was quite proper, in ah indictment for subornation, to use this form 
of subornation, as the charge was more particularly against Howard, 
who was charged with the subornation. He cites the Case of U. S. 
V. Thompson (C. C.) 31 Fed. 331, to support this position. That was 
an indictihent for subornation of perjury under the timber culture 
act of June 14, 1878 (chapter 190, 20 Stat. 113); and the question rais- 
ed was Whether or not the défendant knew that the witness Shepherd, 
whom he had suborned to commit the perjury, knew that the mat- 
ter sworn to was false. The question arises upon a motion in arrest. 
The court said that at the trial it was properly submitted to the jury 
to détermine, as a question of fact, whether Shepherd knew that he 
was committing perjury. Shepherd testified that he did not think 
that hé was swearing falsely, but the jury found that, upon the facts 
in évidence, he knew the untruthfulness of that to which he had 
sworn, and that he made the oath at the solicitation of the défendant, 
knowing that it was a transaction for the defendant's benefit, and not 
his own ; and the proof also showed that the défendant, as a matter 
of fact, did well know that the witness was willfully and deliberately 
committing the perjury in his behalf; but, in arrest of judgment, it 
was contended that the indictment did not allège the fact of the de- 
fendant's knowlêdge of the willfulness of the witness. It was conce,d- 
ed, on the authorities citéd, that it was a necessary allégation in sub- 
ornation of perjury that the défendant should know or believe that 
the testimony that was given by the suborned witness was willfully 
false, as well as false in fact; but the court said that the principal 
cause upon which the others were founded was silent on the subject 
of what averments were necessary to be found in the indictment. 
The indictment under scrutiny in that case alleged that both the de- 
fendant Thompson and the suborned witness, Shepherd, knew that 
the oath of the latter would be and was false, in fact, but it did not 
allège in so many words that the défendant knew or believed that 
Shepherd willfully took the oath, knowing it to be false, and thereby 
committed the perjury. It was in that case, as is in this, the pleader 
had left out the averments found in thèse indictments that Howard 
knew that Sttiith, for example, was to willfully swear falsely. In oth- 
er words, in the Thompsoh Case the question was an implication to 
supply that which is fully alleged in thèse indictments, as we hâve al- 
ready found artd stated, concerning Howard's knowlêdge — an alto- 
gether différent implication from that which we are considering un- 
der this argument. It is true that the indictment in that case, as in 
this, did not allège that the suborned witness willfully committed per- 
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jury; but there was aiso in that indîctment an absence oî any allé- 
gation about the suborner's knowledge of the willfulness, while in 
this there is no such absence. The court conceded that the indict- 
ment might be defective on demurrer, but after verdict the defect was 
not sufficient to arrest the judgment, for, while the indictment did not 
State in détail the facts of the subornation, it did state that the de- 
fendant knew that the witness would swear falsely and commit the 
crime of perjury, from which it necessarily foUowed by implication 
that he knew that the oath on the part of the witness would be will- 
ful. It is plain to be seen that in that case it was an implication 
against the défendant, based upon his own knowledge of the facts, 
while in this case we are asked to base an implication of the defend- 
ant's own knowledge of the willfulness that the witness himself was 
willfully swearing, contrary to his oath, to that which he did not be- 
lieve to be true. It may be a psychological fact that Howard could 
not know that Smith would willfully swear to a given thing without 
its being true that Smith was in very fact acting willfully, but we are 
not concerned about Howard's knowledge of the fact in this inquiry, 
but Smith's state of mind, and that is a fact that must be substantive- 
ly averred, and, I think, cannot be made to dépend upon the psych- 
ological conditions suggested in a pleading that requires so much 
certainty of averment as a criminal indictment. It dépends upon the 
rigid, narrow signification of the word "know." It is not impossible 
to conceive that on a trial of thèse indictments for subornation of per- 
jury the défendant could escape conviction, notwithstanding the aver- 
ment that he knew that Smith would swear willfully to his false oath, 
and notwithstanding that averment expressed the truth of the case 
in a certain sensé. For illustration, if, at the time the bargain was 
made by Howard with Smith for his false testimony, Smith had been, 
let us say, insane, so that he could not act willfully about anything, 
and Howard, being ignorant of the fact of insanity, should hâve made 
his bargain, in the belief that Smith was sane, and in the belief, there- 
fore, that he was acting willfully both in his bargain, and would be 
acting willfully in delivering his testimony, it might be well said, in 
a less rigid and narrow sensé, that Howard knew that he was acting 
willfully ; and yet, if Howard could prove upon the trial of the sub- 
ornation indictment that Smith was insane at the time the bargain 
was made, and was insane at the time the testimony was delivered, 
whereby it would be demonstrated that Smith was not acting "will- 
fully," is it not quite sure that he would escape conviction? Hence 
the necessity for a substantive averment that Smith did deliver his 
false testimony willfully. Other illustrations possibly might be sug- 
gested, but this is sufficient to show, in my judgment, that the district 
attorney's premise that a statement that Howard knew the testimony 
was given willfully, in efifect, allèges two facts: First, that the testi- 
mony was willful ; and, second, that Howard knew it — is not sound, 
except upon the assumption of a fixity of meaning for the word 
"know" or "knew," which is not permissible. It may be inelastic 
enough for the district attorney's purpose in its etymological signifi- 
cation, but this inelasticity cannot be permitted for its use in an in- 
132 F.— 28 
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diçtment, ,for the reasqn that, like ail other averments in a crîminal 
indictment, it does notprove itself, but is liable to be modified or ex- 
plained by proof at the trial upon a traverse by the plea of not guilty, 
as in the manner alrea.dy suggested. Whatever may be thought of 
this reasoning as against the district attorney's position, we are left 
at last for safety of jtidgment on such a question to the guidance of 
the familiar ruie that in criminal 'pleading intendments and équiva- 
lents are not permitted whenever there is any doubt about them, and 
everything which the pleader should hâve stated, and which is not 
expressly ;alleged, or by necessary implication included in what is al- 
leged, must be presumçd against him. 10 Ency. PI. & Pr. 475, note 
1, citing Poster v. State, 19 Ohio St. 417; Mears v. Commonwealth, 
2 Grant, Cas. 385. 

The, district attorney.also cites the case of Babcock v. U. S. (C. 
C.) 34 Ped. 873. In that case it does not at ail appear whether or not 
the indictment used the word "willful" or not, but it does appear that 
the indictment stated that the suborned witness knew at the time that 
the afSdavit she made was false. If that is ail that is in the indict- 
ment, it;>vould be an authority for saying that such an averment was 
équivalent to an allégation that the false oath was taken willfully; 
but we bave in this indictment no such allégation, but only the allé- 
gation that Howard knew that it was false and willful, and I cannot 
see thatiairly the case can be taken as any authority in support of the 
district 'attorney's position. 

The defendant's counsel cites and relies on the case of U. S. v. Pet- 
tus (C. C.):84 Ped. 791, arising in this court upon an indictment for 
perjury under the élection laws in a contest pending before the House 
of Représentatives in Congress, where it was ruled that, notwith- 
standipg the liberalizing statutes passed to relieve the pleadings in 
perjury of their rigor and perplexity, it yet remains that there must 
be in an indictment for perjury ail the substantial averments required 
for accuracy, certainty, and particularity in charging the offense. It' 
was also held in that case that the word "willful," when used, was 
sufficient by itself, under our statutes. In the case of U. S. v, Brit- 
ton, 107 U. S. 656, S Sup. Ct. 512, 27 L. Ed. 520, for offenses under 
the banking laws, where the word "willful" frequently occurs, its use 
in criminal pleading was much discussed, but, as far as I can see from 
a careful reading of tlje case, it does not bear upon the question we 
hâve he,ire. As to certain counts in that indictment, it holds that the 
words of the statute, "willfully misapplied," acquired no technical 
meaning in that relation, like certain common-law words that are 
cited, and therefore that it was necessary to put into the indictment 
allégations that would show that the application of the funds was one 
made criminal under the statute, and in other counts of the indict- 
ment this willful misapplication was implied from a statement of facts 
which did show that it was an unlawful use of the bank's funds ; but 
there is nothing in the case to show that the willfulness was implied 
and omitted from the indictment. It may be remarked in référence 
to this case that the word "willful," in the law of perjury, bas fixed 
tp it a technical signification that is as old as the common law itself, 
however barren it may be of such a signification under such statutes 
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as were under investigation in that case. The case îs explained is 
above in the subséquent case of United States v. Northway, 130 U. 
S. 337, 7 Sup. Ct. 580, 30 L. Ed. 664, upon the same statutes, where 
it was ruled that the criminality of the misapplication must be set out 
in the indictment in order to distinguish those acts which were crim- 
inal, being criminal, from those which, being willful, were not crim- 
inal under the act. But there is no indication in that case that the 
word "willful" may be implied, without the use of équivalent expres- 
sions, in the absence of direct averment, nor any indication that it is 
to be supplied by inferences as linfounded as that which has been set 
out in this case. 120 U. S. 333, 334, 7 Sup. Ct. 580, 30 L. Ed. 664. 
The case of U. S. v. Hess, 134 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 
516, upon an indictment for a criminal misuse of the mails, held that 
no essential allégation of the crime described in the statute can be 
omitted from the indictment without destroying the whole pleading, 
and that the omission cannot be suppHed by intendment or implica- 
tion, but the charge must be made directly, and not inferentially or 
by way of récital. If this rigorous ruling is to be applied to this case, 
it may be doubtful whether any other word than the word "willful" 
could be used in thèse indictments, and it may be doubtful whether 
any other than a direct averment that the suborned witnesses will- 
fully delivered their false testimony would be sufficient; but thèse 
gênerai expressions of the court must be limited in their efïect to the 
particular case in hand, and the reliance of the counsel for the défend- 
ant upon this case overlooks that necessary limitation upon the use 
of decided cases, or rather the expressions of opinions by the judges. 
In that case the indictments were defeated because they did not par- 
ticularly describe an offense which it was held the statute itself did 
not sufficiently describe, and that it belonged to that category of cases 
where the pleader must expand the language of the statute by "de- 
scending into particulars." 

In the case of Dunbar v. U. S., 156 U. S. 185, 15 Sup. Ct. 335, 39 
L,. Ed. 390, there was an indictment for smuggling. The language 
of the statute was that if any person shall "knowingly and willfully, 
with intent to defraud the revenues, smuggle or clandestinely intro- 
duce," etc., and the charge of the indictment was that he did "will- 
fully, unlawfully, and knowingly, with the intent to defraud, smuggle," 
etc., and it was held that the word "knowingly" necessarily implied 
an averment that the défendant knew that the duties on the opium 
had not been paid ; but that is altogether a différent thing from im- 
plying, either from the use of the word "knowingly," or from an aver- 
ment of the fact, that the duties had not been paid, an allégation that 
the smuggling was willful, and therefore that case has no bearing 
that I can see upon this. 

U. S. V. CofSn, 156 U. S. 433, 448, 15 Sup. Ct. 394, 39 L. Ed. 481, 
was another case under the banking laws. The question was wheth- 
er or not the indictment required a spécifie allégation that the aider 
and abettor knew that the principal offender, who had misapplied the 
funds of the bank, was an officer of the bank. The court pretermit- 
ted the question upon the ground that the use of the words "as afore- 
said" in connection with an averment that was in the déclaration, that 
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the défendant "uniawfully, willfully, feloniously, knowîngly, with în- 
tent to defraud, did aid and abet," sufficiently connected the aider and 
abettor with the principal offender, and showed by necessary impU- 
cation that he kne\y the fact that he was the officer of the bank. In 
other words, the implication was based upon a disregard of the nice- 
ties of grammar which were relied upon by the défendant, and a 
grammatical construction which was permitted upon the face of the 
allégation that was found in the indictment. But there is nothing in 
the case which indicates that we would be permitted hère to make 
the implication that is demanded of us. 

The case of Batchelor v. U. S., 156 U. S. 436, 15 Sup. Ct. 446, 39 
L. Ed. 478, arose also under the banking laws. In that case the in- 
dictments were overturned because it was held, following the author- 
ity of U. S. V. Britton, and other cases, that the words "willfully mis- 
applied," as used in the banking statutes, hâve acquired no technical 
meaning, and therefore it was required that the indictments should 
set forth the particulars of the transaction, so that it could be seen 
from them that there had been a misapplication of the funds. 

Evans V. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830, was 
another bank case, involving the sufHciency of the indictment for a 
willful misapplication of the funds. In that case the court reviews ail 
the cases of the Suprême Court of the United States, and lays down 
a rule that "even in cases of misdemeanor the indictment must be 
free from ail ambiguity, and leave no doubt in the mind of the accus- 
ed and the court of the exact oiïenses intended to be charged agaiust 
him," and, where the indictment does not do this, it is bad, as we hâve 
suggested in the foregoing part of this opinion. It is also clearly es- 
tablished by thèse authorities that intendments and inferences must 
be of a kind that relieves ail ambiguity, or they afe not permitted; 
neither can the intendments and inferences be founded upon ambig- 
uous words and phrases that are equivocal in their character. It was 
held in the Evans Case, supra, that the omission of the word "will- 
fully" from such an indictment would be clearly bad. 

The case of Spurr v. U. S., 174 U. S. 728, 19 Sup. Ct. 813, 43 L. 
Ed. 1150, is another of the bank cases. In that case the chief justice 
calls attention to the fact that the word "willful" bas a familiar sig- 
nifîcance in criminal statutes, and he cites some of the cases which 
hâve defined and construed it. The indictments contained the aver- 
ment that the défendant had willfulUy, uniawfully, and knowingly cer- 
tified the checks, but the trial judge declined spécial instructions de- 
iining the word "willful," and for that error the conviction was re- 
versed; but I cannot see that the case bas any bearing upon the 
question we bave hère, in relation to the necessity of a direct aver- 
ment of willfulness in the indictment. It is only useful in this con- 
nection by showing that it is dangerous to omit it in pleading an of- 
fense wher^the statute uses that word, and that it is, at least, peril- 
ous, if not fatal, to omit it. 

In the case of U. S. v. Babcock, 4 McLean, 113, 24 Fed. Cas. 928, 
No. 14,488, there was an indictment for perjury. The indictment al- 
leged that the défendant, "deceitfuUy and fraudulently, intending to 
defraud the United States, did, of his own wicked and corrupt mind, 
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falsely swear as aforesaid in support of his claîm," etc., and there was 
a gênerai demurrer to the indictment. Among other things, the covirt 
held that the indictment was defective in not averring that the oath 
was willfully, knowingly, and corruptly taken, knowing it to be false, 
or having in it words of the same import, and that the indictment 
must charge the offense with technical accuracy in such regard. The 
court called attention to the fact that, if the défendant ignoranlly 
sworc to the distance in the case which he had traveled, he would 
not be guilty. So hère, as has already been suggested, if Smith, by 
duress, or through mental incapacity, could hâve been exonerated 
from a charge of willful false swearing, he would not hâve been 
guilty, and hence, if he could be so exonerated on the trial of this 
case, the défendant would not be guilty, notwithstanding he might 
hâve believed at the time that Smith was swearing willfully ; and up- 
on such belief the pleader hère might hâve charged the défendant, 
Howard, with knowing that Smith swore willfully, when in fact he 
might not hâve donc so. The illustration of the court in the case of 
U. S. V. Babcock, supra, is pertinent to show the necessity for the 
use of the word "willful," or an équivalent which of itself shall not 
be ambiguous. In that case the indictment was based upon the act 
of March 3, 1835 (chapter 65, § 13, 4 Stat. 118), which was somewhat 
différent from our statute (Rev. St. § 5393 [U. S. Comp. St. 1901, 
p. 3653]). In that statute the words were "shall knowingly and will- 
fully swear," etc.; the word "knowmgly" being eliminated by Rev. 
St. § 5393. 

This, I believe, complètes an exarr.ination of the fédéral cases cited 
by counsel in their very full and comprehensive argument in regard 
to the omission of the word "willful" from thèse indictments, and in 
the contention between them as to its implication from the averments 
that are made in relation to Howard's knowledge of the perjury be- 
ing willful. The conclusion I hâve reached upon this ground of de- 
murrer is that while it may be, upon the authorities, held that the 
omission of the identical word "willful" is not always fatal to the in- 
dictment, it must contain équivalent words themselves free from am- 
biguity or equivocation, and such words are not found in thèse in- 
dictments. 

The next ground of demurrer is very closely related to that which 
has already been disposed of, and proceeds upon the theory that an 
indictment for perjury must not only allège that the oath was false, 
but that it was contrary to the truth, and that, in order that the de- 
fendant and the court may see from the face of the indictment that it 
was contrary to the truth, the truth of the facts in respect of which 
the witness testified must be set out in the indictments; in other 
words, the indictments must aver the truth. The district attorney 
insists that this is introducing a new rule of pleading into the law of 
indictments for perjury, but it is not necessary to reconsider the 
question in this case, as it seems to me. In that case the indictment 
only charged that the défendant did not believe in the truth of a state- 
ment which he made when he said there was no fraud at the élection, 
and no unfairness practiced by any of the élection ofificers, and that 
there was not any fraud, trick, or any unfairness at that élection, and 
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that he knew of none of his own knowledge, and that he knew, to his 
own knowledge, that the votes as cast were fairly and honestly count- 
ed. The indictment only alleged that that was false ; that is to say, 
that he did know and he did beUeve that there was unfairness and 
trickery practiced at the élection. It was held that he could net know 
what this déniai of the truth of his oath meant, unless it were further 
alleged that spécifie acts of unfairness and trickery did take place 
under circumstances that brought that fact to his knowledge. Again, 
the indictment alleged that it was false that the votes as cast were 
fairly and honestly counted, and that he knew that it was false, but 
the indictment did not go further and point out the particulars in 
which the votes as cast were unfairly and dishonestly counted, so 
that he might know the facts of which this déniai of the truth of his 
oath was predicated. It was of that species of swearing, indefinite in 
itself, not indicative of any truth — bearing facts to inform him of the 
complaint that was made against him concerning which the ruling 
was made, and it seems to me that it could not appear upon such an 
indictment that the oath was false in that sensé that the Constitution 
requires when it says that the défendant must be informed of the na- 
ture and cause of the accusation against him. It may be that this 
provision of the Constitution has incorporated into the law of the 
pleading of perjury a greater particularity in this regard than was 
required at common law, though I do not think so, but the rule must 
be carefully confined to the peculiarity of the charge of falsity as 
found in the particular case and its circumstances. In this case we 
are now considering, the assignment of perjury is of altogether a dif- 
férent nature. It is alleged in thèse indictments that thèse four wit- 
nesses each, accôrding to the particular indictment based upon his 
testimony, testified that they knew one Ross, or one Léger, or one 
William Lord Moore, in New York or London, and that they worked 
for thèse persons, respectively, and that Howard, the défendant, was 
neither Ross nor Léger nor Moore. Briefly put, it was an oath as 
to the identity of the défendant in relation to thèse particular persons, 
or persons bearing thèse particular names, and that they did not 
work, as stated, for thèse particular persons at the times and places 
testified to. The perjury assigned is that thèse witnesses respectively 
did not know any such persons as Ross or Léger or Moore, and that 
they did not believe that Howard was not the same person as Ross 
or Léger or Moore, respectively. The négation of such affirmations 
as thèse in itself shows the truth. The distinction between the case 
of U. S. V. Pettus, supra, and this case, in that regard, is that in this 
case the particular facts stated in the oath that the witnesses took, 
the truth of which is denied by the assignment of perjury in the in- 
dictments, in themselves indicate sufficient to put the défendant on 
notice of the nature of the accusation against him, and the cause of 
it, namely, that while in truth and fact he was using the name of Ross 
and Léger and Moore, as proved by the government, in carrying on 
his nefarious correspondence, thèse witnesses testified by his procure- 
ment falsely that they knew persons by those names at the time and 
place indicated by the government's proof, and that the défendant had 
no identity with them. There could scarcely be conceived a more 
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spécifie and particular description of the alleged perjury, nor a more 
spécifie averment of what the trutli was, than this. So it is that this 
case do es not fall witliin the category of that of U. S. v. Pettus, 
supra. It is conceded by the defendant's counsel that this objection 
does not apply to the indictment predicated on Brockway's testimony, 
and when we turn to that indictment we find that the truth is made 
to appear by a more spécifie affirmation that Brockway did not see 
any man named Edgar E. Ross in New York or Brooklyn, or else- 
where, two or three times, as he had stated in his testimony, and tliat 
he did not know a man named Ross, and never knew a man named 
Ross who did not resemble the défendant, and, in truth and in fact, 
Howard was identical with the person named Ross. This affirma- 
tion of the truth is not so full in the other indictments, only in the 
sensé that it, in the Broekway indictment, takes the affirmative form 
of statement, whereas in the other indictments it takes the négative 
form of statement. 

The fourth ground of demurrer and the fifth, it is agreed, are sub- 
stantially one and the same, and they will be treated as raising the 
objection that thèse indictments do not aver that the testimony of 
which the false oath and perjury is predicated was material. It is 
agreed by both counsel that, in ail the indictments except that pred- 
icated on the testimony of the witness Smith, the indictments are good 
in respect of this, as eaeh allèges in so many words that the testimony 
was material. That is ail that is necessary, and, while sometimes it 
is good pleading to show the materiality in its particulars, it is con- 
ceded by eounsel that the bare allégation that it is material is sufïi- 
cient. That averment, however, is wanting in the indictment con- 
cérning Smith's testimony. The rule of the common law is stated by 
Mr. Chitty to be that a simple averment of a materiality will suffice, 
though it is proper to state any circumstance to which the assign- 
ment of perjury must refer, while, on the other hand, it seems that, 
when the materiality of the question evidently appears upon the in- 
dictment, the express allégation may with safety be omitted. 2 Chit. 
Cr. ly. 309. In Hawkins, Pleas of the Crown, it seems to be eonclud- 
ed that at common law the materiality of an oath alleged to be false, 
taken in a légal proceeding, is prima facie taken to be material on the 
face of the indictment, but under the statute of Elizabeth the materi- 
ality had to be shown in the indictment or proved. 1 Hawk. P. C. 
323, § 8 ; Id. 331, § 23. As it is the common-law practice that gov- 
erns us, it is not necessary to go any more at large into the other au- 
thorities. In Markham v. U. S., 160 U. S. 319, 335, 16 Sup. Ct. 288, 
40 L. Ed. 441, it is distinctly held that it is not necessary, in an in- 
dictment, to set forth the détails or facts showing materiality, but on- 
ly to simply aver that fact, as the indictment did in that case. But 
the case seems to hâve raised the question whether or not, on the 
particular facts of that case, the substance of the perjury was suffi- 
ciently alleged, and to hâve been held that the averment that the false 
oath was taken in a déposition given in the prosecution of an inquiry 
then pending before the Commis sioner of Pensions about a pension 
claim was sufficient to indicate the materiality of the testimony about 
which the perjury was charged; and, as we hâve seen, the English 
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cases went further, and held that at common law materiality was pri- 
ma facie averred by a statement that the alleged perjury took place 
in a pending suit. If this be so, it sufficiently appears in the Smith 
indictment that his perjury took place in a judicial proceeding against 
the défendant upon indictments for a criminal use of the mails, and 
so prima facie the testimony would be material, which, according to 
the assignment of perjury contained in the indictment, related to the 
identity of the défendant in respect of his plea of not guilty upon 
those indictments. I should hesitate, however, in strict law, to hold, 
in the face of ail the authorities that say the materiality must be aver- 
red in the indictment, that it could be imphed prima facie from the 
mère statement of the pendency of a judicial proceeding, and I am 
not quite willing to put the ruling hère upon that ground. The only 
other bàsis suggested for an inference or intendment for an alléga- 
tion of materiality is that of the alias charged against the défendant 
in the indictment, wherein it is averred that the indictment for mis- 
use of the mails was returned against Joseph Léger, alias G. F. B. 
Howard. The argument is that upon that averment of the indictment 
it is manifest that any testimony concerning that alias would be ma- 
terial, which seems plausible enough until we consider that the office 
of an alias dictus is confined to the purpose of alleging that the de- 
fendant has borne two or more names. In other words, its function 
is solely to identify the person of the défendant. It has no relation 
to the subject-matter of the indictment, other than this. 2 Enc. L- 
(2d Ed.) 52. It is defined to be a description of the défendant by add- 
ing to his real name that by which he is known in some writing on 
which he is charged, or by which he is known. 1 Bouv. Dict. 
(14th Ed.) p. 111. It so happens in this case that we know, or would 
know from that which took place on the trial of Howard on the in- 
dictment for a criminal misuse of the mails, if thèse cases came to 
trial and that proof were introduced, that, while he is accused in this 
indictment under an alias, this perjury of Smith had no relation to 
his aliâs; that is to say, it was not introduced for the purpose of 
showing that Joseph Léger was a name by which he was known or 
"otherwise called," but two of the facts shown by the government 
■ — that, in the prosecution of his scheme to defraud his victims, he 
signed the name of Joseph Léger to letters deposited in the mails, 
and the purpose was to identify him as the person who wrote those 
letters in that name, and deposited them in the mail. It might hâve 
been that he could hâve used any other fictitious name as well, or 
many names other than that of Léger, and the proof would hâve been 
just as pertinent and efïective, and the proof was not introduced for 
the purpose of establishing his use of an ahas, but for the purpose ot 
showing that he used fictitious names in his correspondence ; and the 
materiality of the testimony of Smith and the other suborned wit- 
nesses arose out of the attempt on the part of Howard to réfute that 
testimony by showing that there was a real Léger, and a real Ross, 
and a real Moore, known to those witnesses. If this indictment had 
been properly drawn, it would hâve stated the particulars of this 
proof as we now state it, in order to show the fact of materiality, un 
less the pleader chose to state simply that the matter was material to 



DNITBD STATES V. HOWARD. 361 

the issue, and leave the particulars to be proved at the trial of thèse 
indictments, which, no doubt, would be the better method of framing 
the pleading. But in the absence of such averment, it is a gratuitous 
assumption on the part of the pleader that the testimony alleged in 
the assignment of perjury found in this indictment related to the aU- 
ases of Howard, and so it is a gratuitous assumption in this argu- 
ment that the proof to be given at the trial would relate to Howard's 
alias. Certainly it would hâve some relation to it, because it happens 
that the alias pleaded and the name he used in writing the letters was 
the same ; but, after ail, in very strictness, proof was never introdu- 
ced, and would not now be introduced at a trial of this indictment, 
for the purpose of establishing the averment that he used the name 
of Léger as an alias, but only that he used it as a fictitious signature 
to certain letters deposited in the mails. It does not appear, there- 
fore, by any fair intendment upon the face of this indictment, that the 
testimony of which the perjury of the witness Smith was assigned is 
material. 

This disposes of ail the grounds of this complicated demurrer, and 
it only remains to be said that it is not surprising that the govern- 
ment of the United States — particularly the Post-Oïiice Department 
■ — desires to prosecute this défendant for the subornation of perjury 
attempted to be charged in thèse indictments ; and it is to be regret- 
ted that one guilty of so flagrant an offense, immeasurable in its au- 
dacity, should escape the prosecution desired by the government, be- 
cause the framer of thèse indictments did not know how to draft 
them, and did not take the trouble to follow the précédents that are 
to be found in every book printed upon the subject of criminal prac- 
tice and procédure since the foundation of the government, and long 
before in the mother country. The public policy involved in thèse 
prosecutions arises out of the désire on the part of the Post-Office 
Department to break up the common practice of using the mails for 
the purpose of victimizing those who are overcome by the allurements 
of their supposititious généalogies, and more, perhaps, by their in- 
considerate or ignorant cupidity. No amount of warning given by 
the government, its ambassadors in England, the English officiais of 
the Court of Chancery, or the officers of the Bank of England, suf- 
fices to dispel the delusion that our citizens bearing the names of their 
English ancestors hâve interest in funds accumulated in the Chancery 
Courts and in the Bank of England through long years of the un- 
known ownership of heirs and descendants in America. An amusing 
and pitiful illustration of the prevalence of this delusion was found 
in the testimony of a witness coming from the state of Arkansas, who 
testifîed in the trials of this défendant for a criminal misuse of the 
mails that he had been induced to believe that he was a part owner of 
the ground on which the Bank of England stands, in Threadneedle 
Street, and he put some money into the scheme of recovering that 
interest through the défendant. It was argued by one of the lawyers 
of the défendant, on a motion for a new trial, that, if one believed 
himself to be such an owner, there could be no moral or professional 
wrong if a lawyer should engage to recover the interest supposed to 
exist, whatever might be said of the wrong of seducing one into that 
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belief and cultivatîng the delusion. It may be thought by some that 
-such ignorance deserves no sympathy or protection, but such is not 
the view of our Post-Office Department, which seeks to protect the 
victims of this delusion against those who play upon it to their profit, 
whenever they undertake, in the prosecution of the fraudaient 
scheme, to use the mails of the United States ; and hence thèse pros- 
ecutions, and the regret thàt must be felt by the authorities at their 
failure through such abortion in pleading as we find in thèse indict- 
ments. 

An order may be entered sustaining the first ground of demurrer 
and the second ground of the supplemental demurrer, to the extent 
indicated in this opinion ; also sustaining the second ground of the 
demurrer ; also sustaining the fourth and fifth grounds of the demur- 
rer as to the indictment relating to the testimony of the witness 
Smith; but overruling it as to ail the others. The third ground of 
the demurrer and the first ground of the supplemental demurrer are 
overruled. 

Ordered accordingly. 



In re BARRETT. 

JORDAN y. BRIDGES et al. 

(District Court, W. D. Tennessee. April 16, 1904.) 

1. BANKBUPTCY— SUITS BT ReCEIVEB— INJUNCTION AND COST BONDS. 

The requiring of cost or Injunction bonds In suits In the Circuit or 
District Courts by trustées or receivers in bankruptcy relating to the 
administration of the estate Is not governed by state statutes or rules 
of the court applicable to ordinary suits at law or in equity, but is a 
matter resting in the discrétion of the court, to be êxercised in view of 
the facts in each case. 

2. Saué. 

A court of bankruptcy, or a court of equity administerlng relief in 
behalf of a trustée or receiver in bankruptcy, at least when the bank- 
ruptcy proceedings are wlthin the same jurisdiction, will not require 
hlm to glve security for eosts nor to be personally llable for the same, 
unless it shall be made to appear that he is acting in bad faith or un- 
reasonably and oppressively in bringing the suit, certainly not where it 
appears that there are assets of the estate ont of which the costs may 
be paid, and not even where there is no showing of assets, except under 
clreumstahces that make it équitable and fair to the adversary party 
that the credltors Interested should be requlred to indemnify him against 
the costs by giving security. 

In Equity. Suit by receiver in bankruptcy. On motion by défend- 
ants for çost and injunction bond. 

H. D. Minor, for the motion. 
T. M. Scruggs, opposed. 

HAMMOND^ J. The plaintifï is the receiver in bankruptcy to whom 
the voluntary bankrupt surrendered his property and effects, as required 
by standing rule No. 1 of this court (109 Fed. iii, iv). He filed this inde- 
pendent bill on the equity side of the docket against the défendants. 
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alleging that they were scheduled by the bankrupt as credîtors for large 
sums due them out of transactions which are attacked as invalid and 
fraudulent, because the indebtedness arose out of dealings in futures, 
called by the bill "gambling debts." For this alleged indebtedness the 
several défendants are charged with holding certain property, includ- 
ing rent notes, life insurance poUcies, diamonds, and other property 
of very large value, as collatéral security, and it is charged that they 
will dispose of the same by sale or otherwise before the trustée is ap- 
pointed, unless restrained by the process of this court. The court grant- 
ed a restraining order, according to the prayer of the bill, and after- 
wards, upon notice, a preliminary injunction forbidding the disposi- 
tion of the collatéral property until the trustée should be appointed 
and until the further orders of the court. The défendants made no 
résistance to the injunction at the time of the application, but entered 
a spécial appearance only to move that the plaintifï be required to give 
the usual cost bonds and an injunction bond in a sufficient amount to 
protect the défendants against any damages for the wrongful suing out 
of the injunction, which motion is resisted by the plaintifï upon the 
ground that he should not be required to give such bonds for the con- 
duct of this litigation. 

It is conceded by counsel on both sides that the giving of the injunc- 
tion bond is a matter within the discrétion of the court, and not gov- 
erned by any statutory or other prescribed rules; but it is insisted by 
the défendants that the ordinary practice of this court, and of ail equity 
courts, is to require a bond to protect défendants against damages for 
the wrongful suing out of an injunction, and that it is the common prac- 
tice in Tennessee to fix the amount of the bond and require it at the 
time the injunction is granted, it being done usually in the fiât for the 
injunction. The plaintiff contends, however, that, while this may be 
true in ordinary practice, the better practice is that the court will not 
détermine the question of whether there should be an injunction bond, 
nor its amount or character, except as one of the conditions upon which 
the injunction will be granted when the défendant appears to answer 
the application for restraining process, and that it is not until the de- 
fendant answers, or in some other way makes a showing of his relation 
to the parties and his relation to the property involved, that the court 
can détermine in the exercise of its lawful discrétion whether there 
should be an injunction bond, or what its terms should be. He also 
contends that in a practice like the fédéral practice, where the injunc- 
tion is not granted ex parte, but upon notice, it is one of the purposes 
of this notice to give the défendant an opportunity to indicate what 
terms should be imposed upon the plaintiff in the granting of the injunc- 
tion; and the further contention is that, if the défendant submits to 
an injunction without a déniai of the allégations of the bill or a show- 
ing otherwise against its equities, the court in the exercise of its discré- 
tion is justified in assuming that the allégations of the bill are true, and 
that the défendant will receive no injury by the process, for the reason 
that there is no indication that it will be wrongful, and therefore the 
court will not require a bond under such circumstances. 

I do not take the time in this case to look into the adjudicated cases 
which indicate the considérations that govern the discrétion of the court 
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in requiring or pretermitting the giving of an injunction bond, for th'e 
reason that from the allégations of this bill it does not appear that 
any in jury can come to the creditors, except such as may corne to them 
by reason of delay in realizing on their securities and the satisfaction 
of their debts, which ordinarily would be covered by interest allowances 
for the mère delay. But in ail insolvency and bankruptcy proceedings 
the gênerai rule is that the creditors bave no rightful interest for the 
delay arising out of proceedings for insolvency or bankruptcy. That 
delay is one that is incident to the contingencies arising between debtor 
and créditer, and it is supposed that they contract with each other in 
view of the fact that such delays may occur if the debtor becomes bank- 
rupt. 

The bill also indicates upon its face that this property is composed 
of life insurance policies not matured, and about which there is no indi- 
cation of conditions that would make it necessary to bave a speedy set- 
tlement with the insurance company. If such conditions exist, it is 
incumbent on the défendants to show it. The rent notes involved are 
not due until next December, and there will be ample opportunity for 
the trustée, when appointed, to deal with the question between him and 
thèse creditors as to what the best interests of the bankrupt's estate re- 
quire befdre there can be any necessity for speedy action in relation to 
thèse notes. If there be any conditions of threatened insolvency of 
the makers of the notes,. it would be incumbent, also, upon the défend- 
ant to make such a showing on this application as would control the 
discrétion of the court. As to the large quaritity of diamonds mentioned 
in the bill, the only chance for in jury would be détérioration in value, 
which is not likely, so that it appears, from the record as it now stands, 
that there is no indication of impending danger to the défendants by 
the granting of this injunction. Therefore it occurs to me that the con- 
tention of the plaintiff's counsel is well taken that, in the absence of 
some showing by the défendants upon this motion, they are not in an 
attitude to insist upon a mère technical requirement that a preliminary 
bond shall be given to protect them. 

But there is another important considération, which is also involved 
in the application for a cost bond, that presumably would influence the 
discrétion of a court inï requiring or pretermitting an injunction bond, 
and that is the fact that this plaintiff is in a certain sensé an officiai 
receiver, who bas no personal interest or advantage to be gained, and 
who is acting solely in behalf of the creditors of the estate and for the 
protection of its assets. It is an important inquiry whether such a 
plaintiff should be required to give either injunction or cost bonds, ex- 
cept under extraordinary circumstances. Again, attention may be 
called to the fact that ail men, in their dealings with each other out of 
which the relation of debtor and creditor arises, must be presumed to 
contract with référence to the exigencies and contingencies that may 
subsequently arise by the insolvency of the debtor or the creditor, and 
particularly of the debtor, and still more particularly that relation to 
such conditions as will arise if insolvency proceedings are commenced 
in the courts for the winding up of the insolvent estate, as in case of 
the death of the debtor in the process of the administration in insolvency 
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of his estate, or when, in the case of corporations or partnerships, 
there is a winding up of such concerns in courts appointée! for the pur- 
pose. When there is existing a congressional provision for a bank- 
ruptcy System under the Constitution of the United States, the fact that 
the debtor or creditor may become a bankrupt and be subjected to ail 
the exigencies and conditions of that status, presumably must hâve been 
in the contemplation of the parties at the time they made their contract ; 
and therefore whatever inconveniences or possible losses may arise out 
of such unfortunate results are not to be alleged as giving any par- 
ti cular equities in the détermination of such a matter as we hâve novv 
before us. It may well be assumed that debtors and creditors will 
understand that if bankruptcy occurs, and they become involved in liti- 
gation about the bankruptcy afïairs, the officiai receivers and trustées 
will be allowed to condnct such litigation without personal responsi- 
bility for costs or damages, and without the burden of being required 
to give security for the same, whereby in many cases it may be imagined 
the Htigation could not proceed at ail because of the inability or un- 
willingness of such quasi officiais of the court to pay costs and damages, 
or give security for such liability. There is certainly no equity pos- 
sessed by défendants in such litigation to escape judgments against 
them by reason of such inability of the quasi officiais' conduct 'of ad- 
ministration in bankruptcy or msolvency. If there be any principle 
at the bottom of such a contention as that with which we are now deal- 
ing, it seems to me this should exercise the controlling influence, and 
the court would not require security for costs and damages, except in 
plain cases of a just demand by the défendants for such protection. On 
authority the question seems to be somewhat obscure, at least to the 
somewhat hasty examination which has been given to it by counsel, 
owing to the pressure for quick décision in this matter. 

There is no act of Cdngress requiring either cost or injunction boriÛB 
in any ordinary litigation, and certainly none in the litigation arising 
out of bankruptcy proceedings. It seems a little remarkable that the 
bankruptcy statute has neglected this subject, more particularly because 
exercising the plenary power given by the Constitution of the United 
States to establish a uniform System of bankruptcy, Congress might 
hâve provided a ruie upon this subject which would hâve been binding 
upon ail courts, state and fédéral, in ail jurisdictions, as well outside 
jurisdictions as those within which the bankruptcy proceedings are 
carried on. If a bankruptcy trustée or receiver should go into another 
court, state or fédéral, where the statutes or rules of practice required ail 
plaintiffs to give bonds, or other security for costs and damages, how 
would such agents of the administration in bankruptcy be able to pro- 
vide the required security? They might report the fact to the bank- 
ruptcy court, and the court might require the parties interested in the 
litigation to furnish the security or indemnity for it, or if the court had 
in its possession assets available for the purpose, it might appropriatc 
such assets to such indemnity ; but in the absence of such means as this, 
the court would be powerless to furnish the indemnity to the agents 
conducting the litigation, and valuable causes of action might perish, 
or the recovcry of valuable property might be hopeless, because such 
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security could not be given ; whereas, if the act of Congress had pro- 
vided that the receivers and trustées in bankruptcy might proceed in 
ail courts without security for costs or damages, except where it ap- 
peared that the litigation was frivolous or îll-advised, the recovery of 
bankruptcy assets would hâve been better attained. My understanding 
is that the English practice governing ail courts hâve such a provision 
by rule of court. Obviously, it will require an act of Congress to 
effectuate such a resuit under our form of government. Williams' 
Bankruptcy, 41g. 

It seems to be true, as contended by the learned couns'el hère, that the 
gênerai rule of equity is that the unsuccessful party will be required 
to pay costs, whether he is suing in right of another or in his own right, 
and the practice is to so decree the costs, the unsuccessful trustée or 
other fiduciary being reimbursed under some circumstances out of the 
estate for which he sues, or in whose behalf he is sued, if défendant. 
Mr. Daniel mentions only two exceptions to this rule. One is where 
a provision of an assignée or an insolvent is made a défendant to a suit 
to foreclose a mortgage, and the other in a case of officiai guardian ad 
litem for infants. 3 Dan. Ch. Pr. (ist Ed.) 7. But the only resuit of 
this principle would be that the receiver in this case would be personally 
liable for the costs incurred by this litigation, if not protected by some 
statute or rule of the court against it, where it is possible to make a rule 
of the court effective. 

But giving security for such a liability is quite another matter ; and 
it is conceded by the défendants' counsel that the gênerai rule of the 
English chancery practice is that no security for costs is required, ex- 
cept in cases where the plaintiff résides abroad; and this is our féd- 
éral rule of practice, since there is no statute requiring any security for 
costs, at least in cases of equity ; nor do the equity rules of the Suprême 
Court of the United States require any security to be given for costs up- 
on the filing of a bill. i Foster's Fed. Pr. (3d Ed.) p. 755, § 338. It is 
not necessary to décide that point, but it may be that our Practice Con- 
formity Act of June 1, 1872, c. 255, 17 Stat. 197 (Rev. St. § 914, 1 U. S. 
Comp. St. 1901, p. 684), binds us to the Tennessee statutes and practice 
requiring bonds for costs to be given in actions at law, but by the very 
terms of tlie statute it does not apply to causes in equity or admiralty, 
and, I shôuld think, not to causes in bankruptcy. The Tennessee stat- 
utes and rules of equity require cost bonds in ail equity cases, as they do 
in ail law cases, and it has been the practice in this court ever since its 
establishment, both at law and in equity, to give bonds for costs, both 
before and after the practice conformity act above referred to. It is 
an illustration ôf the fact that almost unconsciously we assimilate the 
fédéral practice, both in law and equity, to that of the state practice, 
with which the judges and lawyers are so familiar, and it is believed 
that this is so in quité ail the states of the Union. My predecessor in 
thèse courts, immediately after the close of the Civil War, when the 
courts were first opened, prescribed quite an elaborate list of rules of 
practice for the Circuit Courts of the United States, acting under the 
authority of the court to make its own rufes of practice in matters that 
are not regulatèd by statute or by the gênerai rules of the Suprême 
Court of the United 'States. Rule 15 directs : 



IN RB BARRETT. 367 

"In ail cases before suit is instituted, the plaîntîff shall give seeurîty In 
the clerk's office for ail costs that may accrue, which security shall be ap- 
proyed by the clerk." 

This rule undoubtedly requires bonds for costs to be given in ail 
equity cases, and it is the practice hère, without exception, to require 
such security; so that, if the literalism of this rule is to be followed, 
the plaintiff in this case should hâve given, and should now be required 
to give, a bond for costs in the ordinary form. Evidently the learned 
judge, in making this rule, was dominated by the state law upon the 
subject, with which he was familiar, being an expert practitioner before 
he came upon the bench; but he did not undertake to regulate the 
practice which pertains to the wellrrecognized exceptions to the rule of 
liabiUty for costs on the part of those who are acting in an officiai or 
quasi officiai capacity, to which référence has already been made; and 
I doubt if that rule should be applied in its literalism to deprive a court 
of equity of its discrétion in such matters, at least so far as that discré- 
tion relates to governing the question of costs and security for costs in 
any particular litigation before the court itself. At ail events, at the 
time this rule was prescribed we had no bankruptcy statute, and it was 
not made in relation to bankruptcy proceedings and bankruptcy litiga- 
tion. It is true that very soon afterwards the late bankruptcy statute 
of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517) was passed. I am 
not advised as to the practice under that act during the administration 
of my predecessor in this matter of requiring security for costs on the 
part of the officiai administrators of the bankruptcy estâtes ; but I feel 
quite sure that it is open to us now, notwithstanding the literalism of 
this rule, to say that it should not be imperatively controUing in bank- 
ruptcy litigation under the act of 1898 (Act July i, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]). The case of Hazleton 
Boiler Co. v. Citizens' Railway Co. (C. C.) ^2 Fed. 325, 330, cited by 
counsel, was not a case in bankruptcy, or relating to bankntptcy affairs, 
and while it may hâve some bearing in equity cases, I am not disposed 
to treat it as a précèdent in a matter'of bankruptcy litigation. 

There is a more conclusive answer to the contention for the binding 
effect of this rule to be found in the fact that it is not a rule of the Dis- 
trict Court at ail, but a rule prescribed for the Circuit Court of the 
United States for the districts in Tennessee, as courts of law and equity. 
It must be admitted, however, that while èie rule is not strictly a rule 
of this court, it has been the practice to follow it as such, or, rather, 
I should say that there has grown up, without any spécifie rule in the 
practice of the District Court, the invariable custom of requiring a bond 
for costs in ail cases without exception, just as the practice is under the 
rule in the Circuit Court. This custom should hâve ail the force and 
effect of a spécifie rule, undoubtedly, and we would not be authorized 
to make any exception, unless it was justified by the principles of law 
that govern the discrétion of the court in requiring bonds or other se- 
curity for costs, or in making exceptions that exonerate parties from 
that obligation as a preliminary condition to being allowed to bring 
other suits. 

The case of Henning v. Western Union Tel. Co. (C. C.) 40 Fed. 658, 
was a case of removal from the state court in an action at law; , and 
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while the state law required no security for costs from a résident of 
Sôuth' Carolina, a rule almost identical with the above quoted rule 15 
of our court did require such security, and it was there held that when 
thè case was reinoved, especially after an amendment in the fédéral 
court to the déclaration of the plaintiff, the requirements of the fédéral 
rule became imperative. 

The case of Platt v. Adriance (C. C.) 90 Fed. 772, was a case by the 
recëiver of a national bank, who claimed exemption under Rev. St. § 
looi [U. S. Gomp. St. 1901, p. 713], from giving security for costs, and 
it was. held that that section did not apply, by its proper construction, 
unless' it should be ma<ie to appear that the costs were to be paid eut 
of the "Contingent fund of the Treasury Department available for that 
purpose tmder the statute. The case shows that a statutory recëiver of 
a national bank should not be exonerated from the ordinary rule of 
security for costs, when the suit is not brought under the direction of a 
department of the United States, as required by the last above cited 
section of the Revised Statutes; and counsel for the défendants hère 
contends that it is a ruling against the idéa of any spécial favors being 
showd an officiar recëiver in regard to this matter. But in reply to this 
it may be said that, Congress having passed a statute upon the subject 
of security for costs hf receiverS of national banks, the statute afford- 
ed ail the privilèges that could be granted, and unless the recëiver could 
bring himself within the statute he could claim no such exemption. 

It is dOttvenient hère tO notice another argument of défendants' coun- 
sel, that Bankf. Act July i, 1898, c. 541, § 25c, 30 Stat. 553 [U. S. Comp. 
St. 190I; p. 3432], haVing enacted that "trustées shall not be required 
to give bOnd when they take appeals or sue out writs of.error," on the 
principle of statutory construction that the expression of one thing is 
the exclusion of another (2 Bouv. Die. 126; Broom's heg. Max. 592), 
inferéntially requires security in ail other cases, except cases of appeal. 
This is plausible enough, but the plain answer to it is that, Rev. St. § 
1000 [U. S. Comp. St. 1901, p. 712], having required that in ail cases 
of appeal or writ of error there shall be taken a sufficient security for 
damages and costs, it required this spécial enactment of section 25 of 
the bankruptcy statute to relieve trustées in bankruptcy from the obliga- 
tions of that statute, while it did not require any such statutory enact- 
ment to relieve them from any obligation to give security in courts of 
original Cognizance; and presumably Congress intended to leave the 
matter of sedurity in the latter courts just where the gênerai law had 
left it ; that is ito say, subject to the authority of those courts to require 
security, or ;to exonerate parties from giving it, according to the gênerai 
law of the subject, or the spécial rules made by them to govern the 
practice under the authority lof law. Wherefore this section 25c of the 
bankruptcy statute does not aid us any in the détermination of the ques- 
tion we havein h^nd. 

So it may be said in relation to another suggestion arising out of sec- 
tion 69 ofithp bankruptcyi statute (Act July i, 1898, c. 541, 30 Stat. 565 
[U. S. Comp. St.' 1901, p. 345<^])' requiring bonds from either the peti- 
tioning creditors or the bankrupt, in cases of the seizure of property, 
where the prdceedings in bankruptcy are involuntary, that while such 
provision ! oî the statute indicates a purpose on the part of Congress 
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to protect litigants against costs and damages in involuntary cases, it 
is not necessarily to be implied that Congress intended to apply this 
principle to cases of litigation by receivers and trustées in cases of 
voluntary bankruptcy, but rather the implication would be the otlier 
way upon the above-cited maxim of the expression of one thing being 
the exclusion of another. The truth is that the bankruptcy statute does 
not legislate fully upon the subject of costs and damages, and where 
there is no spécifie régulation we must rely upon the gênerai law in re- 
gard to it. 

Precisely the same observations may be made about the provision of 
Bankr. Act July i, 1898, c. 541, § 3c, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3423], namely, that it is a provision definitely designed for cases 
of involuntary bankruptcy, and has no application to voluntary cases. 
Neither is there in section 64b of that act, somewhat enlarged by the 
amendment in Act Feb. 5, 1903, c. 487, § 14, 32 Stat. 800 [Supp. 1903 
U. S. Comp. St. p. 416], any guidance on this question of giving security 
for costs ; for, although that section applies to both voluntary and invol- 
untary cases, if it has any bearing hère, it is in its authority to the court 
for extending priority of payment to the actual and necessary costs of 
preserving the estate subséquent to filing the pétition ; but it makes no 
provision for security for costs. Also it may be remarked that General 
Order No. 34 (32 C. C. A. xxxiii, 89 Fed. xiii) is cônfined in its terms 
to involuntary bankruptcy, and contested adjudications. 

As before remarked in this opinion, there is no doubt that in ail the 
fédérai courts the almost irrésistible tendency is, in the absence of spé- 
cifie régulation, to foUow the equity practice of the state courts quite 
as fully as the conformity act requires us to follow the state practice in 
actions at law, and Judge Townsend has held, in the case of Deuprez 
V. Thomson Elec. Co. (C. C.) 66 Fed. 22, that it is proper to govern the 
discrétion of the fédéral court by the practice in the state court; but 
obviously this is not sufficient to override the requirement of equity rule 
90 that in ail cases where there are no rules of our own practice we fol- 
low the chancery practice in England, as it existed in 1842, at the time 
of the adoption of those rules, to which practice also we are bound by 
General Order in Bankruptcy No. 37 (32 C. C. A. xxxvi, 89 Fed. xiv) 
directing that we shall follow the equity practice of the Circuit Court in 
this regard. As was well remarked by Judge Putnam, in the case of 
Primrose v. Fenno (C. C.) 113 Fed. 375, 376, that while our Rev. St. 
§ 914 [U. S. Comp. St. 1901, p. 684], requires us in actions at law to 
conform as near as may be to the state practice, and matters of cost fall 
within that rule, and we follow the local practice, except so far as it 
has been modified by statute or the spécial usages of the fédéral court, 
"we are not required to hold ourselves so far bound by it as to embarrass 
us in doing justice between the parties," and in each particular case 
thèse considérations cannot be overlooked. This qualification applies 
itself more readily to the custom of following the state practice in mat- 
ters of equity than in matters of law, where we are required to follow it 
by statute "as near as may be." 

I think it may be safely affirmed that the gênerai rule in England and 
in this country is that receivers appointed by the courts and trustées in 
bankruptcy ordinarily are exonerated, at least in courts within their own 
132 F.— 24 
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jurisdiction, from either personal liâbility for costs or any requii'ement 
that they shall give security for the sàme. 17 Enc. PI. & Pr. 846. This 
exfoneration is sometimes accomplished by statute, and sometimes dé- 
pends upon the gênerai law or rules of practice in the particular court. 
I hâve not been advised, and do not take the time to inquire, what the 
rule upon this subject is in the Tennessee practice ; but I take it that the 
discrétion of the chancellor in such matters has not been entirely taken 
away, and certainly both the Circuit Courts and the District Courts 
of the United States hâve ample power to make such rules of practice 
in a matter Hke this as are not contrary to some act of Congress or some 
rule of the Suprême Court making spécifie régulations. 

The Code of Tennessee is very imperative, and makes no exception in 
this requirement that every litigant commencing proceedings shall give 
cost bond. Code Tenn. 1858, § 3187 (Shannon's Code, § 4923 et seq.) ; 
Code Tenn. 1858, §§ 2818, 3192 (Shannon's Code, §§ 4523, 4928). Ad- 
ministrators and guardians are required to comply with thèse statutes 
by numèrous cases, which will be found cited in i Webb's Dig. looi. 
But parties entitled to a fund in the clerk and master's office are not 
required by the statutes to give a bond upon filing their pétitions in 
litigation concerning it. Ex parte Yowell, 7 Heisk. 561. This case 
proceeds upon the ground that the pétition is not an original suit com- 
menced in the Court, but an incidental proceeding. In the case of De 
Grafifenreid v. Green, i Cold. 109, 114, the principle that trustées are 
to be exoneràted from personal liâbility for the costs of a bill filed by 
them to préserve the estate pending litigation was applied in the ad- 
judication, and the costs were charged upon the funds of the estate. 
There was no question made about giving security for the costs, but at 
least it may be suggested that, where there is no personal liâbility on 
the part of the litigant for the costs, he ought not to be required to give 
security for thfe same; thoùgh that case does not go so far as to rule upon 
that question. 

The case of Jones y. Kearns, Mart. & Y. 242, decided in 1827, is a 
very full exposition of the doctrine prevailing at common law and in 
equity practice in England concerning the giving of security for costs 
by the plâintifF in the action, and it is shown, as ail the English authori- 
ties show, that in the rnother country no security was required, unless 
the plaintiff resided out of England, when the requirement was quite 
imperative that hè'should give such security. But the Suprême Court 
of Tennessee; dhder the then existing act of 1787, now Code Tenn. 
1858, § 3187, SÙpfa.held that after the bond required by that act had 
once been given there could be no motion for further and additional se- 
curity, even Where the suretiës became insolvent, and an earnest judi- 
cial protèst wàs made against the injustice and oppression of allowing 
such a motion to prevail:; the court in that day being no doubt influ- 
enced by the rule, prevailing in the mother country then and now, that 
the Tesideflti subject or citizen should not be under any circumstances 
réqtiired to give security ior costs, but that the parties should be left 
to their process of attachment and contempt for a failure to pay costs 
adjudg'ed agàinst them, unless they took advantage of the relief statutes 
under thç- insolvent debtors act. But this protest of the Suprême Court 
did not !^ejïi tÔ prevail in the Législature; for in 1829 an act was 
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passed, now Code Tenn. 1858, § 3191, supra, definitely allowing at any 
stage of the cause a motion for additional security for costs, ail of 
which shows that the rule in Tennessee is quite as strict as it is any- 
where that security for costs shall be given by the litigants. Still, I do 
not find anywhere any décision which deprives a court of equity of its 
ordinary discrétion in such matters, and I doubt if it would be held that 
the statutes are so imperative that a court of equity might not exonerate 
its own receivers and trustées, or officiai agents, from giving security, 
at least in their own court, for costs, particularly if there be a fund in 
court eut of which the costs might be paid. However this may be, as I 
hâve already endeavored to show, the fédéral courts are not bound, at 
least in courts of equity, by such state statutes, but we are required to 
follow by the rules already cited the practice in England as it existed in 
1842, at the time of the adoption of our equity rules. 

I hâve made some examination of the adjudications under the former 
acts of bankruptcy, and find there is a case of Hall v. Waterbury, 19 
N. B. R. 15, 5 Abb. N. C. 356, which is not available to me for exam- 
ination because the books in which it is reported are not accessible, de- 
cided by one of the state courts in New York about the time of the 
repeal of the bankruptcy statute. It is digested, however, in Branden- 
berg's By. Dig. 113, and in 10 U. S. Dig. (N. S.) 65, as foUows : 

"An assignée in bankruptcy wlll not be required to fnrnish security for 
costs in an action brought by liim, on the ground that he has removed from 
the state since the action was brought" 

This décision was made in a state which seems to hâve a statute 
similar to the English practice requiring nonresidents of the state to 
give security for costs. 17 Ency. PI. & Pr. 846. In the case, however, 
of Forman v. Campbell, 9 Ben. 472, Fed. Cas. No. 4,939, it was de- 
cided by Judge Benedict in New York, in 1878, that where an assignée 
in bankruptcy was prosecuting an expensive litigation and had no funds 
in the estate to answer costs, he could be ruled by the court to give se- 
curity for the costs ; the ground of the décision being that it was the 
duty of the creditors in behalf of whom the litigation was carried on 
to furnish the necessary security. The court held that it was the in- 
hérent power of every court, independently of any statute, to compel 
the parties to give security for costs. In the case of Lansing v. Man- 
ton, in 1876, 14 N. B. R. 127, Fed. Cas. No. 8,077, Judge Wallace con- 
sidered that a receiver like ours hère could not maintain a suit to set 
aside a fraudulent conveyance in his own name, which could only be 
brought by the assignée in bankruptcy, or in the name of some one 
else, upon the ground of a want of title either to the property or the 
right of action in the receiver; and he held that, where the receiver 
could be directed to bring the suit in the name of another, the court ap- 
pointing him and giving the direction would indemnify that other 
against costs by requiring the necessary security to be furnished by 
those interested in the estate. 

I do not see that the case of Re Oregon Iron Works, 4 Sawy. 169, 
Fed. Cas. No. 10,562, has any bearing upon the question of costs to 
which it is cited in one of the digests; but it does contain a point 
worth noting in relation to this case, which is that in a proceeding in 
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equity in a bankruptcy court in relation to the bankruptcy estate it is 
not rèquired that the procédure shall be as plenary and formai as in a 
regular equity proceeding, but nevertheless it is substantially an equity 
case, and governed by the ordinary rule, which indicates that a bank- 
ruptcy court, in the administration of its equity povvers for the pur- 
poses of bankruptcy, bas some enlarged discrétion in relation to that 
character of litigation. In the case of Coxe v. Haie, Fed. Cas. No. 3,310, 
filed by an assignée in bankruptcy to set aside a fraudulent conveyance, 
there seems to hâve been no question as to giving security for the 
costs ; but the court held, notwithstanding the bill was dismissed, that 
the circumstances were not such as to raise an imputation upon the 
good faith of the assignées in prosecuting the suit, and therefore they 
were exonerated from any personal liability, and were allowed to pay 
the costs out of the funds of the estate. In Goodrich v. Remington, 6 
Blatchf. 515, Fed. Cas. No. 5,546, the suit of an assignée in bankruptcy 
was dismissed ; but because he acted in good faith in filing the bill, and 
upon the advice of eminent counsel, the court refused to tax the as- 
signée with any costs, and inferentially the défendants were left without 
any judgment for their costs, as it does not appear that there were any 
funds in the estate out of which they could hâve been paid. The point 
decided was that the assignée was not personally liable for the costs, if 
he, acts in good faith. 

On the other hand, in Re Brinkman, 6 N. B. R. 541, Fed. Cas. No. 
1,883, the assignée was charged personally with the costs of his dis- 
missed pétition, because it was not filed at the time it ought to hâve 
been, and if wàs'intimated that he might be also chargeable personally 
with expetises that he had incurred ill-advisedly, and rèquired to re- 
fund thëm to the estate. So it seems that the question of the good 
faith and goôd sensé of the assignée are controlling considérations with 
the court M determining whether he shall be personally liable for costs 
in banki'uptcy^ litigation, or shall be exonerated therefrom by the cir- 
cumstances of the particular case. Again, in Re Preston, 6 N. B. R. 
545, Fed. Cas. No. 11,394, the assignée was charged personally with 
the costs, becâuse his pétition and litigation were improper, and not ad- 
visedly tkken. Yet again, in Collins v. Gray, 8 Blatchf. 483, Fed. Cas. 
No. 3,013, the bill of an assignée in, bankruptcy was dismissed, but un- 
der the circumstances of the case the court remarks that it would seem 
to make it reasonàble that the assignée filed the bill, and therefore it 
was dismissed, without costs to either party. 

In re Greaves, ^ Law Rep. 25, Fed. Cas. No. 5,744, under the act of 
1841, was an application by the bankrupt to be exonerated from the pay- 
ment of costs, because of his poverty, although his schedule showed that 
he had assets, if assignments he had made could be vacated ; and the 
court held that, inasmuch as the assignée was rquired to look into the 
bankruptcy afifaifs and he could not reasonably expect to hâve the ben- 
efit of the act without such scrutiny and investigation, he could not fair- 
ly ask to be_relieved from the payment of the necessary costs of the 
proceeding, as if suing in forma pauperis, for which no provision was 
made in the act of 1841. The case shows that the bankruptcy court 
looks to the assets or to the indemnity against the costs of administra- 
tion by those who are beneficially interested, rather than personally to 
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the assignée, receiver, or trustée ; and I hâve no doubt this is the gên- 
erai rule that controls the discrétion of the bankruptcy judge in such 
matters, and that, in the absence of bad faith and unreasonable Htiga- 
tion, such officiai agents of the court are not personally liable for costs, 
and therefore should not be required to furnish security for the same. 

The disfavor with which thèse motions are regarded in a court of 
bankruptcy is shown by the rule laid down by Hilliard that a motion 
for security must be made at the time when the party making the motion 
is fiirst permitted to come in, when the assignée in bankruptcy is asked 
to give security for costs. Hill. Bky. 391, § 24. This rule, I think, fre- 
quently appears in the practice as shown by the English cases. Under 
our présent act, Judge McPherson decided, in Re Baird (D. C.) 112 Fed. 
q6o, that while a trustée in bankruptcy is not required to litigate every 
question demanded by creditors, yet he could not throw the risk of the 
controversy upon a particular créditer making the request by requiring 
of him indemnity for security against costs and expenses. And that 
learned judge took occasion to remark that in such matters it was dif- 
ficult to lay down any gênerai rule of practice for the guidance of offi- 
ciais in the bankruptcy court, just as we would fînd it hère diffîcult 
to prescribe any gênerai rule upon this subject to meet the exigencies 
of particular cases, but that if the trustée would remember that he is 
the représentative of the estate considered as a whole, and is bound to 
be vigilant and attentive in advancing its interests, and under obligation 
to carry out in the strictest good faith the provisions of the bankruptcy 
statute where they seem to apply to the estate committed to his charge, 
he could not go far wrong in doing or refusing to do that which cred- 
itors demanded, and in doubtful cases might apply to the creditors at 
their meetings and to the court for his guidance. So that we hâve in 
this doctrine, so well put in that case, a gênerai principle that in the 
administration of the bankruptcy statute each case dépends upon its own 
circumstances, upon the Sound business conduct of the trustée, and the 
intelligently regulated discrétion of the court, in such a way that it 
would be impossible almost to fix upon any hard and fast rule to gov- 
ern the question of giving security for costs. But ail the cases show 
that the discrétion of the court is certainly not to be controlled by any 
mère influence of a gênerai practice or a gênerai rule governing litiga- 
tion in other courts than those of bankruptcy, which are sui generis, 
and must be controlled by considérations peculiar to them and the busi- 
ness for which they were created. I hâve not found any case in our 
American courts that in the least tends to show that the useful discré- 
tion of the court in each particular case should be hampered by any fixed 
rule upon this subject. 

An examination of the English practice of giving security for costs 
shows that in ail courts, with some différences, perhaps, in the consid- 
érations that control the discrétion, the rule was, and, as I understand, 
it yet is, quite inflexible that no subject résident in England should bc 
required to give security for costs ; the remedy there being to secure 
the costs by a proceeding by attachment for contempt where there was 
a Personal Hability to pay the costs. This was so entirely a matter of 
résidence that even a foreigner, and even when that foreigner was a 
prisoner of war, if hc was actually résident in England, gave no secu- 
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rity for costs. On the other hand, if he actually resided out of Eng- 
land, and even in Scotland or Ireland or Wales, he must give security 
for costs, if demand were made upon him by the adversary party in due 
time. Many of the cases to this effect are cited by Mr. Justice McKin- 
ney in the case of Jones v. Kearns, Mart. & Y. 242, supra. The ap- 
plication of the rule in the courts of equity will be found set forth in 
Beam on Costs, 89, 132, 146, 178, 186, 329, and in 2 Dan. Ch. Pr. (isc 
Ed.) 33 et seq., 58, 766, 862. See, aiso, Ebrard v. Gassier (1884) 28 Ch. 
D. 232. 

I find in thèse authôrities no indication of any exception requiring 
receivers, trustées, executors and the Hke residing in England to give 
security for costs, but the cases generally seem to deal with the ques- 
tions of the liability or nonliability of such fiduciary agents personalh- 
for costs and expenses of litigation conducted by them in their fidu- 
ciary capacity; and, as stated above, in relation to the American cases, 
tlie gênerai rule seems to be that, if they act in good faith and with 
Sound discrétion, they wiU not be personally liable, but otherwise they 
may. And again I say that, if they be not personally liable for the 
costs, there seems to be ordinarily no reason to require them to give 
security for the same, if they hâve in their hands assets out of which the 
court may satisfy the costs in proper cases. But, if the estate or fidu- 
ciary agents be destitute of any means to pay the costs, then questions 
may anse as to whether those who hâve been officially interested in the 
litigation shall be required to indemnify the adversaries against costs 
and damages. But, as indicated in some of the American cases above 
cited, it may turn out that the circumstances are such that even in the 
latter class of case the court will permit the litigation without any costs 
allowed to the adversary from such fiduciary agents. Ail showing 
that this question of costs, and giving security for costs, is in the Eng- 
lish practice and the gênerai equity practice, and bankruptcy practice, 
as will be found later, a matter of sound discrétion in the court in eacb 
particular case, according to its circumstances ; and the wisdom of mak 
ing any hard and fast rule, by statute or otherwise, may be doubtful. 

I hâve not closely examined the cases cited in the text-books above 
referred to, for the purpose of determining whether there be in the 
English practice any exception in favor of executors, trustées, or as- 
signées in bankruptcy residing abroad or administering trusts and es- 
tâtes in a foreign jurisdiction, but having occasion to bring suits in Eng- 
land, as to the rule that ail suitors residing abroad may be compelled 
to give security for costs; but I am inclined to think that there is no 
exception as such in their favor in that regard, and that they are re- 
quired to give costs as other foreign résidents are. It is, however, to 
be noted that certainly, as to that class of suitors residing in England, 
the discrétion of the court in requiring security for the costs, or refusing 
to direct it, is controlled by other considérations than that of rési- 
dence, or, at most, the résidence or nonreyidence is only one factor in 
determining the question along with others; but whether the almost 
absolute rule that nonresidents must grve security when demanded is at 
ail relaxed in favor of foreign fiduciary agents bringing suit in England, 
under the influence of the same considérations as would exonerate them 
if residing there, also I am not prepared to say. Nor is it necessary to 
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make, on thîs occasion, such an investigation, because we are not now 
concerned with nonresident plaintiffs in any capacity, and that subject 
is only useful hère in elucidating the principles that should govern us in 
deciding when an assignée in bankniptcy is required to give security 
for costs, or a temporary receiver occupying substantially the same re- 
lation. 

Coming to the particulars of the EngHsh practice in bankruptcy, as 
distinguished from courts of other jurisdictions, it will be found that 
the existing act, and I think those going before, either in the acts them- 
selves or by the orders and ruies of practice under them, hâve declared 
that "the costs of and incidental to any proceeding under this act shall 
be in the discrétion of the court," with some spécifie régulations not 
needfûl to be noted hère. Obviously, however, this is a mère statutory 
déclaration of a discrétion that cxists and must exist in ail courts, 
whether the statute specifically grants it or not. Williams' Bky. 321, 
322. But under that act very elaborate régulations for governing the 
administration in bankruptcy in the matter of costs hâve been pre- 
scribed, and it seems regrettable that our own bankruptcy rules hâve not 
been equally as explicit for the uniform guidance of the courts ; for it 
is quite intolérable that each bankruptcy court shall make for itself a 
System that maj be altogether at variance with rules made in other dis- 
tricts. Certainly I am not disposed, in the absence of any uniform di- 
rections by the Suprême Court, to undertake to establish a System of 
procédure as to costs in bankruptcy, but prefer to rely upon the sound 
principles of law governing such matters as prescribed by adjudicated 
cases. Wms.' By. rule 108 (3), p. 419 ; rule 114, p. 421 ; ruie 125, p. 
424; rule 231, p. 449; rule 171, p. 437; rule 176, p. 438; rule 339, p. 
474. See, also, Id. pp. 269, 290, 294, 295, 419, 449, 596; Beam's Costs, 
329. 

Thèse rules and régulations, under the English bankruptcy acts, are 
very instructive, and embody, no doubt, the soundest judgment of the 
English courts upon the points, and may be taken as an authoritative 
déclaration of what is in England considered the sound principles which 
should govern the principles of bankruptcy courts in the matter of costs. 
One- of the rules directs that where an action is brought against an 
officiai receiver or trustée, or where an officiai receiver or trustée is 
made a party upon application of another, he shall not be personally 
iiable for costs. Wms.' Bky. 419. Another provides that, when asset's 
are to be distributed, the actual expenses incurred by the receiver in pro- 
tecting the property of the debtor, or any part thereof, shall be first 
paid, taking priority over ail other claims whatever (Id. 424), which rule 
has followed in the gênerai directions for the taxation of costs (Id. 
596). Another rule prescribes, in commencing involuntary bankruptcy, 
that there shall be a deposit by those conducting the proceeding, to 
cover the officiai expenses of an ad intérim receiver in taking care of the 
property. Id. 437. And thèse costs paid by the creditor by another 
rule are charged, when proper to be done, to be paid out of the estate. 
Id. 4.38. An officiai receiver is not to be personally Iiable for costs. Id. 
419, 449. And wherever acting in good faith in the bringing of suits 
or incurring of expenses, and governed by a reasonable belief that he 
is acting in pursuance of the statute, his costs and expenses are ordered 
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to be paid out of the estate. Id. 474. Nor is a trustée in bankruptcy 
personally Ijable for costs. Id. 419. And he will not be required to give 
security for the costs. Id. 269, 290, 294, 295, 419. 

Turning to a few of the adjudicated cases upon this subject, we hâve 
a flood of light in the reasoning of the judges. Before taking up those 
which we shall cite, it may be remarked that an examination of the 
larger number of cases referred to by Williams in the places cited from 
his work will show that there has been much conflict of judicial opinion 
in England upon this subject, and some diversity of adjudication, if the 
examination çomprehends cases governing the whole class of fiduciary 
agents bringing suits in behalf of the estâtes they administer ; but it is 
believed that the principle of exonerating such trustées from giving se- 
curities fqr costs has been more favorably endured in the case of as- 
signées in bankruptcy than the others. In the leading case of Denston 
V. Ashton, h- R. 4 Q. B. 590, it was decided definitely, after a struggle 
over the question in the Court of Queen's Bench, that the court would 
not requife an assignée in bankruptcy, who sues for the benefit of the 
estate, tO give security for costs, although he was in insolvent circum- 
stances. It seems to be a gênerai rule that an insolvent would be re- 
quired to giye security for costs upon the ground that the beneficiary 
for whom he was suing should provide the indemnity against his in- 
solvency ; ; but the court ruled that that gênerai rule did not apply to an 
assignée in bankruptcy, becausé, while he was suing for the benefit of 
those who were interested in the estate, he was not a merely nominal 
plaintifï suing for the benefit of a third person, like a plaintiff, for ex- 
amplCj suing for the use of another in an action at law, but that he was 
in the performance of a duty to collect and care for the assets. The 
court declared that it had been "unable to find any authority in favor of 
enforcing security for costs in such a case." The court referred to a 
previous case of Sykes v. Sykes, L. R. 4 C. P. 645, which was the case 
of an executor suing for an injury to the estate, and there was an appli- 
cation by the défendant for security for costs on the ground that one 
of the plaintifï executors resided in Scotland and out of the juris- 
diction of the court, and the other had become bankrupt and was un- 
able to pay the costs. The court at fîrst ordered the security to be given, 
but upon a rule to show cause that order was rescinded, upon the dis- 
tinct ground that an executor sat upon the same footing as an as- 
signée in bankruptcy in regard to the duty of collecting the assets of the 
estate, and it was held that the circumstance that one of them re- 
sided out of the jurisdiction. and that the other was bankrupt was no 
ground for requiring security for the costs. That case, also, is very 
instructive in the opinion of the judges, which discuss at large the 
whole subject of requiring plaintiffs to give security for costs, and the 
circumstances under which the courts will demand it. The court said 
that executors and assignées in bankruptcy do not lend their names to 
a third person as those do who, under the gênerai rule, are required 
to give security for costs when they are insolvent, but that they were 
the real plaintifïs in the action, although suing in a fiduciary capacity. 
No more instructive case upon this subject can be found anywhere, 
and upon this authority the case of Denston v. Ashton, supra, was de- 
cided. This latter case was questioned as to its soundness in the case 
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of Porley's Trustée in Bankruptcy v. Whetham (1884) 28 Ch. D. 38, 
by one of the judges; but he said that he was not required to either 
overrule or affirm it, and, while he saw no reason to dissent from it, 
he had not properly considered the question, and wished to express no 
opinion upon it. The other judges also referred to Denston v. Ashton, 
supra, and Sykes v. Sykes, supra, and stated that they did not know 
whether they should agrée with those cases or not, and altogether ail 
the judges left a serious doubt as to the soundness of those cases, to 
say the least of it. But notwithstanding this it was decided in that case 
that the fact that the plaintiff was suing alone in his ofHcial name as 
trustée, and not at ail in his personal name, was not a ground sufficient 
to require him to give security for costs, the évidence there ofïered 
of his insolvency being insufficient ; and it was made a query whether, 
if the proof had shown insolvency, he would hâve been required to give 
security for the costs, and it was upon this point that so much doubt 
was thrown upon the two cases above referred to. But in Cowel v. 
Taylor (1886) 31 Ch. D. 34, the doubt as to the soundness of Denston 
V. Ashton, supra, was removed by the same judges who raised the 
<loubt, and the case was approved, and has become fully established as 
Sound in its doctrine that the court will not require security for cost to 
be given by a plaintifï who sues as a trustée in bankruptcy, even wher* 
he is in insolvent circumstances. This case was in the Court of Appeals, 
and has finally settled the question in the English practice. 

Ail thèse cases are not only instructive but convincing on the sub- 
ject. They hâve greatly strengthened my own judgment that, notwith- 
standing any seemingly imperative statutory or other rules requiring ail 
parties to give security for costs, those statutes and those rules are 
made in view of the fact that thèse exceptions in favor of those suing in 
a fiduciary capacity are fully left to the discrétion of the court to déter- 
mine in each case upon its particular circumstances. Whether a fidu- 
ciary agent conducting litigation in the administration of estâtes com- 
mitted to their trust shall be required to give security for costs is always 
a matter to be determined, not by the gênerai rule alone and according 
to its strictness in its broadest and most comprehensive terms, but by 
the gênerai principles established so long ago in relation to the excep- 
tions to such a rule. It does not always follow that, because the Lég- 
islature has not noticed the exceptions, it intends to override them ; but 
we need not go into the technicalities of that subject, because hère we 
hâve no act of the Législature requiring us to demand security from 
any plaintifï; nor hâve we any rule of court requiring it, as we hâve 
endeavored to show. Wherefore we are not embarrassed by that ques- 
tion. This rule of practice is of such gênerai application in jurispru- 
dence that I doubt if any court should require an assignée in bankruptcy, 
coming from another jurisdiction even, to give security for cost and 
injunction bonds ; but it is not necessary to décide that point. 

The resuit is that a court of bankruptcy, or a court of equity admin- 
istering relief in behalf of a trustée or receiver in bankruptcy, at least 
when the bankruptcy proceedings are within the same jurisdiction, will 
not require him to give security for costs, nor to be personally Hable for 
the same, unless it shall be made to appear that he is acting in bad 
faith, or unreasonably and oppressively, in bringing the suit; certainly 
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not where it does appear that he has, or that the court has within its 
contrdl, assets out of which the costs may be paid ; and even where there 
is no showing of assets out of which to pay the costs, he will not be re- 
quired to secure them or be persônally liable for them, except under 
circumstances that make it équitable and fair to the adversary party 
that the cteditors interested in the estate should be required to indem- 
nify them against the costs by giving security, ail of which will be de- 
termined in each case, according to its own merits and circumstances. 
And, so far as the injunction bond is involved in this motion, it is gov- 
erned by the same principles precisely, only, as it is conceded, the court 
has more freedom of discrétion as to that than in the matter of costs. 
Motion overruled. 



. In re UNITED BUTTON CO. 
(District Court, S, D. New ïork. August 30, 1904.) 

1. Bankbuptct— Pkoceedings in Différent Districts— Peioeity of Jueisdtc- 

TION. 

Under Bankr. Aet July 1, 1898, c. 541, § 32, 30 Stat. 554 [U. S. Oomp. St. 
1901, p. 3434], and gênerai order In bankruptey No. 6, construed together, 
both relating to cases where pétitions are filed against a debtor in différent 
districts, where a pétition was flrst flled against a corporation in the dis- 
trict of its domicile, which was followed by a prompt adjudication thereon, 
before a hearing on pétitions flled in the meantime in other districts, the 
court of the domicile acquired exclusive jurisdictlon over ail proceedings 
In the case, and the courts in other districts will stay the proceedings 
thereln. 

2. Same— Corporations. 

In gênerai order in bankruptey No. 6 (89 Fed. t, 32 C. C. A. Ix), prescrib- 
ing the procédure "in case two or more pétitions shall be flled against the 
same individual in différent districts," and in case of two or more pétitions 
against the same partnership in différent districts, the word "individual" 
is used In the sensé and is descriptive of a single person incapable of divi- 
sion, and Includes a corporation. 

In Bankruptey. On involuntary pétition. 

Latson & Bonynge, for petitioning creditors and receiver. 
James, Schell & Elkus and Bowers & Sands, for other creditors. 

THOMAS, District Judge. The bankrupt, a corporation organized 
under the laws of the state of Delaware, had its actual résidence in the 
city of New York, where it administered its business and disposed of its 
product, with a branch sales office in the city of Chicago. The product 
was manufactured in the stàte of Massachusetts. On August 4, 1904, 
a pétition in bankruptey was filed against it in the District of Dela- 
ware, where, on August lOth, adjudication of bankruptey was had and 
the Security Trust & Safe Deposit Company of Delaware, also a trustée 
under a mortgage covering important portions of the bankrupt's prop- 
erty, was appointed receiver by the référée. On August 6th a pétition 
was filed in the Southern District ol New York, and Peter Alexander, 
of the city of New York, was appointed receiver of the bankrupt's 
property. He duly qualified on that date, took and now has possession 
of such property. At later dates ancillary orders appointing Alexander 
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receiver were entered by the District Courts of Massachusetts and 
Illinois. On August 13, 1904, a pétition was filed against the bankrupt 
in the District Court of Massachusetts, and an adjudication for a re- 
ceiver made, which is yet pending. The question for décision is 
whether this court shall relinquish jurisdiction to one of the other courts 
named. Bankr. Act July 1, 1898, c. 541, § 33, 30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3434], provides: 

"In the event pétitions are flled against the same person or against différent 
members of a partnership in différent courts of tianliruptcy, each of which has 
.iurisdiction, the cases shall be transferred, by order of the courts relinqulsh- 
Ing jurisdiction, to and be Consolidated by the one of such courts which can 
proceed with the same for the greatest convenience of parties In Interest." 

This section contemplâtes that only the "greatest convenience of 
parties in interest" shall be consulted in deterniining whether jurisdic- 
tion shall be relinquished. If this section governs, certainly upon the 
présent record jurisdiction should not be relinquished in favor of the 
District Court of Delaware, and, as it is thought, the court of the dis- 
trict of Massachusetts could not proceed with the case with greater 
convenience of the parties in interest. But gênerai order 6 (89 Fed. v, 
32 C. C. A. ix) provides: 

"In case two or more pétitions shall be flled against the same individual in 
difCf »nt districts, the first hearlug shall be had in the district In which the 
dehtor has his domicile, and the pétition may be amended by inserting an 
allégation of an act of bankruptcy committed at an earlier date than that 
flrst alleged. If such earlier act is charged in either of the other pétitions ; and 
in case of two or more pétitions against the same partnership in différent 
courts, each having jurisdiction over the case, the pétition flrst flled shall be 
flrst heard, and may be amended by the insertion of an allégation of an earlier 
act of bankruptcy than that flrst alleged. If such earlier act is charged in either 
of the other pétitions; and, in either case, the proceedings upon the other 
pétitions may be stayed until an adjudication Is made upon the pétition 
flrst heard ; and the court which makes the flrst adjudication of bankruptcy 
shall retaln jurisdiction over ail proceedings therein until the same shall be 
closed. In case two or more pétitions shall be filed in différent districts by 
différent members of the same partnership for an adjudication of the bank- 
ruptcy of sald partnership, the court in which the pétition is flrst filed, having 
jurisdiction, shall take and retain jurisdiction over ail proceedings in such 
bankruptcy until the same shall be closed ; and If such pétitions shall be flled 
in the same district, action shall be flrst had upon the one flrst flled. But the 
court so retaining jurisdiction shall, if satisfied that It is for the greatest con- 
venience of parties in interest that another of said courts should proceed with 
the cases, order them to be transferred to that court." 

By this gênerai order the rule is that in the case of pétitions against 
an individual the first hearing shall be in the district of the domicile, 
while in the case of pétitions filed against a partnership that first filed 
shall hâve priority of hearing, and that the court acquiring the whole 
jurisdiction shall détermine whether the greater convenience of parties 
requires that one of the other courts should proceed with the cases. 
The order further provides that priority of adjudication in one of the 
courts enables it to "retain jurisdiction over ail proceedings therein until 
the same shall be closed." It will be observed that section 33 com- 
manda that a transfer of proceedings shall be conditional upon the con- 
venience of parties, while the gênerai order directs that the location of 
the domicile, or, in the case of a partnership, priority of filing the peti- 
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tion, shall govern priorîty of hearingf. But priority of hearîng îs foIloweS 
by priority of adjudication, and this results in power of exclusive ad- 
mimstra,tion, unless jurisdiction be relinquished. But the petitioners 
in the preferred district must be diligent, for, if there be an adjudication 
in any other district, jurisdiction therein to administer the estate is ob- 
tained. In the présent case the petitioners in Delaware were diligent. 
The first pétition was filed there on August 4th, at 9 :30 o'clocic a. m. 
An order was entered directing the subpœna and order thereon to show 
cause to iSsue returnable forthwith. The marshal served the same on 
the same day, and on August lOth adjudication was had. With what 
observance of Bankr. Act July 1, 1898, c. 541, § 186, 30 Stat. 551 [U. 
S. Comp. St. 1901, p. 3429], the adjudication was made is not under- 
stood. But Judge Holt .bas decided (in Matter of The Globe Security 
Company, 133 Fed. 709) that under such facts as are now present- 
ed the jurisdiction of the Delaware court should be preferred, and 
this conclusion is aided by the décision rendered in Matter of El- 
mira Steel Company (D. C.) 109 Fed. 456. This décision of Judge 
Holt should be followed, not only because it establishes the law for 
this court, but also because upon independent considération it is found to 
be a correct construction of section 32 and gênerai order 6 (89 Fed. v, 
32 C. C. A. ix), although the question is not free from doubt. There is 
an appafent conflict between the section and the gênerai order, and, if 
they cannot stand, the gênerai order must yield to the statute. It is 
probable that the Suprême Court could provide for priority of hearing 
and for the eflfect of priority of adjudication, although it might not make 
the transfer of a case from one district to another dépendent upon 
any other considération than the convenience of the parties. 

But it is urged that a corporation is not an individual within the mean- 
ing of gênerai order 6, and it is pointed out that the act itself makes the 
word "persons" inclusive of corporation. The word "persons" might 
hâve been Used in the first clause of the sentence, and cases of partner- 
ship hâve been excepted therefrom in an auxiliary clause. But the 
Suprême Court wished to draw a distinction between a single entity, 
that could act or be acted against as an individual person, and a co- 
partnership, any one of whose partners could file a pétition, or against 
any one of whose partners a pétition could be filed. A corporation 
acts individually as a unit, although its conduct is directed by individuals 
acting together. In the same way suits, actions, and proceedings 
against a corporation are instituted against it as an inséparable whole. 
If it takes affirmative légal action, it acts as an entity. If the court 
afïords relief against it, demanding payment of money, it alone, and 
not also those who own it, are liable for such payment; and in bank- 
ruptcy its liabilities cannot be extended to its members. But, while a 
partnership is an entity, each partner may act and speak for it within 
recognized limits, may institute actions and proceedings against it, 
and, as its représentative, or as embodying it, may be proceeded against. 
So "the court èi bankruptcy which has jurisdiction of one of the part- 
ners may hâve jurisdiction of ail of the partners and of the administra- 
tion of the partnership and individiial property." Act July 1, 1898, c. 
541, § 5c, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3424]. This quality 
of measurablè divisibility and conjunction of individual and copartner- 
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shîp liability diflferentiates partnerships from other "persons" as that 
term is used in the act. General order 6 (89 Fed. v, 33 C. C. A. ix) 
marks the distinction. There is a single statement in the act that causes 
some hésitation in reaching the conclusion that the word "individual" 
comprehends corporations. The word "individual," as relating to a 
class, is peculiar to this order, except as it is used in Bankr. Act Julv 
1, 1898, c. 541, § 1, subd. 6, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3419], where it is provided that "corporations" shall mean ail bodies 
having any of the powers and privilèges of private corporations not 
possessed by individuals or partnerships." Hère is the statement that 
a corporation is something larger in capacities than an individual, and, 
if gênerai order 6 (89 Fed. v, 32 C. C. A. ix) uses the word "indi- 
vidual" in the sensé in which it is etnployed in the sentence quoted, it 
is too limited to cover corporations. In such case no provision is made 
for corporations, and it alone is left to be governed by section 32, or 
by gênerai principles. It is thought that the word "individual" as a 
substantive does not appear in the act save as above, and no attempt 
is there made to give it a technical meaning for the purpose of the 
act. It is considered that the Suprême Court used the word "individ- 
ual" in the sensé and as descriptive of a single person, incapable of 
division. It is a usual and correct statement that a corporation is by 
law enabled to act as a single person; that it is endowed with ca- 
pacity to transact business as an individual. While the use of the word 
cannot be regarded as fortunate for the purpose of clear expression, if 
the intent was to include corporations, yet it is concluded with some 
reluctance that such was the intent. It is of the greatest importance 
that the bankruptcy act should be administered with the utmost harmony 
as regards the several district courts, and that each of such courts 
should concède freely what is due to a particular court which bas ac- 
quired jurisdiction and first undertaken the administration of a bank- 
rupt's estate. Priority of jurisdiction should carry the right of admin- 
istration, at least where it is followed by priority of adjudication, and, 
aside from the compulsion of gênerai order 6, such rule would prevail. 
If corporations be not provided for in the rule (gênerai order 6), then 
priority in filing the pétition should détermine the court wherein ad- 
ministration should proceed, and in the présent instance there is both 
priority in such regard as well as priority of adjudication in the Dela- 
ware district. The District Court of Delaware first took jurisdiction. 
It adjudicated the corporation bankrupt. It is the court within the dis- 
trict of the domicile. Thèse facts severally vest it with exclusive juris- 
diction to proceed with the administration. In the Matter of Elmira 
Steel Company (D. C.) 109 Fed. 456, Judge Hazel approved of the dé- 
cision and opinion of the référée that priority in obtaining jurisdiction 
vested the court with exclusive jurisdiction; and the décision went 
much further than is necessary for disposition of the case at bar. How- 
ever, it may be difficult to understand how a corporation or any other 
person once adjudged a bankrupt by a compétent court, whatever the 
relative date of filing the pétition, can again be decreed a bankrupt by 
a court in a proceeding not ancillary. When a compétent court bas 
adjudged that judgment is final as to the bankrupt and bis creditors, 
another court cannot superimpose in an independent judgment in a 
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separate prçceedîng ; otherwise the judgment would not be an estoppel. 
TKese views lead to the conclusion that the proceedings in this court 
should be stayed, and that the corporation appointed receiver in the 
Delaware district should be appointed ancillary receiver in this district, 
and that the receiver heretofore appointed in those proceedings should 
transfer to such other receiver ail property of the bankrupt within his 
control upon payment of ail expenses of administration in this district 
so far as it has proceeded. 



MANNING V. BERDAN et al. 
(Circuit Court, D. New Jersey. September 20, 1904.) 

1. JuEiSDicTioN or Fedeeai. Couets— Résidence or Paeties— Ancillaet 

Suit. 

A Mil flled on the equlty side of a fédéral court to enjoin the further 
prbseeutlon of an action at law tberein, by the défendant In such action, 
who Is a nonresident of the gtate, against the plalntiff therein and a non- 
resident corporation, which is not a party to the law action, Is not an- 
cillary in such sensé as to glve the court jurisdlction over the corporation 
défendant by service on Its attorneys within the district, or on such de- 
fendant outside of the district, but is an original suit, within the meaning 
of the judlclary act of March 3, 1875, c. 137, 18 Stat 470 [U. S. Comp. 
St 1901, p. 508], whlch requlres such suits to be brought In the district 
of the résidence of elther the plaintiff or défendant. 

2. Same— Local Actions— Suit fob Cancellation of Note. 

A suit in equlty In a fédéral circuit court to enjoin the further prose- 
cution therein of an action at law against complainant on a promissory 
note by a citizen and résident of the state in which the suit Is brought, 
and to hâve such note canceled and delivered up to complainant, on the 
ground that it was obtained by fraud, is one to enforce an équitable clalni 
to property within the district, within the meaning of section 8 of the 
judlclary act of March S, 1875, c. 137, 18 Stat. 472 [Û. S. Comp. St. 1901, 
p. 513], and the court is authorized by an order made thereunder to bring 
In the nonresident payée of the note, who is alleged In the bill to hâve 
or claim some Interest therein. 

In Equity. On rule to show cause. 

William P. Chapman, Jr„ and Robert H. McCarter, for com- 
plainant. 

John W. Harding, for défendant W. K. Niver Coal Co. 

LANNING, District Judge. William N. Berdan, a citizen of the 
State of Nevs^ Jersey, brought a suit at law in the Suprême Court 
of the State of New Jersey against Henry S. Manning, a citizen of 
the State of New York, to recover the sum of $51,250 upon a prom- 
issory note given for that sum by Manning to the order of W. K. 
Niver Coal Company, and by that company indorsed over to Ber- 
dan. The suit having been removed to this court, Henry S. Man- 
ning has now filed his bill in equity, praying for an injunction to 
stay the suit at law and for other relief, and making as parties 
défendant to his bill William N. Berdan, the plaintiflE in the law 
suit, and W. K. Niver Coal Company, a corporation organized 
under the laws of the state of Pennsylvania. A rule to show cause 
why such injunction should not issue has been allowed, and now. 
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Upon îts return, the counsel for the W. K. Nîver Coal Company, 
who has entered a spécial appearance for the purpose of objecting 
to the jurisdiction of the court, moves that the bill be dismissed 
on the ground that this court can acquire no jurisdiction of the 
coal Company. This is the only question that the court is now 
required to consider. 

The coal company's objection to the jurisdiction of the court is 
founded on the first Section of the removal act of March 3, 1875, 
c 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508], providing that: 

"No cItII Buit sball be brought before eltber of sald courts [tbat Is, tbe 
Circuit and District Courts] agalnst any person by any original process or pro- 
ceedlng In any other district than that whereof be Is an Inhabltant, but where 
the jurisdiction la founded only on the fact that the action Is between cltlzens 
of différent states, suit shall be brought only In the district of the résidence of 
elther the plalntlff or the défendant" 

If this Suit is to be regarded as an original proceeding, then, 
since the coal company is not a citizen or inhabitant of the state 
of New Jersey, the objection of the coal company to the jurisdiction 
of this court is admittedly sound, provided the case does not corne 
within the terms of the eighth section of the removal act (18 Stat. 
472 [U. S. Comp. St. 1901, p. 513]) hereafter referred to. The 
complainant, however, contends that the proceeding is not an orig- 
inal one, but a suit ancillary to the law suit, and that by the practice 
established by numerous décisions the court may authorize service 
of process upon any attorney of the coal company who is within 
the territorial jurisdiction of this court. 

Many cases were referred to on the argument by the counsel of 
the respective parties in which bills filed in the Circuit Courts of 
the United States hâve been adjudged to be bills in ancillary suits, 
but I think that none of them is a précèdent for adjudging a suit 
like the one now in hand as a suit purely ancillary to another. 
Hère we hâve a suit at law pending in this court, and a bill filed 
in the equity side of this court by the défendant in that suit against 
the plaintiiï in that suit, and also against the coal company, which 
is not a party to that suit, and which is not a citizen of the state 
of New Jersey. In none of the cases referred to by counsel has a 
bill been sustained as one purely ancillary where a necessary party 
défendant to the bill was neither a party to the previous suit, nor 
a citizen of the state within which the previous and subséquent 
suits were brought. 

In Pacific R. R. of Mo. v. Missouri Pacific Railway, 111 U. S. 
505. 4 Sup. Ct. 583, 28 L. Ed. 498, it appears that a bill was filed in 
the Circuit Court for the Eastern District of Missouri by the Pa- 
cific Railroad of Missouri, a Missouri corporation, against citizens 
of Missouri and other states, to set aside a sale of railroad prop- 
erty made under the authority of a decree rendered by the same 
court in a previous suit known as the Ketchum suit. There were 
défendants to the bill who were not parties to the Ketchum suit, 
and who were not résidents of the state of Missouri. At page 622, 
111 U. S., page 592; 4 Sup. Ct, 28 L. Ed. 498, Mr. Justice Blatch- 
îord said: 
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"On the'ijùeBtlon of Jurisdlctiôn the suit may be regal-ded a» anclllary to 
the Eetohuni ?iult, so tijat the relief asked may be granted by the court whlch 
made the decree in that suit, witbout regard to the oitizenship of the présent 
parties, though partaking so far of the nature of an original suit as to be sub- 
.iect to the raies In regard to the service of process which are laid down 4>y 
Mr. Justice Miller In Pacifie Ballroad v. Missouri Pacific Railway Co. (C. 0.) 
1 McCrary, 647, 3 Fed. 772. The blll, though an original bill in the chancery 
sensé of the word, is a continuation of the former suit, on the question of the 
jurisdiction of the Circuit Court Minnesota Co. v. St. Paul Co., 2 Wall. 609, 
633, 17 L. Ed. 886." 

In the case in 1 McCrary, above referred to, reported also in 3 
Fèd. 772, a motion to vacatë service of process was made. The 
case was dt|ubtless the samç one disposed of on appeal by the Su- 
prême Court in 111 U. S. 505, 4 Sup. Ct. 583, 28 L. Ed. 498. In 
addition to the Missouri Pacific Railway Company, and some in- 
dividuals who wëre also parties in the former suit, the new bill 
made as parties défendant to it the purchasers at the sale under 
the decree miade in the former suit, and several other individuals 
who were not parties to the former suit. Some of the new parties 
were not citizens or résidents of the state of Missouri, and had not 
been found within the Eastern District of Missouri. Subpœnas 
had been issued, and in some cases service had been made on the new 
parties in the state of New York and in the state of New Jersey. 
Service had also been made, without any previous authorization 
of the court, on the attorneys and solicitors of parties in the for- 
mer suit, and of some of the new défendants in the new suit. The 
argument by which the coraplainant sought to support the service 
of process upon the persons outside of the district of Missouri 
was that the new suit was ancillary to the former suit, and a con- 
tinuation of it, and not a new and original suit, in a sensé that re- 
quires process to be restricted to those who hâve the requsite citi- 
zenship, in ordinary suits in the fédéral courts. In commenting 
on the case, Mr. Justice Miller said : 

"It may be conceded for the purposes of this motion that It is to a certain 
extent auxiliary to the original foreclosure suit, and that proeeedings to set 
• aside that decree, and to set aside also the sale of the rallroad under that 
decree, can Only be instituted In the Circuit Court of the United States in 
which that decree was rendered. But It also partakes so far of the nature of 
an original suit that the parties Who are hère contesting service of this pro- 
cess cannot be brought before the court by anything short of a subpœna in 
chancery, and çannot be compelled to answer and respond to, the allégations 
of the présent bill in any other mode than in the mode usually adopted in 
eriginal chancery bills. The argument that in sucli a case as this a sub- 
pœna in chancery cah be issued, so as to run beyond the territorial llmits of 
the jurisdiction of the court, and be validly sérved beyond that jurisdiction, 
overlooks two Important propositions : (1) It is of the essence of the power 
and jurisdiction of ail Courts that their process is of no validity beyond the 
territory in which the court sits, and to which its jurisdiction extends. If, 
therefore, theré is no other statute on the subject than simply that the Circuit 
Court of the United States for the Eastern District of Missouri shall hâve ju- 
risdiction coextensive with the liniits of the district, it would foUow logically 
from this limitation ûpon the inhérent power of ail courts that its process 
shall be of no yalidity beyond Its territorial Unes. There is nothing in any 
statute of the United States that gives to the process of the Circuit Court of 
the United States, in a civil case, any power to bring a party within the juris- 
diction of that court when he is not in, and cannot be served within, the limita 
of the territory. (2) On the contrary, section 739 of the Revised Statutes, 
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whlch représenta the law as It bas been ever slnce 1789, provldes 'that no cIvIJ 
suit shall be brought before either ot sald courts [meanlng the Circuit and Dis- 
trict Ctourts of the United States] against any inhabltant of the United States 
by any original process in any other district than that In which lie is an in- 
habitant, or in whlch he is found at the time of serving the writ' The ex- 
ception to that found in the same section is, in suits of a local nature, in a 
State whleh contains more than one district, the process may run to any point 
within the state. • * * we are of opinion therefore that there is no law 
■whlch permits a subpœna in chancery to issue on the présent bill to whoever 
it may be directed to be served upon a party who is nelther an Inhabitant of 
the state of Missouri nor found within the district in which the suit is pend- 
ing. As regards the subpœnas serred on soUcitors and attomeys of persons 
before the court in the former suit the course of procédure in such cases has 
been well settled by the former practice of the court ; and that is that before 
such service can be of any validlty, an application to the court must be made, 
setting forth the circumstances which render such a service on the attorney or 
solieitor proper, and the order obtalned from the court directing that service 
be made, and that such service, when made, shall answer as a substitute for 
actual service on the party so represented by the attorney. The motion there- 
fore to vacate the service of process in ail thèse cases, is granted." 

The présent suit does not hâve for its object the vacation of a 
judgment or decree rendered in a previous suit. Its object is rath- 
er to terminate the suit at law now, before judgment is recovered 
therein, and to withdraw ail litigation concerning the note from 
the law side of this court to the equity side. That fact gives it the 
appearar;ce of an original suit in chancery. It is not necessary 
to décide whether it has an ancillary feature, for, like the case in 
111 U. S. 605, 4 Sup. et. 583, 28 L. Ed. 498, it certainly partakes 
"so far of the nature of an original suit as to be subject to the rules 
in regard to the service of process which are laid down by Mr. 
Justice Miller." Those rules make it clear that, in a suit like the 
one at bar, substituted service of subpœnas upon solicitors can be 
made only upon the solicitors of persons who were parties in the 
original suit, and then only after the court, for proper cause, has 
granted an order allowing such substituted service. In the case 
at bar, no service of subpœna upon a solieitor of the Niver Coal 
Company would be good, nor can service upon the company itself 
be made outside of the district of New Jersey. Unless the com- 
pany can otherwise be brought into this court, the suit must pro- 
ceed against Bérdan only, or, if the company be a necessary party 
to the relief sought by the bill, so that the suit cannot proceed 
against Berdan alone, the bill must be dismissed. 

But the complainant also contends that, whether the suit be an- 
cillary or original, the bill should be sustained, because of the na- 
ture of the relief sought, and the provisions of section 8 of the re- 
moval act of March 3, 1875, c. 137, 18 Stat. 472 [U. S. Comp. St. 
1901, p. 513]. That section provides for bringing in absent défend- 
ants by order of publication "in any suit commenced in any Cir- 
cuit Court of the United States to enforce any légal or équitable 
lien upon or claim to, or to remove any incumbrance or lien or cloud 
upon the title to, real or personal property within the district where 
such suit is brought." The complainant insists that he has an 
équitable claim to the promissory note on which Berdan has sued 
at law, that it was obtained from the complainant by fraud, and 
132 F.— 25 
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that ît should be canceled and delivered up to the complainant. 
The ground upon which that claim is based is set forth in the bill, 
but oh this motion it is not necessary to consider the merits of 
that' claim. It is sufficient to say that the bill allèges facts upon 
which the complainant claims the right to the possession of the 
note. If the allégations of the bill are insufficient to entitle the com- 
plainant to the relief he seeks, the bill may be demurrable, but that 
question cannot be considered until after the coal company shall 
hâve appeared generally to the suit and filed its demurrer. For 
the présent, it appears only specially to move that the bill be dis- 
missed for want of power to bring it involuntarily into this court. 

Berdan, the plaintiff in the law suit, is a citizen of New Jersey. 
The promissory note upon which he brought his suit at law must 
be in his possession, and therefore must be within the district of 
New Jersey. But the counsel for the coal company contends that 
the noté is not "personal property," within the meaning of the lan- 
guage contained in section 8 of the removal act of March 3, 1875, c. 
137, 18 Stat. 472 [U. S. Comp. fat. 1901, p. 513]. His argument is 
that the note is a mère promise in writing, and mère évidence of a 
debt owing by its maker. But it seems to me that this is too nar- 
row a view to take of the matter. The promissory note is some- 
thing more than a mère written promise. It is a negotiable instru- 
ment. It is recognized by the law merchant as property. The 
transfer of title to the debt is evidenced by a transfer of title to the 
note. Manning's note for $51,250 is "personal property" in the 
same sensé that his bond for $51,350 would be, and in the same 
sensé that bonds of the United States for the same sum would 
be. If Berdan, a citizen of New Jersey, were in possession of 
bonds of the United States to the amount of $51,250, to which the 
complainant, Manning, insisted he had an équitable claim, could 
the argument be successfully maintained that because the Niver 
Coal Company also claimed an interest, or was believed by the 
complainant to claim an interest, in those bonds, this court could 
not, under the provisions of section 8 of the removal act, upon a 
bill filed by Manning, acquire jurisdiction of the Niver Coal Com- 
pany by an order of publication? It seems to me it could do so; 
it seems to me that such a case comes clearly within the terms of 
section 8; and it likewise seems to me clear that no distinction can 
be made as between a promissory note and such bonds as I hâve 
above referred to. 

Therefore, on the question of jurisdiction, my opinion is that the 
bill should be sustained. If the Niver Coal Company does not appear 
voluntarily, an order of publication, on fîling proper proofs of nonresi- 
dence, will be made. 

The motion to dismiss the bill is denied. 
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GRAVES V. CITY & SUBURBAN TELEGRAPH ASS'N et al. 
(Circuit Court, S. D. Ohio, W. D. January 23, 1904.) 

1, Négligence— CojfcuEKENT Acts or Two Défendants— Joint Liability. 

Where the négligence of two persons, althougli acting independently, 
concurs in producing an injury to a thlrd, they are joint tort feasors, and 
may be jolned as défendants in an action for the injury, at the plaintiff's 
élection. 

2. Same— Action fob Dbath— Sufficiency of Pétition. 

A pétition alleging that a téléphone company negligently sufEered the 
feed wire of a traction company "to be and remain for a long tlme" in 
contact with an iron spike driven into one of its pôles for a step, and the 
insulation at the point of contact to be and remain worn, détective, and 
imperfect, so that the métal of said wire was in contact with the métal of 
the spike, by reason of which plaintiff's intestate, on placing his foot on 
the step, received a charge of electricity, which caused his death, Is suf- 
ficient, as against a demurrer, to charge the company with négligence, al- 
though it does not allège actual knowledge of the dangerous condition. 

On Demurrer to Pétition. 

Harmon, Colston, Goldsmith & Hoadly, for plaintiff. 

Peck, Shaffer & Peck and Outcalt & Foraker, for défendants. 

THOMPSON, District Judge. The case is submitted upon demur- 
rer to the pétition, the grounds of demurrer being, first, that the péti- 
tion does not state facts sufficient to constitute a cause of action; sec- 
ond, that there is a misjoinder of parties défendant; third, that sepa- 
rate causes of action against the several défendants are improperly 
joined. 

The pétition shows that a pôle of the téléphone company erected on 
Harrison avenue for the purpose of carrying its wires had iron spikes 
driven into it at intervais along its sides, to serve as steps to enable per- 
sons having occasion to do so to ascend the pôle; that the traction 
company had lines of trolley and feed wires carried on iron pôles or 
posts on the same street, near to the téléphone company's Une of pôles 
and wires ; that one of the feed wires of the traction company, through 
the négligence of the two companies, was suffered to be and remain for 
a long time in contact with one of the iron spikes aforesaid, where, 
by reason of insuiFicient insulation, the métal of the feed wire came 
in contact with the métal of the spike ; that a guy wire of the traction 
company extended from one of its iron pôles past and touching the 
wooden pôle of the téléphone company to and supporting certain braces 
and stays connected with and supporting the trolley wires of the 
traction company ; that through the négligence of the traction company 
the guy wire was not provided with a circuit breaker, between the 
iron pôle and the wooden pôle, to prevent currents from passing along 
the same through the iron pôle to the ground; that the National 
Automatic Pire Alarm Company obtained from the téléphone com- 
pany the right to use said wooden pôle to carry its wires ; and that the 
plaintiff's intestate, Thomas J. Graves, an employé of the National 
Automatic Pire Alarm Company, in the discharge of his duties as 

% 1. See Parties, vol. 37, Cent Dig. S 35. 
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such employé, and for the purpose of stretching the wire of the Na- 
tional AiUtomatic Fire Alarm Company upon said wooden pôle, ascend- 
ed the same, and in so doing placed his foot upon the iron spike afore- 
said, which was in contact with the feed wire of the traction company, 
and at the same time necessarily came in contact with the guy wire, 
receiving a heavy current of electricity through his body, which caused 
him to fall to the ground and receive injuries which resulted in his 
death. 

Upon this State of fact, the plaintifï claims that the death of Graves 
was caused by the concurring négligence of the two companies — the 
téléphone company and the traction company — and that they are jointly 
and severally liable for the loss sustained. The two companies, however, 
insist that they are improperly joined as défendants, because the torts 
complained of are not joint, although they may be concurrent and 
related, and in support of that proposition cite Morris v. Woodburn, 57 
Ohio St. 330, 48 N. E. 1097, and point out that the négligence of the 
traction company "lies in not preventing an escape of a dangerous 
current of electrical fîuid which it was conveying through a street by its 
feed wire," and that "its duties and liabilities are greater than those of 
the téléphone company to see that its pôle is not made dangerous by the 
présence of a trespasser." 

The question presented in Morris v. Woodburn, supra, was whether 
the mère omission of the city of East Liverpool to perform its statutory 
duty in keeping the sidewalk in question in repair rendered the city alone 
liable for the injury sustained by the plaintifï, or whether the défend- 
ant was primarily liable therefor because she had created a nuisance 
dangerous to those using the walk; and the court said (page 335, 57 
Ohio St., page 1097, 48 N. E.) : 

"Thèse are concurrent and related torts, but they are not joint In vîew 
of their Indépendant eharacter, the plaintiff might, at her élection, m a intain 
her action against either the city, for Its omission of duty, or against Mrs. Mor- 
ris, for the création of the nuisance which occasioned her injury. And it ap- 
pears froin reason and authorlty that the primary liability in such case is upon 
him who aetively créâtes the nuisance, so that, If a recovery were had against 
the city, It mlght in turn recover from the perpetrator of the wrong. Chi- 
cago V. Robbins, 2 Black, 418, 17 L. Ed. 298 ; Robbins y. Chicago, 4 Wall. 657, 
18 L. Ed. 427 ; Rochestër v. Campbell, 123 N. T. 405, 25 N. E. 937, 10 L. R. a. 
393, 20 Am. St. Rep. 760. The liability of the owner of the abutting property 
for an Injury resulting from torts of this eharacter, notwithstanding the omis- 
sion of duty by the munlcipallty, is necessarily implied in Clark v. Fry, 8 
Ohio St. 358, 72 Am. Dec. 590, and Railroad v. Morey, 47 Ohio St. 207, 24 N. 
B. 269, although the précise question may not hâve been raised." 

The question presented by this demurrer was not before the court 
in Morris v. Woodburn, supra. 

In Clerk & Lindsell, Torts, 54, it is said : 

"Where, however, the tortious acts of several persons contribute to produce 
but one joint damage, sueh persons wIU, It is suggested, be joint tort feasors, 
however Independent theIr acts may be. Thus, if a person wrongfuUy leave 
unfeneed à pit which he has dug by the side of a hlgh road, and another 
wrongfully does some act in the road whereby horses passing along it take 
fright and swerve into the pit, or If some person negligently allows an escape 
of gas which another person negligently causes to explode by taklng a llghted 
candie Into the room, in each of such cases the two Independent persons wlll 
presumably be joint tort feasors, for each will be liable for the whole damage 
done. There is, indeed, apparently no direct authority on the point. But in 



GRAVES V. CITT & S0BUKBAN TELEGEAPH «lSS'N. 389 

Palmer ▼. W^ck & Pulteneytown Steam Shipping Co. [1894] App. Cas. 318, 
where a stevedore's workman, whlle engagea in discharging pig iron from a 
ehlp, was killed by the fall of a block, part of the ship's tackle, and the fam- 
ily of the deceased having brought an action against the shipowner and the 
stevedore, alleging against the former that he had supplied weak taekle, and 
against the latter négligence in using it, the jury found both the défendants 
liable ; the House of Lords seem to hâve treated them as Joint tort feasors." 

The courts of this country express no doubt, but hold that in such 
cases wrongdoers are joint feasors. In Allison v. Hobbs, Ô6 Me. 26, 51 
Atl. 245, 246, it is said : 

"Again, while it is true that persons who act separately and Independently, 
each causing a separate and distinct injury, cannot be sued jointly, even though 
the Injuries may hâve been precisely simllar in character and inflicted at the 
sa me moment, yet if such persons, acting independently, by their several acts 
dlrectly contribute to produce a single injury, each being sufficient to hâve 
caused the whole, and it Is impossible to distingulsh the portions of injury 
caused by each, they are then joint tort feasors, withln the rule, and may 
be sued either jointly or severally, at the élection of the plaintiff, and In 
such an action against one or more the whole damage may be recovered." 

In 21 Am. & Eng. Enc. Law (2d'Ed.) 496, it is said: 

"And where the négligence of two or more persons, acting Independently, 
concurrently results In Injury to a third, the latter may malntaln his action 
for the entlre loss against any one or ail the négligent parties ; it not beIng 
essential, it has been held, to the maintenance of a joint action against sev- 
eral for négligence, that they should be engaged In a common enterprise, or 
sustain any relations whatever between themselves." 

And in Corey v. Havener, 182 Mass. 250,, 65 N. E. 69, it is held : 

"If two wrongdoers contribute to an Injury, they may be sued either jointly 
or severally ; and in the latter case the plaintiff is entitled to judgment against 
each défendant for the full amount, although it can be satisfied but once." 

And see Barrett v. Railway, 45 N. Y. 628. 

Hère the omissions of duty complained of against the traction Com- 
pany are its failure to properly insulate the feed wire; its failure to 
provide the guy wire witli a circuit breaker ; its failure to prevent con- 
tact of the guy wire with the pôle of the téléphone company ; its failure 
to prevent the displacement of the feed wire, and its lodgment on the 
iron spike of the téléphone company's pôle, and its failure to remove it 
therefrom; and the omissions of duty upon the part of the téléphone 
company are its failure to remove the feed wire from the iron spike, and 
its failure to prevent the contact of the guy wire with the wooden pôle. 
The omissions of each were concurrent, and contributed to produce a 
single injury, each being sufficient to hâve caused the whole. If either 
had performed the duty which the law imposed upon it, the accident 
would not hâve occurred. The omissions concurrently resulted in the 
injury complained of, and there is no misjoinder of parties. 

But it is said that no cause of action is shown against the téléphone 
company, because it does not appear that it had notice of the lodgment 
of the feed wire upon the iron spike of its pôle, or the contact of the guy 
wire with its pôle, and that it cannot be chargeable with constructive 
knowledge of the conditions of danger created thereby, The pétition 
allèges that : 

"Said wires were not properly Insulated, and, through the négligence of 
eaid Cincinnati Traction Company and the City & Suburban Telegraph Asso- 
ciation, one of said wires had been sufCered to be and remain for a long time 
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in contact wlth one of the Iron steps aforesald, and the Insulatlon at the point 
of auch contact to be and remaln worn, defectlve, and Imperfect, so that the 
métal o( said wlre was in contact witli the métal of said iron step or splke." 

_It appears that this condition had continued for a long time, and 
this fact, taken in connection with the allégation of négligence, warrants 
the inference that the exercise of ordinary care in the performance of 
the duty of inspection of its Une of wires and pôles would hâve disclosed 
to the. téléphone company those conditions of danger. The indefinite- 
ness of this paragraph might justify a motion to make it more definite 
and certain, but on demurrer I think it is sufficient. 

The demurrer of the défendants will therefore be overruled. 



In re BRUCE. 
(Circuit Court, D. Maryland. June 25, 1904.) 

1. EXTEAnmON— INTEKSTATE— FLEEINg'fBOM JUSTICE. 

In construing a statutory provision exceptlng from the limitation of tîme 
for prosecuting crimes "any person fleeing from justice," for the purpose 
of determining the sufflciency of an Indictment to support proceedings for 
extradition, the exception should be held to apply to any person who, being 
withln the state at the time the alleged offense was committed, falled for 
any reason to remaln therein untll the bar of the statute was complète, 
and it is immaterlal that he did not leave for the purpose of avoiding 
prosecution. 

2. Same— Limitation of PhosÉcution— Absence fkom State. 

The New Jersey statute provides that no person shall be prosecuted for 
any offense not punishable wlth death unless Indlcted withln two years 
from Ita commission, provided that the limitation shall not extend to any 
person fleeing from justice. Petitioner was Indlcted for an alleged offense 
committed in New Jersey some flve years previously. It appeared that he 
then resided in the state, and continued to so réside for about a year there- 
after, when he moved his domicile to another state. He was thereafter in 
the state temporarily from time to time, but not exceeding 18 months in 
ail, Including hls time of résidence after the time of the alleged offense. 
Held, that he was withln the exception to the statute, and the Indictment 
was not barred thereunder. 

Writ of habeas corpus to release the petitioner, Thomas Bruce, 
held in custody under the warrant of the Governor of Maryland 
upon the demand of the Governor of New Jersey, and alleged to be 
a fugitive from justice of the state of New Jersey, where he had 
been indicted for the crime of bigamy. 

E. A. Poe, for the State of New Jersey. 

Thomas Ireland Elliott, R. B. Tippett, and Wilson J. Carroll, fof 
petitioner. 

MORRIS, District Judge. The Circuit Court of Appeals for the 
Fourth Circuit having reversed the former ruling of this court dis- 
missing the writ (Bruce v. Rayner, 124 Fed. 481, 62 C. C. A. 501), 
it is now the duty of this court, upon the testimony which has been 
adduced before it, to détermine whether the petitioner is a fugitive 

îl. See Crlminal Law, vol. 14, Cent. Dlg. § 278. 
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from Justice, in tlie sensé of the acts of Congress in relation to the 
interstate extradition of persons charged with crime, and in the 
sensé of the proviso of the statute law of New Jersey excepting 
from the benefit of its statute of limitation in criminal cases persons 
fleeing from justice. 

If there were no question arising under the New Jersey statute of 
limitations, the matter, I think, would be free from difficulty. It 
is admitted, and from the inception of thèse habeas corpus proceed- 
ings has been admitted, that the petitioner, in the city of Newark, 
N. ]., on March 11, 1897, contracted the marriage which the indict- 
ment charges was bigamous, and that after the indictment was 
filed, and when the warrant for his arrest was issued by the New 
Jersey court having jurisdiction of the crime, the petitioner was 
not within its jurisdiction, but was found in Maryland. Thèse 
facts présent a prima facie case requiring compliance, under sec- 
tion 5278 of the United States Revised Statutes [U. S. Comp. St. 
1901, p. 3597], with the demand of the Governor of New Jersey, 
so far as afïected by the question of the applicant being prima facie 
a fugitive from justice. 

In Roberts v. Reilly, 116 U. S. 80-97, 6 Sup. Ct. 291, 29 L. Ed. 
54-1, the Suprême Court said: 

"To be a fugitive from justice. In the sensé of the act of Congress regulat- 
ing the subjeot under considération, it is not necessary that the party charged 
should hâve left the state in which the crime is alleged to hâve been commit- 
ted after an indictment found, or for the purpose of avolding proseeution an- 
ticipated or begun, but simply that, having within a state committed that 
which by its laws constitutes a crime, when he Is sought to be snbjected to its 
criminal process, to answer for his offense, he has left Its jurisdiction, and 
is found within the territory of another." 

And in Ex parte Reggel, 114 U. S. 642-651, 5 Sup. Ct. 1148, 29 
L. Ed. 250, the Suprême Court said : 

"The appellant was entitled, under the act of Congress, to Insist upon proof 
that he was within the demandlng state at the time he is alleged to hâve 
committed the crime charged, and subsequently withdrew from her jurisdic 
tion, so that he could not be reached by her criminal process." 

The difficulty in the présent proceeding arises when this court 
proceeds to consider the défense set up by the applicant to the 
prima facie case. The offense charged in the indictment is alleged 
to hâve been committed March 11, 1897, and the indictment was 
found in December, 1902 — a lapse of over fîve years. A statute of 
New Jersey enacts that no person shall be prosecuted, tried, or 
punished for any offense, not punishable with death, unless the in- 
dictment shall be found within two years from the time of commit- 
ting the offense, provided that nothing therein contained shall ex- 
tend to any person fleeing from justice. 

The Circuit Court of Appeals held on the appeal in the présent 
case that this court should détermine, upon évidence : First. 
Whether the accused was within the state when the crime charged 
is alleged to hâve been committed. That fact the applicant has 
never controverted. "Second. That, being amenable to original 
process, he either concealed himself or avoided it so that he could 
not be served, or that he departed the state and so avoided serv- 
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ice. If, therefore, ît could be shown that he did not conceal him- 
self within the state during the period in which he was amenable 
to criminal process, this would be évidence tending to establish the 
fact that he was not a fugitive from justice. This testimony would 
not go to the sufficiency of the indictment, or to any matter of dé- 
fense. It would be directed solely to the question whether he was 
a fugitive from justice — a question of U et. The court, as has been 
seen, can inquire whether the accused was within the state at the 
date of the alleged crime, and, pursuing its inquiry, it can ascertain 
if, being within the state at that time, he remained within reach of 
its criminal process during the whole period for which such process 
could run. If this be established, then it could reasonably be con- 
cluded that he is not a fugitive from justice, and so not within the 
provisions of the Constitution or the act of Congress." 134 Fed. 
485, 486, 62 C. C. A. 505, 506. 

The petitioner's testimony given before this court is that up to 
two weeks before his marriage he had been living in New York; 
that he was married in New Jersey, March 11, 1897, and lived there 
with the lady he then married until January or February, 1898, 
when, on business of a corporation by which he was employed, he 
went to Pittsburg, and remained there and in West Virginia, pur- 
suing his employment, until the latter part of August, 1898, when 
he made a trip to New York City. He says he stopped oflf at Jer- 
sey City, and, living at a hôtel there, he went every day to New 
York City to attend to his business. He then returned to Pitts- 
burg, and was there during October and November, 1898; going 
occasionally to New York City, and stopping for a night or two at 
a time at hôtels in Jersey City. From December, 1898, the pe- 
titioner was employed in Pittsburg, and remained there until March, 
1899. In April, 1899, he entered upon an employment which re- 
quired him to go to West Virginia, and he remained there from 
April to July, 1899. In July, 1899, he went to Philadelphia, and 
while there made visits to New York City. He then returned 
to Pittsburg, and remained until he went to West Virginia again 
in December, 1899. In the latter part of December, 1899, he re- 
turned to Philadelphia, and was there until April, 1900, with occa- 
sional visits to New York City. In April, 1900, he went on busi- 
ness to Mexico, and was gone until June, when he returned to 
Philadelphia. Being in poor health, he went to Atlantic City for 
two weeks, and then into Pennsylvania, and then returned to At- 
lantic City, and was there until November, 1900. After that he 
was living in New York City, with occasional short absences on 
business until September, 1902, when he went to Garrett county, 
Md., and then came to Baltimore, where he was arrested December 
28, 1902. On June 5, 1898, the petitioner wrote to Mrs. Bruce to 
give up the house and furniture in Newark, N. J., where they had 
been living before he went to Pittsburg, and to get rooms, as he would 
hâve to remain away lintil his work was finished and his debts paid. 
She thereupon gave up the house and went to live in New York. 
From that time he had no domicile in New Jersey, and was only in 
that state as he passed thrOugh to New York City, or stopped over a 
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night now and then at Jersey City, except a visît of perhaps three 
months at a hôtel in Atlantic City. 

No case has been cited showing the construction put upon the New 
Jersey statute of limitations by the courts of that state. As to the 
meaning of the words "fleeing from justice," in an exception to a 
statute limiting the time of prosecutions, without determining what 
weight it might be proper for a jury in a trial upon the merits to give 
to. the motives and intentions of the accused in absenting himself from 
the stat^, it seems clear to me that this court should not regard them 
when called upon to décide under this writ of habeas corpus the ques- 
tion of whether or not the action of the Governor of Maryland in re- 
manding the petitioner was justifiable. 1 Moore on Extradition, § 441. 
In Streep v. United States, 160 U. S. 134, 16 Sup. Ct. 244, 40 L. Ed. 
365, it was held that section 1045 of the United States Revised Statutes 
[U. S. Comp. St. 1901, p. 726], which excepts from the limitation of 
time for prosecuting crimes "any person fleeing from justice," must 
receive the same construction as given to section 5278 [U. S. Comp. 
St. 1901, p. 3597], in the case of Roberts v. Reilly, 116 U. S. 80-97, 
6 Sup. Ct. 291, 39 E. Ed. 544, which was that it was not necessary that 
the party charged should hâve left the state for the purpose of avoiding 
a prosecution anticipated or begun, but only that he had left the one 
jurisdiction, and was found in another. It is immaterial, therefore, 
that the petitioner in this case left New Jersey openly and in the legiti- 
mate pursuit of his business. The only question at this hearing, 
and for the purposes of this application, is whether, as held by the 
Circuit Court of Appeals, being within the state of New Jersey at 
the time of the alleged crime, "he remained within reach of its crim- 
inal process during the whole period for which process could run." 
Upon the petitioner's statement, lie lived in New Jersey from March 11, 
1897, until, say, the latter part of January, 1898 — a period of less than 
eleven months. In Howgate v. United States, 7 App. Cas. D. C. 217- 
244, it was said by Mr. Justice Morris : 

"We must talte the statute to mean what the language plalnly Imports — 
that a person who fiées from justice before Its bar takes elïect shall hâve no 
benefit whatever from it." 

But even if in favor of the accused, we give the statute the most 
libéral construction, and compute ail the subséquent time that he was 
in Jersey City for a day at a time, and his visit of three months to 
Atlantic City, the most libéral estimate could not possibly reckon up 
as much as 18 months, in ail, that he was in New Jersey after the date 
of the alleged crime. This is not the case of a person having a domicile 
in New Jersey, and being absent from time to time, attending to his 
business, and intending to return. After the petitioner instructed Mrs. 
Bruce, in June, 1898, to give up their home, and she removed to New 
York City, and he expressed his intention of remaining at Pittsburg 
until his work was finished and his debts paid, he never had a domicile 
in New Jersey ; and his présence in that state afterwards was transient 
and brief, and for spécifie purposes, and without any intention of re- 
maining. It cannot, therefore, be said, in any aspect of the facts, that 
the petitioner was within reach of the criminal process of New Jersey 
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during the whole perîbd of two years during which he mîght hâve been 
prosecuted. 
The writ will be discharged, and the petitioner remanded. 



In re McGUIRB & HANLEIN. 

(District Court, S. D, Alabama. August 27, 190-t.) 

No. 257. 

1. Limitations— Nbw Promise— Weiting Consteued. 

Bankrupts signed a duebill In the followmg words : "Due A. Dacovîch 
Jan. 12, 1892, 5000, May 15, 1893, 3000, June 11, 1894, 2500. Value recelved. 
Sept. Ist, 1898." Held, that such paper was net an "unconditional prom- 
ise in writlng" to pay the sums stated, wlthin the requlrement of Code 
Ala. 1896, § 2811, whlch removed the bar of the statute of limitations. 

In Bankruptcy. Review of décision of R. T. Ervin, référée, over- 
niling objections to the claim of A. Dacovich. 

Mitchell & Tonsmeire, Pillans, Hanaw & Pillans, B. F. McMil- 
lan, Jr., and Bestor, Gray & Bestor, for trustée and certain creditors 
contestants. 

Inge & Armbrecht, for claimant. 

TOULMIN, District Judge. The sole question presented in this 
case is whether the writing upon which said claim is based is an 
unconditional promise in writing sufficient to remove the bar of the 
statute of limitations under section 2811, Code Ala. 1896, The said 
writing is as follows: 

"Due A. Dacovich 
"Jan. 12th, 1892 5000.00 

"May 15th, 1893 3000.00 

"June llth, 1894 2500.00 

"Value recelved. 

"McUuire & Hanleln 

"Sept. Ist, 1898." 

In Bell V. Morrison, 1 Pet. 351, 7 L. Ed. 174, the court says : 

"If the bar is sought to be removed by the proof of a new promise, that 
promise as a new cause of action ought to be proved In a clear and explicit 
manner, and be In its terms unequivocal and determinate. * • ♦ If the 
expressions be equlvocal, vague, and Indeterminate, leadlng to no certain con- 
clusion, but at best to probable Inferences, which may afCect différent minds 
in différent ways, we thlnk they ought not to go to a jury as évidence of a 
new promise to revive the cause of action." 

A mère acknowledgment of indebtedness is not enough. It 
must recognize an existing debt, and it must import an agreement 
to pay the indebtedneSs acknowledged. 4 Am. & Eng. Encyl. of 
Law (2d Ed.) 83. "A rnere acknowledgment, though in writing, 
of the debt as having once existed, is not sufficient to raise an im- 
plication of such a new promise. To bave this effect, there must 
be a distinct and unequivocal acknowledgment of the debt as still 
subsisting as a personal obligation of the debtor." Shepherd v, 
Thompson, 122 U. S. 231, 7 Sup. Ct. 1229, 30 L. Ed. 1156. 
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The Suprême Court of Alabama, in Chapman v. Bames, 93 Ala. 
433, 9 South. 589, in référence to certain letters (containing the 
alleged promises of the défendant), says: 

"They are eertalnly not wanting in acknowledgments of Indebtedness, and 
are, it may be admitted, sufBciently spécifie as to the amount thereof. They 
express a désire and expectation to pay it. They évidence a piirpose and 
vrillingness to pay af ter a time. But they cannot be construed into an uncondi- 
tional promise to pay the debt, nor into an aclmowledgment of its existence, 
aceompanied wlth an unequivocal expression of a willingness to presently pay 
it * * * They do not import the written absolute undertaking to pay the 
debt required to a removal of the bar of the statute." 

The language used in Chapman v. Barnes is, "I '^"'■e the estate 
between $1,600 & $1,700, and I expect to pay the estatt hat I owe ;" 
and, again, "I now owe the estate only about this amount." The 
language to be construed hère is: 

"Due A. Dacovich 
"Jan. 12th, 1892 5000.00 

"May 15th, 1893 3000.00 

"June llth, 1894 2500.00 

"Value received. 

"McGuire & Hanlein 

"Sept. Ist, 1898." 

I think the language of the writing in the case of Chapman v. 
Barnes, supra, far more explicit and determinate and much stronger 
than that in the writing we are considering, and the court there 
held that it did "not import the written absolute undertaking to 
pay the debt required to a removal of the bar of the statute." 
"Due" means "owed" or "owing to." It implies an obligation or 
duty imposed by law — the duty of paying what is owed — but it does 
not of itself imply a promise to do so. The promise necessary to 
remove the bar must be express, or implied from the expressions 
used. The language of the writing under considération, in my 
judgment, only imports that there was owing to A. Dacovich on 
the dates named in the writing the several sums therein specified. 
On this statement or acknowledgment the law implied an obliga- 
tion on the part of the debtor to pay what was due, but the lan- 
guage used by him cannot be construed, expressly or impliedly, 
into an unconditional promise to pay the debt, which he was under 
obligation to pay. When the court, in Fleming v. Burge, 6 Ala. 
373, said that a duebill was, in légal efifect, a promissory note, it 
only announced a well-recognized principle that from a duebill the 
law implies an obligation to pay the amount acknowledged by it 
to be owing, as the law implies from a promissory note an obliga- 
tion on the part of the promisor to pay the amount promised to be 
paid ; yet a duebill and a promissory note are, in many respects, 
unlike. A duebill is not assignable by indorsement; a promissory 
note is. A duebill is not entitled to days of grâce; a promissory 
note is. A duebill is a brief acknowledgment of a debt; a prom- 
issory note is a promise in writing to pay a specified sum at a time 
therein fixed. They are, however, in légal eiïect, the same, for the 
law implies k like obligation from each — the obligation to pay the 
debt acknowledged to be due by the one and the debt promised to 
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be paid by the other. In the case of Ross v. Ross, 20 Ala. 109, the 
language usfed by the debtor to the creditor was, "There are some 
notes and accounts between us that are probably ont of date, and 
I am willing to acknowledge them ail in date if you are." The cred- 
itor replied, "I always expected to do so." The court held that the 
language used was an acknowledgment of the correctness of the debt 
and a willingness to pay it, and that this was an implied promise to pay, 
and was équivalent to an express promise to pay, and took the case 
out of the statute of limitations. In the case of Townes v. Ferguson, 
20 Ala. 147, the language used by the debtor was, "The account is a 
gpod one, but I cannot pay it before January, at which time I will be 
receiving money," etc. The court held that this was an admission of 
the correctness of the demand, and also a willingness to pay it, and 
prevents the bar of the statute from attaching. The case of Evans v. 
Carey, 29 Ala. 99, was where the plaintiff complained that he had paid 
a sum of money for the défendant as his indorser in bank, whereupon 
the défendant said that, if the plaintifï had paid anything on account 
of such indorsement, he (défendant) "was able and willing to pay it 
to plaintifï." The court held that the words amounted in law to an 
express promise, and on proof of the payment by plaintiff took the 
debt out of the statute of limitations. The décisions referred to must 
hâve been made before the présent statute was enacted, for the promise 
in each case was verbal. The statute now is : 

"No act, promise, or acknowledgment is sufflelent to remove the bar of the 
statute of limitations except a partial payment, or an unconditlonal promise 
in writing, signed by the party to be chargea thereby." 

The promise may be express or implied, but it must be clear and 
explicit. If writings not wanting in acknowledgments of indebtedness, 
expressing a désire and expectation to pay it, and evincing a purpose 
and willingness to pay after a time, cannot be construed into an un- 
conditional promise to pay the debt, and be held sufficient to remove 
the bar of the statute, as in Chapman v. Barnes, supra. I fail to per- 
ceive how the words used in the writing under considération can be so 
construed. I do not think that the writing in question should be con- 
strued by the common understanding of a duebill in the business world, 
but by the words used in the particular writing, tested by the princi- 
ples of law applicable thereto. 

The décision of the référée is reversed, and the objection to the claim 
of A. Dacovich is sustained. 



In re WOLFF. 

(District Court, N. D. California. September 16, 1904.) 

No. 3,495. 

1. Bankrxjptct— Discharge — Dismissai- of Pétition. 

A court of bankruptcy Is not authorlzed to dismiss a bankrupt's pétition 
for discharge, flled In due time, because of delay in bringing the matter 
to a hearing after spécifications of objection hâve been flled.- 

T 1. See Bankruptcy, vol. 6, Cent. Dig. § 718. 
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In Bankruptcy. On motion to dismiss bankrupt's pétition for 

discharge. 

Mullaney, Grant & Cushing, for motion. 
John R. Aitken and Jos. Rothchild, for bankrupt. 

DE HAVEN, District Judge. This is a motion to dismiss the 
bankrupt's application for discharge. It appears from the affidavit 
filed in support of the motion that the pétition in bankruptcy was 
filed on March 6, 1901, and on the same day Julius Wolfï was duly 
adjudicated bankrupt. On December 28, 1901, he filed his application 
for discharge, and the same was set for hearing for January 4, 1902. 
Thereafter spécifications in opposition to the application for discharge 
were filed. The aiifidavit charges : 

"That at ail times after said 6th day of March, 1902, * » • sald applica- 
tion for discharge upon said oppositions and spécifications bas been fully at 
issue, but that no further proceedings to bring said matter on for trial or for 
hearing before this court hâve been had or taken by sald bankrupt herein, and 
that said bankrupt bas entirely failed and neglected to prosecute the same, or 
bring the same on for hearing or trial with due or any diligence, or at ail." 

The facts stated in the affidavit are not such as to warrant the 
court in dismissing the bankrupt's pétition for discharge. In Re 
Sutherland, Deady, 573, Fed. Cas. No. 13,640, is in point. In that 
case it is said : 

"When an appearance bas been entered by any créditer against the discharge, 
the proceedings upon the pétition are no longer under the exclusive control 
of the bankrupt; but the opposing créditer cannot then move to dismiss the 
pétition, or that its prayer be denied, beeause the bankrupt is, or supposed to 
be, dilatory in bringing the matter on for hearing. The remedy of the creditor 
is to move the court to set down the matter for hearing upon the pétition and 
his objections thereto, if any be filed." 

In addition to this, it may be said that the dismissal of the péti- 
tion for discharge is, in légal eiïect, a déniai of the same. Section 
14 of the bankruptcy act (July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 3427]) spécifies the causes for which a discharge 
may be refused. Lâches of the bankrupt in not bringing on a trial 
of the issues raised by a creditor's opposition to his application for 
discharge is not one of the enumerated causes, and the court is not 
authorized to extend the provisions of that section, and refuse a 
discharge upon any other grounds than those therein set forth. 
Brandenburg on Bankruptcy (3d Ed.) § 377. 

Motion denied. 
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UNITED STATES RITBBEB CO. v. BUTLER BROS. SHOE CO. 

(Circuit Court. D. Colorado. August 23, 1904.) 
No. 4,549. 

1. FOEEIGN COKPOKATIONS— DOING BUSINESS IN StATE. 

A foreign corporation, whlch bas an establlshed place of business In 
Colorado, where its goods are sold by a factor under a contract, is dblng 
business in the state, wlthin tlie meaning of Act Colo. 1901, i 10 (13 Sess. 
Laws, p. 121, c. 52), and it is immaterlal that ttie goods were manufactured 
In, or shipped from, anotber state. 

2. Same— Pailuee to Comply with State Law— Validity op Conteact. 

A foreign corporation dolng business in Colorado, whleh bas not com- 
plied with the requirements of Act Colo. 1901, § 4 (13 Sess. Laws, p. 118, 
c. 52), by paying a tax on its capital stock, or appolntlng an agent on whom 
service may be made, cannot malntain a suit based on a contract made in 
the state in violation of such statute. 

In Equity. On exceptions to answer, 

Rogers, Cuthbert & Ellis, for complainant. 

J. E. Robinson and Charles J. Hughes, Jr., for défendant. 

HALLETT, District Judge. The contracts of January 1, 1903, and 
October 22, 1903, set up in the bill of complaint, provide for selling in 
the state of Colorado goods manufactured by the complainant, and con- 
signed to respondent from time to time. The relation of the parties was 
that of principal and factor, or, as it is now usually expressed, a sale of 
complainant's goods by respondent on commission. Clearly enough 
complainant was doing business in the state of Colorado, within the 
meaning of section 10 of the act of assembly of 1901. Laws 13th Sess. 
p. 121, c. 52. The answer avers that complainant did not at any time 
comply with the provisions of section 4 of said act of assembly in respect 
to the payment of a tax upon its capital stock, and other provisions of 
the act in respect to designating an agent upon whom service of process 
could be made, and the like. Complainant excepts to this part of the an- 
swer, on the ground that the défense should be made by plea and other 
grounds, which it is not necessary to state at length. That a foreign 
corporation must comply with such a law of the state, regulating its 
admission to the state for doing business, as the act of assembly of 1901, 
has been often adjudged. The latest case cited by counsel is full to the 
point, and no other need be mentioned. Diamond Glue Co. v. U. S. 
Glue Co., 187 U. S. 611, 33 Sup. Ct. 206, 47 L. Ed. 328. 

A possible exception of a case arising under the interstate commerce 
clause of the fédéral constitution is not found in this record. It is not 
charged, in the bill or elsewhere, that the goods in question were made 
in a foreign state, but some parts of the contracts seem to suggest that 
they were so made. If it should be shown that the goods were of for- 
eign manufacture, the case would not be différent. Complainant had 
the right, under the interstate commerce clause of the constitution, to 

IT 1. Foreign corporations "dolng business" In state, see note to Wagner v- 
Meakln, 33 C. O. A. 585. 
1 2. See Corporations, vol. 12, Cent. Dlg. §§ 2540, 2544. 
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sell its wares in the state of Colorado without let or hindrance from 
the State authorities. This is the effect of Cooper Mfg. Co. v. Fer- 
guson, 113 U. S. 727, 5 Sup. Ct. 739, 38 L. Ed. 1137, and many other 
cases reported in the books. But complainant did not stop with the 
exercise of that right. It set up business in the state of Colorado, 
with a factor in charge, and carried on such business quite extensively. 
It has been held that coal mined in Pennsylvania and sent to New 
Orléans, to be sold in open market for jowner's account, becomes on ar- 
rivai there subject to taxation as other property of the state. Brown 
V. Houston, 114 U. S. 623, 5 Sup. Ct. 1091, 29 L. Ed. 257. 

The principle is applicable to the case under considération. Complain- 
ant could sell its goods to respondent or to any other purchaser with- 
out paying tribute to the state. But when they brought goods into the 
state to be sold in the gênerai market, they became subject to the gên- 
erai law of the state in respect to foreign corporations. Not having 
complied with the act of assembly of 1901, it must be said that they 
hâve no right of action upon the contracts mentioned in the bill of com- 
plaint. It matters not that the act of assembly does not déclare the 
contracts to be void. The gênerai rule is that a contract made in vio- 
lation of a statute is void, and when a plaintiff cannot establish a cause 
of action without relying upon an illégal contract he cannot recover. 
Miller v. Ammon, 145 U. S. 421, 13 Sup. Ct. 884, 36 L. Ed. 759. 
However, this rule cannot be applicable to the goods on hand in re- 
spondent's possession when the bill was filed. Complainant must rely 
on the contracts in order to hâve an account of goods sold by respondent 
as its factor. Not so as to the goods on hand ; the title to them never 
passed to any one, and complainant had the right to reclaim the pos- 
session while they remained in specie in respondent's hands. As the 
answer may stand to some part of the relief demanded, the exceptions 
must be overruled. Other exceptions to the answer will not be dis- 
cussed. As to them, the order will be entered as marked in the margin, 
without comment. 



McFARLAND v. STATE SAV. BANK et al. 

(Circuit Court, D. Montana. September 10, 1904.) 

No. 222. 

1. Eqtjitt Plbading — DiscovEET— Effect of Waivee of Answeb ttndeb 
Oath. 

A waiver of answer under oath in a bill destroys Its efflcaey as a bill of 
discovery, and the défendant is not required to answer Interrogatories 
propounded therein. 

In Equity. On exceptions to answers. 
See 129 Fed. 244. 

Alexander Mackel, for complainant. 

McBride & McBride, for défendants Lulu F. Largey, T. M. Hodg- 
ens, State Sav. Bank, Largey Lumber Co., and Missoula Lumber 
Co. 

Bernard Noon, for défendant Edward Donlan. 
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HUNT, District Judge. The plaintiff, a citizen of Idaho, lias 
brought this suit against the above-named défendants, who are 
citizens of Montana. A mère gênerai statement of the salient fea- 
tures of the bill of complaint is now necessary. Complainant seeks 
to recover, inter alia, 1,000 shares of the capital stoclc in the Largey 
Lumber Company, which, it is alleged, were transferred to the 
défendant Lulu F. Largey without any considération therefor, 
and for her accommodation, to_ enable her to pledge the same as a 
collatéral security for a loan or loans of money from the défend- 
ants the State Savings Bank and T. M. Hodgens for carrying on 
the business of the company and to discharge its current and other 
obligations; that,_ without reading it, complainant made, executed, 
and delivered to said défendant Largey a certain instrument in 
writing, whiçh the défendants Largey, State Savings Bank, and 
Hodgens represented to him to be only an instrument to facilitate 
the more convenient and ready use of said corporate stock as a col- 
latéral security. It is further alleged that thèse représentations 
so made to him by said défendants were false and fraudulent to 
the knowledge of said défendants, and that said instrument in 
truth and in fact operated as a release and discharge of ail of com- 
plainant's property rights in and to said stock and in and to ail 
claims and demands, of whatsoever kind or nature, which he then 
had or might hâve against said défendants Largey, Hodgens, and 
Largey Lumber Company; that said transfer of said corporate 
stock and the said exécution of said instrument in writing were 
procured from him, and he was induced to exécute the same, in 
pursuance and furtherance of a fraudulent conspiracy between said 
défendants for the purpose of enabling them to obtain his prop- 
erty without paying him anything therefor; that at the time he was 
the manager of said Largey Lumber Company; that thereafter 
said défendants ousted him from the management of the corpora- 
tion, and depri\ned him of his property in the stock thereof, and 
exercised control over the same for their own use and benefit. It 
is further alleged that complainant procured and obtained a large 
number of contracts, franchises, and concessions of great value, 
which he transferred to the Largey Lumber Company; that said 
contracts, if properly handled, would hâve been very profitable, 
and his proper share in said profits would hâve been in the neigh- 
borhood of $100,000, which he seeks to recover from the défendants 
and asks for an accounting in the usual way. It is further alleged 
that, in pursuance and furtherance of a fraudulent combination and 
conspiracy between the défendants, the affairs and business of the 
Largey Lumber Company were mismanaged for the purpose of 
greatly lessening and depreciating the value of its capital stock; 
that fraudulent transfers of its property were made to some of the 
other défendants herein, some for a grossly inadéquate considéra- 
tion, and some without any considération at ail; that a number of 
transactions were made and had between said corporation and the 
other défendants in pursuance and furtherance of the aforesaid con- 
spiracy, and for the purpose of complicating the situation and to- 
make it more diiificult to detect the wrongs and secure redress. An 
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injunction is asked for, and a receiver is also prayed for. It îs also 
sought to impress a trust upon the capital stock in tlie hands of 
the défendants Largey, Hodgens, and Largey Lumber Company. 
A discovery is also sought by the complainant, and to that end 
he has annexed certain spécifie interrogatories to be propounded 
to the défendants and placed the same at the foot of his bill. The 
oaths of the défendants to their answers and their answers to the 
interrogatories are expressly waived by the complainant. 

Separate answers bave been interposed by the Largey Lumber 
Company, State Savings Bank, T. M. Hodgens, Missoula Lumber 
Company, and Edward Donlan, answering the bill generally, deny- 
ing its material allégations, and declining to answer the spécifie 
interrogatories, upon the ground that the complainant is not in 
law entitled to a discovery of the facts sought to be disclosed there- 
by. The défendant Lulu F. Largey has also answered separately, 
apparently making a full answer, and denying ail the material allé- 
gations set out in the bill. Complainant has filed exceptions foi 
insufïiciency, etc., to ail of the answers of the défendants. Ail of 
the answers of the défendants are verified. 

Complainant, after reciting his grievances, makes the following 
allégation : 

"In considération whereof, inasmuch as your orator can hâve no relief ex- 
cept In a court of equity, and to the end, therefore, that the défendants may, 
if they can, show why your orator should not hâve the relief prayed for, and 
in order that the défendants may make a full diselosure and discovery of ail 
the matters aforesaid, and according to the best and utmost of their remem- 
brance, knowledge, and belief of ail true, direct, and perfect answers make to 
the matters hereinbefore stated, but not under oath, the answer under oatU 
being expressly waived, your orator now prays the court. * ♦ •" 

Défendants having answered the principal allégations of the bill 
under oath, yet having declined to answer the interrogatories pro- 
pounded, there is presented for décision the question whether, the 
complainant having expressly waived an answer under oath, de- 
fendants may properly décline to answer the interrogatories seek- 
ing discovery attached to the complainant's bill. Were the point 
involved entirely new within this circuit, it would be more diffi- 
cult of détermination than it is, in view of the dififering opinions of 
courts and text writers. But in the case of Excelsior Wooden Pipe 
Co. V. City of Seattle, 117 Fed. 140, 55 _C. C. A. 156, which was an 
action in equity for accounting, for injunction, and praying for a 
discovery, and where complainant expressly waived an answer 
under oath, the court held that the discovery feature of the bill 
might be disregarded, first, because an answer under oath was 
expressly waived, and, second, because the bill propounded no in- 
terrogatories. While it is true the court entered upon no discus- 
sion of the point like that hère presented, still its conclusion was 
based upon the décision in the case of Huntington v. Saunders, 
120 U. S. 78, 7 Sup. Ct. 356, 30 L. Ed. 580. In Huntington v. 
Saunders it was held that, to entitle one to discovery, answer un- 
der oath may not be waived. This being correct, it would seem 
to follow that, if answer to a bill of discovery must be had under 
132 F.— 26 
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oath, answers to interrogatories attachée! to a bill of complaînt by 
way of discovery must likewise be under oath. 

The foregoing constructions of equity rule 43 also fînd support 
in Tillinghast V. Chace (C. C.) 121 Fed. 435, where Judge Brown 
says : 

"There is no Indication In the rules that interrogatories can be propounded 
to be anawered otherwise than upon oath ; and it bas generally been regarded 
as established law that a complainant walving an oath to a respondent's an- 
swer cannot hâve discovery, and that he cannot except to an answer for in- 
sufflciency in Its failure to give discovery. * * *" 

Holding, therefore, that by waiver of answer under oath the ade- 
quacy of the complaint as a bill in discovery is destroyed, it fol- 
lows that the exceptions must be overruled ; and it is so ordered. 



EVANSVIIiLE & H. TRACTION CO. v. HENDERSON BRIDGE CO. 
(Circuit Court, W. D. Kentucky, Owensboro Division. September 19, 1904.) 

1. POKEIGN COEPOKATIONS— RailBOAD COMPANT SeEKING TO CONSTKUCT LiNE 

IN Kentucky — Failtibe to Complt with State Law. 

Const. Ky. § 211, which provides that no railroad corporation doing busi- 
ness, or proposing to do business, in the state shall exercise the power 
of emlnent domain or acquire right of way or real estate until it shall in- 
corporate under the laws of the state, and Ky. St. 1903, § 841, containing 
substantlally the same prohibition, and providing the method by whlch 
a foreign corporation may become incorporated in the state by flling its 
articles of Incorporation, déclare a public policy of the state ; and a féd- 
éral court of equity, sitting wlthin the state, is wlthout authority to com- 
pel a Kentucky corporation to permit a railroad company of Indiana, 
which has not complied with such requirements, to connect with and use 
Its tracks over a bridge across the Ohio river, to enahle such foreign com- 
pany to do business wlthin the state of Kentucky. 

In Equity. Suit for injunction. On demurrer to bill. 

McHenry & Du Relie and Edwin C. Henning, for complainant. 
Helm, Bruce & Helm, Browder & Browder, Miller & Todd, and 
Charles N. Burch, for défendant. 

EVANS, District Judge. The complainant, an Indiana corpora- 
tion, which may be described as being an interurban street railroad 
company, desiring to operate a road from Evansville, Ind., to Hen- 
derson, Ky., has applied, inter alia, for a perpétuai injunction re- 
straining the défendant from refusing to the complainant the right 
to connect its tracks with the track of the défendant, both at the 
Kentucky and at the Indiana ends of the defendant's bridge over 
the Ohio river, and from refusing to complainant the right to equip 
said bridge with wiring and bonding appliances and necessary at- 
tachments for constructing, maintaining, and operating an interur- 
ban Street railroad, propelled by electricity, upon, over, and across 
the defendant's bridge, approaches, and tracks. The facts upon 

IT 1. Exclusion of foreign corporations, see note to McCanna & Fraser Co. 
V. Citizens' Trust & Surety Co., 24 C. C. A. 13. 
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which this relief is demanded are set out at length in the bill, in- 
cluding a statement of the law of Indiana making the defendant's 
bridge a pubHc highway, subject to use by others for any purpose 
to which it is adapted ; and it is averred that the défendant in due 
form accepted the provisions of the statutes of that state. 

The défendant has demurred to the bill upon several grounds, 
but the conclusion I hâve reached makes it unnecessary to consider 
any of them except the first. This ground of demurrer is that the 
bill cannot be maintained because, stated briefly, it does not aver 
nor show that the complainant has complied with the requirements 
of section 211 of the Constitution of Kentucky, nor with section 
841 of the Kentucky Statutes of 1903, which read as follows: 

"Sec. 211. No railroad corporation organized under the ,laws of any other 
State, or of the United States, and dolng business, or proposing to do business, 
in this state, shall be entitled to the beneflt of the right of eminent domain 
or hâve power to acquire the right of way or real estate for dépôt or other 
purposes, until it shall hâve become a body-norporate pursuant to and In ac- 
cordance with the lavvs of this conimonwealth." 

"Sec. 841. No company, association or corporation created by, or organized 
under, the laws or authority of any state or country other than this state, 
shall possess, control, malntain or operate any railway, or part thereof. In 
this state until, by incorporation under the laws of this state, the same shall 
bave become a corporation, citizen and résident of this state. Any such com- 
pany, association or corporation may, for the purpose of possessing, control- 
ling, maintaining or operating a railway or part thereof in this state, become 
a corporation, citizen and résident of this state by belng Incorporated In the 
manner following, namely : By flling In the office of the Secretary of State, 
and In the office of the Railroad Commission, a copy of the charter or articles 
of incorporation of such company, association or corporation, authenticated by 
its seal and by the attestation of Its président and secretary, and thereupon, 
and by vlrtue thereof, such company, association or corporation shall at once 
become and be a corporation, citizen and résident of this state. The Secretary 
of State shall issue to such corporation certificate of such incorporation." 

It is urged by the complainant that this objection is not availa- 
ble for any person except the state, which, under section 842 of the 
Kentucky statutes of 1903, may impose penalties upon the complain- 
ant if it fails to comply with the provisions of law just read. Com- 
plainant also urges that the défendant has no right to fail to perform 
a duty it otherwise owes to complainant upon the ground that the 
latter has not observed a mère police régulation of the state of Ken- 
tucky, such as the provisions of law we hâve quoted are supposed 
to be. But while there might be force in thèse contentions, if one 
party to a contract sought to defeat its enforcement by the other, 
the court feels compelled to take a différent view of this case where 
there is no contract inter partes, but where the question is as to 
the right of the state to forbid the doing by the complainant of the 
things it prays to be allowed to do over the protest of a citizen of 
Kentucky, and which, if the court shall decree must be donc without 
respect for, and without previous compliance with, the law, will 
be donc by this court's action in unconditionally admitting a foreign 
corporation into Kentucky, regardless of the laws of the state for- 
bidding it, except upon express conditions clearly pointed out in 
the Constitution and statutes. The people of Kentucky through 
their Constitution, and the Législature through the statute, hâve 
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clearly and distinctiy declared and announced the policy of the 
State, whose laws in this respect we must regard as controlling ; 
and while comity between the states will permit a corporation of one 
State to do business in another if no policy to the contrary has been 
announced, yet when such policy is announced, and conditions are 
fîxed, a court of the United States cannot, in despite of such declared 
policy, force any corporation of Kentucky to submit to such de- 
mands of a foreign corporation as are made in the bill until the 
conditions of that policy hâve been met. Bank of Augusta v. Earle, 
13 Pet. 591, 10 L. Ed. 274; Paul v. Virginia, 8 Wall. 181, 19 L. Ed. 
357; Horn Silver Mining Co. v. New York, 143 U. S. 314, 12 Sup. 
Ct. 403, 36 L. Ed. 164. True there are décisions which may qualify 
the gênerai rule in cases where certain questions of Interstate com- 
merce law may be involved, but the rights sought to be enforced 
in this suit do not in any direct sensé, if at ail, involve any such 
question. Such questions are some distance ahead. Hère the com- 
plainant, as demonstrated by the prayer of its bill, insists that a 
court of equity in Kentucky, and acting with respect to Kentucky 
property, shall compel the défendant, a citizen of Kentucky, to 
refrain from refusing to permit the complainant to connect its tracks 
with that of the défendant ; and this, too, at the instance of a com- 
plainant, which evidently, in the language of the constitutional pro- 
vision, is "proposing to do business in this state," but which has 
iiot complied with those provisions of law which constitute a con- 
dition précèdent to its right to do so. It scarcely admits of doubt, 
if the défendant is required to submit to such use of its private 
property by another, that there is something very closely resem- 
bling the exercise of the right of eminent domain, and even less 
doubt that the effect of giving the relief sought would be to give 
tîje complainant a right of way for its cars and traffîc over the de- 
fendant's bridge without anything équivalent to a condemnation 
proceeding. The bill itself contemplâtes that the complainant has 
constructed, or will constrUct, tracks of its own in Kentucky, which 
in that state it desires to connect with defendant's bridge. Thèse 
things being true, should the chancellor compel the défendant to 
do ail or any of the things demanded by the bill until the complain- 
ant shows at the threshold that it would not at least be violating 
the laws of the state when it did the things which it asks the court 
to compel the défendant to permit it to do? It seems obvions to 
the court that it should respect the laws of the state in which it 
sits in ail such cases, and should not regard the complainant as 
coming with altogether clean hands until it has complied with those 
laws ; for until it has done so, it is asking this court to compel the 
défendant to permit the complainant to do things which, if done, 
would plainly violate the laws of the state of Kentucky. This, I 
think, is asking too much of a court of the United States, partic- 
ularly when the conditions imposed by the law of the state do not 
appear to be onerous or impossible. 

The laws of Indiana, even when accepted by a foreign corpora- 
tion, hâve no force beyond the low-water Une on the Indiana bank 
of the Ohio river; and whether this court would hâve jurisdiction 



USHEK V. SCRANTON RT. CO. 405 

to compeî défendant to do anything on the Indiana part of the bridge 
might be very doubtful, unless the court could also do the same 
things as to the Kentucky part of the bridge, and thus possibly ac- 
quire some right to deal with it as an entirety. As I hâve reached 
the conclusion that this court should not, because of the Kentucky 
laws referred to, grant any rehef under the averments of the bill 
as to the part of the bridge which is in Kentucky, doubts as to the 
court's right or jurisdiction to do anything in respect to the Indiana 
part of it alone greatly increase. 

For the reasons stated, the court is of opinion that the first ground 
stated in the demurrer to the bill is well taken. This makes it un- 
necessary to consider the other grounds. 

The demurrer to the bill is accordingly sustained upon that 
ground alone. 



USHER V. SCRANTON RY. CO. 
(Circuit Court, M. D. Pennsylvanla. September 23, 1904.) 

1. Weongful Dbath^Measube of Damages — Inadequact of Verdict. 

A verdict awarding damages in the sum of $3,250 to a widow and young 
child for the death of the husband and father, who was shown to hâve 
been capable of earning $1,200 per year or more, held so inadéquate as to 
entltle the plaintiff to a new trial. 

2. New Teial— Foem of Motion— Discrétion of Court. 

The granting of a new trial being discretionary with the court, and 
subject to no fixed rule except a considération of what is just, a court 
ma.y entertain a motion by a plaintiff for a new trial conditioned on a 
ruling in favor of the défendant on a motion made by him for judgment 
non obstante veredicto. 

3. Same— Geotjnds— Newlt-Discoveeed Evidence. 

Where the court would otherwise be compelled to sustain a motion by 
défendant for judgment non obstante veredicto because of the insuffletency 
of the évidence to establish a fact essential to plaintifC's right of recovery, 
a new trial will be granted to the plaintiflf on a proper showing of newly- 
discovered évidence proving such fact. 

At Law. Sur rule by défendant for judgment non obstante vere- 
dicto on reserved point, and rule by plaintiiï for a new trial. 

Ralph L. Levy and E. W. Thayer, for plaintiiï. 
Everett Warren, for défendant. 

ARCHBALD, District Judge. It was shown by the évidence 
that the plaintifï's husband, just prior to coming to Scranton, had 
been earning from $1,200 to $1,300 a year, and while he had not 
been able to secure a position yielding anything like that during 
the few weeks he had been in this city, yet it is to be taken as 
fairly approximating his earning powers. Notwithstanding this, 
however, the jury gave a verdict of but $3,250 to compensate the 
plaintiff and her child for his death. Assuming the possibility of 
a speedy marriage by Mrs. Usher, it may be that this would not 
be out of the way. But not only is this gratuitous, but, under the 
Pennsylvanla statute, the widow sues not for herself alone, but for 
her minor children also, and the sum awarded, taking that into 
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considération, is utterly inadéquate to repre5,ent the joint loss of 
the mother and her child of tender years. The plaintiff is therefore 
entitlçd to a new trial as asked for upon this ground. 

But so, also, is she on the other ground assigned. The liability 
of the défendant company for the death of the plaintiff's husband de- 
pended upon proof of the fact that he had been accepted as a pas- 
senger at the time of the accident. But the évidence produced at 
the trial to establish this was of the most meager kind, and the 
argument of defendant's counsel convinces me that it is not suffi- 
cient, as it stands, to sustain the verdict. If the case, therefore, 
is to be disposed of on the rule for judgment non obstante, on the 
point to that effect reserved, the rule vifill hâve to be made abso- 
lute, and the plaintifï turned out of court. It is now shown, how- 
ever, by the dépositions which hâve been taken, as it was not be- 
fore, that Usher actually paid his fare to the conductor, who re- 
ceived it from him while he was riding on the step of the car, out- 
side the gâte, in which position he was when he was injured. The 
plaintifï did not know of the existence of this évidence until after 
the trial, and it is not likely she would ever hâve obtained it, ex- 
ccpt as it was brought to her notice from an entirely unlooked for 
source. In the interest of justice she should now be permitted to 
hâve the benefit of it, essential as it is to enable her to make out a 
case. 

It is said, however, that the application for a new trial in the 
alternative, in case the court should be of opinion that the défend- 
ant is entitled to judgment on the point reserved, goes far beyond 
established rules, and should not be entertained. But the appeal 
is to the discrétion of the court, to which it is difficult to set bounds, 
the controlling considération being what is just and right. It is 
well settled that the court may grant a new trial of its own motion, 
if necessary to accomplish justice (14 Encycl. Plead. & Prac. 932); 
and the length to which it can be induced to go is well shown by 
the case of Holland v. Railroad, 52 Neb. 100, 71 N. W. 989, where 
a new trial was ordered because of the loss of the stenographer's 
notes containing the rulings of the court and the bills of exception, 
which prevented a proper review of the case upon a proposed writ 
of error. To the same efïect, also, is James v. French, 1 Wilcox, 
139. Neither is authority lacking for doing just what is asked for hère. 
Thus it was held in Gring v. Burkholder,2 Woodw. Dec. 83, and Buehler 
v. Rapp, Id. 443, that where it would work injustice to enforce a rule 
for judgment non obstante veredicto, a new trial will be granted. And 
the same course was taken in Central Build. Assoc. v. Witzell, 13 Phila. 
54, where a point had been reserved upon what was supposed to be un- 
disputed facts, but it was found upon examination that certain of them 
were really in controversy. So in Patton v. Railway Co., 96 Pa. 169, and 
Central Bank of Pittsburg v. Earley, 115 Pa. 359, 10 Atl. 33, it was 
declared to be the prevailing rule, where a point had not been well 
reserved in the court below, whereby in strictness the plaintifï was 
entitled to hâve judgment entered on the verdict, to send the case 
back for a new trial instead of this, if the ends of justice required it. 
Thèse examples suffice to show that the reason for a new trial 
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which has been the subject of crîticism was entirely wîthîn the 
bounds of the established practice, and that the court did not go 
eut of its way in entertaining it. It may hâve been informally pre- 
sented, for want of accompanying affidavits disclosing the nature 
of the newly-discovered évidence relied upon, and showing why 
it could not hâve been produced before; but, if wanting in form, 
it was not in substance, which is the main thing. According to 
the showing now made, therefore, the plaintiff has a case which 
from her standpoint, at least, is complète, and if she has not been 
able to présent it as she should, by reason of the évidence now 
brought forward being unavailable, in the interest of justice she 
should be permitted to remedy this, instead of having judgment 
go against her on the reserved point. 

The rule for a new trial is made absolute, and thereupon the rule 
for judgment non obstante veredicto falls. 



TATLOR V. MARSHALU 

(Circuit Court, D. Massachusetts. May 17, 1904.) 

i:o. 1,062. 

1. Fedekai, Coitets— Pbintinq Reooed—Costs— Objections. 

Wtere, lu a suit in equlty in the fédéral court, complalnant made no 
objection that certain testimony was Immaterlal and Irrelevant, and made 
no motion to strlke out the same before the testimony was printed, he 
eould not object, after judgment In favor of défendant, to defendant's 
taxation of the amount pald for printlng such testimony as a part of the 
costs. 

In Equity. 

See 128 Fed. 741. 

Aaron T. Bâtes, for complainant. 

David F. Slade and F. W. Smith, Jr., for défendant. 

COLT, Circuit Judge, In this case, after fui! hearing upon the 
merits, the court directed the bill to be dismissed, with costs. In the 
taxation of the defendant's costs the clerk allowed $408.95 for print- 
ing the record. The complainant objects to the taxation of this 
amount upon the ground that a portion of the defendant's testimony 
was introduced against the complainant's objection, and that it does 
not properly constitute a part of the record. 

If this évidence was immaterial or irrelevant, the complainant, be- 
fore the testimony was printed, should hâve brought this matter to 
the attention of the court by a motion to strike out; and it is too 
late now, upon the entering of the final decree, to make this motion, 
which might involve a reconsideration by the court of the whole or 
a greater part of the record in the case. To much of the testimony 
taken before an examiner, especially in patent causes, objections are 
made. It would establish a very inconvénient practice to hold that 

î 1. See Costs, vol. 13, Cent Dlg. § 969. 
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a party may waît until after final hearing on the prînted record, and 
then for the first time, on the question qf the allowance of costs, 
press his objections that certain testimony was improperly admitted. 
This évidence constituted a part of the, record until it was stricken 
out, and as such it was plainly the duty of the défendant to print it. 
The case having been decided in favor of the défendant, there is no 
Sound reason why, under the rules, the printing of this testimony 
should not be allowed in the taxation of defendant's costs. 

The clerk's taxation of costs is afïirmed, and a decree may be 
entered as submitted, with the clerk's taxation of costs inserted. 



GREEVT V. JACOB TOME INSTITUTB. 
(Circuit Court, W. D. Pennsylvania. July 6, 1904.) 

1. Removal of Catises^Jxjeisdiction— Foreign Aïtachment. 

Where a Pennsylvania court bas acquired jurisdiction of a suit by at- 
tachment agalnst a foreign corporation under the state statute, a fédéral 
court bas jurisdiction on removal of the cause by either the défendant or 
a garnlshee. 

2. Gaknïshment undeh Foeeign Attachment— Défense bt Gaenisiiee. 

Where, In an action by foreign attachaient under the Pennsylvania 
statute, the writ is served by garnlshment and the défendant malles de- 
fault, the garnlshee la not entitled to be heard on a défense going to his 
own Uability until judgment bas been entered and a writ of scire facias 
Issued agalnst blm. 

On Plea to Jurisdiction. 

Thos. H. Greevy and F. G. Patterson, for plaintiflf. 

F. H. Gufify, W. H. Dawson, and J. M. Stoner, for défendant. 

BUFFINGTON, District Judge. In this case the plaintifï, 
Thomas H. Greevy, brought a suit in foreign attachment in the 
common pleas of Blair county against the Jacob Tome Institute 
to recover for alleged services as counsel. The sheriflf returned that 
he had attached a certain satchel and its contents, which were rep- 
resented to be coupon bonds of the city of Altoona, "said satchel 
at the time of said levy being in the possession of the Third Na- 
tional Bank of Baltimore, by A. B. Crouch, its assistant cashier," 
in the county of Blair; that "I summoned the said A. B. Crouch, 
assistant cashier, as garnishee, in the présence of Joseph F. Ham- 
mers and N. B. Boncroft, two crédible witnesses of the neighbor- 
hood, and announced to him that I attached the said satchel and 
contents ; and I delivered to said garnishee a true and attested copy 
of said foreign attachment." Subsequently the bonds were returned 
to the bank upon the giving of security, and thereafter it présentée 
a pétition alleging that it and the défendant, the Tome Institute, 
were citizens of Maryland, tendered a bond, and the cause was 
removed to this court. A subséquent motion of the plaintiff to 
remand was denied. 

The Tome Institute has entered no appearance in the cause. The 
plaintiff having issued a rule to plead and served the same on coun- 
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sel for the removing garnishee, such counsel appeared spedally and 
filed a plea denying the jurisdiction of the court. On the argument 
of that rule they contend, first, that a foreign attachment will not 
lie against the Jacob Tome Institute, a foreign corporation ; sec- 
ond, that the Third National Bank of Baltimore, being a foreign 
corporation, cannot be made a garnishee in foreign attachment ; and, 
third, that Rev. St. § 5242 [U. S. Comp. St. 1901, p. 3517], exempts 
it from suit in this case. On the other hand, the plaintifï avers that 
the garnishee cannot be heard at this state of the proceedings ; that 
its rights will be determined when a judgment is obtained against 
the défendant and a scire facias is issued against the garnishee. 

The first inquiry is as to the jurisdiction of the state court from 
whence this case was removed. A writ of attachment against a 
foreign corporation is authorized in Pennsylvania under section 
76, Act June 13, 1836 (P. L. 571; Purd. Dig. p. 930). This proceed- 
ing is one in rem, and is intended to compel appearance by a non- 
resident by attaching its property found within the court's juris- 
diction. If the défendant appears, the case proceeds as in a per- 
sonal action. If it does not appear, the judgment is restricted to 
.such property of the défendant as was attached. It therefore ap- 
pears that, if this cause had remained in the common pleas of Blair 
county, that court would hâve had jurisdiction over the défendant 
if it appeared, or over its attached property if it failed to appear. 
It will further appear by the fédéral authorities (Bushnell v. Ken- 
nedv, 9 Wall. 387, 19 L. Ed. 736; Sayles v. Northwestern Insur- 
ance Company, 2 Curt. 212, Fed. Cas. No. 12,421) that if the de- 
fendant had removed the cause to the fédéral court, although such 
court could not bave acquired jurisdiction over the défendant in 
an original case, the jurisdiction rightfully acquired by the state 
court was not ousted by removal. Now, if the défendant by re- 
moval could not oust acquired jurisdiction, it follows that no such 
resuit ensues because the garnishee removes the cause and raiàes 
the question. We are therefore of opinion that the first contention 
of the garnishee must be decided adversely. 

As to the other two questions, which are personal to the gar- 
nishee, we do not see why they could not be raised hereafter when 
a scire facias issues against the garnishee. The défendant has en- 
tered no appearance in the cause, and more than three terms hâve 
elapsed. Under the Pennsylvania statute (section 1, Act May 10, 1889 ; 
P. L. 183; Purd. Dig. p. 933) the plaintifE is entitled to move for 
judgment, which under the Pennsylvania practice (1 Brewst. Prac. 
p. 83) is a judgment in default of an appearance, with direction to 
the prothonotary to assess the plaintiff's damages. Such judgment, 
when entered, will not be a gênerai judgment against the défend- 
ant, but will be limited to such of its property attached as shall 
hereafter be found to hâve been in the hands of the garnishee. 
IJpon the entry of such judgment the plaintifï may hâve a writ 
of scire facias against the garnishee, as provided in section 54, Act 
June 13, 1836 (P. L. 570 ; Purd. Dig. p. 933), and thereupon the gar- 
nishee may raise, inter alia, such questions and défenses as it has 
sought to raise, we think, prematurely, by the plea. 
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It is therefore now decided that in this removed action of for- 
eign attachment this court acquired jurisdiction over the défend- 
ant foreign corporation in rem, that the défendant has failed to 
appear for more than three terms, and the plaintifif is entitled to 
move for a judgment, limited to the property of the défendant 
attached. Such orders are entered without préjudice to the right 
of the garnishee to any and ail défenses it may hâve, and especially 
to a traverse of the allégation that the bonds attached were the 
property of the Tome Institute. 



HtroSON V. LIMBSTONE NATDRAL GAS CO. 
(Circuit Court, W. D. Pennsylvanla. September 13, 1904.) 

1. COBPOEATIONS— LiABILITT 01" StOCKHOLDEES AFTEB DISSOLUTION— ToBTS OF 
COBPOEATIOKS. 

In the absence of statutory authorlty therefor, stockholders of a dls- 
solved corporation cannot be held Indlvîdually llable for damages caused 
by an act of négligence of the corporation commltted In the conduct of it» 
business before dissolution. 

Sur Rule upon Stockholders Granted January 30, 1904, 

A. O. Fording, for complainant. 
Orr Bufifington, for respondent. 

ACHESON, Circuit Judge. This suit originated in the District 
Court, sitting in admiralty, and has come into the Circuit Court 
by certificate, under the provisions of section 601 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 484] , on account of the personal 
relation to the case of the District Judge. The libel, which is in 
personam against the Limestone Natural Gas Company, was filed 
by J. S. Hudson on October 10, 1902. The return of the marshal 
shows service of process of the District Court upon the secretary 
of the défendant company on October 14, 1902. The libel sets forth 
that the défendant company is a corporation of the state of Penn- 
sylvanla, domiciled in the county of Armstrong, and, by virtue of 
the powers vested in it by its charter, was engaged in the year 1899 
in the business of conveying natural gas for use as fuel from gas 
fields lying eastwardly of the Allegheny river to consumers living 
on the westwardly side of that river, and, in the prosecution of 
its business, constructed and maintained a pipe across the Alle- 
gheny river, laid upon the bed of the river, and fixed in place by 
iron stakes and hooks; and the libel charges that one of thèse 
stakes had been so carelessly and negligently set in place that it 
projected an unnecessary distance above the pipe, or had become 
loosened and worked out of place, and that the libelant's steam 
vessel, Nellie Hudson, No. 3, on May 15, 1899, in navigating the 
river, ran against this stake so negligently placed or maintained, 
and sustained injury, and for the damages so sustained this suit 
was brought. 

The défendant company was a corporation created under and by 
virtue of the laws of Pennsylvania. Before the commencement of 
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this suit, namely, on March 17, 1902, application by pétition had 
been made by the said corporation to the court of common pleas 
of Armstrong county (the court of proper jurisdiction) for a dis- 
solution, under the Pennsylvania act of Assembly of 9th April, 
1856 (P. L. 293), and on this application a decree was entered by 
that court on May 5, 1902, dissolving the corporation. The act of 
1856 provides that a decree for the dissolution of a corporation shall 
not go into effect until a certiiied copy thereof shall be filed in the 
ofRce of the secretary of the commonwealth, and that was not done 
in this case until August 27, 1903. The libelant, in and by his pé- 
tition filed herein on January 30, 1904, suggested that the défend- 
ant corporation had been dissolved in the manner aforesaid, and 
îurther set forth that J. H. McKane, R. McCollough, R. P. Marshall, 
H. H. Weylman, Orr Buffington, Thos. McConnell, C. J. Jessop, 
E. T. McGivern, T. M. Allison, and Boyd S. Henry were members 
of the said corporation both at the time when the présent cause of 
action accrued, and at the time of the said dissolution ; and on the 
libelant's motion a rule was granted upon the said named persons 
to show cause "why the said suit should not stand against them, 
and each of them, and why damages in the said suit should not be 
assessed and recovered against them, and each of them, instead of 
the said corporation." Thereupon the named persons, appearing 
by counsel only and solely for the purpose of contesting the right 
of the libelant to maintain the said rule, moved the court to vaçate 
and discharge the same. The case bas been heard by the court 
upon this rule and the motion to vacate it. 

The libelant presses this rule upon the supposition that by the 
dissolution of the défendant corporation this suit "is abated so far 
as the corporation as such is concerned," citing in support of this 
view the following fédéral décisions: Greeley v. Smith, 3 Story, 
657, Fed. Cas. No. 5,748; Mumma v. The Potomac Company, 8 
Pet. 281, 8 L. Ed. 945 ; National Bank v. Colby, 21 Wall. 609, 22 L. 
Ed. 687; Pendleton v. Russell, 144 U. S. 640, 12 Sup. Ct. 743, 36 L. 
Ed. 574. But assuming that the suit against the corporation de- 
fendant could not be maintained, or that it has abated, by reason of 
the dissolution of the corporation, does it follow that the individual 
members who were stockholders of the dissolved corporation can 
be substituted or added as défendants in this suit, and charged 
personally with the damages which the libelant hère claims? Not- 
withstanding the earnest and very ingenious argument of the learn- 
ed counsel for the libelant, I am not convinced that the libelant is 
entitled, under this rule, to any relief against stockholders. The 
charter of this corporation did not subject the stockholders to Per- 
sonal liability for this cause of action. No such liability is impos- 
ed upon the stockholders either by the gênerai corporation law of 
Pennsylvania, or by the act of May 29, 1885 (P. L. 29), under which 
this corporation was created. Indeed, the libelant does not allège 
any statutory individual liability. The argument in behalf of the 
libelant assumes that the case is determinable upon common-law 
principles. But the décisions cited do not, I think, sustain the conclu- 
sion urged by the libelant. The exemption of the individual cor- 
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porate niember from personal liability upon such a daim against 
the corporation as is hère sued for is a fundamental principle in the 
gênerai law governing corporations. The cause of action hère is 
simply corporate négligence by the défendant company in conduct- 
ing its legally authorized business. The stockholders against 
whom the libelant seeks a personal decree had no direct individual 
connection with the alleged négligent act complained of. No doubt, 
the libelant, if he has a valid claim, has an équitable right to resort 
to the assets of the dissolved corporation. But under the law of 
Pennsylvania those assets are to be administered by the court 
of common pleas, which, before this suit was brought, acquired a 
jurisdiction and decreed corporate dissolution. None of the cor- 
porate assets are in the hands of, or under the control of, indi- 
viduals against whom this rule was taken. Moreover, the purpose 
of this rule is not to reach corporate assets, but to obtain a decree 
against corporators individually, based upon a supposed personal 
liability. 

The rule granted on January 30, 1904, at the instance of the libel- 
ant, must be discharged, and it is so ordered. 



BRADY V. OSBORN ENGINEERING CO. 

(Circuit Court, M. D. Pennsylvania. September 24, 1904.) 

No. 2. 

i. AssxjMPSiT— Pleading undbb Pennsylvania Statute— Affidavit or Dé- 
fense. 

The Pennsylvania Procédure Act of May 25, 1887 (P. L. 271), which pro- 
vides that In the action of assumpsit the plalntilï's statement shall be re- 
plied to by affldavit, but which also includes in such action ail demands 
formerly recoverable in debt or covenant, as construed by the Suprême 
Court of the state, entitles a plaintiff to judgment for want of an affldavit 
of défense only in actions on demands which are liquldated and certain, 
or which can be made so by proper averments ; and an affidavit of défense 
Is not requlred In an action to recover damages for the breach of a contract 
by defendant's fallure to perform it In a proper manner. 

2. Same. 

In an action In which no affldavit of défense is requlred under the 
Pennsylvania statute (P. L. 271), a plaintiff is not entitled to judgment on 
the ground that an affidavit of défense filed Is Insufficient. 

At Law. On rule for judgment for want of a sufficient affidavit 
of défense. 

J. C. Johnson, for plaintiff. 

C. LaRue Munson, for défendants. 

ARCHBALD, District Judge. By the Pennsylvania Procédure 
Act of May 25, 1887 (P. L. 271), it is provided that in the action 
of assumpsit the plaintiff's statement shall be replied to by affi- 
davit; but as this action, by the same, is made to include ail de- 

H 1. See Contracts, vol. 11, Cent. Dlg. § 1704. 
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mands theretofore recoverable in debt or covenant, the existing 
distinctions being declared to be abolished, the courts hâve not 
followed it literally, and notwithstanding its positive mandate hâve 
modified it materially by judicial construction. In Osborn v. First 
National Bank, 154 Pa. 134, 26 Atl. 289, suit was brought to recover 
the penalty given by act of Congress for taking usurious interest ; 
the action being assumpsit. An affidavit of défense was demanded, 
but it was held that it was not required, the action being substan- 
tially one of debt for a penalty, ex delicto, and not ex contractu, 
in character. "It is assuming too much to say," says Green, J., 
"that because the action by which a recovery must be had for a 
penalty is assumpsit, under the act of 1887, therefore debt for a 
penalty is to be treated as if it were debt for an obligation arising 
ex contractu." In Bartoe v. Guckert, 158 Pa. 124, 27 Atl. 845, the 
action was assumpsit for the penalty of $200 given by the Pennsyl- 
vania Act of June 10, 1881 (P. L. 110), for failure to properly plug 
an abandoned oil well, and a similar ruling was made. In Corry 
v. Pennsylvania Railroad, 194 Pa. 616, 45 Atl. 341, the plaintiff's 
trunk was rifled of its contents at the defendant's station, and dam- 
ages were sought to be recovered because of its négligent keeping. 
Eut it was held that, although in form assumpsit the action was 
essentially ex delicto, and that no affidavit was required in consé- 
quence. "It seems to us quite clear," says the court, "that it was 
intended to limit the actions of assumpsit for which judgment may 
be asked for want of an affidavit of défense to such only as were 
founded upon contract alone. There is nothing in the languagc 
of either section [of the act] which contemplâtes cases in which the 
cause of action may be ex delicto, or of a mixed character, contain- 
ing an élément of contract and an élément of tort. The plain infer- 
ence from the language of both sections is that it was the intention 
of the Législature to limit this remedy to causes of action which 
were either actually in writing, or contracts the whole détails of 
which could be plainly set down in writing, with particular terms 
and limitations, so that the liability for the payment of a definite 
sum of money could be expressed. Where the élément of négli- 
gence enters into the relation of the parties, indefinite and uncer- 
tain damages, depending not on any stipulations of the parties, 
whether express or implied, but on the uncertain verdicts of juries, 
become substituted as the foundation of the right of recovery." 

This exposition of the law rules the présent case. According to 
the written proposais set out in the déclaration, the défendants 
were to make plans for and supervise the overhauling and putting 
in proper working order of the plaintiff's mines and connected coke 
ovens at Emporium, Pa. But the action is not for the failure on 
the part of the défendants to perform this contract, but for their 
failure to perform it as they ought. It is based on the implied un- 
dertaking that they were possessed of, and would exercise, the nec- 
essary professional skill to do the work properly. If there was a 
lack of this, by which the plaintifï was injured, he is entitled to 
damages, but the difficulty is that for the purposes of the présent 
rule there is nothing in the contract or outside of it by which thèse 
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can be measured. They must, of necessity, be submitted upon 
suitable évidence to the détermination of a jury, by whom alone 
they can be fixed. It is conclusive of the question that if judg-ment 
were now given in favor of the plaintiff, it would be impossible to 
say for what amount it should be entered. It is true that an at- 
tempt is made by the plaintiff to specify the damages, which are 
declared to be so much with respect to one pièce of work and so 
much with respect to another. But even if thèse amounts could be 
accepted — as of course they cannot — they are not consistent with 
the gênerai claim for damages at the end, where $100,000 is asked 
for, although the separate items foot up to over $200,000. It is 
manifest that the affidavit of défense law was not intended for such 
a case. It is only where the action proceeds for a sum certain, or 
for that which by proper averments can be made so, that it has 
effective place, and to that it must be confined. Where the demand, 
as hère, is for damages which cannot be liquidated by référence 
to any definite standard, no affidavit is required. 

It is not important to consider, therefore, whether the affidavit 
which has been filed in the présent instance discloses a défense or 
not. The plaintiff would not hâve been entitled to judgment had 
there been none whatever, and he has no better right because the 
affidavit is bad. Bartoe v. Guckert, 158 Pa. 124, 27 Atl. 845. 

The rule for judgment is discharged. 



In re MILLER, 

In re ADAMS. 

(District Court, D. Vermont. September 12, 1904.) 

1. Bankrxjptcy — Pbovable Debts — Implied Ageekment to Pat Rent. 

A bankrupt for several years occupled premises which were owned by 
him and his wife's father In common. The latter afterward deeded to the 
bankrupt, who subsequently conveyed the property to clalmant, who waa 
bis wife's mother. There dld not appear to hâve been any actual con- 
sidération for the conveyances, or any intention to change the bankrupt's 
actual relation to the property. Held, that there was no Implied promise 
on his part to pay rent which would support a claim therefor against his 
estate. 

In Bankruptcy. On review of referee's décision with respect to 
claim of Abbie L. Adams. 

Emmet McFeeters, for claimant. 
Max L. Powell, for trustée. 

WHEELER, District Judge. From the facts found and reported 
by the référée, the bankrupt and his wife's father appear to hâve owned 
land together, upon which the father erected a building with a store be- 
low, which was occupied by them as partners in the clothing business, 
and a dwelling above, which was occupied by the bankrupt and his 
family. After several years the father deeded the property to the 
bankrupt, and he took the clothing business alone, and April 13, 1894, 
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He conveyed the premises to the claîmant, his wife's mother, and he 
continuée! the business and his occupancy of the premises to the time 
of his bankruptcy, in 1903, without payment of, or any agreement for, 
rent. The claim is made by the mother for a reasonable rent since 
the conveyance to her, found to be $20 per month, as implied by 
law. The question is whether the law raises such a liabihty. When 
the father-in-law erected the building upon the common land of him- 
self and the son-in-law, it became their common property, with the 
cost of it to be adjusted between them. The occupancy by the bank- 
rupt of more than his share would hâve to be accounted for in the 
same way. Hayden v. Merrill, 44 Vt. 336, 8 Am. Rep. 372. There 
would be no relation of landlord and tenant, but only of tenants in com- 
mon, between them. The conveyances do not appear to hâve been 
made upon any actual considération, or any agreement to change the 
relation of the son-in-law to the property, but only to change the légal 
title to the mother-in-law. The occupancy of the bankrupt was left 
to be that of a tenant in common as it was before, from which no im- 
plication of the relation of landlord and tenant or liability to pay rent 
would arise. An express agreement for that purpose would be neces- 
sary. Chamberlin v. Donahue, 44 Vt. 57. 
Claim disallowed 



HORSKINS y. SANDERSON. ! 
(District Court, D. Vermont. September 17, 1904.) 

1. BANKETTPTCT— JUEISDICTION OF COUETS — SUITS BY TETJSTEES, 

Bankr. Act July 1, 1898, c. 541, §§ 60b, 67e, 70e, 30 Stat. 562, 564, 566 
[U. S. Comp. St. 1901, pp. 3445, 3449, 3452], as amended by Aet Feb. 5, 
1903, c. 487, §§ 13, 16, 32 Stat. 799, 800 [U. S. Comp. St. Supp. 1903, pp. 
416, 417], conter jurisdlction on a court o£ bankruptcy of a plenary suit 
by a trustée to avold unlawful préférences, or to recover property trans- 
ferred in violation of the act; and in such a suit, to establish rights In 
property within the district, a nonresident défendant, claiming adversely, 
may be brought In by an order and service, in accordance with Rev. St. 
§ 738. 1 

2. Same— Weit op Sequestkation. 

In a suit in equity by a trustée in bankruptcy to establish rights in 
property, the court may issue a wrlt of séquestration to prevent the re- 
moval of the property from the district, vfhere the showing is not such 
as to warrant the appolntment of a receiver. 

In Equity. Suit by trustée in bankruptcy to establish rights in 
property. On motion for appointment of receiver. 

Alfred A. Hall, for trustée. 
Charles G. Austin, for défendant. 

WHEEIvER, District Judge. The bankrupt was for more than 
four months before the bankruptcy proceedings, and ever since has 
been, in possession of a large farm in this district, with stock and 
Personal property thereon, which the trustée claims belongs in part 
tô the estate of the bankrupt, and some of which personal property 
has been removed by the défendant, a citizen of Massachusetts, to 
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that State, and the nominal possession of the farm cHanged to him 
within the four months. ïhis suit is brought by the trustée to 
reach alleged rights of the bankrupt to the property for the benefit 
of the estate, and has been heard on a motion for a receiver to that 
end. A preliminary question has been made as to the jurisdiction 
of this court and the regularity of the procédure. Jurisdiction over 
the subject-matter seems to be given to this court as a court of 
bankruptcy by the amendments of 1903, to the bankrupt law. It 
extends by the amendment of section 70e (Act Feb. 5, 1903, c. 487, 
§ 16, 32 Stat. 800 [U. S. Comp. St. Supp. 1903, p. 417]) to the re- 
covery of any property from any transfer which any creditor might 
hâve avoided; by that of section 60b (Act Feb. 5, 1903, c. 487, § 13, 
32 Stat. 799 [U. S. Comp. St. Supp. 1903, p. 416]) to the recovery of 
unîawful préférences; and bv that of section 67e (Act Feb. 5, 1903, 
c. 487, § 16, 32 Stat. 800 [U. S. Comp. St. Supp. 1903, p. 417]) to the 
recovery of property conveyed or transferred within the four 
months. The jurisdiction conferred seems to be that which would, 
in cases like this, be exercised by plenary suit, to be tried according 
to the usual rforms and methods, instead of by summary pétitions 
referred to référées. This proceeding seems to be an appropriate 
suit in equity for the purposes of the relief sought. The défend- 
ant is an inhabitant of another jurisdiction, where the ordinary 
process of this court does not run. But section 738, Rev. St., seems 
to provide for service in such cases by spécial order of the court, 
which has been donc in this case, and the défendant has appeared 
and answered. Therefore the jurisdiction appears to be complète, 
and the proceedings regular. 

Upon the merits of the motion, the answer is a full déniai of the 
equity of bill of complaint, and as to interfering with the custody 
of the property, is to be taken as true till it is overcome by proof 
in an orderly manner. The motion must therefore be overruled. 
As the matter is situated, some lien upon the property, which the 
défendant admits he is taking, from time to time, out of the dis- 
trict, may be necessary and proper, if available. That a writ of 
séquestration in an equity case in this district may be used for that 
purpose, and served by copy of record, without disturbing actual 
custod}^ is well shown in Steam Stone Cutter Co. v. Sears, 20 
Blatchf. 23, 9 Fejd. 8, and in Steam Stone Cutter Co. v. Jones, 21 
Blatchf. 138, 13 Fed. 567. Such a proceeding would be in the same 
line as the receivership asked for, and less drastic and disturbing. 

Motion for receiver denied, with leave to apply for writ of séques- 
tration. 
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LYNCH y. BUET et aL 

BURT et al. y. LYNCH et aL 

(Circuit Court of Appeals, Bighth Circuit. August 24, 1904.) 

Nos. 1,894, 1,895. 

1. JUDGMENT— ENTBT OF ReCOBD— NoBTH DAKOTA STATTJTB. 

Eev. Codes N. D. 1899, §§ 5479, 5487, 5488, requlre the clerk of the 
district court to keep among tlie records of the court a judgment book, 
in whlch the judgment in each case Is to be entered by the elerb upon 
the order of the court or judge. In one court it was the practice for 
the clerk, as each order for judgment was made, to promptly write 
out the judgment with a typewriter upon separate sheets of paper of 
uniform size, to sign the judgment and afflx the seal of the court, to 
number the sheets consecutively accordlng to the chronologlcal order in 
which the judgments were written out, and to place and securely keep 
thèse sheets in their proper order in a compact pareel in an inclosed box 
or case in the form of a book labeled "Judgment Book," until there should 
be suflicient of them to make a bound volume, when they were perma- 
nently bound together, preserving the same order, and with the same 
paging. Held, that such practice must be presumed to hâve been known 
to and approved by the court, and that the sheets as kept constituted a 
judgment book witbin the statutes, and a judgment from the time of its 
entry therein was as effective for ail purposes as though entered in a 
bound volume. 

2. Execution— Property Subject to Sale— Riqht of Rédemption in Lands. 

Under Rev. Codes N. D. 1899, §§ 5541, 5544, 5548, which gives a judg- 
ment debtor one year in which to redeem land from a sale on exécution, 
during which time he retains the right of possession and the légal title, 
he bas during such year a substantlal Interest in the property, which. 
under section 5507 of such Codes, as well as by the rule prevailing else- 
where, is subject to sale on exécution. 

5. Same— Pbopebty Feaudulentlt Teansfebred— Noeth Dakota Statute. 

Under Rev. Codes N. D. 1899, §§ 5052, 5080, which provide that every 
transfer of property with intent to defraud creditors is void as against 
ail creditors of the debtor, and that one who bas fraudulently dispos- 
sessed himself of property may be treated as though he still had pos- 
session, the title and ownership of property so transferred remains in 
the debtor, and is subject to levy and sale on an exécution at law against 
him in like manner as though no transfer had been attempted. This is 
true, not only of transfers directly from the debtor made with such fraud- 
ulent Intent, but also of transfers whereby bis title and ownership are 
passed to another for the like dishonest purpose through the agency of 
a judicial sale. 

4. Judgment on Collatebal Note— Satisfaction of Pbincipai, Debt. 

A holder of two notes against the same maker, one of which is col- 
latéral to the other, and one havlng an indorser, Is entltled to sue and 
recover judgment upon each ; but the judgment upon the collatéral note 
is also collatéral, and is satlsfled by a satisfaction of the principal judg- 
ment, and a sale of property thereunder after such satisfaction Is wholly 
unauthorized. 

6. Fbaudulent Conveyancb— Subséquent Judgment against Gbantoe— Not 

Conclusive upon Geantee. 

A judgment against a grantor in a fraudulent conveyance, rendered 
subsequently to the conveyance, is not conclusive upon the grantee as 
to the existence or amount of the debt at the time of the transfer, because 
he cannot be prejudiced in respect of a pre-existing right by a Judgment 
to which he is a stranger. 

132 F.— 27 
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6. BxECTTTiON Sale— KiGHT of Rédemption Pueelt Statdtort. 

The right of rédemption fronj, exécution sales Is purely statutory, and 
the extent or measure of the rlght is to be found In the statutory terms 
prescrlbing the time and method of its exercise and deslgnatlng the per- 
sons who may exercise It. 

7. SAME— ÉNFOECEMENT OF RiGHT BT SUIT IN BqUITT AFTEB EXPIRATION OF 

Pbescribed Time. 

A statutory right of rédemption may be enforced In equity, when Its 
exercise in conformity with the statutory requirements is wrongfully 
denied, obstructed, or prevented, or where, before the rlght can be exer- 
dsed, It Is necessary to détermine by judiclal proceedings in whom the 
right rests, from whom the rédemption can be made, or the amount 
requlsite to effeet It; but a rédemption cannot be otherwise accomplished 
through a suit In equity after the expiration of the prescrlbed time. 

8. SAME— FACTS— RULING. 

The purehaser àt an exécution sale upon a judgment rendered in a 
State court brought a suit In êqùity in a fédéral court to hâve a prier 
conveyance declaréd fraudulent as to creditors and to bave the title 
quletêd, subject only to the right of the grantee to redeem from the exécu- 
tion saie, the time for which had not explred. The right of the grantee 
to redeeim was clear and was conceded. It was well linown that re- 
deûiptlon conld be made by payment to the sheriff, and the amount was 
readily ascertalnable. Rédemption was not made or offered to be made 
under the statute wlthin the time prescrlbed, but on the day before the 
time expired the grantee pald Into the registry of the fédéral court the 
requlsite amount, to be there held to abide the final decree, without 
préjudice to the rights of the complainant In that suit the grantee 
sought to entirely avold the exécution sale upon grounds whIch were ob- 
vlously without merlt and could not bave been presented with any reason- 
able hope of success. Rédemption was contemplated only in the event 
that the effort to sustain the fraudulent conveyance should fail and the 
exécution sale should be sustalned. HeU, that the payment into the 
registry of the fédéral court was not the équivalent of rédemption under 
the statute or of an oflfer thereof ; that the course pursued was vexatious 
and devold of honest purpose, and equity would not relleve from the 
failure to redeem under the statute and within the prescrlbed time. 

9. Same. 

The same land was sold upon exécution to satisfy each of two judg- 
ments for the same debt. The judgment créditer, who became the pur- 
ehaser at each sale for the fuU amount of the judgment, acted in thu 
bellef that the judgments represented separate debts, and the circum* 
stances , tended to justify that bellef. A grantee of the debtor under a 
prior çopveyance made to defraud creditors knew, as did the debtor, for 
whom she was secretly acting, that the two judgments were for thp' 
same debt. The grantee sought to avoid both sales upon other grounds, 
and so to defeat a clalm which she knew to be honest, rather than to re- 
deem wlthln the statutory period from the sale which was valid. Held 
that the case was not one In which rédemption could be enforced in equitj 
after the statutory period had explred. 

10. Equity— Adverse Bqitities Pkotected by Ubanting Relief upon Con- 
dition. 

Adverse equities growlng out of or closely connected with the subject- 
m'atter of a suit are protected by awarding a party the relief to which 
he Is entltled only on condition that he accords to his adversary the cor- 
responding right to which hé also is entltled. 

11. Peaudulent Conveyances— Setting Aside in Equity— Reimbuesement 
OF Ubantee fok Expenditubes. 

A grantee in a fraudulent conveyance, who was a conscious participant 
in the fraud, on the setting aside of the conveyance is not entltled to re- 
cover expenditures made to protect his title; but one clalming through 
him in good faitb, who did not partlclpate in the fraud, although buylng 
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under such elrcumstances as to be constructlvely chargeable with notice, 
Is In equlty entltled to be relmbursed for expendltures In the payment of 
taxes or prier liens. 

12. SaME— PUECHASEE Pendente Lite— Liabilitt foe Costs. 

One who purcliased an interest in land from a fraudulent grantee pend- 
Ing a creditors' suit to set aslde the conveyance, and fnrnished money 
to redeem from a lien prior to that of the complainant, and also to enable 
his grantor to continue the litigation, in the belief that the title acquired 
was valid, is entitled on a deeree for complainant to be reimbursed for the 
amount expended in paying ofC the prior lien with interest from the date 
of payment, and to be subrogated to ail the rights of the holder of the 
lien discharged, although they may extend to lands other than those in- 
cluded in his pnrchase. On the other hand, although not a party to the 
suit until shortly before the deeree, he is chargeable as against hia clalm 
for reimbursement with the taxable costs incurred in the suit after the 
date when he became a party in interest. 

Appeal from the Circuit Court of the United States for the District 
of North Dakota. 

George S. Grimes (Robert M. Pollock, on the brief), for Lynch, 
Dwinnell, and Grimes. 

James B. Kerr, W. P. Warner, and Stiles W. Burr (D. G. Maclay 
and Charles G. Lawrence, on the brief), for Burt and Phipps. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
SHIRAS, District Judge. 

VAN DEVANTER, Circuit Judge. Thèse are cross-appeals from 
a deeree declaring certain transfers and mortgages of lands in Steele 
county, in the state of North Dakota, fraudulent and void against the 
creditors of Bartholomew Pickert, quieting (subject to the performance 
of a prescribed condition) Lynch's title to thèse lands obtained through 
exécution sales upon judgments against Bartholomew Pickert, and dis- 
missing Burt's cross-bill seeking to hâve such exécution sales declared 
unauthorized, fraudulent, and void, or, if they should be sustained, to 
effect a rédemption therefrom. The printed record and the briefs of 
counsel are voluminous, the former covering 1,400 pages and the latter 
500 pages. There is much conflict in the évidence, and counsel dififer 
widely as to the facts proved and the rules of law applicable. The 
printed record and the briefs hâve been attentively read, and, with the 
oral arguments, hâve been carefully considered, but the reasonable 
limits of an opinion permit only a statement of what we deem to be 
the salient facts and the controlling principles of law. 

January 30, 1892, Bartholomew Pickert, the owner of the légal title 
to the lands in controversy, embracing 10^4 sections, executed to the 
Pickert Land, Grain & Stock-Raising Company a deed for nine sections, 
but the deed was withheld from record until March 1, 1893. October 
10, 1893, he executed to Fannie Pickert (now Fannie Snow), a brother's 
daughter, a $5,500 mortgage on the remaining section and a quarter. 
October 17, 1894, he executed to the same nièce, upon the same lands, 
a $1,500 mortgage. This deed and thèse mortgages were without any 
considération, and the purpose of their exécution was to cover up Bar- 
tholomew Pickert's property and place it beyond the reach of his cred- 
itors. The exécution and recording of the deed to the stock-raising 
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Company were not followed by any change in the possession, control, 
or management of the nine sections, or by any change in the use of the 
income therefrom. June 18, 1896, ail of thèse lands were sold to 
George S. Grimes under an exécution upon a judgment recovered 
by Allen, Moon & Co. against Bartholomew Pickert, which had been 
a lien uppri the lands since October 1, 1893. Grimes purchased for 
the benefit of Allen, Moon & Co., and bid the full amount of their 
judgment. A certificate of sale was issued to him by the sheriff, which 
was to be followed by a deed at the expiration of one year from the 
sale, if in the meantime the lands were not redeerned. June 9, 1897 — 
three days before the expiration of the period for rédemption — the 
sheriff's certificate was assigned to Flora J. Burt, and, there being no 
rédemption during the year, a deed was executed and delivered to her 
by the sheriff. The amount paid to Grimes for the assignment of the 
sheriff's certificate was $790.34, the amount required to redeem from 
the sale. The lands were then worth more than $30,000 in excess of 
the only other bona fide incumbrance thereon. Bartholomew Pickert 
had an indebtedness of many thousand dollars, contracted in 1892, and, 
if he had openly redeemed from this exécution sale, the unsecured hold- 
ers of this indebtedness would bave been thereby invited to enforce 
payment of their claims in the same way Allen, Moon & Co. had donc. 
Burt did not purchase the sheriff's certificate with her own means or 
for her own benefit. She had never bought any land, had not seen 
thèse lands, and did not know their character or value, the extent to 
which they were incumbered, or the state of the title. She says she 
was led to make the purchase by overhearing conversations between 
Bartholomew Pickert and Rozel F. Pickert, his brother, and between 
them and attomeys with whom they conferred. The money with which 
the purchase was made was obtained from a prize package tea busi- 
ness, in which Bartholomew Pickert and Rozel F. Pickert were part- 
ners, but which was not conducted in their names. Burt had been and 
was an employé of the Pickerts in this business. Rozel F. Pickert 
personally, attended to procuring the assignment to Burt of the sher- 
iff's certificate. In this he was assisted by an attorney who was em- 
ployed chiefly to ascertain whether the proceedings supporting the Al- 
len, Moon & Co. judgment and sale were regular. Before the purchase 
of this certificate Rozel F. Pickert was Bartholomew Pickert's gênerai 
agent, and acted for him in practically ail the transactions relating to 
thèse lands, particularly in respect of the deed to the stock-raising Com- 
pany and the mortgages to Fannie Snow. Subsequently he acted in 
a like capacity for Burt. Nothing of importance relating to the lands 
was donc by Bartholomew Pickert or by Burt except under Rozel F. 
Pickert's direction. His was the master mind in everything, whether 
relating to thèse lands or to the prize package tea business. There is 
a suggestion in the évidence that he may bave been the secret owner of 
both at ail times, and some of the contentions of counsel for Burt are 
predicated upon a hope that we will take that view of the évidence. 
However much such a conclusion may be supported by portions of the 
évidence when isolated from the remainder, it is not tenable when the 
pleadings and ail of the évidence are considered. In their pleadings 
the parties unité in ascribing to Bartholomew Pickert fui] ownership 
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oî the lands on January 20, 1892, and the évidence fully satisfies us 
that throughout the subséquent transactions it was the purpose of 
the Pickerts to secretly préserve the existing control and ownership, 
whether it was in Bartholomew, in Rozel F., or in both, and that, as 
between the Pickerts and Burt, this control and ownership underwent 
no change when the assignment to her of the sheriff's certificate was 
procured or when the sheriff's deed was issued to her. During the 
year 1892 Rozel F. Pickert, on behalf and in the name of Bartholomew 
Pickert, contracted the indebtedness hereinbefore named, including 
that which is the foundation of L,ynch's title. In doing this he repeat- 
edly represented that Bartholomew Pickert owned thèse lands, and 
extensive crédit was extended to Bartholomew on the faith of that rep- 
. resentation and ownership. March 23, 1897, in making a payment of 
$2,500 on behalf of Bartholomew Pickert upon a mortgage which con- 
stituted the only bona fide incumbrance upon the lands superior to the 
Allen, Moon & Co., claim, Rozel F. Pickert asked that the payment be 
not applied upon the mortgage debt for the time being, and expressed 
a désire that the mortgage should appear to still cover as large an 
amount as possible, as it might become advisable to acquire the mort- 
gage and foreclose it as a means of getting the property straightened 
out as against other interests. July 9, 1897 — 30 days after Burt's pur- 
chase of the sheriff's certificate and 27 days after the expiration of the 
year of rédemption— Rozel F. Pickert, in a letter to the same person, 
said, "The title bas now been perfected since I saw you." Less than 
one-third of this $2,600 would hâve redeemed the lands from the Allen, 
Moon & Co. sale, but that would bave subjected them, as before stated, 
to the daims of other creditors. If the fraud should not be detected, 
the title of Bartholomew Pickert could be apparently extinguished, 
and the collection of the demanda of creditors probably prevented, by 
acquiring in the name of a third person the outstanding sheriff's cer- 
tificate and obtaining a deed thereon upon the expiration of the rédemp- 
tion period, or by acquiring in like manner the prior mortgage and per- 
fecting title through a foreclosure. Both methods were in the mind 
of Rozel F. Pickert, but he adopted the former. It required a much 
smaller immédiate expenditure, and could be more readily and quickly 
consummated. It is perfectly clear that in effecting the purchase of 
the sheriff's certificate through Flora J. Burt with moneys obtained 
from the tea business, in which Bartholomew Pickert was a partner, 
Rozel F. Pickert was either acting for himself with intent to defraud 
his brother, who had clothed him with full authority to look after the 
lands, or was acting on behalf of his brother with intent to defeat his 
brother's creditors. His prior performances, the influence of kinship, 
and Bartholomew Pickert's participation in the attempt to sustain 
Burt's title, convince us that Rozel F. Pickert's cunning was directed 
against his brother's creditors, and not against his brother. The ulti- 
mate conclusion from the évidence is that in purchasing the sheriff's 
certificate and taking the sheriff's deed Burt was acting at the instance 
and on behalf of Bartholomew Pickert; that the money used therein 
was his money ; and that the purpose of that transaction, as of those 
which preceded it, was to cover up his property, and place it beyond the 
reach of his creditors. In considering thèse same transactions, this 



122 132 FEDERAL EBPORTBB. 

court, in Burt v. Gotziati & Co., 43 C. C. A. 59, 102 Fed. 937, while 
declaring the various transfers fraudulent and void as to creditors, ex- 
pressed the view that Rozel F. Pickert was secretly the real owner of 
thèse lands at ail times, that Burt's purchase of the sheriff's certificate 
was at the instance and on behalf of Rozel F. Pickert, and that the 
nioney used therein was his; but there is sufScient différence in the 
two cases as presented by the records made in the court below upon 
their separate trials to justify the somewhat différent conclusion at 
which we arrive in this case. As will appear later, this différence is 
of some moment hère, while in the Gotzian Case it could not affect the 
resuit, and was altogether immaterial. 

August 17, 1892, Bartholomew Pickert, through Rozel F. Pickert, 
secured from the Bank of New England, at Minneapolis, Minn., a 
loan of $2,000, which was evidenced by his promissory note payable 
in four months. ' May 15, 1893, a new note for $2,133.34, the amount 
due on the first one, payable in 90 days, and indorsed by Rozel F. 
Pickert, was given to the bank by way of renewal. A small balance 
in the bank to the crédit of Bartholomew Pickert was credited upon the 
new note, and the old note was retained by the bank as collatéral. 
Upon the bank's subséquent failure the claim against the Pickerts 
passed to William S. Dwinnell through a receiver's sale. November 
20, 1898, Dwinnell commenced separate actions upon thèse notes 
in one of the courts of North Dakota, and a judgment by default 
against Bartholomew Pickert was obtained in each action March 3, 
1899. No référence was made in either judgment to the other, or to 
the fact that one note was held only as collatéral security to the other. 
Thus there were two judgments and but one debt. November 10, 
1899, ail the lands before mentioned were sold under each of two exé- 
cutions, one issued upon each of thèse judgments, and Dwinnell pur- 
chased at each sale for the full amount of the judgment. A certificate 
of each sale was issued to him by the sheriff. December 5, 1899, Dwin- 
nell filed in the court below a bill in equity against the Pickert Land, 
Grain & Stock-Raising Company, Fannie Snow, and Flora J. Burt. 
to hâve the deed to the stock-raising company, the mortgages to Snow 
and the assignment of the sheriff's certificate to Burt and the sheriff's 
deed to her declared fraudulent and void as to the complainant, and to 
quiet his title obtained through the exécution sales upon his judgments, 
subject only to the existing right of rédemption from exécution sales 
under the laws of the state of North Dakota. During the pendency 
of this suit Dwinnell Sold and assigned his two sheriff's certificates to 
Frank Lynch, and the latter was on January SI, 1901, permitted to file 
in the suit an original bill in the nature of a supplemental bill, and 
was substituted as complainant in place of Dwinnell. Lynch's bill 
was, in effect, the same as that of Dwinnell, save that, more than one 
year — the statutory time for rédemption — having elapsed since the exé- 
cution sales on the Dwinnell judgments, Lynch sought to hâve his title 
under thèse sales quieted absolutely, and not subject to any right of 
rédemption. The decree déclares the deed to the stock-raising com- 
pany and the mortgages to Snow fraudulent and void as to the creditors 
of Bartholomew Pickert, and quiets Lynch's title as against them. 
There is no appeal by the stock-raising company or Snow, and, as none 
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of the appellants daim through or under this deed or either of thèse 
mortgages, further considération need net be given to them. 

October 11, 1898, C. Gotzian & Co., a corporation, obtained a judg- 
ment in the district court of Steele county, N. D., against Bartholomew 
Pickert upon a part of the indebtedness contracted, as before stated, 
in 1892, and by a decree entered in a creditors' suit commenced October 
aO, 1898, in the court below by Gotzian & Co. against the stock-raising 
Company, Snow, Burt, and others (Burt v. Gotzian & Co., 43 C. C. A. 
59, 108 Fed. 937), the Gotzian judgment was declared a lien upon ail 
of thèse lands superior to any claim under the deed to the stock-raising 
Company, the mortgages to Snow, or the sherifï's certificate and deed 
held by Burt. November 10, 1899, ail of thèse lands were sold to C. 
Gotzian & Co. under this decree for the fuU amount of the judgment, 
$13,603.96, and a certificate of sale was issued to the purchaser by 
che master making the sale. In October, 1900, this certificate was 
sold and assigned to Lynch, who had become the owner of the Dwin- 
nell certificates as before stated. 

On November 9, 1900, the situation, briefly stated, was as follows: 
A mortgage lien held by one Davies, and amounting to about $19,000, 
had passed into a foreclosure decree, and was confessedly superior 
to ail other claims. The claim under the sale made pursuant to the 
Gotzian decree was second in the order of superiority. Dwinnell, by 
his pending suit, was seeking to hâve the claim under the exécution 
sales issued upon his judgments declared next in order. The time with- 
in which to redeem from the Gotzian sale and the Dwinnell sales would 
expire the next day, November 10, 1900. The Pickerts and Burt were 
without the means to meet this situation. Acting under the advice and 
with the assistance of Rozel F. Pickert, Burt, on November 9, 1900, 
entered into a written agreement with William H. Phipps, who was 
acting for himself, Frederick Weyerhauser, and John A. Humbird, 
wherein Burt agreed to convey to Phipps ail the title which she then 
had or might thereafter acquire to ail of thèse lands, excepting one 
section, and Phipps obligated himself to discharge the Davies mortgage 
lien for Burt, to redeem on her behalf from the Gotzian sale, and to put 
into the hands of her solicitors in the Dwinnell suit the amount required 
to redeem from the Dwinnell sales, "if the said sales were regular and 
valid, and the said two judgments so recovered by said Dwinnell were 
in fact charges upon said property." This agreement also provided 
that Phipps should sell and dispose of ail the lands save the excepted 
section, and after reimbursing himself for the moneys advanced and 
paid under the agreement, and after deducting certain expenses and 
commissions, should pay to Burt one-fourth of the net proceeds, re- 
taining the other three-fourths to himself. There was the further 
stipulation that if it should be found that Burt was not entitled to dis- 
charge the Davies mortgage lien or to redeem from any of said exécu- 
tion sales, or if for any reason the money advanced or tendered for 
that purpose should not be accepted, or should be returned after ac- 
ceptance, then Phipps, and not Burt, should be entitled thereto. Un- 
der this agreement Phipps, on November 10, 1900, effected a rédemp- 
tion from the Gotzian sale by paying to the master $17,168.33, the 
amount requisite for that purpose, and the Davies mortgage lien was 
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adjusted by procurîng an assignment thereof to Mr. Weyerhauser. 
Burt executed a conveyance to Phipps as agreed upon. Phipps, on 
November 10, 1900, advanced $7,787.84, the amount necessary to effect 
a rédemption from the two Dwinnell exécution sales, but no attempt 
was made within the prescribed year to pay or tender to the holder of 
the sherîff's certificates issued upon those sales or to pay or tender to 
the sheriff that amount or any other amount by way of rédemption 
from those sales or either of them. In two successive answers to 
Dwinnell's bill to quiet title, filed by Burt February 10, 1900, and June 
30, 1900, she asserted that her purchase of the sheriff's certificate is- 
sued upon the Allen, Moon & Co. sale was made in good faith, on her 
own adcount, and with her own funds. In a supplemental answer and 
in a cross-bill, both filed November 10, 1900, she reiterated this déclara- 
tion of the good faith of her purchase of said certificate, and the consé- 
quent absence of any right or title under the exécution sales upon the 
subséquent Dwinnell judgments, and then ofïered to pay into the reg- 
istry of the court below the sum of $7,787.84, the amount required to 
redeem from the two Dwinnell sales, "if the said sales were regular and 
valid and the said two judgments so recovered by said Dwinnell were 
in fact charges upon said property." After declaring that Dwinnell 
would apply for and obtain sheriff's deeds upon the expiration of the 
period for rédemption, and that such deeds would becloud Burt's title, 
this answer and cross-bill prayed "that the said moneys hereby offered 
to be paid into the registry of the court may be directed to be received 
and held therein subject to the further orders of this court, and payable 
thereunder to the person or persons rightfuUy entitled thereto, and that 
said sum may be held to abide the final decree of this court herein." 
The cross-bill also prayed that Dwinnell be restrained from applying 
for or receiving sheriff's deeds during the pendency of the suit. Ûpon 
the filing of this answer and cross-bill the court entered an order per- 
mitting the payment of said sum into the registry of the court to be 
held therein to abide the final decree, "but without préjudice in any way 
to the rights of" Dwinnell, and also granted an order temporarily re- 
straining Dwinnell from applying for or receiving sheriff's deeds. 
March .1, 1901, after Lynch was substituted in place of Dwinnell as 
complainant, Burt filed a new answer and cross-bill, again asserting the 
good faith of her purchase of the certificate issued upon the Allen, 
Moon & Co sale, and the conséquent absence of any right or title under 
the exécution sales upon the subséquent Dwinnell judgments, and 
repeating her prayer that the $7,787.84 paid into the registry of the 
court be held therein to be applied in rédemption from the Dwinnell 
sales in the event that Lynch's bill to quiet title should be sustained. 
This last answer and the accompanying cross-bill set forth for the first 
time that the two notes upon which the Dwinnell judgments were ob- 
tained represented but a single indebtedness, and that the first note 
was retained by the bank only as collatéral security for the payment 
of the other, but no offer was made therein to presently redeem from 
the sale made under the exécution issued upon the judgment obtained 
upon the second note which was the principal obligation, and représent- 
ée the tfue amount of the indebtedness. Allégations of other infirmi- 
ties in the title obtained through the sales upon the Dwinnell judgments 
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were aiso set forth in this answer and cross-bill for the first time. BQth 
the answer and cross-bill set forth the agreement entered into with 
Phipps pending the suit, together with what had been donc under that 
agreement, as hereinbefore recited. The prayer of this last cross-bill 
was that "the said pretended exécutions, and each of them, in favor of 
said William S. Dwinnell, be adjudged to be unlawful, unauthorized, 
and void, together with the pretended sales made thereunder, and each 
of them, and that * * * Frank Lynch * * * be adjudged to 
be a trustée for the exclusive use and benefit of the said Flora J. Burt 
of whatever right, title, and interest * * * [Lynch] at any time 
obtained by virtue of said pretended exécution sales, or either of them, 
or of said pretended sheriff's certificates issued thereon; and that in 
case the * * * bill of said * * * [Lynch] shall upon final 
hearing thereof be sustained in whole or in part, then that an account 
be taken of the amount, if any, which was actually due to the said Wil- 
liam S. Dwinnell upon said two promissory notes, or either of them, 
when his said actions thereon were commenced; * * * and that 
the said * * * Frank Lynch * * * he adjudged to exécute, 
acknowledge, and file in said court for the said Flora J. Burt a good and 
sufficient conveyance of ail said real property unto the said Flora J. 
Burt, her heirs and assigns, upon being paid out of said moneys de- 
posited in court * * * the amount so found and adjudged to be 
due to the said * * * Frank Lynch ; * * * and that the said 
sheriff's certificates upon said pretended exécution sales * * * be 
* * * set aside." 

After the final hearing, but before the decree was prepared or en- 
tered, the court made an order upon the application of Phipps that he 
be made a party "to the end that he may be protected in that portion 
of the decree which is made for his benefit, but for no other purpose." 
The final decree, entered August 15, 1902, declared that as to the com- 
plainant Lynch the assignment to Burt of the sheriff's certificate issued 
upon the Allen, Moon & Co.' sale and the issuance to her of a sheriff's 
deed thereon were fraudulent and void, and quieted the title of Lynch 
to the lands in controversy against Burt, upon condition that Lynch 
should within 60 days pay to Phipps the principal sum of $17,168.33 
expended by the latter in rédemption of the lands from the Gotzian 
sale, with interest from the date of the decree ; and that, if said payment 
should not be made within the allotted 60 days, Lynch should relin- 
quish to Phipps ail interest in thèse lands obtained through the Dwin- 
nell sales upon condition that Phipps should within the next 30 days 
pay to Lynch the amount of the judgment upon the second or principal 
note, with interest and costs, together with such sums as Lynch shall 
hâve paid for taxes since the rédemption from the Gotzian sale. The 
$17,168.33, with interest, was declared to be a hen upon the lands prior 
and paramount to the title of Lynch. The $7,787.84 was ordered to be 
returned to Phipps, and both Lynch and Phipps were authorized to 
apply to the court for any further orders necessary to insure the per- 
formance of the conditions imposed. 

The contentions upon the joint and several appeal of Burt and Phipps 
will be first considered. The statutes of North Dakota (Rev. Codes 
1899, §§ 5479, 5487, 5488), require the clerk to keep among the records 
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of the Court a book for the entry ôf judgments, to be known as the 
"Judgment Book," in which the judgment in each case is to be entered 
by the clerk upon an order of the Court or the judge. In the court in 
which Dwinnell's judgments were rendered the practice was for the 
clerk, as each order for judgment was made, to promptly write out 
the judgment with a typewriter upon separate sheets of paper of uni- 
form size, to sign thé judgment, to affix the seal of the court, to num- 
ber the sheets consecutively according to the chronological order in 
which the judgments were so written out, and to place and securely 
keep thèse sheets in their proper order in a compact parcel in an in- 
closed box or case, in the form of a book labeled "Judgment Book," 
until there should be sufficient of them to make a bound volume, when 
the same sheets, in the same order, and with the same paging, were, 
under the clerk's direction, permanently stitched and bound together 
by a bookbinder. This course was pursued with the Dwinnell judg- 
ments, and, because the volume of which they are now a part was not 
permanently stitched and bound until after the exécution sales thereon, 
it is urged that the sales were void for want of judgments to support 
them ; in other words, that the judgments were not entered until they 
were put into a permanently stitched and bound volume. The practice 
of entering judgments in this manner must hâve had the approval of 
the court, and probably of the bar, or it would not hâve been followed. 
What was done accomplished the purpose of the statute for the time be- 
ing, and, even if it doeS not deserve commendation^ we think the sheets 
upon which the judgments were so recorded, and which were arranged 
and held together in the Order and in the manner described, constituted 
a judgment book, and that the judgments in question were entered with- 
in the meaning of the statute when they were placed in that book in 
conformity to the existing practice. 

It is claimed that the prior sale under the Gotzian decree, which was 
a superior lien, left nothing in the judgment debtor which could be sold 
on the Dwinnell exécutions, and thereforfe that nO right or title passed 
to the purchaser at thé IDwinnell salés. But under the statutes of North 
Dakota (Rev. Codes 1899, §§ 5541, 5544, 5548), the judgment debtor bas 
one year within whîch tO redeem f rom an exécution sale, and during that 
year is entitled to the possession and retains the légal title. Thèse stat- 
utes determined the rights of the parties under the Gotzian sale. There 
was, thereîore, in the judgment debtor during the ensuing year a 
substantial interest in the property, and this, by the law of North Da- 
kota (Rev. Codes 1899, § 5507), as well as by the rule prevailing else- 
where, was subject to sale on exécution. Freeman on Executions (2d 
Ed.) §182. 

A principal contention is that at the time of the exécution sales upon 
the Dwinnell judgments the^ state of the title and the ownership of the 
lands were such that they were not subject to sale on exécution at law 
against Bartholomew Pickert, and could be subjected to the satisfac- 
tion of those judgments only through a creditors' bill in equity. This 
contention proceeds from what we deem to be an erroneous theory that, 
if Burt's title is fraudulent, it is because it was acquired at the instiga- 
tion and for the secret benefit of Rozel F. Pickert. What would be 
the effect if this theory were sustained by the pleadings and évidence 
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need not be considered, because, as heretofore îndicatéd, we are con- 
vinced that, while Rozel F. Pickert instigated and controUed the ac- 
tion of Burt in the acquisition of this title, he did so as the représenta- 
tive and on behalf of Bartholomew Piciiert, and for the purpose of de- 
feating the latter's creditors. There is hère no question whether a 
judgment debtor's purely équitable interestsin lands or his interests 
therein which are concealed, othervvise than through his fraudulent 
conveyance to another, are subject to levy and sale on exécution at 
law against him under the laws of North Dakota. The législation 
of that State respecting fraudulent conveyances is modeled after 13 
Elizabeth, c. 5, and as set forth in the Rev. Codes of 1899 reads as fol- 
lows : 

"5052. Transfers wlth intent to defraud creditors void. — Bvery traiisfer of 
property or charge thereon made, every obligation incurred and every judicial 
proceeding taken with intent to delay or defraud any créditer or other persou 
of his demands is void against ail creditors of the debtor and their suc- 
cessors In interest and against any persons upon whom the estate of the debtor 
devolves in trust for the benefit of others than the debtor." 

"5080. He who bas fraudulently dispossessed himself of a thing may be 
treated as if he stlll had possession." 

The effect of this législation is that, as to creditors, the title and 
ownership of the property transferred with intent to delay or defraud 
creditors remains in the grantor, and is subject to levy and sale on exé- 
cution at law against him, as fully as though no transfer had been at- 
tempted. This much is fully conceded by counsel. But the législation 
does not stop there. It opérâtes not only upon conveyances directly 
from the debtor, made with such fraudulent intent, but also upon trans- 
fers whereby his title and ownership are passed to another for the like 
dishonest purpose through the agency of a judicial sale. In Bump on 
Fraudulent Conveyances (4th Ed.) § 236, the law upon this question 
is well stated as foUows : 

"A public sale may be void although It is made in satisfaction of a real 
debt, and the creditor is innocent of the guilty scheme, and ignorant that he 
is made subservient to its exécution. The advantage obtained by an honest 
creditor cannot protect the intent with which other parties aet from investi- 
gation, or conflrm those parts of the transaction by which they would acquire 
or reserve valuable Interests, nor can hia innocence purge their bad faith. 
If the debtor, for instance, at a public sale under a mortgage or an exécution 
advances the money with which another purchases the property, there Is, as 
against creditors, no sale. The transaction, it is true, assumes the form of a 
public sale, but this Is a fiction. The form is merely apparent, not real. There 
is in such a case no distinction between a conveyance directly from the debtor 
and one from the sheriff or other public officer. In reality the conveyance is 
from the debtor through the sheriff or other public officer. It gives to the 
dealing the semblanee of falrness, but nothing more than the semblance. It 
does not make it fair, though it increases the difficulty of detecting Its unfair- 
ness ; but, when detected, that avoids this as well as other transfers, however 
solemn. It Is substantially as much a sale Inter partes as if there were no 
intervention of the sheriff or other public officer." 

See, also, Decker v. Decker, 108 N. Y. 128, 135, 15 N. E. 307 ; Burt 
V. Gotzian, 43 C. C. A. 59, 68, 102 Fed. 937; Watson v. Bonfils, 53 
C. C. A. 535, 543, 116 Fed. 157. 

As to creditors Bartholornew Pickert held the title and ownership 
notwithstanding his fraudulent conveyance to the stock-raising com- 
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pany. The Allen, Moon & Co. judgment against him was lawfuUy 
rendered, and the exécution sale thereunder was lawfully made; but, 
instead of redeeming from that sale, he, by the use of the very money 
with which he could and should hâve effected a rédemption, purchased 
the sheriff's certificate in the name of another, and procured a sheriff's 
deed thereon, in an attempt to pass his title to another for the purpose 
of concealing his property and defeating his creditors. This was a 
fraudulent transfer within the terms and meaning of the North Dakota 
statute, and, as against creditors, left the title and ownership in the 
debtor, subject to levy and sale on an exécution at law against him 
in like manner as though he had paid the Allen, Moon & Co. debt and 
prevented the issuance of the sheriff's deed. 

As before stated, the two notes of Bartholomew Pickert, one bear- 
ing the indorsement of Rozel F. Pickert, which were purchased from 
the receiver of the bank of New England by Dwinnell, and upon each 
of which he recovered a judgment against Bartholomew Pickert, rep- 
resented but one debt ; the older note being held as collatéral security 
to the other. Counsel concède that Dwinnell was entitled to sue upon 
both notes and to obtain judgment upon each, but insist that he was en- 
titled to hâve his debt satisfied only once and that any use of the col- 
latéral judgment beyond this was void. That this point is well taken 
is not open to serions question. So long as the principal obligation 
or debt was unsatisfied, it was no défense to an action upon the older 
note that it was held only as collatéral security, and not as represent- 
ing a separate and independent indebtedness. Colebrooke on Collatéral 
Securities (2d Ed.) § 113 ; 2 Black on Judgments, § 746 ; Royal Bank 
V. Grand Junction R. R. Co., 100 Mass. 444, 97 Am. Dec. 115 ; Miller's 
River Bank V. Jefferson, 138 Mass. 111; Vanuxem v. Burr, 151 Mass. 
386, 34 N. Ë. 773, 31 Am. St. Rep. 458 ; Burnheimer v. Hart, 27 lowa, 
19, 99 Am. Dec. 641, 1 Am. Rep. 309. Nor were the judgments against 
Bartholomew Pickert, rendered long after the transfer to Burt, con- 
clusive against her as to the existence or amount of the debt at the time 
of the transfer. Shè was a stranger to the judgments, and could not 
be prejudiced by them in respect of any pre-existing right. Mattinglv 
V. Nye, 8 Wall. 370, 373, 375, 19 L. Ed. 380; Dull v. Blackman, 169 
U. S. 343, 248, 18 Sup. Ct. 333, 42 L. Ed. 733 ; Bruggerman v. Hoerr, 
7 Minn. 337 (Gil. 264), 82 Am. Dec. 97; Gottlieb v. Thatcher (C. C.) 
34 Fed. 435, 438, by Judge (now Mr. Justice) Brewer; Freeman on 
Judgments (4th Éd.) §§ 162, 235. The rendition of judgment upon 
the old note did not alter or extinguish its character as collatéral se- 
curity. The judgment was as much collatéral as had been the note 
before the judgment was rendered, and when the principal obligation 
or debt was satisfied the only purpose for which the collatéral was held 
or could be used was acComplished. The satisfaction of the judgment 
upon the principal note was a satisfaction of the judgment upon the col- 
latéral note. The lands were sold under an exécution upon each judg- 
ment. The two sales were made at the same time, and the lands were 
bid in at each sale by Dwinnell, the exécution creditor, for the full 
amount of the judgment and costs. Because of the small payment 
made upon the new or principal note, as before mentioned, the judg- 
ment thereon was for a few dollars less than the judgment upon the 
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other note. In thèse cîrcumstances the sale upon the principal judg- 
ment satisfied the debt, and the sale upon the judgment held as col- 
latéral was void, and conferred no right upon the purchaser. The pur- 
pose of an exécution sale is the satisfaction of the judgment creditor's 
claim, and when that is accomplished the right to sell on exécution is at 
an end. An exécution sale made notwithstanding the satisfaction of 
the judgment upon which the exécution is issued is wholly unauthor- 
ized. Freeman on Executions (2d Ed.) § 19. 

While the transfer to Burt was fraudulent and void as against cred- 
itors, it was effective against Bartholomew Pickert, the judgment debt- 
or, and made Burt his successor in interest within the meaning of the 
statute of North Dakota (Rev. Codes 1899, § 5540), prescribing who 
may redeem from exécution sales. It is complained that the decree, 
instead of dismissing her cross-bills, should hâve permitted her to re- 
deem from the valid Dwinnell sale. In the absence of statutory pro- 
vision therefor, there is no right of rédemption from exécution sales, 
and it logically follows that the extent or measure of the right is found 
in the statutory terms prescribing the time and method of its exercise 
and designating the persons who may exercise it. Keely v. Sanders, 99 
U. S. 441, 446, 25 L. Ed. 327. In considering the character and extent 
of this right under the statutes of North Dakota, the Suprême Court 
of that State said, in State v. O'Connor, 6 N. D. 285, 291, 69 N. W. 692, 
C93: 

"We hâve assumed that a rédemption must be made within the period 
pi'ovlded by the statute, in the absence of peculiar cîrcumstances calllng for 
a relaxation of this strict- rule. On this point It Is only necessary to state 
that, as the right is created by statute, the beneflelary of such législation must 
take the privilège burdened with ail its restrictions. » * * The Législa- 
ture has full control over the subject of rédemption from exécution and mort- 
gage sales. It may déclare that ail rights shall be divested by the sale, or it 
may accord to the parties interested in the property any indulgence vchlch 
appears to it to be wise. The right to redeem after sale is a matter of favor, 
and the law-making povrer may prescribe the terms on which such privilège 
shall be enjoyed. It may déclare that in a certain contingency the rédemption 
nmst be made within a particular period of time, and that in a certain other 
contingency it must be effected within another prescribed period. This is pre- 
cisely what our statute has done. Nor hâve we any right to overthrow the 
express provisions of the rédemption law because to us it may seem to be an 
impolitic enactment. If any redemptioner suffers loss, it is because of inat- 
tention to his own alïairs." 

In denying a claim to redeem after the expiration of the prescribed 
time, where the debtor was prevented from redeeming during that time 
by an unavoidable and distressing illness which incapacitated him from 
considering or attending to business affairs, Mr. Justice Campbell said, 
in Cameron v. Adams, 31 Mich. 426 : 

"Courts of equity hâve large powers for relief against the conséquences of 
Inévitable accident in private dealings, and may doubtless control their owa 
process and decrees to that end. But we think there is no such power to re- 
lieve against statutory forfeitures. Where a valid législative act has deter- 
mined the conditions on which rights shall vest or be forfeited, and there has 
been no fraud in conducting the légal measures, no court can interpose condi- 
tions or qualifications in violation of the statute. The parties bave a right 
to stand upon the terms of the law. This principle has not been open to con- 
troversy, and is familiar and elementary." 
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Thèse cases but state the gênerai rule, which rests upon the want 
of power in courts of equjty to eniarge or extend a right which they 
were powerless to crea,te, their duty to yield obédience to the direct 
expression of the législative will, and the manifest justice in requir- 
ing a debtor, who, as matter of grâce, is granted the statutory period 
within which to save his land, to exercise the right within the time 
and in the manner prescribed. Time is of the essence of the condi- 
tions upon which the right is granted. 

While substantially acceding to the statement of the gênerai rule 
just made, counsel urge that a rédemption was effected by the payment 
of the requisite amount into the court below under the circumstances 
heretofore recited, and also that this case cornes within the gênerai au- 
thority of courts of equity to relieve against fraud. We hâve no doubt 
that a statutory right of rédemption may be enforced through a bill in 
equity, seasonably brought, in instances where the exercise of the right 
in conformity with the statutory requirements is wrongfully denied, ob- 
structed, or prevented, or where, before the right can be properly exer- 
cised, it is necessary to détermine by judicial proceedings in whom the 
right rests, from whom the rédemption must be made, or the amount 
requisite to effect it; but a careful considération of the facts of the 
présent case demonstrates that it is not one for équitable intervention. 
In North Dakota the period within which rédemption may be made by 
the judgment debtor or his successor in interest is one year after the 
sale. The rédemption is to be effected by paying to the purchaser or 
to the officer who made the sale the amount of the purchase price and 
the amount of any taxes paid by the purchaser. after the sale, with in- 
terest upon both amounts, and in default of a rédemption according 
to law the sheriff is required to immediately exécute a deed to the pur- 
chaser or his assignée. Rev. Codes 1899, §§ 5541, 5544, 5546. The 
sales upon the Dwinnell exécutions were made November 10, 1899, and 
the period of rédemption expired November 10, 1900. During that 
time no payment or offer of payment was made to the purchaser or to 
the sheriff by way of rédemption from either of thèse sales. No ob- 
stacle of any sort was interposed to a rédemption from either sale. 
The right to redeem was clear, and was expressly conceded to rest in 
Burt. It was well known that rédemption could be made by payment 
to the sheriff. The amount requisite to make rédemption from either 
sale was readily ascertainable. The only fraud charged, or élément 
of uncertainty claimed, is that the sale of the lands under an exécution 
upon each of the judgments, under a claim of right so to do, made 
the amount requisite to completely discharge the lands from Dwinnell 's 
claim appear to be more than twice as large as it was in fact. Ordi- 
narily, a wrongful sale of the same lands upon each of two judgments,, 
and for the full amount of each, when the creditor is entitled to the sat- 
isfaction of but one of them, would embarrass or burden the exercise 
of the right of rédemption, and work a fraud upon the person entitled 
to redeem; but the facts of the présent case make it quite clear that 
Burt's failure to redeem according to the statute and within the pre- 
scribed period was not at ail due to the unauthorized and void sale 
upon the collatéral judgment, and that it did not work a fraud upon 
her. Neither Dwinnell nor Lynch was guilty of any wrongful intent 
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or purpose. Each acted in the belief that each note représentée! a sepa- 
rate indebtedness, and in the light of circumstances tending to justify 
that belief. Upon the other hand, Bartholomew Pickert and Rozel F. 
Pickert at ail times knew there was but a single indebtedness, and that 
the older note was held only as collatéral security to the other. Burt 
was acting at the instance of Rozel F. Pickert and on behalf of Bar- 
tholomew Pickert, and was chargeable with their knowledge. She 
also had personal knowledge of the existence of the two judgments, 
of the intended exécution sale upon each judgment, and of the sales 
after they were made. Before entering into the negotiations with 
Phipps she knew that the two notes upon which the judgments were 
rendered represented a single indebtedness in the amount of only one 
of them, and during those negotiations a direct and positive state- 
ment of this fact was made to her and her counsel by Rozel F. Pick- 
ert, who had conducted the negotiations with the Bank of New Eng- 
land and executed the two notes on behalf of Bartholomew Pickert. 
Notwithstanding ail this, no attempt or efïort was made to redeem un- 
der the statute by the payment or tender of the amount actually due. 
Rédemption was not what Burt and the Pickerts were striving for, or 
at most it was only remotely and contingently contemplated. Their 
chiëf purpose was to falsely "maintain that Burt's title was acquired in 
good faith, and for her own benefit, and that in conséquence no right 
was obtained through either sale upon the Dwinnell exécutions. It was 
necessary to do this to discourage and prevent other creditors from as- 
sailing Burt's title, which was part of the fraudulent scheme. It was 
not until the filing of Burt's last answer and her amended cross-bill, 
almost four months after the expiration of the period for rédemption, 
that there was any claim of irregularity or invalidity in either of the 
Dwinnell sales, other than that the lands sold thereat were the property 
of Burt, and not subject to levy or sale on exécution against Bartholo- 
mew Pickert. 

On the last day of the year for rédemption, at the time of filing her 
first cross-bill, Burt paid into the registry of the court below the full 
amount apparently necessary to redeem from both sales, but this was 
done as a basis for securing an order restraining Dwinnell from ap- 
plying for or receiving a sheriff's déed upon either sale pending the 
suit, and was not because Burt was not in possession of the real facts 
respecting the amount of the debt. Nor was this payment or deposit 
made with any purpose to then effect a rédemption from both sales, or 
either of them. It was accompanied by a prayer that the money be 
held in the court's registry to abide the final decree, and was permitted 
by the court with the added restriction that it should be without 
préjudice in any way to the rights of Dwinnell. This was not the 
équivalent of payment under the statute, or of a tender thereof. It did 
not leave Dwinnell or Lynch free to accept or receive out of the money 
deposited the amount due under the principal judgment, and to retire 
from the litigation as having no further interest in its subject-matter. 
The primary purpose of the cross-bills was not to enforce or make it 
possible to exercise a statutory right of rédemption, but to entirely 
avôid both Dwinnell sales upon grounds which we think were obviously 
without mèrit, and could not hâve been presented with any reasonabie 
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hope of success. Rédemption was the remote purpose of the cross-bills, 
and was contemplated only in the contingency that Burt should fail 
in ail else, The course pursued was vexations, and devoid of honest 
purpose. Burt elected to continue the effort to fraudulently defeat a 
debt which she knew to be honest, rather than to redeem within the 
statutory period from a valid exécution sale thereon. She failed in 
this, and equity will not relieve her from the resuit. Keith v. Losier, 
88 lowa, 649, 658, 55 N. W. 953. 

Lynch complains of the decree because the relief granted is upon 
condition that he repay to Phipps the amount expended by the latter 
in redeçming the lands from the Gotzian sale, because, if that condition 
be not performed, he is required to relinquish to Phipps the section of 
land which was subject to the Gotzian lien, but was not included in the 
transaction between Burt and Phipps, and because Phipps is not re- 
quired to pay Lynch's taxable costs and disbursements. That he who 
seeks equity must do equity is a controlling principle or maxim of 
universal application in awarding équitable remédies. Following it, 
adverse equities growing out of or closely connected with the subject- 
matter of the suit are protected by giving to a party the relief to which 
he is entitled only on condition that he accords to his adversary the 
corresponding right to which he also is entitled. This principle bas a 
recognized application in suits by creditors to avoid or quiet title against 
fraudulent conveyances or transfers of a debtor's property, where, after 
the convenance or transfer, taxes are paid or incumbrances discharged 
under circymstances which give rise to an equity equal or superior to 
that of creditors. If the grantee has been a conscious participant 
in the fraud, he is not, as against creditors, entitled to reimbursement 
for such expenditures. Burt v. Gotzian & Co,, 43 C. C. A. 59, 69, 102 
Fed. 937; Guckenheimer v. Angevine, 81 N. Y. 394. Public policy 
forbids the reimbursement of a particeps criminis; othervvise one 
would hazard nothing by active participation in such unfair dealing. 
But if the grantee has not been a conscious participant in the fraud, 
he is entitled to reimbursement, to be provided for in the decree. 
Cléments v. Moore, 6 Wall. 299, 313, 18 L. Ed. 786; Voorheis v. 
Blanton, 3,3 C. C. A. 334, 89 Fed. 885 ; Boyd v. Dunlap, 1 Johns. 
Ch. 478; 'Milholland v. Tiffany, 64 Md. 455, 3 Atl. 831; Daisy Roller 
Mills v. Ward, 6 N. D. 317, 334, 70 N. W. 371. This distinction is not 
confinedto the grantee rhimself, but is equally applicable to those who 
claim through him. The facts as clearly give Phipps an équitable 
claim or right to reimbursement as they exclude Burt therefrom. 
She was an active and conscious participant in the fraud, while he was 
an entire étranger to it for more than three years after it was committed, 
and was at no time a conscious participant therein. He was con- 
structively chargeable with knowledge of it, because he entered into 
the written agreement with Burt, and acquired her title pending the 
présent suit, and subséquent to the Gotzian decree. He also advanced 
the money to pay Burt's counsel and other expenses in this suit, and was 
therefore constructively chargeable with her vexations and wrongful 
effort to sustain the fraudulent transfer and to defeat the complainant's 
claim. The eyidence, however, clearly establishes that in ail this Phipps 
was acting in perfect good faith, without intent to defraud any one, 
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in a mistaken belîef în the honesty of Burt's claim and conduct, and un- 
der the approving advice of reputable counsel. The Gotzian claim was 
a lien upon ail of the lands paramount to any interest under the Dwin- 
nell exécution sales. In pursuance of the agreement with Burt into 
which he had entered in good faith, and acting upon an honest belief 
that he had thereby acquired a right and incurred an obligation so to 
do, Phipps discharged and removed this paramount lien by paying 
$17,168.33 in rédemption from the sale thereunder. Under the rules 
stated, he was entitled as against complainant to reimbursement for 
that expenditure, and to hâve its repayment made a condition to the 
relief granted to complainant, and declared a lien upon the lands as 
the Gotzian claim had been. He was also entitled to interest upon this 
sum from the date of the rédemption, and not merely from the date of 
the decree, because the right to interest was as much a part of the claim 
paid as was the right to the principal, and the payment of both was 
seCured by the same paramount lien. 

The transaction between Burt and Phipps gave him no interest in 
one section of the land, but that section was included in the Gotzian 
sale and in the Dwinnell sales. The decree provides that, if the com- 
plainant fails to reimburse Phipps for redeeming from the Gotzian 
sale, and if Phipps pays to the complainant the full amount of the prin- 
cipal Dwinnell judgment, with interest, costs, and taxes, the complain- 
ant shall relinquish to Phipps ail the lands, including this section. We 
perceive no error in this. In the event contemplated Phipps would be 
justly entitled to ail, and the complainant to none, of the rights and 
benefits which passed by the Gotzian and Dwinnell sales. 

While Phipps was not made a party to the suit until after the final 
hearing, we think he was constructively responsible for what was done 
by Burt after the date of the written agreement with her, under which 
his interest in the title which she was asserting and defending became 
the controlling' one. The litigation was continued in her name with 
his approval, and largely for his benefit. She was evidently without 
means. Phipps, as well as Burt, should hâve been charged with the 
payment of the costs incurred in the court below after the date of the 
agreement. 

The decree is modified by requiring the interest upon the reimburse- 
ment conditionally required to be made by complainant to be computed 
from the date of the rédemption from the Gotzian sale instead of from 
the date of the decree, by taxing the costs incurred after November 9, 
1900, against Burt and Phipps jointly, by crediting upon the reimburse- 
ment so conditionally required the amount of complainant's costs in- 
curred after that date, and by fixing 60 days from the date when the 
costs shall hâve been taxed as the time within which such reimburse- 
ment shall be made, and, as so modified, the decree is affirmed. The 
costs in this court will be taxed two-thirds against Burt and Phipps 
jointly, and one-third against Lynch. 
132 F.— 28 
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LAMB T. POWDER RIVEB LIVE STOCK CO. 

(Circuit Court of Appeals, Eighth Circuit. September 5, 1904.) 

No. 1,813. 

1. STATUTES— tîONSTETJCTION— ReTBOSPECTIVE OPERATION. 

Tlie rule that sta tûtes are to be given a prospective, rather tlian a rétro- 
spective, opération, like other rules of interprétation, is resorted to for ttie 
purpose of giving effect to tlie presumed and reasonably probable in- 
tention of tlie Législature when the terms of the statute do not of them- 
selyes inake the intention clear, and cannot be invoked to change or 
deîeat the intention when It is made obvions or certain by the terms of 
the statute. 

2. Same— Limitations— Colorado Statute. 

Act Colo. Aprll 29, 1895 (Sess. Laws 1895, p. 239, c. 106), as amended by 
Act April 6, 1899 (Sess. Laws 1899, p. 248, c. 113), relating to limitation of 
actions on foreign judgments, and being a re-enactment, with certain pro- 
yisos added, of a prior statute, which it in express terms repealed, was 
inteùded to apply to actions on judgments reudered prior as well as 
subséquent to its passage. 

3. Limitation— Actions on Judqments of Other Stathjs— Vaxidity of Stat- 

ute. 

The power of a state to prescribe a limitation for actions on judgments 
of the courts of other stages, différent from that prescribed for actions 
on judgments rendered within the state, is subject to the fundamental 
condition that a reasonable time must be given for the exercise of the 
right of action ; otherwise the law is invalid, as in violation of the con- 
stitutional provision that no person shall be deprived of property without 
due process of law. 

4. Same. 

The obligation of a contract is not terminated by the rendition of a 
judgment thereon, but continues until the debt is paid, and a law of a 
statè which unreasonably restricts the time for commencing an action in 
its own courts for the enforcement of a judgment rendered by a court of 
another state on an éxisting contract is unconstitutiorial as impairing 
the obligation of the contract. 

5. Judgments-^Eight to Bnfobce by Action in Otheb States. 

In the courts of other states the judgment of a court of one state is 
not impeachable except for fraud or want of jurlsdiction, is indisputable 
proof that it rests upon an unanswerable cause of action, is conclusive 
évidence that the right to its enforcement is wholly unaflfected by any 
lâches or lapse of tlm,e which preeeded its rendition, and gives a right 
of action for its enforcement, subject to limitation and other laws of 
the forum wliich regulate, but do not deny, unreasonably restrict, or op- 
pressively burden, the exercise of that right. 

6. Limitation^Reasonable Time. 

A limitation Is unreasonable which does not, before the bar takes 
effect, afford full opportunity for resort to the, courts for the enforce- 
ment of the rlghts upon which the limitation is intended to operate; and 
this opportunity must be accorded in respect of éxisting rights of action 
af ter they corne within the présent or prospective opération of the 
istatute and in respect of prospective rights after they accrue. 

7. Same — Unreasonable Limitation — Colorado Statute. 

Act Colo. April 29, 1895 (Sess. Laws 1895, p. 239, c. 106), as amended by 
Act April 6, 1899 (Sess. Laws 1899, p. 248, c. 113), prescribing a gênerai 
limitation of six years for ail actions on judgments rendered without the 
state, and by provisos declaring that, if the judgment be based on a cause 
of action which accrued more than six years prior to the commencement 
of the action on such judgment, the action, If against a bona flde résident 
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of the State, shall be barred unless commenced wlthln three months after 
the rendition of the judgment sued on, Is a law of limitation only In so 
far as it attempts to Interpose a bar beeause of Inaction or laclies in en- 
forclng a judgment after it is obtained and a rigbt of action tbereon ac- 
crues, and Is unconstitutional and void, as imposing an unreasonable 
limitation as applied to an action within the provlso on a judgment of 
another state based on contract, and rendered prior to the passage of the 
act upon a cause of action which accrued more than six years before. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Lamb, a citizen and résident of Nebraska, commenced an action against 
the live stock eompany, a Colorado corporation, in tbe Circuit Court of the 
United States for the District of Colorado, on February 14, 1901, upon a judg- 
ment for the payment of money recovered by him against the eompany in 
a court of Nebraska. Défendant answered tbat it was a bona flde résident 
of Colorado ; that the judgment sued upon was recovered March 4, 1895, 
more than three months prior to the commencement of the action, and was 
based upon a cause of action upon an express contract for the sale and de- 
livery of merchandise, whicb accrued February 1, 1888 — more than six years 
before the présent action was commenced. The court sustained this answer 
under the acts of April 29, 1895, and April 6, 1899 (Sess. Laws Colo. 1895, p. 
239, e. 106; Id. 1899, p. 248, c. 113), overruled plaintiflf's demurrer thereto, 
and, plaintiff declining to plead further, rendered judgment for défendant. 
The act of April 29, 1895, is as follows : 

"An act to limit the time In which suits may be brought upon causes of ac- 
tion accrued or judgments or decrees rendered without this state, and to 
repeal varions acts in conflict or inconsistent therewith. 
"Be it enacted by the General Assembly of the State of Colorado. 
"Section 1. It shall be lawful for any person against whom an action shall 
be commenced in any court of this state, wherein the cause of action ac- 
crued without this state, upon a contract or agreement expressed or Implied, 
or upon a sealed instrument in writing, or upon a judgment or deeree ren- 
dered In any court without this state, more than six years before the com- 
mencement of the action in this state, to plead the same in bar of the action 
In this state : provided, that if said judgment or deeree rendered without this 
state be based upon a cause of action which had accrued more than six years 
prior to the commencement of the action on such judgment or deeree in this 
state, and the said judgment or deeree had been rendered without this state 
more than three months prior to the bringing of such action thereon in this 
state, It shall be lawful for any person against whom any action on such judg- 
ment or deeree shall be brought, to plead the same in bar thereof ; and 

"Provided further, that no défendant shall be allowed to plead the fact 
that the cause of action on which such judgment or deeree was based accrued 
more than six (6) years, and that such judgment or deeree was rendered with- 
out this state more than three (3) months before the commencement of said 
action thereon in this state, unless the défendant shall be a bona flde rési- 
dent of this state. 

"Sec. 2. Section 16 of chapter 60 of the General Laws of 1877, concerning 
limitations; also, section 1 of an act entitled 'An act concerning limitations 
of actions In the courts of justice,' approved February 14, 1879; also, section 
No. 2178 of the General Statutes of the State of Colorado, the same being 
section 16 of chapter LXVI, and ail other acts or parts of acts In conflict with 
this act, be and the same are hereby repealed." 
"Approved April 29, 1895." 

The act of April 6, 1899, adds a third or additional proviso to the flrst sec- 
tion of the prior act. and is styled an amendatory act in both its title and 
its body. 

The statutes expressly repealed by the act of 1895 had theretofore pre- 
scribed the time within which the actions named in that act could be com- 
menced. For sixteen years the period for suing upon a judgment or deeree 
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of any klnd rendered wlthout the state had been six years. The Judgment 
sued upon waa rendered less than two months before the act of 1895 was 
passed, and the cause of action upon whlch it is based accrued more than 
six years before the judgœent was rendered. When the action in which the 
judgment was recovered was brought does not appear. The présent action 
was commenced more than three months after the act of 1895 took effect, and 
wlthin six years after the judgment was rendered. 

T. M. Morrow (William T. Skelton, on the brief), for plaintiff in er- 
ror. 

E. E. Edmonds (J. C. Helm, on the brief), for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the facts as above, 
delivered the opinion of the court, -j 

No change in the statute law of Colorado was made by the act of 
April 6, 1899 (Sess. Laws 1899, p. 348, c. 113), In form and in purpose 
it was an amendatory act conforming to the requirement of the state 
Constitution (article 5, § 24) that when a law is amended it shall be re- 
enacted and published at full length. It re-enacted the act of April 
29, 1895 (Sess. Laws 1895, p. 239, c. 106) without other change than 
to add a third proviso at the end of the first section. For reasons not 
material to the présent inquiry, the added proviso is void, as held by 
this court in Keyser v. Lowell, 54 C. C. A. 574, 117 Fed. 400. The 
other provisions continued in force without interruption from the time 
when the earlier act took effect, and are to be considered as speaking 
from that date, instead of from the time of their re-enactment. 

Was the shortened limitation in the act of 1895 intended to apply to 
actions upon judgments theretofore rendered? One contention of the 
plaintiff in error i s that it must be given a prospective opération, and 
that to apply it to causes of action which accrued before it became 
effective is to permit it to operate retrospectively. The rule that stat- 
utes are to be given a prospective, rather than a rétrospective, opération, 
is well recognized ; but, like other rules of interprétation, it is resorted 
to to give effect to the presumed and reasonably probable intention of 
the Législature, when the terms of the statute do not of themselves make 
the intention certain or clear, and cannot be invoked to change or de- 
feat the intention when it is made obvious or manifest by the terms of 
the statute. Sohn v. Waterson, 17 Wall. 596, 21 L. Ed. 737 ; Stephens 
V. Cherokee Nation, 174 U. S. 445, 477, 19 Sup. Ct. 722, 43 L. Ed. 1041 ; 
Webster v. Cooper, 14 How. 488, 501, 14 L. Ed. 610. The act of 1895 
contains internai and convincing évidence of the intention with which 
it was enacted. It is identical in its provisions with one of the statutes 
which it in terms repealed (section 2178, Gen. St. 1883), save that by two 
provisos it reduces, in some instances to three months, the period within 
which an action may be commenced upon a judgment rendered with- 
out the state upon a cause of action accruing more than six years be- 
fore the comrnencement of the action upon the judgment. This repeal 
and re-enactment of ail of the provisions of the existing statute by a 
single act, and with no other change than the addition of the two pro- 
visos, should be given the same effect that would be given to an amend- 
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atory act accomplishing the same purpose. The re-enactment neu- 
tralized the repeal, and the new act should be construed as continuing 
in force the prior statute with such modification as was effected by the 
addition of the provisos. Bear L,ake Irrigation Co. v. Garland, 164 
U. S. 1, 11, 17 Sup. Ct. 7, 41 L. Ed. 337 ; Sutherland on Statutory Con- 
struction, § 134. The causes of action named in the prior statute, other 
than upon a judgment rendered without the state upon a cause of ac- 
tion accruing more than six years before the commencement within 
the state of an action upon the judgment, were no more affected by the 
act of 1895 than if it had not been enacted. The modification or change 
is Hmited to actions upon a specified class of judgments. The provisos 
are broad enough in their language to readily embrace every subséquent 
action upon a judgment of this class, no matter when rendered, and the 
act expressly repeals the existing statute regulating the time for com- 
mencing such actions. It is hardly conceivable that when the Législa- 
ture was thus materially shortening the period of limitation it would 
hâve removed existing judgments from ail limitation. Nor did the 
adoption of a new period of limitation in respect of future judgments 
require the complète abrogation of the old limitation, unless it was in- 
tended that the new one should apply to existing judgments. 

Not infrequently in adopting new statutes of limitation spécial pro- 
vision is expressly made for enforcing existing rights of action, but 
a provision of that character was not needed in this instance. Ûnder the 
Constitution of the state (article 5, § 19) the act of 1895, which contained 
no emergency clause, would not take effect for 90 days after its passage ; 
a period which is practically the équivalent of the shortest limitation 
prescribed in the act. According to the décisions of many courts, a 
statute of limitation, the opération of which is postponed to an appoint- 
ed time in the future, is effectuai from the date of its enactment as pub- 
lic notice of its provisions and prospective opération, and, if it be not 
otherwise provided, opérâtes to fix or designate the time which will 
elapse between its passage and its taking effect as the period within 
which to begin proceedings for the enforcement of such existing rights 
of action as will fall within the bar of the statute when it takes effect. 
Stine V. Bennett, 13 Minn. 153 (Gil. 138) ; Russell v. Akeley Lumber 
Co., 45 Minn. 376, 48 N. W. 3 ; Duncan v. Cobb, 32 Minn. 460, 21 N. 
W. 714 ; Holcombe v. Tracy, 2 Minn. 241 (Gil. 201) ; Smith v. Mor- 
rison, 22 Pick. 430 ; Peirce v. Tobey, 5 Metc. (Mass.) 168 ; Bigelow 
v. Bemis, 2 Allen, 496 ; Korn v. Browne, 64 Pa. 55 ; Clay v. Iseminger, 
187 Pa. 108, 41 Atl. 38,, affirmed 185 U. S. 55, 22 Sup. Ct. 573, 46 L. 
Ed. 804 ; Hedger v. Rennaker, 3 Metc. (Ky.) 255 ; Lockhart v. Yeiser, 
2 Bush, 231 ; Eaton v. Supervisors, 40 Wis. 668 ; Horbach v. Miller, 
4 Neb. 31 : Wrightman v. Boone County (C. C.) 82 Fed. 412 ; Mer- 
chants' National Bank v. Braithwaite, 7 N. D. 358, 372, 75 N. W. 244, 
66 Am. St. Rep. 653 ; Osborne v. Lindstrom, 9 N. D. 1, 8, 81 N. W. 
73, 46 L. R. A. 715, 81 Am. St. Rep. 516. In the opinion of other 
courts such a statute does not effectually charge any person with notice 
of its provisions, or hâve effect in any other way, until the time ap- 
pointée! for it to go into full opération. Price v. Hopkin, 13 Mich. 
318 ; Gilbert v. Ackerman, 159 N. Y. 118, 53 N. E. 753, 45 L. R. A. 
118; Sutherland on Statutory Construction, § 107. The Suprême 
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Court çf Colorado does net seem to hâve spoken upon the question, and 
we do not deem it necessary to consider which of the opposing vievvs 
is the better one, because both lead to the same ultimate conclusion 
in this case. If the act of 1895 was not eflfectual as notice to holders of 
existing judgments in advance of the time appointed for it to talce 
elïect, then tlae new period of limitation did not commence to run against 
proceedings to enforce such judgments prior to that time. Lewis v. 
Lewis, 7 How. 776, 12 L. Ed. 909 ; Sohn v. Waterson, 17 Wall. 596, 
21 L. Ed. 737. Thus one of two things resulted from that act: either 
the plaintiff was charged on the day of its enactment with notice of 
its prospective opération, and was restricted to the ninety days which 
would elapse before it would take effect in commencing an action upon 
his judgment, or he was charged on the day the act took effect with 
notice of its provisions, and was restricted to a period of three months 
thereafter in exercising his right of action. It is plain that in point 
of the length of the period limited for commencing actions thereon no 
discrimination was made between existing and future judgments. If 
it was reasonable to limit the right to sue upon a future judgment to a 
period of three months af ter its rendition, it was equally reasonable to 
limit the right to sue upon an existing judgment to a period of ninety 
days or three months after the time when its holder became charged 
with notice of the provisions of the act and was thereby put to his rem- 
edy. We think the shortened limitation was intended to apply to ac- 
tions upon existing judgments, and that, if that limitation is valid. 
plaintiff 's right of action was barred ninety days after the passage of 
the act of 1895, or three months after it took effect, depending upon 
when he was put to his remedy by the act. 

In what has been said the validity of the shortened limitation has 
been assumed. It is now necessary to inquire whether or not a state 
may thus restrict the right to sue in her courts upon a judgment for 
the payment of money rendered in a court of a sister state upon a cause 
of action founded upon contract. It is elementary that statutes of 
limitation are part of the law of the forum. State statutes of that 
character may embrace causes of action upon contracts made or judg- 
ments rendered in other states, may prescribe a period of limitation in 
respect of them that is différent from that prescribed in respect of simi- 
lar rights of action arising within the state, and may subject existing 
rights of action to a limitation where none existed before, or to a short- 
er limitation than existed when they accrued (McElmoyle v. Cohen, 13 
Pet. 312, 337, 10 L. Ed. 177; Bank v. Dalton, 9 How. 522, 13 L. Ed. 
242 ; Terry v. Anderson, 95 U. S. 628, 633, 24 L. Ed. 365 ; Hawse v. 
Burgmire, 4 Colo. 313) ; but the power to enact such statutes is subject 
to the fundamental condition that a reasonable time must be given for 
the exercise of the right of action, whether existing or prospective, after 
it comes within the prospective or présent opération of the statute, and 
before the bar becomes effective (Keyser v. Lowell, 54 C. C. A. 574, 
578, 580, 117 Fed. 400, 404, 406 ; Jackson v. Lamphire, 3 Pet. 280, 
290, 7 L. Ed. 679 ; Hawkins v. Barney, 5 Pet. 457, 466, 8 L. Ed. 190 ; 
Bronson v. Kinzie, 1 How. 311, 316, 11 L. Ed. 143; Christmas v. 
Russell, 5 Wall. 290, 300, 18 L. Ed. 475 ; Curtis v. Whitney, 13 Wall. 
68, 72, 20 L. Ed. 513 ; Sohn v. Waterson, 17 Wall. 596, 21 L. Ed. 737 ; 
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Terry v. Anderson, 95 U. S. 628, 632, 24 L. Ed. 365 ; Edwards v. 
Kearzey, 96 U. S. 595, 608, 24 L. Ed. 793 ; Koshkonong v. Burton, 104 
U. S. 668, 675, 26 L. Ed. 886; Vance v. Vance, 108 U. S. 514, 2 Sup. 
Ct. 854, 27 L. Ed. 808 ; McGahey v. Virginia, 135 U. S. 663, 707, 10 
Sup. Ct. 972, 34 L. Ed. 304; Wheeler v. Jackson, 137 U. S. 245, 255, 
11 Sup. Ct. 76, 34 L. Ed. 659 ; Turner v. New York, 168 U. S. 90, 
94, 18 Sup. Ct. 38, 42 L. Ed. 392 ; Saranac Land & Timber Co, v. 
Comptroller, 177 U. S. 318, 20 Sup. Ct. 642, 44 L. Ed. 786 ; Wilson v. 
Iseminger, 185 U. S. 55, 62, 22 Sup. Ct. 573, 46 L. Ed. 804; Price v. 
Hopkin, 13 Mich. 318, 324; Gilbert v. Ackerman, 159 N. Y. 118, 
124, 53 N. E. 753, 45 L. R. A. 118; Berry v. Ransdall, 4 Metc. [Ky.] 
292 ; Small v. Foley, 8 Colo. App. 435, 450, 47 Pac. 64, 70). In the 
case last cited Judge Thompson, speaking for the Court of Appeals of 
Colorado, said : 

"The Législature may shorten the time by which actions on existing con- 
tracta vvill be barred, provided It does net flx the limitation so as to eut off 
the rlght of action on demands against which the former statute had not run, 
or does not unreasonably shorten the time within which suit may be brought 
on such demands. With thèse limitations such législation, although rétro- 
active, will be sustained." 

Perhaps no better rule as to what is a reasonable time can be laid 
down than that it must be of sufficient duration to afford full oppor- 
tunity for resort to the courts for the enforcement of the rights upon 
which the limitation is intended to operate. In the words of Mr. Justice 
Shiras in Wilson v. Iseminger, supra : 

"A statute could not bar the existing rights of claimants without affording 
this opportunity. If it should attempt to do so, it would not be a statute 
of limitations, but an unlawful attempt to extinguish rights arbltrarily, 
whatever might be the purport of its provisions." 

To the same effect is Price v. Hopkin, supra, where it was said by 
Judge Cooley : 

"It is of the essence of a law of limitation that it shall afford a reasonable 
time within which suit may be brought ; • * * and a statute that f ails 
to do this cannot possibly be sustained as a law of limitation, but would be 
a palpable violation of the constitutional provision that no person shall be 
deprived of property without due process of law." 

Not only is a right of action which springs from contract property 
within the protection of the fourteenth amendment to the national Con- 
stitution, but any state statute which dénies, unreasonably restricts, or 
oppressively burdens the exercise of a right of action springing from 
a prior contract, impairs its obligation within the prohibition of the 
Constitution. Article 1, § 10. The obligation of a contract consists in 
the binding force of its stipulations upon those who make them, 
and dépends upon the continued existence of a means of enforcing 
its stipulations; otherwise a contract would be without obligation, 
and would hâve only such effect as the parties should choose to give it. 
Every lawful contract gives rise to a right in one party to require per- 
formance of the stipulations of the other, and to a corresponding duty 
of the other to perform them. A subséquent law of a state which dé- 
nies or diminishes the right of the one or excuses or discharges the 
other from tlie performance of his duty impairs the obligation of the 
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contract, aithough professing to act only upon the remedy. Sturges 
V. Cro\iKninshield, 4 Wheat. 123, 197, 4 L. Ed. 529 ; Bronson v. Kinzie, 
1 How. 3li, 316, 320, 11 L. Ed. 143 ; McCracken v. Hayward, 2 How. 
608, 612, 11 L,. Ed. 397; Edwards v. Kearzey, 96 U. S. 595, 603, 607, 
24 L. Ed. 793 ; Barnitz v. Beverly, 163 U. S. 118, 122, 16 Sup. Ct. 
1042, 41 Li Ed. 93. A judgment for the amount due upon a contract 
does not terminate its obligation because it does net pay the debt. The 
debt remains contractual in character, and its payment is as much with- 
in the obligation of the contract aftçr the judgment as it was before. 
Black's Constitutional Law (2d Ed.) p. 615 ; Freeman on Judgments 
(4th Ed.) § 4; Sprott v. Reid, 3 G. Greene, 489, 56 Am. Dec. 649. If 
the subséquent law, instead of directly abrogating the contract, unrea- 
sonably restricts or oppressively burdens the enforcement of a judg- 
ment rehdered thereon it is none the less obnoxious to the constitutional 
prohibition (Daniels v. Tearney, 103 U. S. 415, 419, 36 h. Ed. 187) 
which is directed against ail impairment of the obligation of contracts 
by State législation, no matter in what form attempted. In delivering 
the opinion of the court in Bronson v. Kinzie, supra, Chief Justice 
Taney said of this prohibition : 

"It wa» undoubtedly adopted as a part of the Constitution for a great and 
useful purpose. It was to malntaln the Integrlty of contracts, and tù secure 
thelr faithful exécution throughoùt the Union by placing them under the pro- 
tection of the Constitution of the United States. And it would but ill be- 
<!ome this court, under any flircunjstances, to départ from the plain meaning 
of the words used, and to sanction a distinction between the right and tlie 
remedy, whioh would render this provision illusive and nugatory ; mère words 
of form affording no protection and producing no practical resuit" 

A judgment of a state court cannot be enforced out of the state by exé- 
cution issued within the state, nor can exécution be issued thereon with- 
out the state ; but this does not mean that there is no means of enforcing 
a judgment out of the state in which it is obtained. It can be enforced 
in another state by action brought in a court of that state. McElmoyle 
V. Cohen, 13 Pet. 312, 335, 10 L. Ed. 177. While the original cause of 
action is merged in the judgment, and cannot be made the basis of an- 
other action, a right of action arises upon the judgment which can be 
exercised in other states as a means of obtaining payment of the debt. 
If the judgment is obtained as a means of enforcing a contract, the sub- 
séquent proceedings in another state are equally a means of its enforce- 
ment, aithough their apparent and more immédiate purpose is to com- 
pel satisfaction of the judgment. When the contract upon which the 
Nebraska judgment is founded was entered into, this right to enforce 
a judgment obtained in a court of one state in the courts of the several 
states was part of the law pf the land. It was expressly recognized by 
the law of Colorado, which limited the time for commencing an action 
in the exercise of the right to a period of six years. The law establish- 
ing this right became part of the obligation of the contract in the en- 
forcement of which the judgment sued upon was obtained. While 
continuing the récognition of this right, the act of 1895 shortened the 
period for commencing actions upon a class of judgments, including 
that of plaintifï, to a period of three months. Of the application of the 
contract clause of the Constitution to a statute of limitation Mr. Justice 
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Swayne said, in speaking for the court in Edwards v. Kearzey, 96 U. S. 
595, 603, 34 L. Ed. 793 : 

"Statutes of limitation are statutes of repose. They are necessary to the 
welfare of soclety. Tbe lapse of time constantly carries with it the means 
of proof. The public as well as Indlviduals are Interested In the princlple 
upon whlch they proceed. They do not Impair the remedy, but only requlre 
Its application wlthln the tlme specifled. If the period llmlted be unreason- 
ably short, and designed to defeat the remedy upon pre-existlng contracts, 
whleh was part of thelr obligation, we should pronounce the statute void ; 
otherwise we shonld abrticate the performance of une of our most important 
duties." 

The Constitution déclares that "full faith and crédit shall be given 
in any state to the public acts, records and judicial proceedings of every 
other state" (Const. U. S. art. 4, § 1), and the act of Congress of 
May 26, 1790, provides that the records and judicial proceedings of 
each state "shall hâve such faith and crédit given to them in every court 
within the United States as they hâve by law or usage in the courts of 
the state from which they hâve been taken," 1 Stat. 123, c. 11 ; Rev. St. 
§ 905. The efifect of thèse provisions is that in the courts of other 
States the judgment of a court of one state is not impeachable except for 
fraud or want of jurisdiction (neither of which is hère suggested), 
is indisputable proof that it rests upon an unanswerable cause of ac- 
tion, is conclusive évidence that the right to its enforcement is wholly 
unaffected by any lâches or lapse of time which preceded its rendition, 
and gives a right of action for its enforcement subject to limitation and 
other laws of the forum which regulate, but do not deny, unreasonably 
restrict, or oppressively burden the exercise of that right. Keyser v. 
Lowell, 54 C. C. A. 574, 117 Fed. 400; Christmas v. Russell, 5 Wall. 
290, 18 L. Ed. 475. 

Thus, from whatever point the shortened limitation in the act of 
1895 is considered, the question arises whether it is reasonable. No 
reported décision has corne under our observation which sustains a like 
limitation. The following cases sustain limitations of approximatelv 
the periods named : Terry v. Anderson, 95 U. S. 628, 24 L. Ed. 365, 
nine and one-half months ; Vance v. Vance, 108 U. S. 245, 2 Sup. Ct. 
854, 27 L. Ed. 808, eight and one-half months; Wheeler v. Jackson, 
137 U. S. 245, 11 Sup. Ct. 76, 34 L. Ed. 659, six months; Turner v. 
New York, 168 U. S. 90, 18 Sup. Ct.38,42 L. Ed. 392, six months; Stine 
V. Bennett, 13 Minn. 153 (Gil. 138), four and one-half months ; Russell v. 
Akeley Lumber Co., 45 Minn. 376, 48 N. W. 3, six months; Bigelow 
v. Bemis, 2 Allen, 496, five months ; Smith v. Packard, 12 Wis. 371, 
eight and one-half months; Cameron v. Louisville, etc., Ry. Co., 69 
Miss. 78, 10 South. 554, one year; Horbach v. Miller, 4 Neb. 31, four 
and one-half months ; Myers v. Wheelock, 60 Kan. 747, 57 Pac. 956, 
six months ; Power v. Kitching, 10 N. D. 254, 86 N. W. 737, 88 Am. 
St. Rep. 691, seven months. In McGahey v. Virginia, 135 U. S. 662, 
708, 10 Sup. Ct. 972, 34 L. Ed. 304, a limitation of one year was de- 
clared unreasonable, and in Berry v. Ransdall, 4 Metc. (Ky.) 292, the 
same was said of a limitation of thirty days. In Bank v. Braithwaite, 
7 N. D. 358, 372, 75 N. W. 244, 66 Am. St. Rep. 653, it was doubted 
whether three and one-half months was a reasonable time, but thirteen 
months was pronounced reasonable. No useful purpose would be 
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served % .refeifrîhE: more particularly to the limitations whîch were sus- 
tained or rejected in thèse cases. It is sufficient to say that ail of the 
cases recogiiize the true rule to be that a limitation is unreasonable which 
does not, before the bar takes effect, afîford full opportunity for resort 
to the courts for the enforcement of the rights upon which the limitation 
is intènded to operate, and that this opportunity must be afforded in 
respect of existing rights of action after they corne within the présent 
or prospective opération of the statute and in respect of prospective 
rights after they accrue. 

It is usual in prescribing periods of limitation to adjust the time 
to the spécial nature of the rights of action to be affected, the situation 
of the parties, and other surrounding circumstances. A single period 
cannot be fixed for ail cases, because what would be reasonable in one 
class of cases would be entirely unreasonable in another. Each limita- 
tion must, therefore, be separately judged in the light of the circumstan- 
ces surrounding the class of cases to which it applies, and, if the time is 
reasonable in respect of the class, it will not be adjudged unreasonable 
merely because it is deemed to operate harshly in sonie particular or 
exceptional instance; as where the person against whose right the 
limitation runs is under some disability, out of the state, or unavoidably 
prevented from suing within the time prescribed. Vance v. Vance, 
108 U. S. 514, 531, 2 Sup. Ct. 854, 27 L. Ed. 808; Bank v. Dalton, 9 
How. 632, 538, 13 L. Ed. 242 ; Amy v. Watertown, 130 U. S. 330, 9 
Sup. Ct. 537, 33 L. Ed. 953. An examination of the act of 1895, which 
is copied at length in the statement preceding this opinion, shows that 
it first prescribes a gênerai limitation of six years upon ail actions upon 
judgments rendered without the state, and then, by two provisos or 
excepting clauses, déclares that, if the judgment be based upon a cause 
of action which accrued more than six years prior to the commencement 
of the action upon the judgment, and if the judgment shall hâve been 
rendered more than three months prior to the bringing of the action, 
the défendant, if a bona fide résident of the state, may plead thèse facts 
in bar of the action. The concurrence of three things makes the bar 
effective: (1) Defendant's bona fide résidence in the state; (3) the 
lapse of six years after the accrual of the cause of action upon which 
the judgment is based ; (3) the lapse of three months after the rendition 
of the judgment. The purpose and effect of this spécial limitation 
would be more easily appreciated, but not altered, if the provision had 
been; "No action shall be maintained against a bona fide résident of 
this state upon a judgment rendered without the state unless the action 
thereon be commenced within six years after the accrual of the cause 
of action upon which the judgment is based, save that in no case shall 
the right of action be barred until three months after the rendition of 
the judgment." The resuit would also be the same if it had been de- 
clared: "No action shall be maintained against a bona fide résident 
of this state upon a judgment rendered without the state unless the ac- 
tion be commenced within three months after the judgment is ren- 
dered, save that in no case shall the right of action be barred until after 
six years from the accrual of the cause of action upon which the judg- 
ment is based." A right of action does not accrue upon a judgment un- 
til it is rendered, and, of course, the right cannot be exercised until it 
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accrues. The purpose of statutes of limitation is to compel the 
exercise of rights of action within a reasonable time after they accrue 
and before the évidence upon which their enforcement or résistance dé- 
pends is lost, rendered difficult of production, or impaired by lapseof 
time. Nothing could be more unreasonable or more certainly violative 
of constitutional prohibitions than to bar rights of action because of 
the lapse of time prior to their accrual, when they could not hâve been 
exercised. Yet the bar of this spécial limitation is in ail cases rested 
partly, and in some almost entirely, upon the lapse of time prior to the 
rendition of the judgment, when the right of action had not accrued. 
This portion of the act of 1895 is a law of limitation only as it at- 
tempts to interpose a bar because of inaction or lâches in enforcing a 
judgment after it is obtained. It is unique in that it does not prescribe 
a fixed or definite time for commencing the actions to which it applies. 
Where the limitation begins to run more than five years and nine 
months after the accrual of the cause of action upon which the judg- 
ment is based, the action is barred if not brought in three months. 
Where the judgment is obtained upon the day when the original cause 
of action accrues, as it may be by confession or consent, the action upon 
the judgment is not barred for six years. Thus the period within which 
the bar becomes effective ranges ail the way from three months to six 
years, and this is equally true of judgments existing at the time and of 
those subsequently rendered. At what time within thèse limits any 
particular action is barred dépends upon the spécial facts of the case. 
The longest period is reasonable, and the shortest is altogether unrea- 
sonable. In thèse circumstances it may become a serions question 
whether the entire provision falls as wanting in the requisites of a law 
of limitation, or whether, as respects the varions intermediate periods, 
every man must détermine for himself and at his péril whether the 
time allowed for exercising his right of action is reasonable (Ludwig 
v. Stewart, 32 Mich. 27 ; Osborne v. Lindstrom, 9 N. D. 1, 9, 81 N. W. 
72, 46 L. R. A. 715, 81 Am. St. Rep. 516), but the considération of that 
question is not essential to the décision of the présent case, 

Our reasons for pronouncing the three-months limitation unreason- 
able are thèse : It is not founded upon any proper regard for the in- 
terests of the community or of judgment debtors, or for the nature of 
the actions affected, and it does not afford judgment creditors full or 
sufficient opportunity for recourse to the courts for the enforcement of 
their judgments. Before an action upon a judgment recovered in one 
State can be brought in a court of another state, it is necessary to ascer- 
tain that the debtor, or property of his, is there, to discover in what 
county or court the action must be brought, and to obtain the assist- 
ance of counsel. This is usually accomplished through letter cor- 
respondence, and that requires time. A creditor cannot be expected or 
required, immediately upon obtaining a judgment against his debtor, 
or immediately upon a change in the existing statute of limitations, to 
dévote his entire time and attention to the enforcement of the judg- 
ment, to the exclusion of his other affairs and duties. Nor does a just 
regard for the interests of the debtor require it. The latter's interests 
Avill be better served if he has a reasonable opportunity to satisfy 
the judgment without further proceedings or expense. No presump- 
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tion neçessarjly or immediately arises that he will not do so. There 
is littîé danger that the évidence to sustain the enforcement or ré- 
sistance of a judgment will be lest, rendered difïîcult of production, or 
impaired within so brief a period as three months. A judgment does 
not become a stale demand within that time, and there is no lâches in 
so short a postponement of its enforcement. 

The judgment is reversed, with a direction to sustain the demurrer 
to the answer. 



GORDON y. WARE NAT. BANK OF WARE, MASS. 

(Circuit Court of Appeals, Elghth Circuit. August 22, 1904,) 

No. 1,995. 

1. LiiFE Insubance— Insueable Interest— Reqtjisite to Validitt. 

Tlie Issue of a policy of llfe Insurance to one who lias no Interest as a 
relative, dépendent, credltor, or otherwise, in the life of fhe insured, and 
who pays the premiums for the chance of recovering upon the policy, is 
against public policy, and the contract is void, because the interest of the 
holder is to shorten, rather than to lengthen, the life of the Insured, and 
his maintenance of the policy is of the nature of a wager. 

2. Same— Oeeditob has Insubable Interest. 

A credltor has an insurable interest in the life of his debtor, and the 
issue or pledge of a policy upon his life as collatéral securlty for the pay- 
aient of his debt is valld. 

3. Same — Necbssitt of Insurable Interest in Assignée — Question of Gên- 

erai. Law. 

The question whether or not an insurable interest in an assignée Is 
requisite to the validity of the assignment of a policy of life insurance, 
which was originally issued to one who had an insurable interest, is a 
question of gênerai law, upon which the décisions of the courts of the 
State in which the assignment was made are not controlling in the fédéral 
courts. 

4. Same— AssiQNMENT Valid Withotit Insurable Interest in Assignée. 

An insurable Interest in the assignée is not requisite to the validity of 
the assignment of a policy of life insurance which was lawfully issued to 
one who had such an Interest, unless the assignment was made in bart 
faith as a coyer for the issue of a wager policy. But the use of an assign- 
ment Immediately upon the issue of a policy to évade the rule that the 
Issue of a policy to one wlthout an Insurable Interest renders it void avoids 
the assignment. 

5. Same— PleDgee of Policy Mat Sell to One Without Insurable Interest. 

The pledgee of a policy of life insurance has the rlght and power to 
sell the policy to the highest bidder for the purpose of realizlng money to 
pay the debt which it secures, and both Immédiate and remote assignées 
under such a sale take good tltle to the policy and to its proceeds, although 
they bave no insurable Interest In the life insured by the poIlCy. 

6. Judgment— Rks Adjudicata. 

In an action between the same parties or between those in privity with 
them, a prior judgment on the merits upon the same clalm or demand by 
a court which had jurlsdlctlon, is conclusive, whether rlght or wrong, not 
only of every matter offiered, but of every admissible matter which mieht 
bave been ofCered to sustain or defeat the claim or demand. 
(Syllabus by the Court.) 

1 2. See Insurance, vol. 28, Cent. Dig. §§ 102, 1C6. 
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In Error to the Circuit Court of the United States for the District 
of Kansas. 

This action Involves a controversy over the ownershlp of the proceeds of 
a pollcy of Insurance between the administrator of the estate of Melissa A. 
Gordon, the plaintiff, and the Ware National Bank, the défendant. The In- 
surance Company admitted Its liability, and pald Into the court below the 
amount owing upon the policy, which insured the life of William Gordon 
for $5,000. Ail the premiums required to be paid by this policy had been 
paid by Gordon before the year 1879. The amount promised by the policy 
was payable upon the death of William Gordon to his wife, Melissa A. Gordon, 
if living; otherwise to the children of William Gordon. Gordon died on 
March 6, 1902, leaving his wlfe .-ind two children surviving. Melissa A. Gor- 
don died on March 14, 1902, so that, if Melissa Gordon was not deprived of 
ail interest In the pollcy by the facts which are about to be stated, her ad- 
ministrator, the plaintIfC, is entitled to recover its proceeds. On June 11, 
1879, William Gordon and Melissa A. Gordon, his wife, assigned the policy 
to the German Bank of Leavenworth, Kan., as collatéral security for the 
payment of loans made by it to William Gordon. On May 8, 1882, the German 
Bank brought an action in the district court of Leavenworth county, in the 
State of Kansas, against William Gordon and Melissa A. Gordon to fore- 
dose the pledge of the policy by a sale of It and the application of the pro- 
ceeds to the payment of a debt of $8,217.01, which was then owing by William 
Gordon to the bank. The Gordons appeared in that action, admitted that 
the indebtedness of William Gordon to the bank was $8,217.01, and that they 
had pledged the policy to secure the payment of this debt, and they consented 
to an immédiate trial of the action without making any farther défense. 
Thereupon the court tried the case, and rendered a decree that the bank should 
recover of William Gordon $8,217.01 ; that the policy of Insurance should be 
advertised and sold ; that the proceeds of the sale should be applied to the 
payment of the debt of William Gordon to the bank ; and that the défendants 
William Gordon and Melissa A. Gordon were "forever barred of and froni 
having or claiming any lien upon or interest in or to" the policy after its 
sale. Under an exécution issued upon this judgment the policy was sold by 
the sheriffi to the German Bank for $150, and it was subsequently assigned 
for value by the German Bank, through several mesne conveyances, to the 
défendant, the Ware National Bank. Neither the Ware National Bank nor 
any of the assignées through whom the policy passed from the German Bank 
to it was a créditer of William Gordon, or had any interest in his life. The 
Ware National Bank claimed the proceeds of the policy as the remote assignée 
of the German Bank. The plaintiff, the administrator of the estate of Me- 
lissa A. Gordon, demanded thèse proceeds upon the ground that the assignées 
of the German Bank had no insurable interest In the life of Gordon, and that 
for this reason the asslgnments to them were vold, and the policy remained 
the property of Melissa A. Gordon when she died. The court below sustained 
the olaim of the Ware National Bank, and rendered a judgment In its favor. 

John H. Atwood (William W. Hooper, on the brief), for plaintiff in 
error. 

James H. Cravens (Lucien Baker and E. B. Baker, on the brief), for 
défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The issue of a policy of insurance to one who has no interest as a 
relative, dépendent, créditer, or otherwise, in the life insured, and who 
pays the premiums for the chance of recovering upon the policy, is 
against the public policy of this nation, and void, because the interest 
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of the holder of the policy is to shorten, rather than to lengthen, the 
life insured, and his maintenance of the policy is of the nature of a 
wager. Evasions of this rule by the issue of a policy to one who has 
an insurable interest, and its immédiate assignment, pursuant to a pre- 
conceived intent, to one without such an interest, who undertakes to 
pay the premiums for his chance of profit upon his investment, are 
equally inefïective, and such assignments are void. Connecticut Mu- 
tual Life Ins. Co. v. Schaefer, 94 U. S. 457, 461, 24 L. Ed. 251; Cam- 
mack V. Lewis, 15 Wall. 643, 21 L. Ed. 344; Warnock v. Davis, 104 
U. S. 775, 782, 26 L. Ed. 924. A creditor has an insurable interest in 
the life of his debtor, and a policy on the latter's life issued to him, or 
issued to one who has an insurable interest in the life of the debtor and 
subsequently assigned to him, is valid and enforceable in his hands. 
Connecticut Mutual Life Ins. Co. v. Schaefer, 94 U. S. 457, 461, 24 L. 
Ed. 251 ; Warnock v. Davis, 104 U. S. 775, 778, 26 L. Ed. 924. 

Counsel for the plaintiff insist that the Suprême Court of the state 
of Kansas has determined that every assignment of an Insurance policy 
is void unless the assignée has an insurable interest in the life protected, 
and that this décision is controlling in the fédéral courts, because the 
assignments hère in question were executed in the state of Kansas. 
But the question whether or not an insurable interest in an assignée of 
a policy issued to one who had such an interest is indispensable to the 
validity of the assignment of it is a question of gênerai law, which it 
would be a dereliction of duty for a fédéral court to décline to consider 
and détermine for itself. The opinion of the court of the state in which 
the assignment is executed upon this question is not controlling in a 
national court. Hartford Pire Ins. Co. v. Chicago, M. & St. P. Ry. Co., 
70 Fed. 201, 203, 17 C. C. A. 62, 65, 30 L. R. A. 193 ; Speer v. Board, 
88 Fed. 749, 762, 32 C. C. A. 101, 114; Clapp v. Otoe County, 104 
Fed. 473, 477, 45 C. C. A. 579, 582. 

There is some conflict of authority among the courts of the states 
upon the question whether or not the assignment of a policy for value 
in good faith by one who has an insurable interest to one who has not 
such an interest is valid. The Suprême Court of Indiana, in the case 
of Franklin Life Ins. Co. v. Hazzard, 41 Ind. 116, 13 Am. Rep. 313, 
declared that such an assignment was as obnoxious to the rule against 
wager policies as the issue of a policy to one without interest, and 
that it was void. The courts of the states of Alabama, Kansas, Ken- 
tucky, Missouri, North Carolina, Pennsylvania, Texas, and Virginia 
hâve followed this déclaration. Alabama Gold Mutual Life Ins. Co. v. 
Mobile Mutual Life Ins. Co., 81 Ala. 329, 1 South. 561; Helmetag's 
Adm'r v. Miller, 76 Ala. 183, 53 Am. Rep. 316 ; Missouri Valley Life 
Ins. Co. V. Sturges, 18 Kan. 93, 26 Am. Rep. 761; Missouri Valley 
Life Ins. Co. v. McCrum, 36 Kan. 146, 59 Am. Rep. 537, 12 Pac. 517 ; 
Price v. First Nat. Bank, 62 Kan. 743, 64 Pac. 639 ; Schlamp v. Ber- 
ner's Adm'r, 21 Ky. Law Rep. 334, 51 S. W. 312 ; Burnam v. White, 16 
Ky. Law Rep. 241, 22 S. W. 555 ; Heusner v. Mutual Life Ins. Co., 
47 Mo. App. 336 ; Powell v. Dewey, 123 N. C. 103, 68 Am. St. Rep. 
818, 31 S. E. 381 ; Downey v. Hoffer, 110 Pa. 109, 20 Atl. 655 ; Gilbert 
V. Moose's Adm'r, 104 Pa. 74, 49 Am. Rep. 570; Cheeves v. Anders, 
87 Tex. 287, 47 Am. St. Rep. 107, 28 S. W. 274; Schonfield v. Turner, 
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75 Tex. 324, 12 S. W. 626, 7 L. R. A. 189 ; Long v. Merî'den Brittania 
Co., 94 Va. 594, 27 S. E. 499. The reason for this view that the as- 
signée who pays the premium practically wagers it upon the early close 
of the life insured has much less force where, as in the case at bar, 
the premiums hâve ben paid before the assignaient is made. Connecti- 
cut Mutual Life Ins. Co. v. Schaefer, 94 U. S. 457, 462, 24 L. Ed. 251 ; 
Bursinger v. Bank of Watertown, 67 Wis. 75, 83, 30 N. W. 290, 58 
Am. Rep. 848. The raie adopted by thèse states greatly detracts from 
the value of life insurance policies, and restricts their commercial value; 
for, if their possible purchasers are limited to those who hâve insur- 
able interests in the lives they insure, it is obvious that buyers will be 
few, and their commercial value and the trafïic in them must be much 
less than if ail men may become their lawful purchasers. In view of 
this fact the Suprême Court of the United States and the courts of the 
great commercial communities of this country — of New York, Ohio, 
Massachusetts, Illinois, Michigan, New Jersey, California, Minnesota, 
Connecticut, Louisiana, Rhode Island, Wisconsin, Nebraska, Tennessee, 
South Carolina, Mississippi, and Maryland — hâve repudiated the old 
déclaration of the Suprême Court of Indiana, and hâve adopted the 
more modem and rational rule that "any person has a right to procure 
an insurance on his own life, and to assign it to another, provided it be 
not donc by way of cover for a wager policy." ^tna Life Ins. Co. v. 
France, 94 U. S. 561, 564, 24 L. Ed. 287 ; New York Mutual Life Ins. 
Co. V. Armstrong, 117 U. S. 591, 597, 6 Sup. Ct. 877, 29 L. Ed. 997; 
Chamberlain v. Butler, 61 Neb. 730, 738, 86 N. W. 481 ; Crosswel v. 
Connecticut Indenmity Association, 51 S. C. 103, 28 S. E. 200, 203 ; 
Bursinger v. Bank of Watertown, 67 Wis. 75, 83, 85, 30 N. W. 290, 58 
Am. Rep. 848; St. John v. Ins. Co., 13 N. Y. 31, 40, 64 Am. Dec. 529 ; 
Valton V. Ins. Co., 20 N. Y. 32, 38 ; Olmsted v. Keyes, 85 N. Y. 593, 
598 ; Steinback v. Diepenbrock, 37 N. Y. Supp. 279, 280, 1 App. Div. 
417 ; Eckel v. Renner, 41 Ohio St. 232, 233 ; Mutual Life Ins. Co. v. Al- 
len, 138 Mass. 24, 31, 52 Am. Rep. 245 ; Dixon v. National Life Ins. Co., 
168 Mass. 48, 49, 46 N. E. 430 ; Brown v. Greenfield Life Association, 
172 Mass. 498, 502, 53 N. E. 129 ; Martin v. Stubbings, 126 111. 387, 
18 N. E. 657, 660, 9 Am. St. Rep. 620 ; Prudential Ins. Co. v. Liersch, 
122 Mich. 436, 81 N. W. 258; Trenton, &c., Ins. Co. v. Johnson, 24 
N. J. Law, 576, 585 ; Vivar v. Knights of Pythias, 52 N. J. Law, 455, 
469, 20 Atl. 36, 41 ; Curtiss v. ^tna Life Ins. Co., 90 Cal. 245, 27 
Pac. 211, 25 Am. St. Rep. 114 ; Widaman v. Hubbard (C. C.) 88 Fed. 
806, 814; Hogue v. Minnesota Packing & Provision Co., 59 Minn. 39, 
43, 60 N. W. 812; Brown v. Equitable Life Assur. Soc, 75 Minn. 
412, 78 N. W. 103, 671, 79 N. W. 968 ; Fitzgerald v. Hartford, etc., 
Ins. Co., 66 Conn. 116, 13 Atl. 673, 677, 678, 17 Atl. 411, 7 Am. St. Rep. 
288 ; Succession of Hearing, 26 La. Ann. 326, 327 ; Clark v. Allen, 11 
R. I. 439, 443, 23 Am. Rep. 496 ; Strike v. Wisconsin, etc., Ins. Co., 
95 Wis. 583, 70 N. W. 819, 820 ; Clément v. N. Y. Life Ins. Co., 101 
Tenn. 22, 46 S. W. 561, 664, 42 L. R. A. 247, 70 Am. St. Rep. 650; 
Murphy v. Red, 64 Miss. 614, 1 South. 761, 762, 763, 60 Am. Rep. 68; 
Rittler v. Smith (Md.) 16 Atl. 890, 892, 893 ; Souder v. Society (Md.) 
20 Atl. 137, 138. The provision of the bankruptcy law of 1898 that an 
insurance policy held by a bankrupt shall pass to his trustée as asset» 
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of his estàte uniess he pays to the trustée the surrender value of the 
policy demonstrates the fact that the national Congress deemed the rule 
adoptéd by the Suprême Court and by the courts of theSe states the 
established law of the nation. Act July 1, 1898, c. 541, § 70, 30 Stat. 
565 [U. S. Cpmp. St. 1901, p. 3451]. The courts of Indiana them- 
selves, the courts in which the opposite rule seems to hâve taken its rise, 
hâve lately repudiated it, hâve followed the trend of the more modem 
décisions, hâve adopted the more libéral rule, and hâve declared that: 
"When the person himself in good faith makes the contract, procures 
the insura.nce on his own life, and pays the premiums, it is immaterial 
whether the beneficiary designated by him, or the assignée of the 
policy, bas any insurable interest in the life of the insured or not. This 
doctrine is settlëd by this court, and is in accordance with the decided 
weight of authority." Milner v. Bowman, 119 Ind. 448, 454, 21 N. 
E. 1094, 5 Iy. R. a. 95. This is a great commercial nation. The policy 
of the nation, the business habits and acts of its citizens and the tendency 
of the décisions of its courts are to départ more and more from the 
old rule that choses in action are not assignable, to make them more 
and more the subjects of traiific and of commerce, and to sustain their 
transfers in the ordinary course of business. The stronger reasons, the 
decided trend of the décisions of the courts and the great weight of 
authority, concur to establish the rule that an insurable interest in the 
assignée of a policy of life Insurance is not essential to the validity of 
the assignment if the party to whom it was originally issued had such 
an interest, and the assignment is not made as a cover for the issue of 
a wager policy. 

In the case at bar, however, there are still other reasons why the 
plaintiff in this action cannot recover the proceeds of the policy which 
lies at the basis of this controversy against the title of the Ware 
National Bank or of any of the immédiate or remote assignées of the 
German Bank upon the ground that thèse assignées had no insurable 
interest in the life of Gordon. In the first place, the administrator of 
the estate of Melissa Gordon is conclusively estopped from enforcing 
any such claim by the judgment of foreclosure and sale of the pledge 
in the action of the German Bank against Melissa A. Gordon and Wil- 
liam Gordon. After ail the premiums upon this policy had been paid, 
the Gordons pledged it to the German Bank to secure the payment of 
the indebtedness of William Gordon to that bank. That indebtedness 
lias never been paid. The German Bank brought an action against 
Melissa A. Gordon and her husband in a court of gênerai jurisdiction 
to foreclose the pledge, sell the policy, and apply the proceeds of the 
sale to the payment of the debt. Melissa A. Gordon and her husband 
appeared in that action, admitted the indebtedness and the pledge, and 
consented to the trial of the case. The court adjudged the amount due 
upon the debt, that the policy should be advertised and sold, that the 
proceeds of the sale should be applied to the payment of the indebted- 
ness, and that "said défendants and each of them be and they are for- 
ever barred of and from having or claiming any lien upon or interest in 
or to said policies of insurance from and after such sale." On May 39, 
1883, the sherifï of the county sold this policy at public vendue under 
an exécution issued upon this judgment, pursuant to an advertisement 
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which he had publi$hed, to the highest bidder at the sale, the German 
Bank; and that judgment and the sale under it stand unassailed and 
without modification to the présent day. Now, the claim of the plain- 
tiff is not that the sale and the assignment to the German Bank were 
not valid and lawful, but that the subséquent assignments were void 
because the immédiate and remote assignées of the bank had no insur- 
able interest in the life secured by the policy. The answer is that Me- 
lissa A. Gordon was conclusively estopped by the judgment from claim- 
ing âny interest in the policy or in its proceeds, and the plaintiff, the 
administrator of her estate, stands in her shoes. He is estopped from 
presenting or litigating this question. 

It is not material to this estoppel that the judgment which works 
it may hâve been erroneous; that the court may hâve been mistaken 
in the facts, may hâve misconceived the law, or may hâve disregarded 
the public policy of the nation when it rendered it. It is sufïîcient 
that it had jurisdiction of the subject-matter of the action and of the 
parties to it, and in this state of the case the established rule of law 
is that its judgment upon the merits in an action between the same 
parties, or between those in privity with them, upon the same claim 
or demand, is conclusive, whether right or wrong, not only as to 
every matter offered, but as to every admissible matter which might 
hâve been offered, to sustain or defeat the claim presented. Crom- 
well v. County of Sac, 94 U. S. 351, 352, 34 L. Ed. 195 ; Board of Com- 
missioners v. Platt, 79 Fed. 567, 571, 25 C. C. A. 87, 91. The plaintiff 
stands in privity with Melissa A. Gordon. He is the administrator of 
her estate, and has no rights which she did not possess at her death. 
The Ware National Bank is in privity with the German Bank, and the 
judgment in the case of the German Bank against Melissa A. Gordon 
and her husband conclusively estops the administrator of her estate from 
claiming any interest in or lien upon the policy, or the proceeds of the 
policy, which was the subject of that litigation. 

In the second place, the German Bank was a créditer of Gordon, 
and therefore had an insurable interest in his life. The assignment 
by Gordon and his wife of the policy on his life to the bank as col- 
latéral security for the payment of his debt to it was a lawful pledge 
of the policy. One of the inhérent and indispensable éléments of a 
pledge is the right and the power to sell the subject of it to the 
highest bidder for cash, in order to realize the moneys to pay the 
debt. The restriction of this power to sell policies of life insurance 
to those purchasers who may hâve insurable interests in the lives 
insured thereby would greatly diminish, if it would not practically 
destroy, the value of such policies as security for loans or debts. They 
are now articles of commerce, the fréquent subjects of purchase and 
of sale, and ready and valuable means of obtaining loans and securing 
obligations. The policy of the nation is to enlarge, not to restrict, 
commerce in choses in action. The conceded proposition that a pledge 
of a policy of life insurance to a créditer as security for a debt is law- 
ful and valid carries with it the inévitable corrollary that such a pledge 
vests in the pledgee the right ànd the power to sell and to assign the 
policy to the highest bidder to obtain money to satisfy the debt, whetheri 
132 F.— 29 
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that bidderhas an. insurable interest in. the life secured by the policy or 
not. Our conclusion ;is that the lawful pledgee of a policy of hfe in- 
sijurance has.the right and the power to sell the policy to the highest 
bidder forthe purppse of realizing money to satisfy the debt, and that 
the immédiate and remote assignées under such a sale take good title to 
the policy and to its proceeds, althougli they may hâve no insurable in- 
terest in the life protected by the policy. 

Because the assignments in this case were not made as covers for 
wager pplicies, but iii good faith in the ordinary course of business, 
and no insurable interest in the assignées was essential to their validity ; 
because the administrator of the estate of Melissa A. Gordon was con- 
clusively estopped by the judgment in the case of the German Bank 
against her from claiming any interest in or lien upon the policy or its 
proceeds ; and because the lawful pledgee of the policy had the right 
and the power to sell and to assigri it to one who had no insurable in- 
terest in; the, life protected by it for the purpose of raising money to 
satisfy the debt it secured — the Ware National Bank was entitled to 
the proceeds of the policy in controversy, and the judgment below is 
affirmed 



BROWN V. FIRST NAT. BANK OF NEWTON, KAN. 

(Circuit Court of Appeals, Blghth Circuit August 22, 1904.) 

No. 2,058. 

1. Pbactice— Splitting Cause or Action Bars. 

One who avails himself, by action or by défense to an action, of a pan 
of an Indivisible claini or cause of action, thereby estops himself from 
again malntainlng an action or défense founded upon It. One may not 
spllt liis cause of action. 

2. Rœs ADjtTDicATA— Failube to Interpose Défenses. 

Judgment In an action in whlch the défendant fails to Interpose purely 
défensive matters rendors such matters res adjudicata, and estops hlm 
from obtalning any relief on account of them. 

3. Same— Failure to Interpose Facts Constituting Affirmative Action. 

The failure by a défendant to Interpose before judgment facts whlch 
constitute both a défense to the action and an affirmative cause of action 
against the plaintifiC does not estop hlm from enf orclng the latter. 

4. Same— Défendant has Option to Use Such Facts as Défense ob Affirm- 

ative Cause. 

A défendant who has a clalm whlch constitutes a défense to the action 
against hlm, and an affirmative cause of action against the plaintifC has 
the option to use It for défense or for attaclî, but he cannot do both. If 
he avails himself of any part of It In défense of the action against him, he 
Is thereby eonclusively estopped from subsequently maintainlng an action 
against the plalntlfC upon any portion of it, and he loses the excess. 

5. Collatéral Secueity— Weonqful Sureender bt Pledgee. 

The wrongful surrendér by a pledgee, elther Intentionally or through 
culpable négligence, of collatéral security, furnishes the pledgor with a 
cause of action against him In tort or upon contract, at his option, for 
the value of the securltles thus surrendered. 

6. Same— Dépense bt Subeties— Weongful Sueeendeb ht Pledgee. 

The wrongful surrçnder of collatéral securltles by a credltor, wlthout 
the knowledge of suretles, for the payment of the debt, discharges them 



BEOWN V. FIEST NAT. BANK. "tSl 

from lîability therefor, either entirely or pro tanto, accordlng to the value 
of the securitles thus surrendered. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

William Eugène Brown, for plaintiff in error. 

Charles Bûcher (C. E. Branine and Ezra Branine, on the brief), for 

défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

SANBORN, Circuit Judge. This is an action brought by William 
E. Brown, the plaintiff in error, against the First National Bank of 
Newton, Kan., to recover $7,500 alleged damages for the wrongful re- 
lease of a judgment which Brown had pledged to the bank as collatéral 
security for the payment to it of a note for $3,366.75, made by Brown 
as principal and Cora E. Brown and T. J, Norton as sureties. The 
court below instructed the jury to return a verdict for the défendant 
because in an action on the note, which had been brought by the bank, 
Brown had recouped or set ofï so much of the damages which were 
caused by the release as were necessary to pay and defeat the claim upon 
the note. The writ of error challenges the judgment upon the verdict 
rendered pursuant to this instruction. 

In the action upon the note for $3,366.75 Brown and his sureties 
pleaded, and introduced évidence in support of, other défenses besides 
that based upon the release of the pledged judgment, so that, although 
the record in the case before us establishes the fact that there was évi- 
dence that the jury applied a portion of Brown's claim for damages on 
account of that release in payment of the note, it fails to disclose whav 
portion of that claim was thus applied. In this state of the record the 
charge of the court below was based upon the rule of law that one may 
not split his cause of action ; that if, by an action or défense he avails 
himself of a part of a single claim or obligation, he thereby estops him- 
self from enforcing the remainder of it; and that, as Chief Justice 
Shaw felicitously expresses it, "he cannot use the same défense first 
as a shield and then as a sword." O'Connor v. Varney, 10 Grav, 231 ; 
Britton V. Turner, 6 N. H. 481, 495, 36 Am. Dec. 713 ; Batterman v. 
Pierce, 3 Hill, 171 ; Machine Co. v. Farmer, 27 Minn. 428, 430, 8 N. W. 
141 ; Bolen Coal Co. v. Brick Co., 52 Kan. 747, 749, 35 Pac. 810 ; Lucas 
v. Le Compte, 42 111. 303, 305 ; Sutheriand on Damages, §§ 186, 187, 
189; Freeman on Judgments, §§ 277, 224; 2 Van Fleet's Former Ad- 
judication, p. 867 ; Desha's Ex'rs v. Robinson, 17 Ark. 245. 

The plaintiff does not dispute this gênerai rule of practice, but he 
insists that his case is not governed by it, because the release of the 
judgment constitutes a payment of the note, and he was compelled to 
présent that release as a défense to the action upon the note, or to en- 
tirely lose ail benefit of it. But was the plaintiff required to set up 
his claim for damages from the release of the judgment as a défense to 
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the action DtpQn tlie note under the penalty of a loss of ail remedy upon 
it? The contract of the bank, the pledgee, was to exercise reasonable 
diligence to collect the judgment and to apply thé proceeds of it to the 
payment of the note for $3,366.75. The claim of Brown was that, with- 
out his consent, and in violation of this agreement, the bank released the 
judgment which was collectible, without collecting it, to his damage in 
the sum of $7,500. Thèse facts appear to présent an affirmative cause 
of action for breach of the contract of pledge, which was perfectly avail- 
able to the plaintiff in an independent action, regardless of the pro- 
ceeding of the bank upon the note. They undoubtedly constituted a 
tort and a cause of action for conversion (Colebrooke on Collatéral Se- 
curities, § 131). But the pledgor had the option to waive the tort, and 
to sue for breach of the contract. "The plaintiff held this cause of ac- 
tion against the bank when the latter brought its action against him and 
his sureties upon his note. ; His cause of action for breach of the con- 
tract of pledge exceeded in amount the sum due upon his note. His 
claim for damages was not only an affirmative cause of action against 
the bank, but it also constituted, at his option, a good reason why the 
bank was not entitled to recover upon the note, a good défense of pay- 
ment of the note to the action upon it. Brown v. First National Bank, 
112 Fed. 901, 904, 50 C. C. A. 602, 605, 56 L. R. A. 876 ; Colebrooke 
on Collatéral Securities (2d Ed.) § 114. If the facts which conditioned 
this claim of Brown had constituted a défense to the action upon the 
note, and nothing more, he would hâve been required to présent them in 
that action at his péril, and, if he failed to do so, a judgment on the note 
would hâve rendered his claim upon them res adjudicata. Inasmuch, 
however, as they presented an affirmative cause of action against the 
plaintiff, as well as a good défense of payment to the action of the bank 
upon the note, the choice was his to interpose them as a défense or to 
reserve them and maintain an independent action upon them for ail 
the damages which he had sustained. A failure of a défendant in an 
action to plead or prove facts purely défensive renders such matters 
res adjudicata after judgment, and conclusively estops him from again 
presenting them. 1 Van Fleet on Former Adjudication, § 198. But 
where the iaçts which establish his défense also constitute an affirmative 
cause of action against the plaintiff, he bas the option to interpose them 
as a défense, or to reserve them for an independent or cross action. 
If he refrains from presenting them as a défense, the judgment in the 
action against him does not bar or adjudicate his affirmative cause of 
?iptipn upon them, and he is free to subsequently maintain it. 1 Free- 
manon Judgments, §§ 277, 224; 2 Van Fleet on Former Adjudication, 
§ 436; Cook V. Moseley, 13 Wend. 277; 1 Sutherland on Damages, 
§187; Batterman v. Pierce, 3 Hill, 171, 174; Britton v. Turner, 6 
N. H. 481, 495, 26 Am. Dec. 713; Barth v. Burt, 43 Barb. 628; Mim- 
naugh v. Partlin, 67 IVlïqh. 391, 34 N. W. 717. The reason for this 
rule is that the damages rcsulting from the plaintiff's wrongful act may 
bejndeterminate, or may not hâve entirçly accrued, when he brings his 
action, and it mjght be unjust or inéquitable to permit him to détermine 
the time when, the défendant must présent and prove his claim for the 
damages which he bas suffered from the breach of the plaintiff's con- 
tract. 
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The application of this ruie of law to the facts of the case in hand 
seems to strongly indicate that the plaintiff had an indivisible affirma- 
tive cause of action against the bank for the wrongful surrendcr of the 
judgment, that he elected to use a portion of it in défense to the bank's 
action upon his note, and that he thereby conclusively estopped himself 
from maintaining an action for any part of it. The only authority 
which has been called to our attention whicli is in any way inconsistent 
with the conclusion that the plaintifï had an affirmative cause of action 
against the bank on account of the wrongful release of the pledged 
judgment, and that he had the option to interpose it as a défense of pay- 
ment of the note, or to reserve it for an independent action, is the dé- 
cision in Warner v. George (C. C.) 58 Fed. 435. In that case the Cir- 
cuit Court for the District of Oregon expressed the opinion that the 
appropriation of mortgaged personal property by a mortgagee is a pay- 
ment of the debt secured, as conclusively as the payment of money by 
the mortgagor to the mortgagee to be applied in satisfaction of it, and 
that such an appropriation cannot furnish ground for an independent 
cause of action against the mortgagee. If this was a correct view of 
the law, there would be no foundation for the independent action now 
before us to recover the excess of damages which the plaintifï sustained 
by the release of the pledged judgment, and the judgment below would 
be right for that reason. But it can hardly be true that the appro- 
priation to his own use or the waste of collatéral security by a pledgee 
furnishes ground for no affirmative remedy to the pledgor. The value 
of the pledged securities often exceeds the amount of the debt secured, 
and, if their conversion or loss through culpable négligence by the 
pledgee leaves the pledgor without other remedy than the plea of pay- 
ment in défense of an action to enforce the debt, he is practically reme- 
diless in every case where the pledgee takes or loses more than the 
amount of the debt, for in such a case an action to collect the debt would 
be seldom instituted. Such is not the law. The appropriation to him- 
self or the loss of collatéral securities by a pledgee, either intentionally 
or by culpable négligence, is both a tort and a breach of the contract of 
pledge, and the pledgor may maintain an independent action, either in 
tort or upon the contract, at his option, against the pledgee, for the 
value of the securities of which he is thus deprived. Colebrooke on 
Collatéral Securities, § 131. 

In support of his contention that the use of a portion of his de- 
mand for damages for the waste of collatéral security in support of 
the défense of payment to the action upon the note does not bar his 
subséquent action for the remain der of his damages, the plaintiff cites 
Gardner v. Buckbee, 3 Cow. 120, 137, 15 Am. Dec. 356, Wells, Res 
Adjudicata and Stare Decisis, § 310, and Clark v. Sammons, 12 lowa, 
368. A careful perusal of thèse authorities, however, convinces that 
they do not rule the question hère under considération. They hold 
only that, where several promissory notes are given for the purchase 
price of Personal property sold with a warranty of character, and the 
quality of the property is such that the considération of the notes fails 
and the warranty is broken, the def eat of an action upon one of the notes 
by the interposition of the défense of a failure of considération is 
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no bar to the defeat of another of the notes, given for the prîce of the 
same property, by a like défense. The défense in those cases — lack 
of considération — inhered in and ran with each of the notes, so that 
it was as available to defeat one of the notes as it was to defeat an- 
other whenever an action was brought upon either of them. It is not 
so in the action under considération. The daim of the plaintiff, 
Brown, hère in no way challenges the considération, the validity, or 
the exécution of the promissory note upon which the claim of the bank 
was founded, but it constitutes an affirmative and an independent cause 
of action, which is founded upon another contract, and which accrued 
long after the note was made and delivered to the bank. There is noth- 
ing in thèse authorities regarding the défense of failure of the consid- 
ération of promissory notes given for the purchase price of property 
to persuade that the gênerai rule that one who uses a part of an indi- 
visible claim, which constitutes both a défense to an action against him 
and an affirmative cause of action against the plaintiff, as a défense to 
defeat the action against him, thereby estops himself from subsequently 
maintaining an action against the former plaintiff upon any part of it, 
does not apply to and govern the case which the plaintiff, Brown, hère 
présents. If we consider for a moment the nature of the action upon 
the note and the ruies of law by which it was controlled, the propriety 
of the application of this rule to the case before us will not be less ap- 
parent. That action charged Brown and his sureties, Cora E. Brown 
and T. J. Norton, as joint obligors on the note. It was an action at law 
in the United States Circuit Court for the District of Illinois, and under 
the act w^hich conforms the practice in the national courts in actions at 
law to that in the courts of the state in which they sit, that action 
was governed by the rules of practice of the courts of Illinois. Under 
those rules no judgment could be rendered against any of the défend- 
ants in that action which could not be lawfully rendered against ail 
of them. A perfect défense by one defeated the judgment for ail. 
Rosenberg v. Barrett, 2 111. App. 386, 390; Aten v. Brown, 14 III. 
App. 451, 453 ; Goodale v. Cooper, 6 111. App. 81 ; Garland v. Peeney, 
1 111. App. 108, 112 ; Davison v. Hill, 1 111. App. 70 ; Davidson v. Bond, 
12 m. 84; Faulk v. Kellums, 54 111. 188, 191; Goit v. Joyce, 61 111. 
489 ; Briggs v. Adams, 31 111. 486 ; Caire & St. Louis R. R. Co. v. 
Easterly, 89 111. 156, 158 ; Byers v. National Bank of Vincennes, 85 
m. 423, 425 ; Felsenthal v. Durand, 86 111. 230, 23tJ. There is an ex- 
ception to this rule where one or more of the défendants has a personal 
défense, such as infancy, coverture, or bankruptcy. But there was no 
such défense in the action on the note, and it falls under the gênerai rule. 
Again, while the gênerai rule was that, where there are several de- 
fendants, claims to be set off against that of the plaintiffs must be 
in favor ©f ail the défendants and against ail the plaintiffs (Hilliard 
v. Walker, 11 111. 644; Coates v. Preston, 105 111. 470), there was an 
acknowledged exception to that rule to the effect that in an action 
against a principal and his sureties the latter might set off a claim 
of their principal, in which they had no interest, against the claim 
of the plaintiffs, not for the purpose of recovering an affirmative judg- 
ment against them, but to défend against and defeat their claim to a 
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judgment against the sureties. Hayes v. Cooper, 14 111. App. 490, 497 ; 
Himrod v. Baugh, 85 111. 435 ; Waterman v. Clark, 76 îll. 428, 430. 
The claim of their principal, Brown, against the bank, for the damages 
which resulted to him from the breach of the contract of pledge, was 
therefore a complète défense for the sureties to the action upon the note ; 
a défense of which they could not be deprived by the failure or refusai 
of Brown to interpose it in his own behalf. Not only this, but the de- 
fendants had another and an independent défense to the action upon the 
note, which arose out of their peculiar relation of suretyship, and out of 
the release of the judgment by the bank, and which was in no way 
conditioned by the acts or omissions of their principal. It was that 
the wrongful release of the pledged judgment by the bank, whether 
with or without the consent of their principal, absolved them from ail 
liability upon the note to the extent of the value of the judgment thus 
released, and this value was more than the amount owing upon the note. 
The wrongful surrender of collatéral security by a creditor without 
the knowledge of sureties for the payment of the debt discharges them 
from liability therefor entirely or pro tanto, according to the value of 
the security thus surrendered. Brown v. First National Bank, 113 
Fed. 901, 904, 50 C. C. A. 602, 605, 56 L. R. A. 876 ; Bank v. Colcord, 
15 N. H. 119, 41 Am. Dec. 685 ; Rogers v. School Trustées, 46 111. 
428; Colebrooke on Collatéral Securities (2d Ed.) § 239; Hays v. 
Ward, 4 Johns. Ch. 123, 130, 8 Am. Dec. 554. The unavoidable déduc- 
tion from thèse rules of law and practice is that the interposition by 
Brown of his claim as a défense of payment in the action upon the note 
was not only not indispensable to the défense of the sureties, but it 
was not even necessary to defeat a judgment in that action against 
Brown himself. The présentation by the sureties of either their dé- 
fense that they were released by the bank's wrongful surrender of the 
pledged judgment, or of their défense that they were entitled to set off 
the claim of their principal against the claim of the bank, must hâve 
prevented a judgment against them, and, as no judgment could hâve 
been recovered in that action against any of the défendants unless it 
could hâve been rendered against ail of them, their défense would also 
hâve prevented any judgment against Brown, although he had inter- 
posed no défense. The resuit is that Brown was free to exercise his 
option to interpose the facts which condition the cause of action he is 
now pressing as the défense of payment in the action upon the note, 
or to reserve them to sustain an independent action. But he could not 
do both. If he reserved them, his cause of action for ail the damages 
which he sustained from the release of the judgment would remain 
unafïected by the judgment upon the note, and intact. If, on the other 
hand, he interposed them as a défense to the action upon the note, 
and a part of the damages resulting from the release was applied by the 
jury to the payment of that debt, he would thereby estop himself from 
again claiming to recover any portion of them, and would lose the 
excess. A défendant who has a claim against the plaintiflf which is 
available, at his option, either as a défense or as an affirmative cause 
of action, estops himself from maintaining an action to recover any 
part of it, and loses the excess by interposing it as a défense and apply- 
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ing a part of ît to pay or def eat the plaintîff 's action. (Authorîties cited 
at the opening of this opinion.) Any other rule would prolong litiga- 
tion, multiply suits, encourage repeated trials of the same claim, such 
as the plâintiff seeks to secure in the case at bar, when it is impossible 
to détermine what portion of the claim has been used in the former liti- 
gation, and impose an intolérable burden upon suitors. The rule is 
well established, familiar, and salutary, and the plâintiff, Brown, did 
not make his élection to interpose a portion of his claim as a défense of 
payment to the action upon the note without notice or unadvlsedly. 
He first pleaded his damages from the release of the pledged judgment 
in that action in support of a demand for an affirmative judgment 
against the bank. A demurrer to his pleas was sustained on the 
ground that the damages he sought to recover exceeded the claim of the 
bank, and that he did not ofïer to set them off against its demand. 
He côuld not in that action receive an allowance of more than the 
amount of the plaintifï's demand, because the sureties who were sued 
with hiiii had no affirmative claim against the bank. Nevertheless he 
amended his pleas, and ofïered to set ofï so much of his claims against 
the claim of the bank as should be necessâry to pay and defeat it. Un- 
der this amendment of his pleas he went to trial, and the jury applied 
an indeterminate part of the claim for damages he now présents to 
this court in payment of his note, and rendered a verdict in his favor. 
The judgment upon that verdict renders his claim to recover a portion 
of the same demand, a part of which he used to defeat that action, res 
adjudicata, and conclusively estops him from maintaining any action 
to recover any part of it. 
The judgment below is affirmed. 
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1. Insubance on Movable Peopeett — Teansfer of Polict to Pkopeety in 
New Location— Actb of Agents afteb Loss. 

Where a clerk in the office of a flrm' of insurance agents, In the name of 
the flrm and by indorsement upon a policy insuring a stock of merchandise 
against loss or damage by flre while located in a deslgnated building, trans- 
ferred the Insurance to the same property in another location, where it 
was subsequently damaged by fire, acts and conversations of the agents, 
occurring after the flre and persuasively tending to show that they re- 
spected the transfer and treated it as obligatory, were compétent and sub- 
stantial évidence upon the issue whether the clerk had gênerai authority 
from the agents to make such transfers, or, if not, whether this transfer 
was known to and approved by them before the flre, and justifled the sub- 
mlsslon of that issue to the jury. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

H. C. Brome and A. H. Burtiett, for plâintiff in error. 
R. S. Hall, J. H. McCulloch, and J. J, O'Connor, for. défendant in 
error. 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
SHIRAS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action by 
Goldsmith to recover upon a policy insuring him against loss or 
damage by fire to a stock of merchandise while located in a desig- 
nated building. The question tried was whether the agents of the 
insurance Company had by indorsement upon the policy transferred 
the insurance to the same property in another location. A judg- 
ment for défendant upon a directed verdict was heretofore reversed 
because in the opinion of this court there was sufïïcient évidence 
of a transfer to require the submission of the question to the, jury. 
Goldsmith v. Thuringia Insurance Go., 52 G. G. A. 534, 114 Fed. 
914. A second trial resulted in a verdict and judgment for plain- 
tifï, and the case is now hère upon an exception to the court's 
charge, which, in effect, instructed the jury that a transfer in- 
dorsed upon the policy before the loss by Miss Dunn, a clerk for 
Brennan, Love & Go., agents for the insurance company, was 
binding upon the company if she had authority from the agents to 
make such transfers, and made this indorsement intending it to 
be operative at the time, or if her indorsement of a transfer upon 
this policy was known to the agents and approved by them before 
the loss. It is complained that there was no évidence that Miss 
Dunn had authority from the agents to make such transfers, and 
that the jury should hâve been restricted to determining whether 
before the loss' the agents were aware of , and approved, what was 
donc by Miss Dunn in this instance. That the company was bound 
by her indorsement if she was acting under gênerai or spécifie au- 
thority from the agents cannot be questioned, in the présence of the 
évidence otherwise showing her relation to the insurance business 
transacted by thèse agents. Gomp. St. Neb. 1901, ce. 16, 43, §§ 
1083. 3436: N. Y. Life Ins. Go. v. Russell, 23 G. G. A. 43, 77 Fed. 
94 : Pollock v. German Fire Ins. Go. (Mich.) 86 N. W. 1017. 

The fire occurred May 25, 1898, shortly after 6 o'clock in the 
evening. The stock of merchandise had been removed from the 
location designated in the policy to another two or three days be- 
fore. A. J. Love, of Brennan, Love & Go., saw the merchandise 
being removed, and then told the insured's agent that the insurance 
would not be transferred to the merchandise in the new location. 
On the morning of the 25th, after the removal was completed, the 
insured's agent sent the policy to Brennan, Love & Go. 's office by 
a messenger, with the request that the insurance be transferred by 
indorsement upon the policy. Mr. Love was absent, and Miss 
Dunn, who was apparently in charge of the office, listened to the 
request, and received and retained the policy. The messenger tes- 
tified that she said he would hâve to leave the policy, as no one was 
there at the time to sign a transfer. Miss Dunn testified that she 
told the messenger she would rather see Mr. Love before anything 
was donc about the transfer. Later in the day, and before the fire, 
the transfer so requested was indorsed upon the policy by Miss 
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Dunn in the name of Brehnân, Love & Co. The policy was then 
placed in a basket on the top of her desk, and the next morning, 
when it was called for by the same messenger, it was handed to 
him by an office boy. Miss Dunn and ail the members of Bren- 
nan, Love & Co. were absent at the time. Miss Dunn testified 
that she did not refer the matter of making this transf er to Mr. 
Love or any member of the firm, and "I had signed removal slips 
before, but referred them to Mr. Love; if Mr. Love said it was ail 
right, I would attach the signature of the firm. It may hâve hap- 
pened sometimes that I attached the signature of the firm to re- 
moval slips without speaking to Mr. Love about it, if any one 
wanted anything on the moment, and I knew about it, and knew 
it was ail right; but it was very seldom I did. I generally left 
thèse things for Mr. Love; but when anything happened, I some- 
times did it, and I signed it in this case, but I did not relinquish 
the policy." Thomas Brennan, one of the partners in Brennan, 
Love & Co., testified: 

"Mr. Shields and Miss Dunn attend to the Insurance business. Mr. Shlelds 
lias no authorlty over Miss Dunn ; he Is a solieltor. Miss Dunn attends to the 
Insurance business when Mr. Love Is absent. Miss Dunn consults with Mr. 
Shlelds about the Insurance In Mr. Love's absence, but she might transact 
It without Consulting him. ♦ * ♦ I signed policies, but did not place the 
Insurance ; determined nothing about the risk, simply signed what was handed 
me, and Miss Dunn did the rest." 

Love testified that he first learned about the indorsement of a 
transfer upon the policy the next morning after the fire. That 
morning he went to the plaintifï's new location, had a short inter- 
view with him about the fire, said nothing about the transfer of 
the Insurance being unauthorized, and, in answer to plaintifï's re- 
quest for an early settlement of the loss, said he would send an 
adjuster around. Later, and during the forenoon of that day, 
Brennan, Love & Co. sent to plaintifif written notice that the policy 
would be canceled at 12 o'clock noon, "subject to a loss which oc- 
curred at 6:18 p. m. yesterday," and saying: 

"For any fire whieh might occur from 12 o'clock this day, this company will 
not in any way be liable. We give you this notice that you may hâve ample 
time to secure other Insurance to-dây if you so désire." 

An adjuster was sent by Love to investigate the extent of the loss, 
and during the course of that investigation Love had another interview 
with plaintiff about the matter, but said nothing about the transfer of 
the insurance being unauthorized. There was testimony tending to 
show that Miss Dunn was without authority to make such transfers, 
and that her indorsement upôn this policy was not authorized or ap- 
proved. The terms of the policy were such that the insurance covered 
the merchandise only while it remained in the old location. The policy 
afforded plaintiff lio protection, and subjected défendant to no respon- 
sibility, at the time of the fire, unless before that time the insurance had 
been transferred to the merchandise in the new location. The situa- 
tion when the fire occurred was the criterion by which to détermine the 
relation and rights of the parties. Nothing which the agents or Love 
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did or said after the fire could change the relation or rights of the par- 
ties at the time of the fire. Ail this was carefully and plainly stated in 
the court's charge, and the jury were told that évidence of the acts of 
the agents and of their interviews with plaintif? after the fire had been 
admitted only for the purpose of enabling the jury to détermine there- 
from, as well as from the testimony of the agents and others, whether 
when Miss Dunn indorsed the transfer upon the policy she was author- 
ized to make such transfers and made this indorsement intending that 
it should be operative at the time, or, if not so authorized at the time, 
whether what she did was known to the agents and approved by them 
before the fire. 

There was no error in the charge. When the case was hère before, 
it was held that Miss Dunn's indorsement upon the policy and the 
conduct of the agents which we hâve recited were compétent and per- 
suasive évidence on the issue whether the agents were aware of and ap- 
proved the transfer before the fire. They were equally compétent and 
persuasive évidence that she was then authorized to make such trans- 
fers without the agents' knowledge or approval of each transaction. 
The évidence was compétent and persuasive, because it tended to show 
that her act was respected by, and was treated as obligatory upon, 
those for whom it was apparently performed, and not because it tend- 
ed to disclose the manner in which it became obligatory. If her act was 
unauthorized when done, and was without approval at the time of the 
fire, then the subséquent acts of the agents and their interviews with 
plaintifï were at variance with the common expérience of men. Those 
acts and interviews, coupled with Miss Dunn's virtual admission, when 
testifying for défendant, that she was accustomed to make such transfers 
when necessity therefor arose, and with the testimony of Brennan, one 
of the agents, that in Love's absence Miss Dunn attended to their insur- 
ance business, and exercised the controlling judgment therein, consti- 
tuted substantial évidence that she had authority from the agents to 
make transfers of Insurance like the one in controversy, and required 
that the question of her authority and of her intent in making the in- 
dorsement be submitted to the jury. 

The judgment is afifîrmed. 



46Q 182 FEDERAL REPORTER. 

CHICAGO, M. & ST. P. RX. CO. v. BBNTON. 

(Circuit Court of Appeals, Eighth Circuit August 26, 1904) 

No. 2,054, 

L Teial— Injuey to Employé— Pekemptoeï Insteuction. 

The foreman of a swltching crew iji the yard of a railway company was 
walking a few feet in advance and to the side of the rear of a train of 
backing cars, slgnaling to the engineer, when the rear car was derailed 
by low joints in the track, veered upon and killed him. Thèse low joints 
were opposite each other, had existed for six months, and the fish plates 
upon them were loose. They were at a busy place in the yard, where dur- 
Ing daylight the wheels of about 600 cars pounded over them dally. They 
were perceptible to one riding over them upon a train, but they were at 
a Street crossing, which was planked, and there was no évidence that the 
foreman had ever examined them, or that he knew the condition of the 
fish plates. Held, the questions of négligence, assumption of rlsk, and cou- 
tributory négligence were for the jury. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

F. W. Root, for plaintifï in error. 

Henry W. Benton and Joseph W. Molyneaux, for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

SANBORN, Circuit Jlidge. The only error alleged in this case 
is that the court refused at the close of the évidence to direct a 
verdict and judgment for the défendant. The action was for dam- 
ages for négligence of the railway company, and the défense was 
the contributory négligence of the deceased. There was évidence 
tending to prove thèse alleged facts: John H. Stephenson, for 
whose death the admtnistrator of his estate brought this action, 
was run over and killed by a train of cars in the yards of the de- 
fendant at Minneapolis on March 19, 1902. He was the foreman of 
a switching crew, and had been at work in those yards for some 
years. At the time of the accident he was walking on the side of 
the railroad track from five to ten feet distant and somewhat ahead 
of the rear one of a train of seven cars, which was backing along 
the track pursuant to his signais to the engineer. The two cars 
of the rear of the train were empty box cars, and the brake was set 
upon one of them. There were low joints in the rails of the track 
opposite each other. Thèse joints were at a street crossing, which 
was planked for the passage of teams and footmen. The train was 
backing at the rate of ten or twelve miles an hour. Stephenson 
was walking with his back towards the train, signaling to the en- 
gineer to come on, when the rear car struck the low joints, jumped 

11 1. Assumption of risks Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314. 



CHICAGO, M. & ST. P. ET. CO. V. BEKTON. 461 

the track, veered towards, ran over and killed him. The low 
joints had existed in about the same condition for six months. A 
member of Stephenson's crew had noticed them when riding over 
them six months before, but he had never examined them, and 
Stephenson's knowledge of them was of about the same character 
as that of this member of his crew. The low joints were in a bus}' 
place in the railroad yard of the défendant, where during daylight 
about 600 cars passed over them daily, and where Stephenson's 
crew ordinarily took 30 cars over them every day. "A low joint 
is where a tie. underneath that joint bas been pounded so many 
times by wheels passing over it that there is a little space under- 
neath that tie, and the rails will give when the wheels go over it." 
No accident had ever occurred on account of thèse joints before 
that which caused the death of Stephenson. An examination im- 
mediately after the accident disclosed the fact that the fish plates 
which held the ends of the rails in line and together were loose, 
and that the end of one of the rails could be moved by the pressure 
of the foot to the side of and below the end of the opposite rail, 
which was connected with it, to the extent of about a quarter of 
an inch. But there was no évidence that Stephenson ever rtiade 
any such examination, or was aware of this condition. There was 
évidence of other facts at the trial, but none that are material to 
the questions presented to this court. Those questions are, would 
ail reasonable men, in the exercise of a fair and impartial judgment, 
be led by the facts which hâve been recited to the conclusion that 
the railway company was not guilty of any, lack of ordinary care 
which caused the death of Stephenson, or to the conclusion that 
the deceased either assumed the risk of the accident, or was guiltj^ 
of négligence which contributed to it? 

The duty to exercise ordinary care to inspect and to maintain in 
a reasonably safe condition the railroad over which the deceased 
was operating his train rested upon the défendant. The low joints 
which caused the accident had existed for the period of six months 
in the yard of the company where they were daily pounded by the 
wheels. of 600 cars, and thèse facts were sufficient to warrant the 
jury in finding that the company had, or ought to hâve had, notice 
of them, upon the ground that a reasonably careful inspection of 
the track must hâve disclosed the defect in it as well as the fact 
that the fish plates were loose and that the ends of the rails were 
not firmly held in line. The inévitable efïect of the contiijual 
pounding of the wheels of cars upon low joints in railroads tnust 
be to produce the destruction of the track and the derailment of the 
trains at some time, unless suitable steps are taken to repair and 
sustain them. If they are subject to constant use without inspec- 
tion or repair, the coming of disaster, and probably of death, from 
them is a mère mattèr of:time. Thèse facts force the mind to'the 
conclusion that some reasonable men, in the exercise of a fair 
judgment, might honestly reach the conclusion that a railway com- 
pany which permitted the same low joints to exist for six months 
in a busy yard, where they were daily pounded by the wheels of 
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600 cars, might reasoaably hâve anticipated as a natural and prob- 
able resuit of their existence derailment and disaster, and that it 
failed to exercise ordinary care to inspect, repair, and maintain its 
railroad in a reasonably safe condition. 

Nor does the record in this case convince that the évidence that 
the deceased was guilty of négligence which contributed to his in- 
jury was so clearly prépondérant that it was the duty of the court 
to peremptorily instruct,, the jury to return a verdict for the de- 
fendant, The primary duty was not upon him, but upon the rail- 
way conipany, to exercise reasonable care to inspect and know the 
nature of the defect in the track and the danger from it, and to make 
the railroad reasonably safe. The first duty of the foreman of the 
switch crew was to operate his train upon the track with reasonable 
care. The presumption; qf law and of fact is, in the absence of 
countervailing evidençp, tjiat masters and servants alike hâve donc 
their duty; and while the négligence of the railway company and 
of its section men in the care and maintenance of the track con- 
stitutes no excuse for any négligence of the deceased, the facts 
that it was their duty to exercise ordinary care to keep the railroad 
in a reasonably safe condition, and that the presumption was that 
they had done so, might well be considered by the jury in deter- 
mining whether or not a man of ordinary prudence in the situation 
of the deceased might not hâve reasonably inferred that, though 
the joints w^ere low, they must hâve been inspected by those whose 
duty it was to do so, and hâve been found to be reasonably safe, 
so that it was not dangerous for him to use them. The facts of this 
case and the logical dedtictions from them fail to persuade that 
such an inference and the course of action which the deceased pur- 
sued would indicate to the minds of ail reasonable men any lack 
of ordinary care on his part, and they fail to convince that the con- 
tributory négligence of the deceased was conclusively established. 

For like reasons the évidence of the assumption of the risk of 
the derailrrient of the train was not so clearly prépondérant as to 
require the court to withdraw that question from the jury. A 
servant assumes the risks and dangers of his employment which 
he knows, appréciâtes, and takes without objection, although they 
resuit from the négligence of his master. Where the defects are 
obvious, and the dangers from them are so apparent that a person 
of ordinary prudence in his situation would not fail to understand 
them, he cannot escape by proof that he did not appreciate them. 
St. Louis Cordage Co. v. Miller, 126 Fed. 495, 511, 61 C. C. A. 477, 
63 L. R. A. 551 ; Choctaw, Oklahoma, etc., R. Co. v. McDade, 191 
U. S. 64, 24 Svip. Ct. 24, 48 L. Ed. 96. But although the defects 
are obvious, where it is not his duty to examine and ascertain their 
exact condition and the danger from them, and where this danger 
is not apparent, and the servant does not know or appreciate it, 
he does not necessarily assume the risk of it. The degrees of care 
for, and of knowledge a,nd appréciation of dangers from defects in, 
the roadbed and track of a railroad which condition the position of 
the company and of the section men and those which condition 
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the situation of the trainmen are not the same. Upon the former 
the law imposes the duty of inspecting the railroad, of giving notice 
to the trainmen of ail dangers and defects, and of removing them. 
To them the notice of a defect is a notice of ail the facts and dan- 
gers which a reasonable examination of it with a view to removing 
it would ascertain, The primary duty of the latter is to operate 
their trains upon the railroad, which they hâve the right to assume, 
in the absence of countervailing évidence, that the company and the 
section men hâve inspected and found to be or made reasonably 
safe. Stephenson was undoubtedly aware of the low joints and of 
their long existence. But there are low joints in raiiroads which 
threaten the immédiate derailment of cars passing over them at 
the ordinary rate of speed and low joints which présent no such 
threat. To the company, whose duty it was to inspect and know 
what joints threatened danger and what were safe, the existence of 
a defect was notice of the danger it portended whether the com- 
pany was aware of it or not. To the trainraan driving his train 
along the railroad free from the duty to inspect, examine, and know 
the dangers threatened by a low joint, the danger of derailment and 
disaster from it may not hâve been apparent. Stephenson's knowl- 
edge and appréciation of the danger from the low joints which in- 
jured him may hâve been, and probably was, limited to his knowl- 
edge of the existence of the low joints, and may hâve been, and 
probably was, conditioned by his assumption that they had been 
examihed by the company, and found to be reasonably safe. The 
record is barren of testimony that he had ever examined them, or 
that he had ever learned that the fish plates which connected the 
rails were loose, and no accident had ever happened on account of 
them before that which injured him. The inference that the de- 
ceased knew or appreciated, or that a person of ordinary prudence 
and diligence in his situation, by the exercise of ordinary care, 
would hâve known or appreciated, the rlsk or danger of a derailment 
of his train by the action of thèse low joints, is not so clear that 
reasonable men might not fairly hâve reached a différent conclu- 
sion, and hence the assumption of the risk by the deceased was 
not so conclusively established that it was the duty of the court to 
withdraw that question from the jury. 

The principles and rules of law which control this case hâve been 
so often stated by this court that it is unnecessary to do more than 
to refer to the cases of St. Louis Cordage Co. v. Miller, 126 Fed. 
495, 502, 511, 61 C. C. A. 477, 63 L. R. A. 551, Chicago Great West- 
ern Ry. Co. V. Price, 38 C. C. A. 239, 246, 97 Fed. 423, 430, and 
Chicago Great Western Ry. Co. v. Roddy (C. C. A.) 131 Fed. 712, 
where the rules and the reasons upon which they rest hâve been 
discussed and declared with some care. 

Upon the authority of those cases the judgment below is affirmed. 
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HAREIMAN et al. v. NORTHERN SECURITIES CO. et aL 
(Circuit Court, D. New Jersey. July 15, 1904) 

1. IHJUNCTION— ÀILOWANCE. 

Where, In a doubtful fcase, the déniai of a Drellminary Injunctlon would, 
on the assumptlon thdt the eompla,lnant ultimateJy will prevail, resuit in 
greater détriment to hlm than would, on the contrary àssumption, be sus- 
tained by the défendant, through its allowance, the injunction usually 
shonld be granted. 

2. Sake. 

The balance of conyenience or hardshlp ordinarlly is a factor of con- 
trélllng Importance In cases of substantial doubt exlstlng at the tiuie of 
granting or refuslng thë preliminary injunction. 

3. Same. 

Siich doubt may relate either to the facts or to the law of the case, or 
to both. It may equally attach to, or widely vary in degree as betweeu, 
the showing of the complainant and of the défendant, without necessarily 
being détermina tive of ttiè propriety of allowing or denying the injunction. 

4. Same— Peesebvation of Ftjnd. 

Where the sole object for which an Injunction is sought is the préserva- 
tion of à fund in coûtroversy, or the maintenance of the status quo, until 
the Question of rlght bêtween the parties can be decided on final hearing 
the Injunction pyoperiy may be allowed, although there may be serions 
doubt pi the ultimate success of the complainant 

6. Same. 

While thé considération that an appeal does not lie from an Interlocu- 
tory decree denying a preliminary injunction is entitled to no weight 
where. On the application, it clearly appears that the complainant cannot 
prevail on the final hearing, it Is often of controlling importance where, 
on sueb application, there is room for reasonable doubt as to the ultimate 
resuit. 

6. Samb— NovEL Questions of Law. 

In accordance with the foregoing prlnelples, held, that a preliminary in- 
junction àhould issue In a case tnvolvlng grave, nOveland délicate que.s- 
tlons of law and a controversy as to material facts bearing upon the 
equities, regard belng had to the comparative hardship or convenience to 
the respective parties resulting from the awarding or déniai of the In- 
junction. 

(Syllabus by the Court.) 

In Equity. 

R. V. Lindabury, Wm. D, Guthrie, and R. S. Lovett, for complain- 
ants. , '■;,, 

Elihu Ropt, John G. Johnson, John W. Griggs, Francis L. Stetson, 
and W. P. Clough, for défendants. 

BRADFORD, District Judge. Application has been made on bill, 
affidavits a)id çxhibits, for a preliminary injunction in a suit brought 
by Edward H. Harriman, Winslow S. Pierce, the Oregon Short Line 
Railroad Company and The Equitable Trust Company of New York 
against the Northern Securities Company and the Northern Pacific 
Railway Company. The présent controversy grows out of a situation 
created by the final decree of the circuit court of the United States for 
the district of Minnesota in United States v. Northern Securities Co. 
et al. (C. C.) 120 Fed. 721, and the affirmatory decree of the Suprême 
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Court of the United States in the same case. 193 U. S. 197, 24 Sup. 
Ct. 436, 48 L. Ed. 679. That was a suit in equity brought by the Unit- 
ed States against the Northern Securities Company, the Northern Pa- 
cific Railway Company, the Great Northern Railway Company, James 
J. Hill, WilHam P. Clough, D. Willis James, John S. Kennedy, J. 
Pierpont Morgan, Robert Bacon, George F. Baker and Daniel S. La- 
mont. Its object was to enforce the provisions of the act of Congress 
of July 2, 1890, entitled "y^n act to protect trade and commerce against 
unlawful restraints and monopolies," commonly known as the Anti- 
Trust Act. Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 3200]. Section 1 déclares illégal "every contract, combination 
in the form of trust or othervvise, or conspiracy, in restraint of trade 
or commerce among the several States or with foreign nations," and 
pro vides that "every person who shall make any such contract or en- 
gage in any such combination or conspiracy, shall be deemed guilty of 
a misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments in the discrétion of the court." 
Section 2 provides that "every person who shall monopolize, or attempt 
to monopolize, or combine or conspire with any other person or per- 
sons, to monopolize any part of the trade or commerce among the 
several States, or with foreign nations, shall be deemed guilty of a mis- 
demeanor," punishable in like manner and to the like extent as offences 
under the first section. Section 3 [U. S. Comp. St. 1901, p. 3201] 
déclares illégal "every contract, combination in form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce in any Territory 
of the United States or of the District of Columbia, or in restraint of 
trade or commerce between any such Territory and another, or between 
any such Territory or Territories and any State or States or the District 
of Columbia, or with foreign nations, or between the District of Colum- 
bia and any State or States or foreign nations," and déclares that 
"every person who shall make any such contract or engage in any such 
combination or conspiracy, shall be deemed guilty of a misdemeanor," 
punishable in like manner and to the like extent as ofïences under the 
preceding sections. Section 4 provides, among other things, that the 
several circuit courts of the United States shall hâve "jurisdiction to 
prevent and restrain violations of this- act," and that proceedings un- 
der the act "may be by way of pétition." The pétition or bill of com- 
plaint in the Minnesota suit referred to set forth in substance, among 
other things, that the Northern Pacific Railway Company and the 
Great Northern Railway Company were common carriers of freight 
and passengers and, as such carriers, were engaged in trade and com- 
merce among the several states of the United States and with foreign 
nations; that on and prior to November 13, 1901, the défendants, Hill, 
Clough, James and Kennedy, and certain other persons whose names 
were unknown to the complainant, thereinafter referred to as James 
J. Hill and his associate stockholders, owned or controlled a majority 
of the capital stock of the Great Northern Railway Company, and the 
défendants, Morgan, Bacon, Baker and Lamont, and certain other per- 
sons whose names were unknown to the complainant, thereinafter re- 
ferred to as J. Pierpont Morgan and his associate stockholders, owned 
132 F.— 30 
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or controllëd a majority of the caiJital stock of the Northern Pacific 
Railway Coiripany; that thèse two railway companies àt and prior to 
the doirig of the acts thereitiafter coniplained of, owned or controllëd 
and operâted two separate, independènt, parallel and competing lines 
of railWay, running east and west, forming the Northern Pacific Sys- 
tem and the Great Northern System, Connecting the Great Lakes and 
the Mississippi River with Puget Sound and the Pacific océan ; that 
Hill and his associate stockholders, and Morgan and his associate stock- 
holders, àcting for themselves as such stockholders and on behalf of 
the two railway companies respectivély in which they owned or held a 
controlling interest, on and prior to November 13, 1901, entered into an 
unlawful combination and conspiracy "to effect a virtual consolida- 
tion of the Northern Pacific and Great Northern Systems, and to place 
restraint upon ail compétitive Interstate and foreign. trade or com- 
merce carried on by them, and to monopolize or attempt to monopolize 
the same, and to suppress the compétition theretofore existing between 
said railway Systems in said Interstate and foreign trade or commerce," 
through the instrumentality of a holding company to be created under 
the laws of New Jersey and to be called the Northern Securities Com- 
pany, with a capital stock of $400,000,000, to which, in exchange for 
its own capital stock upon a certain basis and at a certain rate was to 
be transferred the capital stock or a controlling interest in the capital 
stock of each of the two railway companies, with power in the holding 
corporation to vote such stock and act as the owner thereof, and 3o 
whatever it might deem necessary to aid in any manner such railway 
companies or enhance the value of their stock ; that thûs the individual 
stockholders of the two competing railway companies were to be elim- 
inated, and the Northern Securities Company, substîtuted as a single 
common stockholder, the interest of such individual stockholders in 
the property and franchises of the railway companies being converted 
into an interest in the property and franchises of the holding company ; 
that in pursuance of such unlawful combination or conspiracy, and sole- 
ly as an instrumentality for effecting the purposes thereof, the North- 
ern Securities Company was, November 13, 1901, created under the 
laws of New Jersey, with an authorized capital stock of $400,000,000, 
and on or about the next folldwing day was organized by the élection 
of a board of directors ànd the -sélection of a président and other of- 
ficers ; that thereupon Hill and his associate stockholders assigned and 
transferred to that company a controlling interest in the capital stock 
of the Great Northern Railway Company, upon an agreed basis of ex- 
change of $180' par Value of the capital stock of the Northern Securi- 
ties Company for each shâre of the capital stock of the Great Northern 
Railway Company, and Morgan and his associate stockholders assigned 
and transferred to the Northern Securities Company a majority of 
the capital stock of the Northern Pacific Railway Company upon an 
agreed basis of exchànge of $115 par value of the capital stock of the 
Northern Securities Company for each share of the capital stock of 
thé Northern Pacific Railway Company; that in further pursuance of 
such unlawful combination or conspiracy the Northern Securities Com- 
pany ofïered to the stockholders of the two railway companies to issue 
and exchange its capital stock for fhe capital stock of those companies 
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upon the above mentioned basis of exchange, no other considération 
being required; that in further pursuance of such unlawful combina- 
tion or conspiracy the Northern Securities Company had acquired an 
additional amount of the stock of the two railway companies, issuing 
therefor its own stocii upon the same basis of exchange, and was then 
holding as owner substantially ail of the capital stock of the Northern 
Pacific Railway Company and a majority of or controlling interest in 
the capital stock of the Great Northern Railway Company, and was 
voting the same, collecting the dividends thereon, and in ail respects 
acting as owner thereof in the organization, management and opéra- 
tion of such railway companies, and in receipt and control of their 
earnings; that thus a virtual consoHdation under one ownership and 
source of control of the Great Northern and Northern Pacific railway 
Systems had been effected, a combination or conspiracy in restraint of 
the trade or commerce among the several states and with foreign na- 
tions, formerly carried on by the two railway companies independently 
and in free compétition one with the other, had been formed and was in 
opération, and the défendants were thereby attempting to monopoliz.e, 
and had monopolized, such Interstate and foreign trade and commerce, 
in violation of the act of Congress of July 3, 1890, c. 647, 26 Stat. 209 
[U. S. Comp. St. 1901, p. 3200], above referred to; that no considéra- 
tion whatever had existed, or would exist, for the above mentioned 
transfer of the stock of the railway companies by their stockholders to 
the Northern Securities Company other than the issue of the stock of 
the latter company to them in exchange therefor, for the purpose, in 
the manner, and upon the basis above stated ; that the Northern Securi- 
ties Company was not organized in good faith to purchase and pay for 
the stock of the two railway companies, but solely to incorporate the 
pooling of the stock of said companies and to carry into effect such un- 
lawful combination or conspiracy; that the Northern Securities Com- 
pany was a mère depositary, custodian, holder and trustée of the stock 
of the railway companies, and its shares of stock were but bénéficiai 
certifîcates issued against such railway stock to designate the interest 
of the holders in the pool; and that its subscribed capital was but 
$30,000, and its authorized capital stock of $400,000,000 was just suf- 
ficient, when ail issued, to cover the exchange value of substantially 
the entire stock of the two railway companies, upon the basis and at 
the rate agreed upon, such exchange value being about $132,000,000 
in excess of the combined capital stock of such railway companies tak- 
en at par. Answers and replications were duly filed, évidence was 
taken and such proceedings were thereafter had in the case that a de- 
cree was entered in the circuit court April 9, 1903, pursuant to the 
prayers of the pétition or bill, but not including ail the relief therein 
asked. In that decree it was declared that the défendants, in viola- 
tion of the Anti-Trust Act, had entered into a combination or con- 
spiracy in restraint of trade and commerce among the several states, 
and that ail of the stock of the Northern Pacific Railway Company and 
of the Great Northern Railway Company "now claimed to be owned 
and held by the défendant, The Northern Securities Company, was 
acquired and is now held by it in virtue of such combination or con- 
spiracy in restraint of trade and commerce among the several States," 
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and a perpétuai injunction was grànted restraining the Northern Se- 
curities Company from "acquiring or attempting to acquire further 
stock of either of the àforesaid railway companies," or "voting the 
aforesaîd stock which it now holds or may acquire," or "attempting to 
vote it, at any meeting of the stockholders of either of the àforesaid 
raihvay companies," or "exercising or attempting to exercise any con- 
trol, direction, supervision or influence wliatsoever over the acts and do- 
ings of said railway companies or either of them by virtue of its holding 
such stock therein ;" and restraining the Northern Pacific Railway Com- 
pany and the Great Northern Railway Company respectively and col- 
lectively from "permitting the stock àforesaid to be voted by the North- 
ern Securities Company, or in its behalf, by its attorneys or agents at 
any corporate élection for directors or officers of either of the àfore- 
said railway companies," or "paying any dividends to the Northern 
Securities Company on account of stock in either of the àforesaid rail- 
way companies which it 'now claims to own and hold," or "permitting 
or suflferîhg the Northern iSecurities Company or any of its officers 
or agents, as such officers or agents, to exercise any control whatso- 
ever over the corporate adts of either 6î the àforesaid railway compa- 
nies." immediately after the injunctive portion of the decree is the 
following clause.: ! 

"But nothiïig hejeln contalned shall be construed as prohibitlng the North- 
ern Securities Company ifrom returnlrig and transferring to the Northern 
Pacifie Railway Company and the Great Northern Railway Company, re- 
spectively, any and ail shares of stock in either of said railway companies 
which said, the Northern Securities Company, may hâve heretof ore recelved 
from such stockholders In exehange for its own stock ; and nothing herein 
c'ontained shall hé construed as prohibiting the Northern Securities Company 
from making such transf er and assignments of the stock àforesaid to such 
person or persons as mfly now be the holders and owners of its ovs-n stock 
originally issued in exchange or in payment for the stock clalmed to hâve been 
acquired by it in the àforesaid railway companies." 

It may not' be without significance, although it is unnecessary now 
to discuss the point, that, the relief prayed in the pétition or bill of the 
United States' was in sortie particulars broader than that granted in 
the final deeree. This décree was in ail respects afRrmed by the Su- 
prême Court of the United States l\ferch 14, 1904, "with liberty to the 
Circuit Court to proceed in the exécution of its decree as the circum- 
stances may require." Mr. Justice Harlan in his opinion afiirmatory 
of the decree of the court below, among other things, said : 

"No valld objection, can be made to the decree below, in form or in substance. 
* * * The Circuit Court bas done only what the actual situation demanded. 
Its deeree haé done nothing more than tô meet the requlrements of the statute. 
It could not hâve done less wîthout declaring its Iropotency in dealiug with 
those who hâve violated the Jaw. The decree, if executed, will destroy, not the 
property interests of the original stockholders of the constituent companies, 
but the power of the holding corporation as the instrument of an illégal com- 
binatlon of which it was the master spirit, to do that which, If done, would 
rèstrain Interstate and international commerce. The exercise of that power 
being restrained, thè object of Congress will be accomplished ; left undis- 
turbed, the act in question wlll be valueless for any practical purpose." 

No opinion is now expressed or intimated as to the force or efïect 
of the above utterance. ' 
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Thereafter the board of directors of the Northern Securities Com- 
pany adopted March 22, 1904, certain preambles and resolutions, recit- 
ing that the company "has acquired and now holds 1,537,594 shares in 
the capital stock of the Northern Pacific Railway Company; and 1,181,- 
242 shares in the capital stock of the Great Northern Railway Com- 
pany," and "has been enjoined from voting upon the shares of either 
of the said railway companies, and each of the said railway companies 
has been enjoined from paying to this company any dividends upon an}- 
of the shares of such railway company held by this company," and that 
"there are now outstanding 3,954,000 shares of its own capital stock," 
and that it "desires and intends to comply with the decree in the said 
suit, fully and unreservedly, and without delay," and declaring it "nec- 
essary and désirable for this company so to reduce its présent capital 
stock as will enable it, without delay, in connection with such réduction, 
to distribute among its shareholders, the shares of capital stock of said 
railroad companies held by it," and advisable that the fourth article of 
its certificate of incorporation should be so amended as to read as fol- 
lows : 

"Fonrth. The capital stock of this company is hereby reduced to three mil- 
lion nine hundred flfty-four thousand dollars ($3,954,000), and shall hereafter 
be three million nine hundred and fifty-four dollars ($3,954,000), dlvided Into 
thirty-nine thousand flve hundred and forty (39,540) shares of one hundred 
dollars ($100) each. Such réduction of capital stock shall be accomplished by 
each holder of outstanding shares of this company's stock surrendering to the 
company, for retircuient, ninety-nine per centum of the shares held by hini. 
TJpon the surrender to this company, by any shareholder, of the entire number 
of shares, and parts of shares, of this company's stock, which he is hereby re- 
quired to surrender, this company will assign to him, for each share so sur- 
rendered, thirty-nine dollars and twenty-seven cents ($39.27) of the stock of 
Tlie Northern Pacific Railway Company, and thirty dollars and seventeen cents 
($30.17) of the preferred stock of the Great Northern Railway Company, and 
proportional amounts thereof for fractional shares of the stock of this com- 
pany." 

The resolutions also called for a meeting of the stockholders of the 
Northern Securities Company, to be held April 21, 1904, for the pur- 
pose of taking action upon the proposed altération of its certificate of 
incorporation. 

The bill in the présent suit sets forth in substance, among other things, 
that the total authorized capital stock of the Northern Pacific Railway 
Company in November, 1901, amounted to $155,000,000 par value, con- 
sisting of $75,000,000 par value of preferred stock and $80,000,000 par 
value of common stock ; that such proceedings were had in November 
and December, 1901, that such preferred stock was converted into com- 
mon stock, so as to make the entire issue of stock of the Northern Pacific 
Railway (Company consist of common stock to the amount of $155,- 
000,000 par value, and such is the authorized amount of its capital stock 
issued and now outstanding; that the authorized capital stock of the 
Great Northern Railway Company in November, 1901, was and still 
is about S125,000,000 par value, of which about $123,000,000 par value 
has been ssued and was then and is now outstanding; that the North- 
ern Pacific and Great Northern railway Systems are substantially paral- 
lel and in a position to compete with each other in the transaction of 
intpfstate auL- foreign commerce carried on by them; that the North- 
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ern Securities Company, although incorporated and organized in form 
according to and nominally for objects authorized by the laws of New 
Jersey, in reality was incorporated and organized in pursuance of a 
combination in restraint of trade and commerce among the several states 
and for objects prohibited by the Anti-Trust Act; that prior to Novem- 
. ber 13, 1901, Hill, Morgan, Clough, James, Kennedy, Bacon, Baker and 
Lamont, and their associâtes, owning or controlling a majority of the 
capital stock of the Great Northern Railway Company and a majority 
of the common capital stock of the Northern Pacific Railway Company, 
agreed tO organize a holding company under the laws of New Jersey, 
and that such holding company should acquire and permanently hokl 
a majority of the shares of the capital stock of those railway companies 
respectively and control the opération and management thereof in per- 
petuity, and that the then existing holders of such railway shares should 
depositthe same with such holding company and receive in lieu thereof 
share certificates of the holding company upon the basis of $180 par 
value of its stock for each share of the Great Northern Railway stock, 
and $115 par value of its stock for each share of the Northern Pacific 
Railway stock, and that the holding company should act as custodian, 
depositary or trustée of such railway shares on behalf of the existing 
shareholders of the two railway compahies and their associâtes; that 
thereupori in pursuance of such agreement the Northern Securities 
Company was created and organized under the laws of New Jersey, 
for the object of acquiring and holding shares of the capital stock of 
other corporations, and with an authorized capital stock of $400,000,000, 
divided into four million shares of the par value of $100 each, and 
forthwith agreed to acquire and hold the shares of stock of the two 
railway companies as custodian, depositary or trustée, and to issue in 
exchange theref or its own share certificates upon the above mentioned 
basis; that prior to April 9, 1903, about $176,822,900 par value of the 
stock of the Northern Securities Company was issued in exchange for 
about $153,759,400 par value of the stock of the Northern Pacific Rail- 
way Company, and about $211,057,600 par value of the stock of the 
former company was issued in exchange for about $118,124,200 par 
value of the stock of the Great Northern Railway Company, and about 
$7,522,000 par value of the stock of the Northern Securities Company 
was issued for cash used for the purchase of other property and for 
corporate purposes; that the Northern Securities Company caused the 
certificates for such railway shares to be transferred to and registered 
in its own name or the names of its agents and ever since has held and 
now holds the same so registered; that such issue of capital stock of 
the Northern Securities Company for the stock of the two railway com- 
panies was to the then existing holders of stock in such railway com- 
panies in exchange for certificates for such railway stock and for the 
purpose of efîEectuating the above mentioned scheme or combination 
whereby the Northern Securities Company, holding a majority of the 
shares of stock of the two railway companies, would be enabled to con- 
trol the opération and management of the same; that ail the persons 
to whom stock of the Northern Securities Company was issued for 
shares of either of the railway companies or for cash had full knowledge 
of the purposes for which it was organized, and of the fact that a 



HAERIMAN V. NOBTHEKN SECUBITIES 00. éll 

majority of the capital stock of each of the railway companies had been 
or was to be deposited with it as custodian or depositary in pursuance 
of the above mentioned agreement; that prior to the time of the in- 
corporation and organization of the Northern Securities Company, the 
Oregon Short Line Railroad Company had acquired and at that time 
owned $37',023,000 par value of the common stock, and $41,085,000 
par value of the preferred stock of the Northern Pacific Railway Com- 
pany, represented by certificates issued to and registered in the names 
of the complainants Harriman and Pierce ; that after the incorporation 
of the Northern Securities Company had been resolved upon Harriman, 
Pierce and the Oregon Short Line Railroad Company agreed with the 
promoters and incorporators of the former company to transfer to and 
deposit with it under the terms and conditions before stated, the shares 
of the Northern Pacific Railway Conipany of the aggregate par value 
of $78,108,000 owned by the Oregon Short Line Railroad Company, 
and to receive in exchange therefor certificates of the Northern Securi- 
ties Company representing an interest therein of $83,491,871 par value, 
and $8,915,629 in cash, and in pursuance of such agreement Harriman 
and Pierce, acting for the Oregon Short Line Railroad Company, did, 
on or about November 18, 1901, transfer and deliver to the Northern 
Securities Company certificates for $37,033,000 par value of the com- 
mon stock and $41,085,000 par value of the preferred stock of the 
Northern Pacific Railway company, owned by the Oregon Short Line 
Railroad Company, and received in exchange therefor certificates of 
the Northern Securities Company representing an interest of $83,491,- 
871 par value, and the above mentioned sum of $8,915,629 in cash; 
that Harriman and Pierce are now, and ever since November 18, 1901, 
hâve been, the regi-stered owners and holders of the $82,491,871 par 
value of the shares of the Northern Securities Company, and such hold- 
ing of stock is and at ail times has been by them as trustées for the use 
and benefit of the Oregon Short Line Railroad Company, which is the 
bénéficiai owner thereof ; that the $83,491,871 par value of the stock 
of the Northern Securities Company so standing in the names of Harri- 
man and Pierce, was part of the original issue of stock by that com- 
pany ; that the above mentioned exchange was made by Harriman and 
Pierce and the Oregon Short Line Railroad Company in good faith 
and in the belief that the organization of the Northern Securities Com- 
pany was not, and the acquisition and holding by it of the stock of the 
two railways as stated would not be, in violation of any statute of the 
United States, and it was owing to such belief that the complainants 
did not, pending the final détermination of the suit brought by the 
United States in Minnesota, take any steps or ii^stitute any proceedings 
for the protection of their rights in the premises ; that the Oregon Short 
Line Railroad Company by indenture dated July 17, 1903, duly pledged 
$82,491,000 par value of the stock of the Northern Securities Company 
with The Equitable Trust Company of New York, as trustée, for an 
issue of bonds of that railroad company, of which bonds $82,491,000 
face value hâve been certified and issued and are now outstanding; 
that the stock of *;he Northern Securities Company, so issued to Harri- 
man and Pierce November 18, 1901, is still registered in their names 
and the certificates therefor duly endorsed are now in the actual eus- 
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tody of, The Equitable Trust Company of New York as pledgee, and 
are availa|ble for tender, return or restoration to tlie Northern Securi- 
ties Company ; that at the time of such exchange, on or about Novem- 
ber 18, 1901, it was agreed between Harriman and Pierce and the 
Northern Securities Conipany that the $41,085,000 par value of the pre- 
ferred stock of the Northern Pacific Railway Company should be con- 
verted into common stock of that railway company, and such preferred 
stock was subsequently, in or about December, 1901, converted by the 
Northern Securities Company into such common stock of the same par 
value; that certificates for $34,709,062 par value of such common stock 
registerpd in the name of the Northern Securities Company on the 
books of the railway company were substituted in lieu of the certificates 
for such preferred stock; that the Northern Securities Company caused 
such original common stock to be transferred to it upon the bocks of 
the railway company, and rlow holds within the jurisdiction of this 
court certificates registered in its name on the books of the railway com- 
pany, namely, the Northern Pacific Railway Company, for such com- 
mon stock so priginally received from Harriman and Pierce, and for the 
common stock into whicb such preferred stock was so converted and 
certificates substituted as above mentioned. The bill then sets forth 
in substance the proceedings in United States v. Northern Securities 
Company, et al. (C. C.) 120 Fed. 721, and the final decree therein of the 
circuit cçjurt and the decree of the Suprême Court of the Uhited States 
on appeal. The bill f urther allèges in substance that the complainants 
were represented in that suit by the Northern Securities Company and 
the Northern Pacific Railway Company as well as by the individual de- 
fendants, Morgan, Bacon, Baker and Lamont, who were named as the 
represenljatives of original holders and owners of the stock of the North- 
ern Pacific Railway Company acquired and held by the Northern Se- 
curities Company; that the efFect of the decree of the circuit court as 
affirmed by the Suprême Court of the United States was to adjudge that 
the Northern Securities Company was not a purchaser or owner, but 
simply a custodian, of the shares of stock of the two railway companies 
acquired and held by it; that it acquired and held possession thereof in 
violation of the Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 309 [U. S. 
Comp. St. 1901, p. 3200] ; that it acquired no title thereto and cannot 
transfer any rights in respect thereof ; that the légal and équitable owners 
thereof were and are the several parties who originally exchanged the 
same for stock of the Northern Securities Company, or their assigns ; 
that immediately upon the rendition of the décision of the Suprême 
Court of the United States the Northern Securities Company, through 
its board pf directors, determined fully and unreservedly to abandon 
and terminâte the above mentioned combination and its holding of such 
railway stock, and to that end to reduce the capital stock of the com- 
pany by ninety-nine per cent thereof, or to $3,954,000 par value, and to 
distribute and divide the stock of the two railway companies held by it, 
pro rata among its own stockholders, but not to return and retransfer 
to the stockholders of those railway companies, respectively, or their 
assigns, any of the shares of stock in either of them which it, the North- 
ern Securities Company, originally received from such stockholders in 
exchange for its own stock ; that in order to consummate such purposes 
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the board of directors of the Northern Securities Company on or about 
March 23, 1904, adopted the preambles and resolutions hereinbefore 
referred to ; that thereupon a circular or notice was issued by and on be- 
half of that company to its stockholders, notifying them of a spécial 
meeting for the purpose of voting upon the proposition submitted by 
the directors in the resolutions adopted; that such meeting of stock- 
holders was held April 21, 1904, and at it the stock of the Northern 
Securities Company was reduced ninety-nine per cent by a vote of more 
than seventy-five per cent, in interest of its stockholders, and by a 
like vote the proposed plan of pro rata distribution was assented to, 
but the complainants then and there duly protested that such plan 
of distribution was illégal and in violation of their rights ; that such 
plan is unauthorized by law, illégal and ultra vires the Northern 
Securities Company, in violation of the rights and equities of the 
complainants, and of the laws of the United States and of New- 
Jersey ; that such plan has never been assented to by the complain- 
ants and is not binding upon them ; that the books and records of 
the Northern Securities Company show for what purpose or con- 
sidération eacli outstanding certificate of stock was originally is- 
sued, whether for cash or for stock of the Northern Pacific Railway 
Company or of the Great Northern Railway Company, and will 
disclose that a large part of the stock of the Northern Securities 
Company, issued originally in exchange for stock of those railway 
companies, is now held in the name or on behalf of original holders 
who exchanged the same for stock of the railway companies, and, 
wherever there hâve been transfers of certificates to third parties, 
the origin of each and every outstanding certificate of stock of the 
Northern Securities Company so transferred to third parties can be 
se traced and shown in and by such books and records that the 
assignées of the original holders can be identified and the stock of 
either railway company originally exchanged by the assignors can 
be delivered to such assignées in exchange for their présent hold- 
ings of stock of the Northern Securities Company ; that the North- 
ern Securities Company threatens and intends immediately to dis- 
tribute the shares of stock of each of the two railway companies 
pro rata among its, the Northern Securities Company's, stockhold- 
ers in disregard of the rights of the complainants, and unless en- 
joined by this court from so doing, will forthwith make such dis- 
tribution, whereby stock of the Northern Pacific Railway Company 
belonging to the complainants, and to which thev are entitled wiÎ! 
be lost by them, and they will thereby suffer injury which cannot 
be compensated in damages, in that the shares of stock of that 
railway company to which they are so entitled are registered on 
the books of the railway company in the name of the Northern 
Securities Company, and those railway company shares or any like 
amount of such shares cannot be purchased in any market or from 
any persons ; that the proposed distribution pro rata in lieu of the 
return and restitution of the stock of the railway companies would 
involve a loss of annual income to the complainants amounting to 
over $1,000,000, the dividends at the rate now paid upon the stock 
of the Northern Pacific Railway Company to which they are en- 
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titled exceeding by more than $1,000,000 per annum the dividends 
upon the stock of the Great Northern Railway Company and North- 
ern Pacific Railway Company which they would receive upon such 
pro rata distribution ; that the value of the stock of the Northern 
Pacific Railway Company to which the complainants are entitled 
now exceeds and at ail times mentioned in the bill exceeded by more 
than $10,000,000 the aggregate value of the pro rata share of the 
stock of the two railway companies which they would receive upon 
such pro rata distribution, which would be S32,070,612 par value 
of stock of the Northern Pacific Railway Company and $24,638,91& 
par value of stock of the Great Northern Railway Company, iii- 
stead of $78,108,000 par value of stock of the former company ; that 
the complainants are ready, able and willing, and offer, to return 
and deliver, or cause to be returned and delivered, and they tender, 
to the Northern Securities Company ail the certificates for the 
shares of its capital stock so received by them, and such part of the 
above mentioned sum of $8,915,629 in cash, paid to them by or on 
behalf of that company, as may be just, or such further or other 
sum as the court shall fix, in exchange for and upon the return of 
the common stock of the Northern Pacific Railway Company, de- 
livered and exchanged by them as above stated, and the common 
stock of such railway company into which the preferred stock so 
exchanged was converted, and they offer to bring into court such 
stock of the Northern Securities Company and such moneys when- 
ever the court shall direct, and in ail respects to do equity and right 
in the premises; and that, after the return and restoration to the 
original depositors or their assigns of ail the shares of stock of the 
railway companies, acquired and held by the Northern Securities 
Company, as above stated, there will remain in the treasury of that 
company assets and funds sufiScient to pay and redeem ail of the 
$7,522,000 par value of its stock issued for cash, or to fully com- 
pensate any holders thereof if compensation be adjudged. The 
complainants pray that it may be decreed that the proposed plan 
of distribution is illégal and in violation of their rights and equities, 
and that they are entitled to the return and transfer to them by 
the Northern Securities Company of the shares of common stock 
of the Northern Pacific Railway Company, which were so delivered 
by Harriman and Pierce, and the shares of common stock into 
which the preferred stock of that railway company delivered by 
them were converted, in exchange for the certificates of stock of 
the Northern Securities Company so issued to and now held by the 
complainants, and such sum in cash as may be just; that the North- 
ern Securities Company may be ordered and directed to endorse the 
certificates now held by it for such stock of the Northern Pacific 
Railway Company to the Oregon Short Line Railroad Company, 
or in blank, and deliver the same to The Equitable Trust Company 
of New York in exchange for the stock of the Northern Securities 
Company now held by such trust company, to be subject to its 
rights and lien as trustée; that the Northern Securities Company 
be perpetually enjoined and restrained from parting with, disposing 
of, transferring, assigning or distributing any part of the stock of 
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the Northern Pacific Railway Company received from Harriman 
and Pierce, or any common stock into which the preferred stock 
received from them may hâve been converted, or the certificates 
now representing the same or any part thereof, except to return 
the same to the complainants in exchange for its ov/n stock issued 
as above stated and the cash now tendered by them ; that the com- 
plainants hâve such other or further relief as shall be proper under 
the circumstances ; and that the Northern Securities Company may 
be enjoined and restrained from parting with, disposing of, trans- 
ferring, assigning or distributing the stock of the Northern Pacific 
Railway Company in question, or any part thereof, or any certifi- 
cates now representing the same during the pendency of this suit. 
The défense controverts material allégations in the bill, some of 
which embody averments of fact, and others averments of law. 
With respect to some of the alleged facts, important in their bear- 
ing upon the equities of the case, the affidavits and exhibits are 
conflicting on substantial points. On the face of the bill it is évi- 
dent that the final décision necessarily will involve the considéra- 
tion of grave, novel and délicate questions of law. On the présen- 
tation of their arguments for and against the awarding of a prelim- 
inary injunction counsel on both sides hâve with strong insistence 
urged, and with élaboration and signal ability discussed, a number 
of légal propositions, important and far-reaching in their scope, 
and by no means free from doubt. Whether or not a final décision 
will require a détermination of ail thèse propositions, the fact re- 
mains that the eminent counsel advancing them hâve during a hear- 
ing of nearly three days pressed them with zeal and in manifest 
reliance upon their soundness and materiality. The briefs of argu- 
ment and authorities, containing nearly 800 printed pages, and prin- 
cipally devoted to the discussion of the principles of law and equity 
deemed applicable to the case, fairly may be accepted as évidence 
that much may seriously be said on each side about the law, if not 
the facts, involved. The case not being ripe for a final décision, 
the présent application is for a preliminary injunction. The grant- 
ing or refusai of a preliminary injunction, whether manda tory or 
préventive, calls for the exercise of a sound judicial discrétion in 
view of ail the circumstances of the particular case. Regard should 
be had to the nature of the controversy, the object for which the 
injunction is sought, and the comparative hardship or convenience 
to the respective parties involved in the awarding or déniai of the 
injunction. The legitimate object of a preliminary injunction, pré- 
ventive in its nature, is the préservation of the property or rights in 
contrcversy until the décision of the case on a full and final hearing 
upon the merits, or the dismissal of the bill for want of jurisdiction 
or other sufficient cause. The injunction is merely provisional. It 
does not, in a légal sensé, finally conclude the rights of parties, 
whatever may be its practical opération under exceptional circum- 
stances. In a doubtful case, where the granting of the injunction 
would, on the assumption that the défendant ultimately will pre- 
vail, cause greater détriment to him than would, on the contrary 
assumption, be sufïered by the complainant, through its refusai, 
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the injunction usually should be denied. But where, in a doubtfui 
case, the déniai of the injunction would, on the assumption that 
the complainant ultimately will prevail, resuit in greater détriment 
to him than would, on the contrary assumption, be sustained by 
the défendant through its allowance, the injunction usually should 
be'granted. The balance of convenience or hardship ordinarily is 
a factor of controlling importance in cases of substantial doubt ex- 
isting at the time of granting or refusing the preliminary injunction. 
Such doubt may relate either to the facts or to the law of the case, 
or to both, It may equally attach to, or widely vary in degree as 
between, the showing of the complainant and that of the défendant, 
without necessarily being determinative of the propriety of allowing' 
or denying the injunction. Where, for instance, the effect of the 
injunction would be disastrous to an established and legitimate busi- 
ness through its destruction or interruption in whole or in part, 
strong and convincing proof of right on the part of the complainant 
and of the urgency of his case is necessary to justify an exercise 
of the injunctive power. Where, however, the sole object for which 
an injunction is sought, is the préservation of a fund in controversy, 
or the maintenance of the status quo, until the question of right 
between the parties can be decided on final hearing, the injunction 
properly may be allowed, although there may be serious doubt of 
the ultimate success of the complainant. Its allowance in the latter 
case is a provisional measure, of suspensive efifect and in aid of such 
relief, if any, as may finally be decreed to the complainant. Thèse 
views are supported by abundant authority to which, were it not 
for the importance of the case, I should refrain from adverting. In 
Russell V. Farley, 105 U. S. 433, 438, 26 L. Ed. 1060, the court 
through Mr. Justice Bradley said : 

"It Is a settled rule of the Court of Chaneery, in actlng on applications for 
injunctions, to regard tlie comparative Injury which would be sustained by the 
défendant, if an injunction were granted, and by the complainant, if it were 
refuaed. Kerr on Injunctions, 209, 210. And if the légal right is doubtfui, 
either in point of law or of fact, the court is always reluctant to take a course 
which may resuit In material injury to either party." 

In City of Newton v. Levis, 79 Fed. 715, 25 C. C. A. 161, the 
circuit court of appeals for the eighth circuit through Judge San- 
born said : 

"The granting or withholding of a preliminary injunction rests in the sound 
judicial discrétion of the court, and the only question presented by this appeal 
is whether or not the court below erred in the exercise of that discrétion, 
under the established légal principles which should hâve gUided it. The pro- 
priety of its action must be considered from the standpolnt of that court. 
« « * ijijjç controlling reason for the existence of the right to issue a pre- 
liminary injunction is that the court may thereby prevent such a change of 
the conditions and relations of persons and property during the litigation as 
may reeult in irrémédiable injury to some of the parties before thelr claims 
can be investigated and adjudicated. When the questions to be ultimately 
decided are serious and doubtfui, the légal discrétion of the judge in granting 
the writ should be influenced largely by the considération that the injury to 
the moving party will be certain, great and irréparable if the motion is denied, 
while the ineonVenience and loss to the opposing party will be Inconsiderable, 
and may well be indemnified by a proper bond if the injunction is granted, 
A preliminary Injunction maintaining the status quo may properly issue when- 
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*ever the questions of law or fact to be ultimately determined in a suit are 
grave and dliBcult, and injury to the moving party will be immédiate, certain, 
and great if it is denied, while the loss or inconvenieuce to the opposing party 
will be eomparatively small and insigniflcant i( it is granted. * * * The 
arguments and brief of counsel invite us to a considération of the questions 
of lave which must be flnally determined upon a demurrer to the blll, or upon 
a final hearing of this case after ansvs^er. We hâve, however, found it uiineces- 
sary to décide thèse questions on this appeal, and we express no opinion upon 
them. They are of sufficient importance and difficulty to demand careful 
examination and dellberate considération," etc. 

In Glascott v. Lang, 3 Myl. & C. 451, 455, Lord Chancellor Cot- 
tenham said: 

"In looking through the pleadings and the évidence, for the purpose of an 
injunction, it is not necessary that the court should find a case which would 
entitle the plaintiff to relief at ail events. It is quite sufficient if the court 
finds, upon the pleadings, and upon the évidence, a case which malses the 
transaction a proper subject of investigation in a court of equity." 

In Hadden v. Dooley, 74 Fed. 429, 431, 20 C. C. A. 494, the cir- 
cuit court of appeals for the second circuit through Judge Sliipman 
said : 

"When the questions which naturally arise upon the transactions make them 
a proper subject for dellberate examination, if a stay of proceedings will not 
resuit in too great injury to the défendants, it is proper 'to préserve the exist- 
ing State of things until the rights of the parties can be fairly and fuUy in- 
vestigated and determined' by évidence and proofs which hâve the merit of 
accuraey." 

In Great Western R. Co. v. Birmingham, etc., R. Co., 2 Phil. Ch. 
597, Lord Chancellor Cottenham said : 

"It is certain that tho court will in many cases interfère and préserve prop- 
erty in statu quo during the pendency of a suit, in which the rights to it are 
to be decided, and that without expressîng, and often without having the 
ineans of forming, any opinion as to such rights. It is true that no purchaser 
pendente lite would gain a title ; but it would embarrass the original pur- 
chaser in his suit against the vendor which the court prevents by its in- 
junction. * * * It is true that the court will not so interfère, if it thinks 
that there is no real question between the parties ; but seeing that there is a 
substantiel question to be decided, it will préserve the property until such 
question can be regularly disposed of. In order to support an injunction for 
such purpose, it is not necessary for the court to décide upon the merits in 
favor of the plaintiff. If, then, this blll states a substantlal question between 
the parties, the title to the injunction may be good, although the title to the 
relief prayed may ultimately fail. Is, then, the case stated by the bill so clear 
in favor of the défendants, and so inadéquate to support the relief prayed by 
the bill, as to justify the court in permltting it to be disposed of, and new 
titles or Interests to be introduced, before any décision can be obtained upon 
the case so made?" . 

In Shrewsbury & Chester R. Co. v. Shrewsbury R. Co., 1 Sim. 
N. S. *410, *426, *427, *432, the Vice-Chancellor, Lord Cranworth, 
said : 

"When the court is called on to interfère to préserve property pendente lite, 
there are, I apprehend, two points on which the court must satlsfy itself. 
First, it must satisfy itself, not that the plaintiff has, certainly, a right, but 
that he has a fair question to raise as to the existence of such a right. * * * 
Where it is made out that there is a point to be decided which the plaintiff is 
fairly raising, still there is a further question, namely, whether intérim inter- 
férence, on a balance of convenience and inconvenience to the one party and 
to the other, is or is not expédient. Whëre the alternative is interférence or 
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probable destruction of the property, there, of course, the court wlll be very 
ready to lend Its Immédiate assistance, even at considérable risk that it may 
be encroachlng on what may eventually turn out to be a légal riglit of tlie 
défendant. But where, on the other band, the only evll to resuit from non- 
Interference is, that the plaIntIfC may, by the contracts or deeds of the défend- 
ant, be retarded or embarrassed in hls lltigatlon, there the court will be far 
more ready to Ilsten to any suggestion of the défendant showing that inter- 
férence during litigatlon will préjudice his rights. * * • Although I am 
perfectly satisfled of the atithority of thls court to Issue an injunetion, not 
merely to restrain parties from doing acts, but also from entering into con- 
tracts pendlng litigatlon that may embarrass the plaintifC in his suit, and that 
the court Is entitled to do so wbenever It sees there is a falr ground for Utiga- 
tion raised by the plaintifif, yet that right of the court must be guided by a 
discrétion not to exercise It where it sees that on the balance of eonvenience 
and inconvenlence between intérim interférence and uon-interim Interférence 
the balance greatly preponderates in favor of the défendant and against the 
plaintifC." 

In the above case a preliminary injunetion was refused on the 
ground of the "enormous prépondérance of inconvenience in grant- 
ing the injunetion over any possible inconvenience in refusing it." 
The doctrine of the foregoing cases is contained in many others 
from which there is no occasion to quote. Denver & R. G. R. Co. 
V. United States, 124 Fed. 156, 59 C. C. A. 579 ; AlHson v. Corson, 
88 Fed. 581, 32 C. C. A. 12; Buskirk v. King, 72 Fed. 22, 18 C. C. 
A. 418 ; Sanitary Réduction Worl^s v. California Réduction Co. (C. 
C.) 94 Fed. 693 ; Southern Pac. Co. v. Ëarl, 82 Fed. 690, 27 C. C. A. 
185 ; New Memphis Gas & Light Co. v. Memphis (C. C.) 72 Fed. 
952; Indianapolis Gas Co. v. Indianapolis (C. C.) 82 Fed. 245; 
Georgia v. Brailsford, 2 Dali. 402, 1 L. Ed. 433. 

It does not appear, nor has it been claimed or intimated, that 
the granting of the preliminary injunetion asked for would inter- 
fère with the opération of the Northern Pacific Railway Company 
and the Great Northern Railway Company, or either of them, or 
otherwise prove detrimental to the interests of the public. It un- 
doubtedly would; during the continuance in force of the injunetion, 
preclude thé stoekliolders of the Northern Seeurities Company, or 
a considérable proportion of them, from direetly or indirectly re- 
ceiving dividends on the stock of either of the railway companies, 
unless under and by virtue of some voluntary and extrajudicial ar- 
rangement. But this court has power to require of the complain- 
ants as a condition précèdent to the issuing of the injunetion, a 
bond in such form and amount as fully to indemnify ail persons, 
who may ultimately be found entitled to such dividends against ail 
loss or damage resulting from the suspension of their payment. 
On the other hand, the déniai of a preliminary injunetion would, 
if the complainants should ultimately prevail, render barren their 
victory so far as relief in this suit is concerned. The stock of the 
two railway companies would be distributed pro rata among the 
stockholders of the Northern Seeurities Company in accordance 
with the plaii of distribution adopted by the latter company. The 
complainants would receîve, instead of stock of the Northern' Pacifie 
Railway pompany of the par value of $71,732,062 claimed by them, 
stock of that company amounting at par to ohly $32,070,612, and 
stock of the Great Northern Railway Company of the par value of 
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$24,638,919. The différence in the par value between the stock of 
the Northern Pacific Railway Company claimed by the complain- 
ants and the stock of that company which they would receive under 
the proposed plan is $39,661,450. If the complainants be sustained 
in their contention hère made as to their ownership and right to 
recover stock, such right would not extend to stock of the Great 
Northern Railway Company, but only to stock of the Northern 
Pacific Railway Company. A pro rata distribution under the pro- 
posed plan of the $39,661,450 par value of stock of the latter com- 
pany, included in the amount now sued for, among the stockholders 
of the Northern Securities Company, other than the complainants, 
would not only debar the latter from any relief to which they may 
be entitled under their présent bill, but to a moral certainty entail 
upon them a burdensome multiplicity of suits attended with great 
labor and expense. It would also obviously be calculated to hin- 
der, embarrass and probably or possibly defeat them in their effort 
to recover large quantities of such stock from persons purchasing 
the same in good faith and for full considération, directly or indi- 
rectly, from the stockholders of the Northern Securities Company 
participating in such pro rata distribution, through the création of 
new equities on the part of such purchasers. In view of the char- 
acter of the questions involved in this case it would be highly in- 
équitable that the complainants should, in advance of any final dé- 
cision on the merits, be put in such a position as to be precluded, 
either whoUy or in large measure, from the realization and enjoy- 
ment of the fruits which should be theirs through the immédiate 
resuit of a final decree in the présent case, should it ultimately 
be determined in their favor. 

It appears from the bill, affidavits and exhibits, that, aside from 
any question of right between the parties to one kind of stock in 
contradistinction to another, the real value in dispute is of great 
magnitude. For $37,023,000 par value of common stock and $41,- 
085,000 par value of preferred stock of the Northern Pacific Railway 
Company turned over by Harriman and Pierce to the Northern 
Securities Company November 18, 1901, the latter company issued 
to them $82,491,871 par value of its stock and also paid them $8,- 
915,629 in cash. Ail of the common and preferred stock so turned 
over by Harriman and Pierce, aggregating $78,108,000 par value 
was taken by the Northern Securities Company at an agreed real 
valuation of $115 for each $100 at par without distinction between 
common and preferred stock. The plan of pro rata distribution of 
the Northern Securities Company contemplâtes the transf er and as- 
signment to ail stockholders of that company of both preferred 
stock of the Great Northern Railway Company and common stock 
of the Northern Pacific Railway Company, in such manner that each 
and every holder of stock of the Northern Securities Company will, 
on the basis of the surrender to it for cancellation of 99 per cent, 
of such stock, receive for each $100 par value of such surrendered 
stock $30.17 par value of the preferred stock of the Great Northern 
Railway Company and $39.27 par value of the common stock of 
the Northern Pacific Railway Company. Under the proposed plan 
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the holders ot' the remaïning one hundredth of the stock of thc 
Northern Securities Company would also be entitled to share in the 
residue of property in thè ti-easury of that company remaining after 
the réduction of its stock hy 99 per cent. The complainants hold 
$82,491,871 par value of the Stock of the Northern Securities Com- 
pany, and, as before stated, would receive $24,638,919 par value of 
the preferred stock of the Oreat Northern Railway Company and 
$32,070,612 par value of the common stock of the Northern Pacific 
Railway Company. The présent real or market value of the pre- 
ferred stock of the former company is about. and is admitted to be, 
$170 for each $100 par value, while that of the common stock of 
the Northei-n Pacific Railway Company is $135 for each $100 par 
value. Under the proposed'plan the real value which the complain- 
ants would receive in stock of the Great Northern Railway Com- 
pany would be $41,886,162, and the real value which they would 
receive in stock of the Northern Pacific Railway Company would 
be $41,295,326, making a total of $83,181,488, aside from any inter- 
est they might hâve in any undisposed of residue of property re- 
maining in the treasury of the Northern Securities Company. Réf- 
érence will later be made to such undisposed of residue. It appears 
from the affidavits and exhibits that in November, 1901, the North- 
ern Pacific Railway Company adopted a plan for the conversion of 
ail its preferred stock into common stock; the preferred stock then 
amounting to $75,000,000 par value, and the common stock to $80,- 
000,000 par value. Under this plan the Northern Securities Com- 
pany, as the holder of $37,023,000 par value of the common stock 
became entitled to surrender preferred stock of the Northern Pa- 
cific Railway Company and receive therefor seventy five eightieths 
of its par value in the new common stock. There is évidence fur- 
nished by the afiidavits and exhibits that the Northern Securities 
Company exercised this right and received of such new common 
stock $34,709,062 at par. If such be the fact, the latter company 
thereupon became the holder of $71,732,062 par value of common 
stock, the real value of which at $135 for $100 par value is $96,838,- 
283. The déduction from the $41,085,000 par value of the preferred 
stock of the Northern Pacific Railway Company of the $37,023,000 
par value of such stock, the surrender of which to that company 
for cancellation was necessary for the acquisition of the $34,709,062 
of its new common stock, left a balance of $4,062,000 par value of its 
preferred stock. If this balance was sold or disposed of at par, — • 
and it may reasonably be inferred from the affidavits a;nd exhibits 
that it was not sold or disposed of for less, — its proceeds, $4,062,000 
fairly may be treated as an oflFset to the cash payment of $8,915,629, 
originally made by the Northern Securities Company to Harriman 
and Pierce. On this theory the balance of the $8,915,629 over the 
$4,062,000, amounting to $4,853,629, when deducted from $96,838,- 
283, the présent real value of the $71,732,062 par value of the com- 
mon stock of the Northern Pacific Railway Company, leaves a bal- 
ance of $91,984,654. From this balance would be deducted $83,181,- 
488 which the complainants would receive under the pro rata plan, 
leaving $8,803.166 in their favor, less the amount of their share of 
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the above mentioned residue in the treasury of the Northern Securi- 
ties Company and a just allowance of interest on the cash balance. 
The above mentioned sum of $8,915,629, paid by the Northern Se- 
curities Company to Harriman and Pierce Novernber 18, 1901, had 
been loaned to that Company by the firm of J. P. Morgan & Com- 
pany. On or about January 1, 1902, $6,375,938 par value of the 
•$41,085,000 par value of preferred stock of the Northern Pacific 
Railway Company originally transferred by Harriman and Pierce 
to the Northern Securities Company, having previously been sur- 
rendered to the Northern Pacific Railway Company and retired, its 
proceeds, amounting to its par value, were paid by the Northern 
Securities Company to J. P. Morgan & Company in partial liquida- 
tion of the cash loan of $8,915,629 made by that firm to the latter 
Company. The affidavits and exhibits furnish évidence of some 
weight that the above mentioned par value of $6,375,938 of pre- 
ferred stock of the Northern Pacific Railway Company was de- 
ducted by the Northern Securities Company from the $41,085,000 
par value of preferred stock of that railway company, thereby re- 
ducing the latter amount to $34,709,062 at par, and that the remain- 
ing preferred stock, namely, $34,709,062 par value was, through 
the instrumentality of convertible certificates issued by the Northern 
Pacific Railway Company converted into new common stock of 
equal par value. If such be the case, the claim of the complainants 
would extend to the $37,023,000 par value of the old common stock, 
and the $34,709,062 par value of the new common stock, aggregating 
$71,732,063 par value of common stock, having a real value of $96,- 
838,283. The déduction from this amount of $2,539,691, represent- 
ing the différence between the original cash payment of $8,915,629 
and $6,375,938, proceeds of preferred stock retired, should be de- 
ducted from the total amount leaving a balance amounting in real 
value to $94,298,592. Deducting from this amount $83,181,488. 
which the complainants would receive under the proposed distri- 
bution, leaves $11,117,104 in their favor, less the amount of their 
share of the residue in the treasury of the Northern Securities Com- 
pany after the proposed distribution. There should also be a fur- 
ther déduction of such sum by way of interest on cash received as 
above stated by Harriman and Pierce from the Northern Securities 
Company as may be just. This item, however, would be of com- 
parative insignificance in its relation to the other values involved 
in the suit. In a journal of the Northern Securities Company is 
the following entry : 

"1901. 
Novbr. ISth. 

Investment Account No. 1. 

To Capital Stock a/c. 
For 410,850 shs. N. P. Pfd. stock bought from B. H. Harriman and 

Winslow S. Pierce for $41,085,000 

Less paid In cash as per entry in cash book this day 8,915,629 

Balance paid in stock $32,169,371 

say 321,693 shs. & $71 scrip Issued as fully paid up stock @ par." 
132 F.— 31 
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Whatever may be Ihe meri^ pfthis entry as viewed from the 
standpojnt of scientific bookkeéping, the words aiid figures "Bal- 
ance paid in stock $32^169,i371," are, when considered in connection 
with other exhibits aijd the affidavits, confusing and misleading m 
their bearing upon the conversion, whether directly or indirectly, 
of prçferred stock of the Northern Pacific Railway Company origi- 
nally turned over by Harriman and Pierce to the Northern Securi- 
ties Connpany into new common stock of the former company. Any 
assuraption that the above mentioned balance of $32,169,371 par 
value of preferred stock pf the Northern Pacific Railway Company 
was not converted, either at par or on the seventy five eightieths 
basis, into new common stock of that company, by the Northern 
Securities Company, appears irreconcilable with controlling évi- 
dence touching the conversion of preferred into common stock, fur- 
nished by the afïidavits and exhibits considered as a whole. A fact, 
which on the présent showing seems indisputable, is that the North- 
ern Securities Company, in addition to the $37,023,000 par value of 
the common stock of the Northern Pacific Railway Company origi- 
nally. turned over to the former company by Harriman and Pierce, 
acquired through the instrumentality of convertible certificates is- 
sued by the railway company new common stock of the par value 
of $34,709,062. It is unimportant, so far as the point under immédi- 
ate discussion is concerned, whether that amount of new common 
stock was secured, on the one hand by a surrender to the railway 
company of $37,023,000 par value of its preferred stock on the sev- 
enty five eightieths basis, or, on the other, by a surrender to the 
railway company of its preferred stock of the par value of $34,709,- 
062 for its new common stock of the same par value. It is not 
claimed or suggested that the balance of $32,169,371 par value of 
preferred stock, mentioned in the journal entry, was sold by the 
Northern Securities Company absolutely for cash and without in- 
tention on its part, directly or indirectly, to couvert such balance 
of preferred stock into the new common stock of the Northern 
Pacific Railway Company. Any such contention would, on the 
présent sliowing, be wholly inadmissible. The affidavits and ex- 
hibits fail to disclose, and counsel hâve not attempted to explain, 
how that balance of preferred stock' was, or, on any basis or theory 
justified by the évidence, could hâve been, converted into $34,709,- 
062 par value of the new common stock of the Northern Pacific 
Railway Company, Yct, if, notwithstanding the foregoing consid- 
érations, it be assumed that only $32,169,371 par value of the origi- 
nal $41,085,000 par value of preferred stock of that railway com- 
pany, transferred by Harriman and Pierce to the Northern Securi- 
ties Company was converted into the new common stock of the 
railway cornpany of an equal par value, the old and new common 
stock would. aggregate $69,172,371 par value or a real présent value 
of $93,409,701. The déduction from the latter amount of the $83,- 
181,488 which the complainants would receive under the proposed 
pro rata distribution would leave a balance of $10,228,213 of real 
value in their favor, less the amount of their participation in the 
residue of the property remaining in the treasury of the Northern 
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Securities Company. Or, further, if it be assumed that the $32,- 
169,371 par value of preferred stock of the Northern Pacific Railway 
Company was converted into new common stock of that company 
on the basis of seventy five eightieths, it would represent $30,158,- 
785 par value of new common stock, the real value of which is 
$40,714,360. This latter sum added to $49,981,050, representing the 
real value of $37,023,000 par value of the old common stock would 
aggregate $90,695,410, and the déduction from this sum of the $83,- 
181,488 which the complainants would receive under the proposed 
distribution, would leave a balance of $7,513,922 of real value in 
their favor, less their share of the residue of the property in the 
treasury of the Northern Securities Company. 

The stock of the Northern Securities Company outstanding April 
21, 1904, and presumably now outstanding, is of the par value of 
$39,0,400,000, divided into 3,954,000 shares of the par value of $100 
each. That company now holds 1,537,694 shares of the stock of 
the Northern Pacific Railway Company and 1,181,242 shares of 
stock of the Great Northern Railway Company, of the par value of 
$100 each. The proposed pro rata plan of distribution contemplâtes 
the réduction of the total outstanding stock of the Northern Securi- 
ties Company by 99 per cent. To accomplish this resuit the North- 
ern Securities Company offers, on the surrender to it of that pro- 
portion of its stock, amounting at par to $391,446,000, to deliver or 
pay for each $100 par value thereof surrendered $39.27 par value 
of stock of the Northern Pacific Railway Company, and $30.17 par 
value of stock of the Great Northern Railway Company, and "pro- 
portional amounts thereof for fractional shares of the stock of this 
company." $39.27 on each $100 of $391,446,000 so closely approxi- 
mates to the par value of the 1,537,694 shares of stock of the North- 
ern Pacific Railway Company that for any practical purpose on the 
présent application it may be considered equal to it. And $30.17 on 
each $100 of $391,446,000 so closely approximates to the par value 
of the 1,181,242 shares of stock of the Great Northern Railway 
Company that for any such purpose it may be considered equal to 
it. Thus, the surrender of ninety nine one hundredths of the out- 
standing stock of the Northern Securities Company would neces- 
sarily involve the transfer and aliénation by it of practically ail the 
stock of the Northern Pacific Railway Company and Great North- 
ern Railway Company now held by it. Whatever of real value the 
remaining one hundredth of the par value of the outstanding stock 
of the Northern Securities Company, $3,954,000, might represent, 
would consist wholly, or practically wholly, of property other than 
stock of both or either of the two railway companies. It does not 
appear from the affidavits and exhibits what amount of property 
would remain in the treasury of the Northern Securities Company 
after the distribution of the railway stock referred to. Nor does it 
appear whcther the company is or is not indebted, nor whether 
therc are or are not other charges or expenses paramount to the 
claims of the holders of the remaining one hundredth of its stock. 
As between the complainants applying for a preliminary injunction, 
and the Northern Securities Company resisting the application 
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partly on the ground that the real value în dispute is not sufficient 
to warrant an exercise of the injunctive power, the burden of show- 
ing the amount of property in which the complainants would share 
under the proposed plan, clearly, in view of the fact that the Com- 
pany is chargeable with full knowledge of the character, amount 
and condition of its own property and finances, rested upon it. It 
must be presumed to hâve been able to make such a showing. Its 
failure so to do gives rise to an unfavorable inference. But even 
if it be assumed that the real value of the residue of the property 
would be $3,954,000, the par value of the remaining stock, the com- 
plainants would under the proposed plan, in the absence of an\^ 
réduction or oblitération of the fund through possible indebtedness 
or other charges or expenses, receive as their share approximately 
$824,919. This sum, tliough a large amount, is but a small propor- 
tion of the real value which the complainants would receive, if en- 
titled to recover. It is less than one twelfth of $11,117,104: less 
than one eleventh of $10,228,213 ; less than one ninth of $8,803,166 ; 
and less than one eighth of $7,513,922. It is unnecessary, and would 
be tedious, to discuss in this connection and on the présent applica- 
tion the subject of interest, as at most it is a matter of comparative 
insignifîcance. In leaving the discussion of real values involved in 
this suit it should be borne in mind that the right of the complain- 
ants to recover, if it exists, extends to stock of the Northern Pacific 
Railway Company, amounting on the présent showing to from 
$69,000,000 to $71,000,000 approximately at its par value, and to a 
much larger sum at its real value, and that they disclaim ail right 
to the stock of the Great Northern Railway Company which the 
Northern Securities Company insists should be taken by them, 
instead of the larger amount of the stock of the Northern Pacific 
Railway Company claimed by them. From this point of view there 
possibly may be some doubt of the pertinency of the foregoing dis- 
cussion of balances of real values to the considération of the pro- 
priety of granting or withholding the injunction. On this point 
no opinion is expressed. It was urged by the défense at the hear- 
ing that the granting of the relief sought by the complainants would 
be injurions to many stockholders of the Northern Securities Com- 
pany, other than the complainants, who acquired their stock in 
good faith and for full considération, for the reason that in many 
instances and to a large amount stock of that company had been 
so issued or transferred as to render it impossible to trace or 
identify the considération of such issue or transfer. It appears 
that prior to April 9, 1903, stock pf the Northern Securities Com- 
pany of the par value of $7,522,000 was issued for cash used in the 
purchase of stock of the Great Northern Railway Company and 
other stocks held by the Northern Securities Company, and also 
that its stock to a large amount has been transferred from time to 
time araong and is now held by a large number of persons. The 
bill avers that those becoming stockholders of the Northern Securi- 
ties Company, whether for shares of the Northern Pacific Railway 
Company or the Great Northern Railway Company or for cash, 
had full knowledge and information of the purposes for which the 
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first-named Company was organized, and the affidavits are con- 
flicting on the question whether or net the nature and amount of 
the considération for the issue or transfer of stock of that company 
can be traced and identified on its bocks or otherwise. It is man- 
ifestly improper that thèse matters should be decided on the frag- 
mentary and inconclusive évidence now before the court. They 
require dehberate investigation in the accustomed mode on évi- 
dence taken in due course and in the light of an examination of 
books and papers produced before a master. It should also be 
borne in mind that this court, as a court of equity, has power so 
to mold its decrees and impose such terms as may be necessary 
to protect tlie equities of persons who may be afifected by its action. 
Language justly applicable to the présent case was employed by 
Judge Sanborn in Denver & R. G. R. Co. v. United States, 124 Fed. 
156, 161, 59 C. C. A. 579, 584, as follows: 

"The case falls well within the established rule that a preliminary injunc- 
tion maintaining the status quo may properly issue whenever the questions 
of law or of fact to be ultlmately determined are grave and difflcult, and in- 
jury to the moving party will be immédiate, certain, and great if it is denled, 
while the loss or inconvenience to the opposing party will be comparatively 
small if it is granted." 

An appeal does not lie from an interlocutory decree of this court 
denying a preliminary injunction. While this considération is en- 
titled to no weight where, on the application for an injunction, it 
clearly appears that the complainant cannot prevail on the final 
hearing, it is often of controlling importance where, on such ap- 
plication, there is room for reasonable doubt as to the ultimate 
resuit. Under the circumstances, this court would not be jus- 
tified in refusing the injunction sought. Such refusai would not 
be an exercise of sound judicial discrétion. It would not only be 
improvident in the extrême, but betray peculiar insensibility to the 
fallibility of human judgment so often accentuated by différences 
of opinion in even the highest judicial tribunals. 

An interlocutory decree for a preliminary injunction may be 
prepared and submitted. 



BURNES et al. v. BURNES et al. (two cases). GATCH v. SAME. BURNES 

V. SAME. 

(Circuit Court, W. D. Missouri, St. Joseph Division. September 19, 1904.) 

Nos. 268, 279, 280, 283. 

1. Adoption— Leqality undbk Missouri Statutes. 

A paper, signed by two brothers and thelr wives, adoptlng the children 
of a deceased brother, and which was acknowledged and recorded as re- 
qulred by statute, although the wives were not separately examined as 
provided by the law of the state, held to constitute a valld adoption as 
to the men, under the laws of Missouri, which made the adopted children 
thelr heirs at law, subject to certain restrictions as to the right to In- 
herit contalned therein. 

2, Family Settlement— Impkachment— Gbounds. 

One of three brothers, who owned ail thelr property In partnershlp, 
died, leaving ail his estate by will to his two brothers equally, and re- 
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questing them to adopt his chlloreu, which they did. They contlnued to 
hold their property in common, and the estate had been largely Increased 
In value, when, more than 20 years later, the second brother died in- 
testate, leaving a widow and children. The surviving brother then pro- 
posed the formation of a corporation to take the common property, and 
that a division be made between the persons in interest, who were then 
ail adults, by the allotment of stock to each. Although there was some 
opposition, he insisted, and declared that otherwise he would administer 
the estate as surviving partner, and the others would get only what the 
courts allowed them. After the matter had been under considération for 
six months, an agreement for the formation of the corporation and the 
allotment of the stock was signed by ail the persons in interest, except one. 
whose interest was bought by the others. The agreement was carrled 
eut, and thereafter the common estate was owned and the business man- 
aged by the corporation with marked success. Held, that the agreement 
for division of the stock, as a family settlement, would not be set aside or 
changed by the court, after a lapse of 12 years, on the ground that the 
acts and threats of the surviving brother, who was then the head of the 
family, amounted to duress. 

3. Same. 

Some two years before the death of the second brother the partners 
made a gift to his two sons of securities aggregating $100,000 from the 
partnership estate, which was then of the value of about $600,000. The 
sons, after their majority, had given services to the partnership business, 
and the gift was stated in a joint letter signed by the partners to be "a 
token of our appréciation of your çourtesy, friendly assistance, and unl- 
form dévotion to our interests." Held, that sueh gifts were entirely 
withln the rlghts of the partners, who were sole owners of the property. 
and did not operate as a fraud upon the adopted children, which afforded 
ground for setting aalde the subséquent settlement, although they had no 
knowledge of the gifts at the time the settlement was made ; there having 
been no attempt at concealment by the surviving partner. 

4. Same— SiGNiNG Agreement without Reading. 

A family settlement with respect to the division of an estate will not 
be set aside because some of the parties thereto signed without reading it. 

5. COEPOEATÏON— POWEB TO PUECHASE ITS OWN STOCK— VaLIDITY OF CONTEACT. 

In the absence of statutory or charter Inhibition, a solvent corporation, 
having ample funds for the payment of its debts, has power to purehase 
Its own stock, and such a corporation, which accepted a transfer of shares 
of its own stock under an agreement on its part to pay an annuity to the 
former owners, and has held and recelved the dividends on such stock, 
through a trustée, for a number of years, cannot avoid the eontraet as 
ultra vires. 

6. Same— MiscoNDUCT or Officers — Feaud upon Stockholdeks. 

Ai corporation was organized to take over the property of a partnership, 
the members of which were brothers, after the death of one partner ; the 
stock being divided between the surviving partner and the heirs of the 
decëàsed 'partner in accordance with a family settlement. On the death 
of the surviving partner, who was président of the company, his stock, in 
accordance with his wish, was transferred by his widow and daughter to 
the corporation in considération of its agreement to pay them an annuity 
during their lives. Tbe stoek far exceeded the annuity in value. Five 
years later a nephew of the décèdent, who was then président and a 
director of the company, conceiving that two cousins, then deceased, had 
reeeived inore than their share of the stock in the family settlement, pro- 
cured the rescission ot the agreement with the widow and daughter of 
the deceased président and a surrender of the stock to them, and its re- 
transfer by them on llke conditions to himself, in trust for tlie benefit of 
himself and the stockholders other than the heirs of the deceased cousins, 
who were misled and kept in ignorance of the purpose of such trust. The 
rescission was cari'ied through by the votes of himself and two others of 
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tne flve dlrectors, both havlng a like Interest wlth himself. Reld, that 
such transaction was fraudulent as to the stockholders thereby excluded 
from any Interest in ttie stock so transferred, and would be set aside in 
equity, and the stock restored to the corporation for the benefit of ail the 
stockholders. 

In Equity. Original and cross bills. 

The first of the above-entltled cases is a bill in equity to establish between 
relatives the ownership of certain stock of a corporation known as the "Burnes 
Bstate." The business of the corporation is banking, real estate. and other 
Unes. Cases 279, 280, and 283 are auxiliary to the main or flrst case, and 
take their places on the doeket by way of cross-bills. 

In the early part of the year 1867 there were three brothers residing in 
Jlissouri— Daniel D. Burnes, Sr., James N. Burnes, Sr., and Calvin F. Burnes. 
The wife of Daniel D. Burnes had died in 1866, and he died testate in April, 
1867, leaving the following children as his only heirs : (A) Lewis C. Burnes. 
(B) James N. Burnes, Jr. (C) Virginia D. Burnes. (D) Katherine B. Gatch. 
(E) Emma Winningham. (F) Mary H. Moore. The flrst four (A, B, C, and 
D) are défendants herein. Mrs. Winningham and Mrs. Moore are not brought 
in, as by sales and transfers other parties to the litigation own the rights 
whieh they would hâve taken by inheritance or otherwise. James N. Burnes. 
Sr., died in 1889, leaving as heirs his wife, Mary S., and two sons, D. D. and 
C. C. Burnes. The wife, Mary S., transferred ail of her estate in equal shares 
to the two sons, D. D. and C. C. Burnes. She has since died. C. C. Burnes 
died intestate in 1893, leaving as his only heirs his widow, Frances B., and 
daughter, Marjorie, the complainants herein. D. D. Burnes died intestate in 
1899, leaving as his only heir Kennett, a respondent herein. Calvin F. Burnes 
died intestate in 1896, leaving as his only heirs his widow, Kate H., and his 
daughter, Mary V. Burnes, respondents herein. 

What property in value either or ail of the three brothers owned in 1867 
does not satisfactorily appear. There is évidence tending to show that the 
three had been in business as partners, and that the aggregate estâtes of the 
three was $50,000, making the estate of Daniel D., Sr., $16,666.66 ; and that is 
the contention of complainants. There is reason for believing that he was 
worth in excess of $40,000; and such is the contention of défendants. But 
this question is not very material, and in no seuse décisive. He devised and 
bequeathed ail of his estate to his two brothers, James N., Sr., and Calvin F., 
share and share alike. There was an expressed wish in the will that the two 
brothers would adopt his six children, ail of whom at his death were minors ; 
the eldest, James N., Jr., being 14 years of âge, and the youngest, Virginia, 
being 1 year of âge. But the récital in the will created no trust, and placed 
no burden on his estate, and the two brothers, by accepting the benefits there- 
from, assumed no légal duty nor obligation. 

The two brothers, shortly after the death of Daniel D., Sr., signed a paper 
adopting the six children. As to them it was properly acknowledged before 
an offlcer, and it was timely recorded In the proper county office. The wife 
of each of the adopting brothers signed the adoption paper, and the same ac- 
knowledgment by the same officer was taken as to them, which fails to show 
an examination of either of the wives separate and apart from her husband, 
as was then requlred by the Missouri statutes. Complainants contend that the 
adoption paper was and is void for two reasons : (1) It was not legally ac- 
knowledged as to the wives, and, not being legally acknowledged, It could not 
go of record as to them ; reeording being a necessary requisite in the adoption 
of the children. (2) The six children could not hâve two foster parents. 

Within a few weeks after the death of Daniel D., Sr., James N., Sr., wlth 
his wife and children, moved into the house in Flatte county in whieh Daniel 
D., Sr., had resided; and in that house, with his own family and the six 
children of Daniel D., Sr., he resided until 1873. From 1873, until deaths and 
marriages separated them, with exceptions which need not be stated, James 
N., Sr., and family, the six children of Daniel D., Sr., and Calvin F. and 
family, resided three miles to the south of the city of St. Joseph. The three 
familles resided in the same house, it being a large one, situated on a tract of 
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land of more than 200 acres. They named it "Ayr Lawn." The two surviving 
brothers Joined in ail famlly éxpenses, each clalmlng, and I assume correctly, 
to be the half owner of ail tbe property, and there seems to hâve been no ac- 
eotmts kept as between them. Hère the two brothers and thelr wives, with the 
three sets of children resided for many years, as one happy, contented, and 
loving family. What elther or both of thèse brothers possessed in 1867 does 
not clearly appear. Possibly they had little or nothing, as is eontended by the 
défendants. Possibly they had, as complainants contend, over $30,000 in their 
own rlght, supplemented by over $16,000 received from their brother's estate. 
Thèse matters are in doubt. But they had the surest of ail assets for building 
up an estate — détermination, wlU power well directed, and flnancial ability, 
akin to, If not, genlus Itself. The integrity of neither is questioned In the 
entire record, excepting as to the treatment of the six children in matters of 
advancements and the division of the estâtes. They greatly prospered up to 
January, 1889, when they were worth from $600,000 to $650,000, at which 
time James N. Burnes, Sr., dlçd intestate. 

The question then arose between Calvin F., the wife and children of James 
N., Sr., and the six childten of Daniel D., Sr., as to what should be done in 
the matters of property. Calvin F. said he would administer upon the estate 
as surviving partner, but It Is said by one or more wltnesses that he was not 
in earnest as to that. He proposed poollng the assets in the form of a cor- 
poration, and allotting the shares, but not in equal parts. That was op- 
posed by some. It is said in testimony that Calvin declared that it would 
be so done, or that those opposing would take the results of bitter, prolonged 
litigatlon. Some of the six children say they did not know before of their 
father's wlU, nor of the adoption paper. There were conférences between 
some, If not ail. There were consultations between some of them and Gen. 
Moore, of Kansas City, a lawyer of ability, the husband of one of the six. 
The husbands of two of the othera had something to do in the matter. At the 
end of six months a written agreement, reciting the facts, containing a copy 
of the will of Daniel D., Sr., and of the adoption paper, was signed by ail ot 
them, excepting Mary, the wife of Gen. Moore. This agreement was to the 
effect that the aggregate of the estâtes of the two deceased brothers and ail of 
Calvin's property should be placed as the assets of a corporation known as 
the "Burnes Estate," with a capital stock fully paid up of $100,000, divided 
Into 1,000 shares of $100 each, to be allotted as per récitals in the agreement. 
In 1889 the corporation under the laws of Missouri was thus formed, with the 
stock at least six times paid up, because the assets were then worth, as before 
stated, at least $600,000, now grown to be fully $4,000,000 in value. And by 
the agreements thus consummated the 1,000 shares were to be, and were, 
divided and issued to the persons as follows : (1) To the widow and two sons 
of James N. Burnes, Sr., 375 shares ; (2) to Calvin F. Burnes, 375 shares ; (3) 
to Mary H. Moore, 41 shares; (4) to the other flve children of Daniel D. 
Burnes, Sr., 209 shares. But, as Mary Moore decllned to go into the agree- 
ment, her shares were adjusted by a money payment to her. It will be ob- 
served that the other flve children of Daniel D., Sr., took 209 shares, or about 
41 shares each. The 41 shares which Mary H. Moore elected to not take, but 
to take money instead, were issued as follows: (1) The heirs of James N. 
Burnes, Sr., 21 shares ; (2) the remaining flve children of Daniel D. Burnes, 
Sr., 20 shares. Thereupon the 1,000 shares stood as follows : Heirs of James 
N., Sr., 396 shares ; heirs of Daniel D., Sr. (Mrs. Moore excepted), 229 shares ; 
Calvin F. BUmes, 375 shares. Mrs. Moore, in declining to go into the cor- 
poration, for the money paid her, relinquished her expectancy in the estâtes 
of Calvin F. and James N., Sr. 

The agreement of settlement thus made, the formation of the corporation, 
and the allotment of shares Is claimed by the défendants to bave been the 
resuit of a fràud on them, to their injury, and the prayer by cross-bill is that 
said matters be canceled, and ail parties to the record take such shares as 
they would hâve done by Inheritance under the laws of the state ; the adop- 
tion paper being treated as valid. They claim to hâve acted under the dnress 
of Calvin F. They, or some of them, claim they did not know what they were 
slgning. They claim Calvin F., as a foster parent, owed them the duty of 
making known ail the facts; whereas, he concealed the important fact that 
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he and his brother, James N., Sr., had made large advancements to D. D. and 
C. C. the sons of James N., Sr. Sliortly after the death of Calvin F. there 
was found among hls papers an instrument in hls own handwriting, with his 
iiame written therein. It was written in 1893, or at a prior time. It pur- 
ported to be his last will and testament; but it was net otherwise signed 
ihan as above stated, and it was not witnessed. It therefore could net be 
ndmitted to probate. If it had been signed, attested, and probated, his entire 
estate, eonsisting of 375 shares of stock in the "Bûmes Estate" corporation, 
would hâve passed to the corporation, subject to two burdens: (1) The pay- 
aient by the corporation to his widow and daughter, or the survii'or, for lifc. 
of an annual annuity of $12,000 ; (2) an annual annuity of $2,400 for life to 
his nièce, Mrs. Winningham. The widow and daughter agreed to carry out 
this paper as though it were the last will and testament of Calvin ; and ail 
the stockholders likewise agreed to the same, the resolution therefor reeiting 
the many high and good qualifies of Calvin, and giving him crédit for amass- 
Ing this wealth. Mrs. Winningham at ail tlmes refused to accept the annuity. 
Subsequently the corporation with its moneys bought her 33 shares of stock, 
she receivlng about $172,000 therefor. The stock was taken over in the 
name of Lewis C, who bas at ail times since voted the same, and that stock 
is yet in his name. The widow and daughter of Calvin for four years received 
from the corporation their annual annuities, aggregating about $50,000. 

From the formation of the corporation until his death, a perioci of seveu 
.years, Calvin was the président, and practically controlled its afCairs. Then 
until his death, a period of three years, D. D., was Its président. From that 
time until the présent Lewis bas been its président, and was active during 
the presidency of D. D. The work at ail times of the directors and other 
offieers bas been perfunctory and formai. When D. D. died In 1899, and Lewis 
became président, he saw, as he says for the first time, the évidences of ad- 
vancements by his uncles, James N., Sr., and Calvin, to D. D. and C. C, sons 
of James N., Sr. Lewis made thèse facts known to his brother, and in the 
winter of 1900 repaired to St. Louis and consulted Hiram J. Grover, a lawyer 
of that City. In March, 1900, Mr. Grover prepared the following papers for 
signature: (1) A paper for the widow and daughter of Calvin to sign, ad- 
dressed to the corporation, withdrawing the 375 shares of stock, taking it 
back to themselves, and agreeing to refund the $52,000 of annuities they had 
received; (2) resolutions for the board of directors to adopt, agreeing to the 
renunciatjon ; (3) some papers, by which the widow and daughter would turn 
the 375 shares over to Lewis, in trust for himself and brother James N., Jr.. 
and three of his sisters, Mrs. Moore being omitted, and Lewis and his asso- 
ciâtes in the trust to pay an annuity of like sums for the same time as four 
years before had been agreed upon by the corporation with the widow and 
daughter. 

There was a spécial meeting of the board in June, 1900. At that meeting, 
the flrst-named paper, signed by the widow and daughter of Calvin, was pre- 
sented by Lewis. There was an adjournment until the following day, when 
the board adopted the resolution. About that time the third paper was signed, 
and from then until now Lewis bas held the 375 shares of Calvin stock for 
himself and associâtes, reeeiving such dividends as hâve been declared. He 
gave hls obligations for a refund of the $52,000 of annuities, pledging part of 
the 375 shares of stock, and a part of hls obligation he bas pald. Frances B. 
Burnes, a complalnant, owns 99 shares of stock, and her daughter, Marjorle. 
a like amount. But the Company déclines to surrender thèse shares until 
this hearing has been concluded. Kennett Burnes, a respondent, holds 197 
shares. The compnny holds ail those shares as collatéral security for his note 
for a large sum, which he gave as évidence of the Indebtedness of his father, 
D. D., to the corporation at the time of his death. 

The following questions are for détermination : (1) Should complalnants, 
Frances B. and Marjorle, and respondent Kennett, hâve the shares of stock 
above referred to confirmed in them? (2) Should the settlement of July, 1889, 
the formation of the corporation, and the allotment of shares be confirmed 
or canceled? (3) Should the 33 shares of Mrs. Winningham stock be can- 
eeled? (4) Should the renunciation of June, 1900, by the widow and daughter 
of Calvin, be declared inoperative, or allowed to stand ; and should the 
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resolution of the board, turnlng the 375 shares of stock back to the widow 
aûd daughter, be allowed to stand, or be eanceled? 

Frank Hagerman, Vinton Pike, and Noble B, Judah, for complain- 
ants. 
O. M. Spencer, for respondent Kennett Burnes. 
F. W. Lehmann and Stephen S. Brown, for other respondents. 

McPHERSON, District Judge (after stating the facts). As to the 
adoption of the children and the rights of inheritance, the laws of 
Missouri alone control. So far as I am apprised by the briefs of coun- 
sel, there was no statute in 1867 providing for the consent by the chil- 
dren of Daniel D. Btirnés, St., or for the consent by some one for them, 
for their adoption. Some of the states hâve such provisions. And in 
Missouri there was no judicial proceeding required for the adoption of 
the children. AU that the statutes seem to require was the signing by 
the adopting parent of an instrument, its due acknowledgment, and re- 
cording. This was done by James N. Burnes, Sr., and Calvin F. 
Burnes. It was done without considération, because Daniel D. Burnes, 
Sr., in his will, was spécifie in stating that his bequests to his brothers 
were not to be burdened or made subject to any conditions. So that 
it cannot be said, as argued by respondents' counsel, that there was any 
contract that could be enforced by any court. 

It is not a question of the éducation of the children, nor their control, 
nor of exacting obédience. Nor can the adoption paper be construed 
as a will. Nor can it be enforced as a contract. Nor can the child 
inherit from one person's estate in the dual capacity of a blood rela- 
tion and as an adopted child. But the child can inherit from his foster 
parent, even though he was adopted without his knowledge or without 
his cdnsent. And he can inherit both from his natural father and the 
adopting father. Such is and has been the law of Missouri. As bear- 
ing upon the différent phases of the foregoing, see Moran v. Stewart, 
123 Mo. S95, 36 S. W. 962; Sarazin v. R. R. Co., 153 Mo. 479, 55 
S. W. 92; Clarkson v. Hatton, 143 Mo. 47, 44 S. W. 761, 39 L. R. 
A. 748, 65 Am. St. Rep. 635; Fosburgh v. Rogers, 114 Mo. 122, 21 S. 
W. 82, 19 L. R. A. 201; Delano v. Bruerton, 148 Mass. 619, 20 N. E. 
308, 2 !.. R. A. 698. 

There are cases holding that where the agreement to adopt was with 
the child, acted on and relied on by the child, it will be enforced as a 
contract. Sharkey v. McDermott, 91 Mo. 647, 4 S. W. 107, 60 Am. 
Rep. 270; Healey v. Simpson, 113 Mo. 340, 20 S. W. 881; Van Duyne 
v. Vreeland, 12 N. J. Eq. 142. But the adopted child has the rights, no 
greater and no less, of the natural child. Davis v. Hendricks, 99 Mo. 
478, 12 S. W. 887. This being so, the father, natural or adopting, can 
disinherit the child, allow him to take a full share, or give him his 
entire estate,. subject to the right of his wife, to the exclusion of his 
natural children. The adoption paper undertakes to limit the right 
of inheritance, by a récital somewhat involved, but understood, so that 
the six children would not take from the estate of James N., Sr., wholly, 
as if his children, but Calvin's children and his estate must be consid- 
ered. 
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The adoption of children is a statutory proceeding, and ail récitals 
of the statute are mandatory. When the statute is exceeded, the ques- 
tion arises, not whether it is a will, because it cannot be such, but wheth- 
er it is valid to the extent that the adoption paper is within the statute. 
While that was a proper matter to be considered at the family settle- 
ment, in my judgment the adoption paper as to James and Calvin is 
valid. So I conclude as an original question that the respondents could 
hâve inherited from James N. Burnes, Sr. ; he dying intestate. The 
widow of James N. Burnes, Sr., would hâve taken her share, whatever 
it was, and accordingly whether it was real estate or personalty, and, 
if realty, in what state situated, and whether he had individual interests 
or interests in a copartnership. , Be ail this as it may, the widow would 
hâve taken an interest or share, and the six children of Daniel D, 
Burnes, Sr., and the two children of James N. Burnes, Sr., would hâve 
taken the balance, complicated, by reason of the adoption paper, with 
the inchoate rights of the daughter of Calvin F. In my judgment such 
would hâve been the decree, had litigation between the parties hereto 
foUowed the death of James N. Burnes, Sr. 

But Calvin F. Burnes was yet alive. What would hâve become of 
his estate? Aside from what his wife would take under the laws of 
the States where the property was situated, Calvin F. Burnes had the 
right to dispose of his property in any way he deemed best. He could 
buy, sell, or give during his lifetime. He could by will devise and be- 
queath to whomsoever he pleased. He could disinherit his daughter, 
Mary V. He could disinherit one, two, or ail of the children of Daniel 
D. Burnes, Sr. In July, 1889, a few months after the death of James 
N., Sr., the formation of the corporation and an agreement as to its 
ownership was proposed. So far as disclosed by the évidence there 
was no concealment of any fact, unless it be with référence to some 
advancements presently to be mentioned. There was and could hâve 
been no fraud by concealment or false statement as to the assets or 
their value, because the property was divided by parts, and not by 
value. Even as to Mrs. Moore, there was set apart to her the same 
number of shares as to each of her brothers and sisters. And whether 
she was wronged when she refused to ta)te her shares, and was paid 
comparàtively a pittance, is no longer a question. And if it were a 
question, both complainants and respondents would occupy a like posi- 
tion as to her. 

But Calvin F. was determined that there should be a reckoning, 
and an adjustment; and such was his right. He had the right to say 
that his future efforts should not be mortgaged. He had the right to 
say that by will he would disinherit C. C, or D. D., or Mary V., or any 
one or ail of complainants or respondents. He had the légal right to 
say that the parties would take such shares, or that "they would take 
the drippings from the eaves of the last courthouse in Missouri" — a 
statement he is said to hâve made. The amount received from the 
estate of Daniel D. Burnes, Sr., was or could hâve been a controverted 
question then, as it now is. The validity or invalidity of the adoption 
paper of May 10, 1867, was then, or coUld hâve then been, a question 
for the courts, as it now is. The interprétation of that paper was then, 
as it now is, a question for the courts. That paper expressly says that 



492 132 FEDERAL REPORTEE. 

its eflfects shall be thus and so in the event of the intestacy of the adopt- 
ing parties. The one had died intestate, and the other was Hving and 
coùld leave a will. There were no grandchildren when the adoption 
paper was signed. But in July, 1899, there were grandchildren, who 
could or might not be considered. 

Payments had been made to C. C. and D. D. for alleged services ren- 
dered after becoming adults. They were large sums in fact, but small 
considering the station of the parties and the magnitude of the estate. 
Fraud is not charged as to thèse, other than that they were not made 
known. It can hardly be that the purpose of James N., Sr., or Calvin 
F., was to conceal the matters, because the proofs were purposely left 
where the matter would soon be made known. Some of the witnesses 
say thèse advancements were discussed at the time of the family settle- 
ment. Others deny it. Some say that, as D. D. and C. C. had only 
received $89,000 of the $200,000 promised, they were surrendering 
their daims to the remaining $111,000. Others deny this. But it is 
a fact that, whatever was or was not said at the family settlement, D. 
D. and C. C. had not received the one-half of the so-called "advance- 
ments," and that afterwards neither received nor asked for any of the 
balance of the $200,000. 

Six months had elapsed from the death of James N., Sr. Mr. Moore 
and Mr. Winningham, httsbands of two of the daughters of Daniel D., 
Sr., were lawyers, and Mr. Moore, it is claimed, a lawyer of ability. 
If there had been a common purpose "to take the drippings from the 
eaves of the last courthoùse in Missouri," the respondents would hâve 
gotten a larger per cent, of the estate of James N. Burnes, Sr., and noth- 
ing from the estate of Calvin F. Burnes. Would they bave a larger 
estate today ? Would there not hâve been a winding up of the copart- 
nership of James N., Sr., and Calvin F. Burnes? Would there not 
hâve been the distressing and bitter and expensive litigation which fol- 
lows family feuds ? Woûld there not bave been partitions, and forced 
sales by sheriffs and receivers? Would not the business hâve been 
brought to an end, and would not Calvin F. bave given bis skill and 
énergies for himself and family, and relatives who loved him? Or 
would he hâve continued amassing wealth for the benefit of those in 
litigation with him? Such was the situation when the family settle- 
ment was made. Ail the parties signed the settlement paper. AU 
were adults. 

James N. Burnes, Jr., says: 

"There wàs much discussion as to the settlement. Calvin F., D. D., and 
C. C. and wife asked ail to sign ; and TJncle Calvin said It was that or nothing, 
and that, If we did not sign, he would administer upon the estate as surviv- 
ing partner, and would see that we got nothing." 

L. C. Burnes testified in efïect: 

"There was talk about my father's will and the adoption papers when we 
formed the Burnes Estate. I had not known of them before. Q. Why did you 
sign that [settlement] paper? A. Because I understood that I either had to 
sign that paper or there would be a fight in the family. Unele Calvin told 
Gen. Moore that he could take the stock that was allotted to him, or take the 
drippings from the eaves of the last courthoùse in Missouri." 
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Virginia Burnes says she signed the paper as présentée! to her by 
her uncle Calvin, and that she did not read it, and that it was not read to 
her, and she signed it because of her confidence in him ; and she says 
she had no knowledge of the advancements to D. D. and C. C. Burnes, 
until since this litigation, and since Calvin's death her brother L. C. 
has attended to ail her business. From 1897 until the présent she bas 
resided in Kansas City. 

Mrs. Mary Moore testified in effect that, after the death of her uncle 
James, the division of the property was the subject of discussion. Her 
husband, Gen. Moore, had a copy of the will of her father and of the 
adoption papers, and from the advice of Gen. Moore she refused to 
sign the settlement paper, and took a money considération in lieu of 
corporation stock. 

Mrs. Gatch testified that she was never advised of her rights of in- 
heritance, nor her father's will, nor of the adoption papers. The settle- 
ment paper was brought to her for signature by her brother James, and 
at bis instance she signed it. She was asked by her brother to read it. 
This she declined, stating that she would not understand it, and then lier 
brother explained it to her. She was much pleased, as she thought it 
was a gift, and generous, Her husband was présent at the time. 

Neither Mrs. Winningham nor her husband was called as a witness. 

Relations of confidence had existed between Calvin F. and thèse 
respondents. He was their father by adoption, and since the death of 
James N., Sn, was the head of the household. But this relation had 
changed to one of threatened hostility. Gen. Moore was advising and 
dominated Mrs. Mary Moore in the matter. Husbands of two others 
were on the ground. So that I conclude, under the rule stated, sup- 
ported by the authorities cited, that the parties and ail of them arc 
bound by the settlement agreement, the formation of the corporation, 
and the allotment of shares, unless they were controUed by duress or 
fraud. But a threat to hold back money justly due, or to make other 
arrangements, is not such duress as to avoid a contract. Gibbons v. 
U. S., 8 Wall. 269, 19 L. Ed. 453. Nor will want of money, nor dis- 
tressing circumstances, avoid a contract of settlement. French v. Shoe- 
maker, 14 Wall. 314, 20 L. Ed. 852 ; United States v. Huckabee, 16 
Wall. 431, 21 E. Ed. 457 ; Mason v. United States, 17 Wall. 74, 21 L. 
Ed. 564. To be duress, the act must be physical violence, threats of 
violence or harm, or imprisonment, or threat of imprisonment. Brown 
V. Pierce, 7 Wall. 215, 19 L. Ed. 134; Baker v. Morton, 13 Wall. 158, 
20 L. Ed. 262 ; Radich v. Hutchins, 95 U. S. 213, 24 L. Ed. 409. 

The contention that some of the parties signed without reading the 
contract merits but little attention, Upton v. Tribilcock, 91 U. S. 45, 
50, 23 L. Ed. 203, was a case where a party sought to avoid his sub- 
scription for corporate stock. Justice Hunt said: 

"That défendant did not read the charter and by-laws, If such were the fact, 
was his own fault. It will not do for a man to enter into a contract, and, 
when called to respond to its obligations, to say that he did not read it when 
he signed it, or did not know what it contained. If this were permitted, con- 
tracts would not be worth the paper on which they are written. But such is 
not the law. A contractor must stand by the words of his contract; and, if 
be will not read what he signs, he alone is responsible for his omission." 
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And'See notes to this case in 8 Rose's Notes, 611, 617; McKinney 
V, Herrick, 66 lowa, 414, 38 N. W. 767 ; Jenkins v. Clyde Coal Com- 
pany, 82 lowa, 618, 48 N. W. 970 ; McCormack v. Molburg, 43 lowa, 
561. 

When the settlement was made, it was the resuit of thought, con- 
sidération, argument, and some bitterness, although the bitterness was 
kept from the public. Gen. Moore, a lawyer, the husband of one and 
the brother-in-law of the other five, was advising and with influence. 
His wife kept out, and refused to take the stock allotted her. The 
other five remained out for months. Then some of them concluded 
to and did sign the agreement and took the stock. The jarrings and 
wranglings of the family were thereby concealed from the public and, 
as was supposed, forever put out of sight. Whether the settlement 
was what a court of equity would hâve decreed is not the question. It 
was an agreement of settlement, and was supported by a considération. 
It was a family settlement, and such settlements are seldom corrected or 
canceled. In 2 Pom. Eq. § 850, it is said : 

"Compromises, where doubts with respect to Indivldual rights, especially 
among members of the same family, hâve arisen, and where ail the parties, 
instead of ascertainlng and enforcing their mutnal rights and obligations, 
which are yet undetermlned and uncertain, întentlonally put an end to ail 
controversy hy à voluntary transaction in the way of a compromise, are highly 
favored by cotirts of equity. They wlll not be disturbed for any ordinary mis- 
take either of law or of fact, In the absence of conduet otherwise inéquitable, 
since their very object ia to settle ail such possible errors without a Judiclal 
controversy." 

For reforming or canceling a contract, courts require stronger proofs 
in cases of family settlements than in any other, and will even hunt for 
reasons to sustain such contracts, to the end that family secrets, disputes, 
and wranglings may be kept from the gaze of a curious and gossiping 
public. The law is stated by Justice Story, in his work on Equity (sec- 
tion 132) : 

"There are cases of family compromises, where upon principles of policy, 
for the honor of peace of familles, the doctrine sustaining compromises bas 
been carrled further; and It bas been truly remarlced that In such family 
arrangements the court of chancery bas admlnistered an equity which is not 
applied to agreements generally. Such compromises, fairly and reasonably 
made to save the honor of a family, as in case of suspected Illegitimacy, to 
prevent family disputes and family forfeitures, are upheld with a strong hand, 
and are binding when in cases between mère atrangers the like agreements 
would not be enforced." •, 

Lewis C. Burnes, a respondent, is the moving party herein, and for 
years has been the adviser of the other respondents, as he was of com- 
plainants. He was an administrator of the estate of Calvin F. Bûmes. 
He charged himself with ail of Calvin's stock, and took crédit when he 
turned it over to the corporation. His statements of account were 
under oath. The estate was pending for two years. Presumably he 
had access tO Calvin's books and correspondence. If he did not, it 
was because of his négligence in making no effort. He in particular, 
and his brother and fouf sisters and two brothers-in-law in gênerai, 
either knew ot had the rneans of knowledge of the estate of James N., 
St., the will of their father, and of the adoption record. The case of 
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Wood V. Carpenter, 101 U. S. 135, 25 L. Ed. 807, although construing 
a statute of limitations, has an opinion, with cases cited, that are perti- 
nent to the record of this case. For 12 years the contract of settle- 
ment was allowed to stand. And then, when attempting to avoid it, 
they made a new contract with the widow and daughter of Calvin, 
which can be designated in no other way than as a gross fraud upon 
Mrs. Moore, if allowed to stand. And this is worthy of being stated, 
although Mrs. Moore, for reasons easily surmised, is not complaining. 
James N., St., and Calvin F. Bûmes, in the year 1887, had given 
stocks, bonds, and mortgages to D. D. and C. C. Burnes, the two sons 
of James N., Sr. A joint letter of the father and uncle was written 
to each (C. C. and D. D.), stating that $100,000 was to be given to each 
of them "as a token of our appréciation of your courtesy, friendly as- 
sistance, and uniform dévotion to our interests." The following day 
(1887) the father and uncle wrote a letter to C. C. and D. D., stating 
inclosures for them jointly aggregating $100,000 in notes and évidences. 
What was realized on them does not clearly appear. But there is a 
reason for believing that $89,000 was the aggregate of what the two 
received pursuant to the purpose expressed by James N., Sr., and Calvin 
F. It is contended that thèse sums, whatever they were, were "ad- 
vancements" under the laws of Missouri; and it is said that neither 
James N., Sr., nor Calvin F., the donors, nor C. C. nor D. D., the ré- 
cipients, ever made known such advancements, and therefore a fraud 
was practiced upon the six chiidren of Daniel D., Sr., and such a fraud 
as will allow them to avoid the family settlement of 1889. On this 
question I am impressed with the importance of several facts : 

(1) On the charge of fraud, the four parties to the transaction are 
dead, 

(2) The gift was made because of "your courtesy, friendly assistance, 
and uniform dévotion to our interests." Many doubts exist, aside from 
the other facts, whether in turning over to C. C. and D. D. advance- 
ments were made to them; and, if they were advancements, a decree 
could go no further than to charge their heirs with the amount in fact 
received, with interest thereon. 

(3) D. D. and C. C, after attaining their majority, had given services, 
and talents, and energy to the business of James N., Sr., and Calvin F. 
Burnes. 

(4) The written évidence of the transaction was placed where it 
should hâve been, and was left where it would be seen by ail having 
interest in, or to do with, the estate of James N., Sr., or Calvin F., or 
with the corporation. The respondents say they knew nothing of it 
until in 1899. If this be so, then Lewis C. and James N., Jr., who were 
administrators of Calvin's estate, and Lewis C, who was intimately con- 
nected with the corporation after Calvin's death, were guilty of inatten- 
tion of their duties. 

(5) Many years had elapsed before complaint was made, and several 
years more before the évidence is offered relating to it. 

(6) Of the persons living, Gen. Moore knows as much or more than 
any other pefson as to the facts leading up to the family settlement. 
His testimony was not taken. He was the légal adviser of some or 
ail respondents. He is, and then was, the husband of one of the six 
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children. He could not be called as a witness for complainants, and 
was not .called by respondents; a fact which créâtes a presumption 
against them. 

(7) Such matters should weigh with a court before declaring of 
record that James N. Burnes, Sr., and Calvin F. Burnes, long since de- 
ceased, practiced a fraud upon their nephews and nièces. 

(8) Sorae of the facts of the last preceding paragraphs are true as to 
the widow and daughter of Calvin F. Burnes, whose only appearance 
in the case is by counsel and also by filing an answer not under oath. 

In view of the foregoing, no other finding can be made than that 
James N., Sr., and Calvin F., did not, by making the gifts to C. C. and 
D. D., practice a fraud on the six children of Daniel D., Sr. ; and it 
cannot be said that Calvin F. concealed this fact to bring about the 
family settlement, or that such fact entered in the settlement. And it 
is not made to appear but that C, C. and D. D. were entitled to an al- 
lovirance because of "your courtesy, friendly assistance, and uniform 
dévotion to our interests," as wqU as for services rendered. Ail, or 
nearly ail, of respondents testify that they knew^, during their life at 
Ayr Lawn, that C. C. and D. D were given extravagant sums of money, 
while they were held down to the necessaries and comforts of life; 
and yet, in making the family settlement, no question was raised as to 
thèse matters. The family settlement was made and the corporation 
formed upon the basis of the property owned by James N. Burnes, Sr., 
at his death, and not of what he once had owned, adding ail the prop- 
erty Calvin F. Burnes owned in 1899. He was then free to do as he 
deemed best. He said he would put ail in, and he kept nothing back. 
In my judgment the family settlement cannot be avoided by the gifts, 
or advancements, so called, to C. C. and D. D. Burnes. 

By the Constitution of the state, corporations are created only under 
gênerai laws; and by the same instrument it is provided that preferred 
stock cannot be issued excepting by unanimous consent of the stock- 
holders, nor can the capital stock be increased other than by majority 
vote of the stockholders. I am unable to find any inhibition by statute 
upon the right of a corporation to take, hold, or own its corporate 
stock, or to reduce it by purchase and cancel it. Impliedly such rights 
are conferred, because provision is made that, before the stock can be 
diminished, the corporate debts must be cared for; and as the stat- 
utes also make provision as to stock that is pledged to a corporation, 
the corporation may and will become the owner thereof, if rédemption 
is not made. The indebtedness of the Burnes Estate corporation is 
nominal. No creditor of the corporation has heretofore complained, 
and no creditor is now complaining, of the purchase of the Winning- 
ham or the taking of the Calvin F. Burnes stock. And, as ail the cred- 
itors can be paid any day by check against moneys on hand, there can 
be no complaint by a creditor. Not only so, but the Constitution of 
Missouri provides against liability of a stockholder if the stock is fully 
paid up, making it immaterial whether there are few or many, or solvent 
or insolvent stockholders. And the stock of this company was many 
times paid for when it was organized. Therefore cases like that of 
Scovill V. Thayer, 105 U. S. 143, 26 L. Ed. 968, are without force in 
the case at bar, and throw no light upon the question as to the validity 
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of taking tlie Calvin F. Burnes stock. Nor do cases like that of Rail- 
road V. Allerton, 18 Wall. 233, 31 L. Ed. 902, in any way persuade a 
court upon this question now at issue, because in that case an attempt 
was made over the protest of a stockholder to increase the amount of 
the capital stock. 

The case at bar présents a question as to the right to cancel or pur- 
chase its own stock by a corporation, when no créditer is affected, when 
the corporate assets are not diminished, when no harm is done any 
stockholder, but when it is to the very great advantage of every re- 
maining stockholder. The annual earnings of the 375 shares will more 
than pay the annuity of $12,000, and still add to the surplus fund; 
and the annuity after a few years will cease. But, whether the 375 
shares subject to the annuity is an asset or liability, ail the stockholders, 
including respondents, agreed to their purchase. Therefore the ques- 
tion, and the only question, is : Was the act of the corporation in tak- 
ing the Calvin F. Burnes stock ultra vires, in the sensé it could be 
avoided either by suit or by the directors ? 

There are many and ample provisions in the Missouri statutes requir- 
ing the Attorney General to take action against a corporation that ex- 
ceeds its corporate powers. Chancellor Kent decided in Silver Lake 
Bank v. North, 4 Johns. Ch. 370, that an individual contracting with 
a corporation could not raise the question as to the corporate powers ; 
and the Suprême Court has several times held the same. National 
Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188 (and see notes to that 
case in 9 Rose's Notes, 677) ; Railroad v. Lewis, 53 lowa, 101, 4 N. W. 
842. 

This is not a case wherein one corporation is buying the stock of an- 
other corporation in like business, nor one corporation by contract 
merging with another; nor does it involve the charter duties of a 
public corporation, engaged in the performance of duties to the public. 
Respondents rely upon the cases of De La Vergne Refrigerating Mach. 
Co. V. German Sav. Inst., 175 U. S. 40, 20 Sup. Ct. 20, 44 L. Ed. 66 : 
Pullman Co. v. Transportation Co., 139 U. S. 62, 11 Sup. Ct. 489, 35 
L. Ed. 69 ; Pullman Co. v. Transportation Co., 171 U. S. 139, 18 Sup. 
Ct. 808, 43 L. Ed. 108. The facts of those cases were within the lines 
as above stated, and therefore are in no manner in point. 

The powers of the Burnes Estate corporation, in part, as recited by 
the articles of incorporation, are as follows : 

"Nlnth. The purposes for which this corporation is formed shall be as 
follows, to wit : To buy, deal In, handle, hold, lease, mortgage, convey, pledge, 
and otherwise dispose of and acqulre real estate. personal property, and choses 
in action, and ail other kinds of property, including bank stocks of every kind 
or corporation whatever, whether mentioned hereln or not, or whether of the 
same kind or character as hereln mentioned." 

So that the power to take the stock of Calvin F. Burnes has some 
support from the articles of incorporation. No harm to the public was 
done. The commonwealth makes no complaint. When not harmful 
to creditors, the Suprême Court of Illinois in Clapp v. Peterson, 104 
m. 26, expressly held that a corporation can purchase its own stock. 
The opinion was based on the prior case of Railroad v. Town of Mar- 
seilles, 84 111. 643, in which several authorities are cited. Dupée v. 
132 F.— 32 
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Boston Co., ' 114 Mass. 37. Ând see cases cited în National Bank v. 
Salem Co.!(G. C.) 39 Fed. 89. 

The arrangement to pay the annuity to the widow and daughter of 
Calvin P., and to take Calvin's 375 shares, was not ultra vires. And 
if there were any doubt about thèse questions, such doubts would be 
removed because of the long delay, the death of the actors in the trans- 
actions, the long acquiescence, either with knowledge of the facts, or 
without knowledgfe of such facts, which, if put to use, would hâve un- 
covered the entire situation. The fact that the corporation, as such, 
seeks by interested officers to urge the défense, is not controUing. 
After having the advantageous contract, and enjoying the benefits for 
years, it will not be allowed to urge the défense of ultra vires. 

And if the contract with the widow and daughter of Calvin F. by 
the corporation was ultra vires, why was not the contract with Mrs. 
Winningham? By the unsigned will of Calvin she was to hâve an 
annuity. She declined to accept it. Then the corporation bought her 
stock and her interests, and Lewis C. bas been holding them for years 
in trust for the corporation. And now he and his brothers and sisters, 
the corporation joining, want the contract with Mrs. Winningham for 
her stock to stand as valid, and a like contract with the widow and 
daughter ôf Calvin F. to be decreed as ultra vires ! 

The respondents are most earnest in their défense, upon the alleged 
invalidity of the transaction of the widow and daughter turning the 
375 shares over to the corporation in considération of the promised 
annuity, and upon the linfairness and invalidity of the original allot- 
ment of the shares. Yet for 15 years they hâve voted their stock. 
For years some of them hâve been officers ; and at the last annual meet- 
ing they Voted their stock, and over the protest of complainants they 
allowed Lewis C. to vote the Calvin F. stock. Lewis C. still votes the 
Winningham stock, paid for by the corporation. This corporation as 
a whole is légal or illégal. Thèse transactions, not in part, but in 
entirety, are either légal or illégal. Thèse matters must stand or fall as 
a whole, and respondents cannot challenge those against their interests 
and by the same reasoning be allowed to hold fast to that which is 
good. If it were ultra vires to buy Calvin's stock with a life annuity, 
it was ultra vires to buy Mrs. Winningham's stock; and yet the pur- 
chase has many times over been ratified by ail the parties. 

It is said that the life of the corporation may end long before the 
annuities cease. That question is foreclosed by the Union Pacific 
Bridge Case (Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Co.) 
163 U. S. 564, 16 Sup. Ct. 1173, 41 L. Ed. 265, wherein Chief Justice 
Fuller qubted with approyal the views of Judge Sanborn in the same 
case when it was before the Court of Appeals, 51 Fed. 309, 2 C. C. A. 
174. The Burnes Estate may not be rechartered; but if it ends by 
limitation, or is dissolved by its stockholders or by decree of court, 
who that has belief in the powers of a court of chancery can doubt but 
that the daughter of Calvin F. Burnes will be protected and given her 
annuities? 

C. C. Bornes, one of the sons of James N., Sr., died in 1893. He 
was the husband of Mrs. Frances Burnes, and the father of Marjorie 
Burnes, complainants herein. He and Lewis C. were devoted to each 
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other. C. C. leaned upon Lewis. When C. C. was dying, he asked 
Lewis to protect and care for his wife and daughter, and Lewis made 
the promise. His subséquent relations and his correspondence led 
complainants to believe that he had the tender solicitude and loving 
care for them that a brother or father would liave. The husband of 
this widow, and also her father, a man of affairs, had died. She relied, 
and had the right to rely, upon Lewis C. Burnes. The other son of 
James N., Sr., was président of the corporation, but Lewis was active 
and influential in its affairs. D. D., the président, died in 1899, and 
then practically the sole management of the corporation passed to 
Lewis C. Early in the wintér of 1900 Lewis repaired to St. Louis 
and consulted Mr. Grover. In March, 1900, Mr. Grover prepared the 
so-called renunciation by the widow and daugther for them to sign. 
For some reason thèse papers were retained until June, when they were 
presented by Lewis C. to the board. Mrs. Frances Burnes was a mem- 
Ijer of the board, but had theretofore generally given her proxy to Lewis. 
She had given her votes to Lewis for président, and in ail respects fully 
relied upon him. This meeting she attended, pursuant to a letter from 
Lewis ; but the purpose of the meeting had not been disclosed to her. 
When the alleged renunciation by the widow and daughter of Calvin 
was read, and the proposed taking back of the 375 shares of stock, she 
demanded an explanation, displayed much temper, declaring that her 
daughter, and Kennett, her nephew, were being wronged. The meet- 
ing was adjourned until the following day. In the meantime she had 
consultations with her mother-in-law and Lewis, both of whom told her, 
as she says, that she was mistaken, and that the only purpose was to 
place the Calvin stock in the name of Lewis, in trust to secure the an- 
nuity due the widow and daughter of Calvin F. So believing, as she 
says, she went to the meeting next day, and the matter was consum- 
mated. 

There were then five directors, viz., Lewis C-, James N., Jr., Mrs. 
Gatch, Mrs. Frances Burnes, and Kennett. The latter was not at 
home. No one was présent but the four. Much of what occurred 
is in controversy ; but that Mrs. Frances Burnes was in a rage, and not 
in frame of mind to consider anything is told by ail. Upon the resolu- 
tion to surrender back the stock of Calvin F. to the widow and daugh- 
ter of Calvin F., three directors, Mrs. Gatch, James N. Burnes, Jr., and 
Lewis C, voted aye. Being financially interested, had any of them the 
right to vote ? Mrs. Frances Burnes is recorded as not voting. Ken- 
nett was not notified of the meeting and was absent from the country. 
Soon thereafter complainants went to Europe, where they remained 
over a year. During that time the nature of what had been done does 
not appear in the correspondence of Lewis. The stock book shows the 
375 shares of stock to stand in the name of Lewis C. But none of 
the books show the nature of the trust. The widow and daughter of 
Calvin F. were to turn back to the corporation something over $50,000 
in annuities they had received from the corporation. They did not 
do this ; but it was done by the obligation of Lewis C. to the corpora- 
tion, on which some payments hâve been made. The alleged trust 
between Lewis and the widow and daughter of Calvin F. was part 
of the same transaction as the action of the board and the attempted 
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renunciation. After nearly two years Kennett learned of what had 
been donc. Upon the return from Europe of his aunt, Mrs. Frances 
Bûmes, he told her. She expressed doubt, but sent an agent from 
Chicago to St. Joseph to see the records and learn the facts. He saw 
the records and learned^ the facts, excepting, when asking for the trust 
agreement with Lewis, the latter informed the agent that it was of no 
concern to his client, and refused to produce it or make known its terms. 
Thereafter this action was brought. So that, instead of litigation 
years ago, the survivors of thèse families, once living as one family, 
are now divided and in litigation. Kennett and Marjorie, although of 
âge, but little more than children, had no knowledge of what was being 
donc. The were iargely interested. That Frances B. suspected wrong, 
but was quieted by Lewis C, thrown off her guard, and misled by one 
who had agreed to protect her, must be recorded as a fact. There was 
no considération to support it. That it was a wrong to Mrs. Frances 
Burnes, and a gross one to Kennett and Marjorie, need only be stated. 
The widow and daughter of Calvin F. in no wise changed positions, 
other than to take Lewis C, and probably his brother and sisters, as 
guarantors of the yearly annuity, in lieu of ail the assets of the cor- 
poration. It is too unfair, and too much against equity and fair deal- 
ing, to be allowed to stand. 

I hâve not reviewed ail the évidence in the case. There are other 
items of évidence that could be cited to strengthen the conclusions 
reached; and there are other items of évidence that, if cited, would 
tend to impair the conclusions reached. But such other évidence, both 
for and against thè conclusions, are in no sensé pivotai or controlling. 
The main questions of both law and fact hâve now been presented. 
Such is this case, of rnuch interest to me because of the questions pre- 
sented, the history of the parties, and their ancestors, and the develop- 
ment and growth of this vast estate, and of interest, because of the 
ability of coUnsel and of the éloquence in argument when the case was 
being submitted ; but the case is a sad one, when we refîect that thèse 
three familles once lived together in such happy union at Ayr Lawn, 
but now three families, divided, and with enmity and hatred one toward 
another. There remains for this court to order a decree in favor of 
the complainants and respôndent Kennett Burnes, canceling as retired 
the Winniiigham and Calvin F. Burnes stock, confirmnig in them their 
respective shares, confirming the family settlement, the formation of 
the corpoi-ation, and the dlotment of shares, declaring a liability 
against the corporation of $12,000 per annum during the life of the 
daughter of Calvin F., and to send the case to a master, to the end 
that Lewis may be reimbursed for his payments on account of the 
annuities, and that the exact situation may bé made known to the court 

And such a decree will be entered. 
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MEKCBR et ux. t. BUCHANAN et al. 
(Circuit Court, W. D. Pennsylvania. September 24, 1904) 

No. 14. 

1. Tbust— Construction of Deed— Law Govebning. 

Wbere a deed conveying property in trust was aclînowledged, dclivered, 
and accepted by tbe trustées, in Xew York, wbere the grantor then resided. 
and tbe property conveyed was stoclî in corporations organized in four 
différent states, in tbe absence of any provision designating a place of 
performance, tbe instrument is governed and to be construed by the law 
of New Yorlc, witbout référence to tbe résidence of tbe trustées or the 
subséquent place of résidence of the grantor. 

2. Same^Rules or Construction — Giir. 

A deed conveying property in trust for the benefit of another by way 
of gift is to be construed solely with référence to tbe intent of the donor, 
unaffected by any presumption or equity in favor of tbe donee. 

8. SAME— INCOME FROM COEPOBATE StQCK— RiGHTS OF LlFK TENANT AND RB- 
MAIN DERME N. 

TJpon the question what constitutes income from corporate stock as be- 
tween a life tenant entltled to the income under a deed of trust, and the 
trustées, who are required to préserve tbe capital for remalndermen, the 
courts are not bound by the name under which a distribution is made by 
the corporation to its stockholders, but must détermine for tbemselves, 
from tbe facts and circumstances, whether the amount distributed is In 
substance income or capital. 

4. SaME— DiVIDEND FROM PROCEEDS OF SaLE OF PrOPERTT. 

The owner of stock in a corporation engaged chiefly in the manufacture 
of sheet steel, and owning a large plant devoted to that purpose, conveyed 
such stock to défendants in trust, to keep the property so conveyed in- 
vested, and to pay the net income to tbe grantor duriug her life, and 
afterward to complainant, her daughter, during her life, on her death 
the capital to be distributed to other designated beneficiaries. Before the 
grantor's death tbe company gave an option for tbe purchase of its steel 
plant and material on hand, and shortly after her death the sale was 
made in pursuance of such option, the company receiving a cash payment 
equal to 50 per cent, of its capital stock, and stock in the purcbasing com- 
pany equal in face value to six times its capital stock, ail of which was 
distributed to its stockholders as a dividend, the company still retaining 
other subsidiary properties which it designed to opéra te. Held, that such 
dividend was not net income earned during complainant's life tenancy, to 
which she was entitled, but that the transaction was in substance a 
partial liquidation and distribution of capital by the company. 

In Equity. 

Weil & Thorp, for complainant. 
Henry A. Miller, for respondents. 

BUFFINGTON, District Judge. This is a bill in equity filed by 
Mrs. Helen B. Mercer, the second life tenant in a certain deed of trust 
dated January 16, 1900, against the trustées named therein. Her 
mother, Mrs. Kate B. Bingham, now deceased, was the maker and first 
life tenant under said deed. Mrs. Bingham, when it was executed, re- 
sided in New York City. She was apprehensive that death migbt resuit 
from Bright's disease, from which she was supposed to be sufïering. 
Her husband had lost his mind and was in a sanitarium. She had but 
one daughter, the complainant, who was married, and whose husband's 
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employment necessitated résidence in Western Pennsylvania. In this 
State of health, with no maie relative near her to dépend on, being pos- 
sessed of very considérable estate, and Mrs. Bingham, as stated in her 
deed of trust, "being inexperienced in business myself, and feeling the 
necessity of having some compétent person to take charge of my estate 
and of my business," executed the deed of trust hère in question "for 
the purpose of securing a safe and secure income." By it she con- 
veyed, intér alia, ail her stock in the Apollo Iron & Steel Company 
(which Company will in this opinion be styled the "Apollo Company") 
to the respondents, "in trust neVertheless to invest and keep invested 
the same and pay to me the income thereof, * * * which said net 
income shall be so paid to me, if possible, quarterly, during the terni 
of natural life, and from and after my decease to pay over the same 
net income quarterly, as near as may be, unto my said daughter, Mrs. 
Helen B. Mercer, for and during the term of her natural life," with 
remainder to the latter's children, and in default thereof to certain col- 
laterals. Mrs. Bingham died April 7, 1900. The présent suit concerns 
certain dividends declared upon stocks of the Apollo Company, which 
dividends Mrs. Mercer allèges are payable to her as life tenant. It 
is well at this point to note that the keynote of construction of this 
deed of trust is the intent of the donor. The deed was not only vol- 
untary and made without money considération, but it contained a power 
of revocation by the donor during life. It was not the resuit of nego- 
tiation between her and Mrs. Mercer. The rights of the complainant 
benefîciary depended wholly upon the will and intent of the donor. 
Consequently the law raises no presumption or equities in the donees 
not expressed in the instrument or implied by the language or conduct 
of the donor. In deeds of gift, as in wills, the intent of the donor or 
maker prevails. Spooner v. Phillips, 63 Conn. 66, 24 Atl. 524, 16 L. 
R. A. 461 ; Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L. 
Ed. 525. 

Mrs. Bingham, the creatorof the trust, its primary benefîciary and 
first life tenant, was, as we hâve seen, when the deed was executed, a 
citizen and résident of New York; the three trustées and Mrs. Mercer, 
the second life tenant, were citizens and résidents of Pennsylvania ; the 
stocks covered by the trusts were in corporations chartered by the 
States of New York, New Jersey, West Virginia, and Pennsylvania 
respectively ,* the deed was executed and acknowledged in New York 
State ; it was delivered by Mrs. Bingham, accepted by the trustées, and 
the securities turned over to them in New York. Mrs. Bingham sub- 
sequently came to Pittsburg and stayed at a hôtel in that city until her 
death. It is alleged that her coming to Pittsburg, in connection with 
certain alleged déclarations of an intent to réside there, and the fact 
that the trustées, who were résidents of Pennsylvania, would transact 
the opérations of the trust in that state, made this a Pennsylvania trust. 
The status of the deed, however, was fixed in January preceding, when 
it was executed, and we fail to see how any subséquent change of rési- 
dence by the donor, if established, would affect such status. Nor, to 
our mind, is the conclusion warranted that the duties of the trustées 
were to be performed in any particular state. It was their duty to 
represent stock in corporations chartered by and located in four differ- 
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ent States, to collect the dividends from thèse companies, and pay them 
to the beneficiary, who resided in New York. Under such conditions, 
and in view of the £act that the deed neither expressly or impliedly 
designated a place of performance, we think it is to be regarded as a 
New York state instrument, since it was there executed, acknowledged, 
delivered, and accepted, and that it is presumed to hâve been made 
with référence to the law of such state; Benners v. Clemens, 58 Pa. 
24; Brooke v. Raiiroad Co., 108 Pa. 529, 1 Atl. 206, 56 Am. Rep. 
235; Allshouse v. Ramsay, 6 Whart, 331, 37 Am. Dec. 417; Watson 
V. Brentner, 1 Pa. 381. Moreover, the mère fact that the trustées were 
citizens of Pennsylvania would not make it a Pennsylvania trust; 
Fowler's Appeal, 125 Pa. 392, 17 Atl. 431, 11 Am. St. Rep. 902. 
While the nature, validity, and construction of this contract should be 
determined in the light of New York law, there are strong arguments 
for asserting that the question of what, under the facts of this case, 
fall under the term "income" — which is, after ail, the crucial ques- 
tion — is one of such gênerai character tiaat a fédéral tribunal would 
solve that question in the light of its own reasoning and décisions. As, 
however, the fédéral and New York décisions are not conflicting when 
applied to the facts of the présent case, we are not required to déter- 
mine which System is controlling. 

Let us now turn to the facts. The Apollo Company was chartered 
Tune 21, 1886, by the state of Pennsylvania, with a capital stock of 
$300,000, for the purpose of the "manufacture of iron or steel or both, 
or of any other métal or article of commerce from métal, and the 
galvanizing of iron or steel, or both, or of any other métal." Its 
opérations were highly successful, and its capital had been, prior to the 
création of this trust, increased to $2,000,000. Its principal business 
had been the making of sheet steel, which it carried on at its plants at 
Vandergrift, which it owned, and at Apollo, which it leased. The 
plant at Vandergrift had been built on a large farm, on which a new 
town was laid out. In carrying out this work of development, cer- 
tain subsidiary companies for exercising public utilities, disposing of 
land, furnishing fuel, etc., had been formed, the stocks of which were 
owned by the Apollo Company. The opérations of the latter Com- 
pany were successful, and its stock made dividend-paying. On March 
16, 1900, a short time after the création of this trust, the company gave 
an option on its Vandergrift plant, and its lease of the Apollo plant, 
on its material in stock and in course of manufacture, its good will, 
trade-marks and formulas, and on ail of the stock of the Apollo Gas 
Company, the subsidiary company that furnished the plants with fuel. 
This option resulted in a sale thereafter made to the American Sheet 
Steel Company, and in payment the Apollo Company received $6,000,- 
000 in the preferred stock of the American Sheet Steel Company, 
$6,000,000 in its common stock, and $1,119,000 in cash, being for ma- 
terial, etc., on hand and in course of manufacture. The Apollo Com- 
pany stipulated not to engage in the sheet steel business for 15 years. 
Op May 5, 1900, the directors declared a dividend oi lyi shares of 
preferred stock of the American Sheet Steel Company (that is, $3,000,- 
000 in ail) and a cash dividend of 60 per cent, (that is, $1,000,000 in 



504 132 FEDERAL REPOKTER. 

ail) to each share of the Apollo Company, which said cash dividend 
was declared by resolution, and was in fact "paid to the stockholders 
thereof eut of the cash considération received for the sale of contracts, 
supplies, materials, etc., etc., at said works." This sale was made in 
pursuance of a circular letter addressed to the stockholders by the 
directors, in which it was announced the company had sold "its mill 
and plants, its sheet business * * * the capital stock of the Apol- 
lo Gas Company and the contract made by this company with the said 
Apollo Gas Company for gas to the American Sheet Steel Company 
and has surrendered to said Sheet Steel Company the lease this com- 
pany held of the works at Apollo." It was further stated: 

"Thèse sales and transactions are deemed falr and advantageous to this 
company and Its stockholders. Thus, while the company has disposed of a 
large portion of its property and business, yet it has received a reasonable 
considération for the same, and still has valuable assets and property remalu- 
ing, including the stock of the Chllled Boll Foundry, Vandergrift Land & Im- 
provement Company, and other subsidlary companies, with which a profitable 
business may be earrled on. Every précaution which the expérience and pru- 
dence of the pfBcers of this company hâve suggested hâve been taken to secure 
a proper organization of the American Sheet Steel Company, in order to place 
It on a Sound financlal basls, and to insure to it a successful, prosperous and 
profitable business, and we confldently believe that the holdings of the 
stockholders of the Apollo Iron & Steel Company in the preferred stock of the 
American Sheet Steel Company wlU be more profitable to them than the ré- 
tention of tie property so sold by the Apollo Iron & Steel Company would or 
could bave been." 

The circular further stated: 

"As thèse are unusual and extraordlnary dlvldends, and as the transactions 
are of very great importance to ail our stockholders, it has been deemed best 
to bave thèse dlvldends declared on condition that ail the stockholders express 
their assent thereto, and approval of the sales, transfers and surrender above 
mentloned, to the American Sheet Steel Company. * • * In conclusion, 
we deem it proper to assure you that It is by no means the intention to close 
out the business of The Apollo Iron & Steel Company, but it is the Intention 
to continue the business, and while it cannot and wlll not prosecute the steel 
business, it can and wlll, with the remalnlng assets, enlarge, improve and con- 
tinue the business of manufacturing rolls, recelve and eollect Its revenue from 
Its subsidlary companies and stUl be free to engage In any other manufactur- 
ing business wlthin the powers of Its charter, which may promise to be profit- 
able. It Is the ambition of the offlcers and directors of The Apollo Irou & 
Steel Company to make its dlvldends aa large In the future as they were before 
the sales, etc., to the American Sheet Steel Company, and for the accomplish- 
ment of this end, we invite the hearty and harmonlous eo-operatlon and as- 
sistance of ail the stockholders." 

Under the terms of the sale the $6,000,000 of common stock re- 
mained in escrow for one year, the circular stating: 

"As the common stock is to be held for one year as stated, it will continue 
an asset of The Apollo Iron & Steel Company and wlll be subject to snch dis- 
position In the future as may be deemed best for the Interest of the company 
and its stockholders." 

On April 15, 1901, the $6,000,000 of common stock of the American 
Sheet Steel Company having been released and exchanged for an equal 
amount of the common stock of the United States Steel Corporation, 
which had absorbed the American Sheet gteel Company, the steel 
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Company stock was distributed to the shareholders of the Apollo Com- 
pany pursuant to the f oUowing resolution : 

"Resolved, that the 60,000 shares of the common stock of the United States 
Steel Corporation, par value, one hundred dollars each, received in part con- 
sidération of the sale of the company's sheet business and flfty acres of land 
at Vandergrift, Pa., and of the surrender of the lease of the works at Apollo, 
Pa., and the transfer of the capital stock of the Apollo Gas Company, and con- 
tracts with It for gas, be dlvided among the stoekholders of this company and 
that a dividend of one and one-half shares of the said common stock of the 
United States Steel Corporation to and for each share of stock of this Com- 
pany, be and the same Is hereby declared and made to the stoekholders of this 
Company, which said dividend of stock shall be transferred, dellvered and paid 
when and as soon as ail the stoekholders of this company shall assent to and 
ratify the said dividend." 

The circulât calling for a meeting of the stoekholders to ratify this 
dividend recites: 

"As the dividend Is of an unusual and extraordinary character, it bas been 
deemed best to hâve it declared on condition that the stoekholders express 
their assent to and approval of the same. * * * In conclusion we deem it 
proper to inform you that The Apollo Iron & Steel Company wlll still con- 
tinue in active business as outlined by our circular to you dated May 19th, 
1900." 

Subsequently the Apollo Company sold its chilled foundry business. 
It continued to pay dividends until April 1, 1901, since which time it 
has paid none, nor done any iron or steel manufacturing, galvanizing, or 
sheet business. Under such facts and conditions are the proceeds of 
the sale made to the American Sheet Steel Company, which hâve been 
distributed in the shape of a 50 per cent, cash dividend, a 300 per cent, 
preferred stock dividend, and a 300 per cent, common dividend, to be 
regarded as constituting income ? It will be noted, the burden of show- 
ing they were income rests on the complainant. Peirce v. Burroughs, 
58 N. H. 303; Eisner's Estate, 175 Pa. 143, 34 Atl. 577; Law v. 
Alley (N. H.) 39 Atl. 636. There is no presumption that the increase 
has been by accumulations of income (In re Cutler [Sur.] 53 N. Y. 
Supp. 843), and the fact that thèse dividends were in fact what they 
were aptly termed by the directors — "unusual and extraordinary" — 
would suggest this was particularly a case where the rule should be 
applied. 

In taking up this question we must not be misled by names. 
Three dividends are hère involved, one of cash, raised by a sale of 
the material, etc., on hands used in operating the plant, and two in 
stock of another company, taken in payment of the plants and busi- 
ness. Thèse latter dividends, while in stock, were not stock dividends. 
They are to be treated and regarded as cash dividends. As was said 
in Matter of Rogers, 33 App. Div. 433, 48 N. Y. Supp. 175 (also re- 
ported on appeal, 161 N. Y. 113, 55 N. E. 393): 

"It is precisely the same as a dividend of cash, beeause the corporation might 
hâve sold the stock and dlvided the money among the stoekholders." 

It is also to be noted that, while there are earlier New York cases 
holding that the action of a company in declaring dividend will be ac- 
cepted as proof that such dividend is income, yet it has been held later 
that the courts are not bound by such corporate action, but will for 
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themselves, ascertain what the dividend was in fact and substance, and 
from what source it was raised. Thus, in the well-considered and late 
case of Mcivouth v. Hunt, 154 N. Y. 198, 48 N. E. 548, 39 L. R. A. 230, 
it was said: 

"When questions arise under a will between the parties standing in such 
relation tb each other, wlth respect to the right to accumulated earnings upon 
capital stock, the courts must déterminé the questions for themselves accord- 
ing to the nature and substance of the thing which the corporation has as- 
sumed to transjer from the one to the other, and they are net concluded by 
mère names or forms. For ail corporate purposes the corporation may doubt- 
less couvert earnings into capital when such power is conferred by its charter. 
but when a question arises between îifé tenants and remaindermen concernlng 
the ownershlp of the earnings thus converted the action of the corporation 
will not conclude the courts." 

This case was commented upon and approved in the later case of 
Lowry V. Farmers', etc., Co., 172 N. Y. 141, 64 N. E. 796. It was there 
said: 

"Aslde from cases which are substantially parallel In their facts and there- 
fore within the précèdent under the authority of McLouth v. Hunt, supra, 
courts will détermine for themselves, 'aecording to the nature and substance 
of the thing which the corporation has assumed to transfer,' whether a divi- 
dend, when declared, représenta income or not" 

The court further adds : 

"Then the transaction through which the property of the corporation is 
being distributed in the extraordinary f orm of a stock dividend is to be looked 
into in order that its true nature may appear, and that a détermination may 
be reached whether capital or an accumulation of profits on the capital, is 
being divided among the stockholders. While the corporate action may not 
be necessarily conclusive upon the courts wlth respect to the question, if it is 
based upon facts, and Is not purely arbltrary, it will and should be control- 
ling." 

Now the things sold by the Apollo Company, and from which thèse 
dividends arise, were its manufacturing plants and the working ma- 
terial, fuel supply, and other things incident and necessary to the opéra- 
tion of such a plant. In other words, it was the going steel concern 
as a whole that was sold. In what relation do thèse items stand to 
this manufacturing corporation? In New York state they would be 
treated as capital, and not as profits of a company. In Matter of 
Rogers, 161 N. Y. 113, 55 N. E. 393, the Court of Appeals said: 

"What, then, is capital, and what is profits? In a manufacturing business 
a plant is of first Importance, and, as the business Increases, an enlargement 
thereof, wlth the necessary tools, flxtures, and machlnery, Is one of the things 
to which the earnings of the company may properly be devoted. This rn'ust 
be deemed to be fairly within the contemplation of the testator in creatlng 
the trusts wlth the capital stock of this company. After the plant there arises 
the necesslty for raw material and labor to manufacture It. This requires 
what is usually termed a 'working capital,' and it, of necesslty, varies in 
amount, depending upon the magnitude of the business. It must, therefore, 
also bave been within the contemplation of the testator that a reasonable 
amount would be retained by the direetors for this purpose." 

In substantially the same way the distinction between capital and 
income obtains in Pennsylvania. In Vinton's Appeal, 99 Pa. 440, 44 
Am. Rep. 116, the gasworks of the company was retained, and a part 
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of the distributing pîpes was sold, together with a release of an ex- 
clusive right to furnish gas. It was tîiere said : 

"It is thus œanifest that the money In dispute cornes, not from the annual 
«arnings of the company, but from a sale of part of its property ; part of that 
very corpus whlch the stock shares represent, and without which thoae shares 
hâve neither substance nor value. If, therefore, the llfe tenant is entitled to 
this money thus derived from the capital of this corporation, so in the end 
may she come to be entitled to the whole corpus of the trust. For the ac- 
complishment of this resuit, it is only necessary that the St. Louis Gas Com- 
pany should effeet a sale of the balance of its property, and order a distribu- 
tion of the money so raised among its shareholders. But, logically, the efCect 
of such a doctrine is to defeat the whole object of the trust. Instead of se- 
curing for Mrs. Vinton a sure Income for life, it gives her the principal to use 
at her pleasure, whilst the gift over to Frederick Vinton is wholly defeated." 

We think the facts in the présent case show the dividends were ab- 
normal, or, as the circular stated, of "an unusual and extraordinary 
character." They were pro tanto a liquidation and distribution of the 
backbone and corpus of the Apollo Company. The plant sold had 
enabled it to fulfâll its chartered objects. It had built up its sheet 
business and earned its dividends. Its other opérations were sub- 
sidiary and in aid of the work of this plant. The value of the plant, 
in connection with the business, was such that it commanded the ex- 
traordinary priée received for it. It would seem, therefore, that when 
the company sold it, it parted with that which made its stock an income 
earner, and the outcome has shown such to be the case. What was left 
of the company was, with the exception of the foundry, companies 
called into being as mère adjuncts to its plants and business. Would 
any stockholder who received thèse unusual and extraordinary divid- 
ends regard them as proiît or income which he could spend and consider 
that his capital or principal still remained intact? Would he not treat 
them as capital and regard them as the income-producing corpus which 
must be by him reinvested to in tum produce the dividends which the 
Apollo Company, by the sale of its plants, was to that extent depriving 
itself of the power of earning and declaring? Now, if instead of pay- 
ing the proceeds of this sale to the trustées in cash, which cash pru- 
dence suggested to a shareholder should be treated by him as capital 
and reinvested, the dividends were paid in stock of another corporation, 
why should not such stock be regarded and held by the trustée share- 
holder as capital and the very corpus of his trust as well? Moreover, 
not only was what was sold the body and corpus of the Apollo Com- 
pany's business, but it would also appear that the enhanced value ob- 
tained was an incrément and increase in the* plant and business which 
had grown with years, and which was not treated by the company as 
an increase or profit of any one year. And it would further seem that 
ail of this incrément had accrued and was in process of realization prior 
to the commencement in enjoyment of the life tenancy of Mrs. Mercer, 
for the option on which the sale was consummated was given prior 
to Mrs. Bingham's death, and the proof is the sale was agreed on when 
the option was given, the latter being only a method used to secure 
ratification by the stockholders. Such being the case, and no part of 
this incrément having been earned during Mrs. Mercer's life tenancy, 
we think the case of Gibbons v. Mahon, 136 U. S. 557, 10 Sup. Ct. 
1057, 34 L. Ed. 525,. is strikingly in point. There the devise to the 
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life tenant was of "the dividends of said stock and tlie interest of saîd 
bonds as they accrue to be paid, * * * without percentage of 
commission or diminution of principal." At the time of the vesting 
of the life tenancy the capital of the gas company, the stock of which 
was in question, was $500,000. Subsequently it was increased to 
$1,000,000. The $500,000 increase was made by a stock dividend 
based on a construction account which had exceeded that suni when 
the testatrix died. Under thèse facts the dividend was held to be of 
capital and not income, the court saying: 

"To hold the plalntlffi to be entltled to the whole of the new shares issued 
to the défendant would be to allow the plaintifC the exclusive beneflt of earn- 
ings, the greater part of which had accrued and had been invested by the com- 
pany as capital before her interest began, and would be contrary to ail the 
authoritles." 

It is true in that case profits had been earned and carried in a con- 
struction account, which latter was made the basis of a stock dividend. 
But in that regard the case in hand is not so strong as the facts in the 
case cited. As we hâve seen, the burden of showing the thing demand- 
ed is income, and as such payable to the life tenant, is upon the latter. 
It is not shown hère when this incrément or profit was made. When- 
ever it was earned or whenever it accrued, certain it is that it was be- 
fore Mrs. Mercer's life tenancy began. Not having been earned dur- 
ing the tenancy, it cannot, when substance is considered, be deemed 
income. The accretion, spreading, as it did, over the whole operative 
life of the Apollo Company, was not the gain of any particular year, 
and therefore an eaming due to the then holder of its stock, but was 
a part and parcel of that permanent lasting ownership which is termed 
"capital." As such, we think, it is to be regarded, as was the incré- 
ment on the bonds of trust in Gray v. Darlington, 15 Wall. 65, 21 L. 
Ed. 45, when, referring to a tax to be "levied, collected and paid upon 
the gains, profits, and income," the court said: 

■'The question presented Is whether the advance in the value of the bonds, 
durlng this period of four years, over their eost realized by their sale, was 
subject to taxation as gains, profits, or income of the plalntiff for the year In 
which the bonds were sold. The answer whlch should be glven to this ques- 
tion does not, In our judgment, admit of any doubt. The advance in the value 
of property durlng a séries of years can In no just sensé be considered the 
gains, profits, or income of any one particular year of the séries, although the 
entire amount of the advance be at any one time turned into money by a sale 
of the property." 

So hère we cannot regard the proceeds of the sale of this plant as 
income. It was the bone, sinew, and corpus of the cornpany. It is 
reasonable to suppose that the owner of stocks in a manufacturing 
company holds them on the theory and basis that the company will 
operate ; that if it operated it will produce income, but that if it sold 
its plants, the proceeds would not be income, but capital, which could 
be reinvested, and from such investment income resuit. We think 
such reasoning is in accord with McClintock v. Dana, 106 Pa. 391, 
where, construing, as between life tenant and remainderman, a settle- 
ment involving coal royalties, the court said : 

"If the mine was opened and operated under the power to lease, it was, be- 
yond doubt, the testatrix's intention that her daughter should receive the 
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profit of It, no matter wlth what force or energy the opération might be con- 
ducted ; if It was sold outrlght, then sbe should hâve the yearly Interest upon 
the proceeds. Her income, therefore, Irom thls coal was to be compnted either 
upon the basis of the opération of the mine, or upon the proceeds of an actual 
sale. By a sale, however, the testatrix doubtless Intended a conveyance of the 
property for an ascertalned sum, pald in hand or properly secured, in the 
form usually pursued In the sale of real property. She certalnly never in- 
tended that her daughter should receive merely the interest upon instalhneuts 
representing the actual annual profit or yield of the mines ; if she was to par- 
ticipate upon mère profits or yield, she was entitled to thèse whoUy ; if in the 
sole value of the coal, then she was entitled to the interest only." 

Indeed, it is clear to us that this sale of its plant by the Apollo Com- 
pany, and agreement to refrain from carrying on for a long term of 
years the business in which it has made dividends, was, in substance 
and effect, pro tanto a liquidation and distribution. That it would be 
so regarded generally is shown by the fact that, when its advisability 
was to be considered by the stockholders, the directors felt called upon 
to notify them that the company would not cease doing business, and 
that in spite of the sale it expected to déclare dividends from the opéra- 
tions of its foundry and the business of thèse subsidiary companies. 
The outcome, however, shows that the company eventually ceased 
manufacturing entirely; that it sold its foundry, and ceased paying 
dividends. Equity, therefore, looking beyond mère forma and names. 
and regarding substance only, sees in this sale a practical liquidation 
and distribution of the company's capital to the extent of the dividends 
hère in question. If they are distributed as income and the trust shorn 
of their ownership, the latter is, in that regard, left with a nondividend. 
nonincome-producing Apollo Company stock, and the object of Mrs. 
■ Bingham in hereafter securing from the trust "a safe and secured in- 
come" to her daughter is defeated. To say that she is better and 
more amply provided for in awarding her the stock absolutely, is not 
to carry out the will of the donor as embodied in the trust. And in so 
treating thèse stocks and retaining thèse "unusual and extraordinary 
dividends," in order to fill the provisions of the trust, the court is en- 
forcing the object and purpose Mrs. Bingham had in view. Is it to be 
supposed, if thèse dividends had been declared during Mrs. Bingham's 
life tenancy, that they would hâve been regarded as income, and the 
burden of the management of stocks and cash 6>^ times in amount of 
the Apollo Company she had lately confided to the trustées, be re- 
sumed by her whosc avowed reason for creating the trusteeship was 
her "being inexperienced in business myself and feeling the necessity 
of having some compétent persons take charge of my estate and of 
my business." 

After carefui considération of the facts, we are of opinion that the 
complainant has not met the burden resting upon her of showing that 
thèse dividends were income and as such she is entitled to take them 
out of the trust. The question of costs we will dispose of when a de- 
cree is submitted. 
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LBAS & MeVITTY y. MERRIMAN. 

(Circuit Court, W. D. Virginia. Séptember 22, 1904]! 

1. Peocbss— Commencement or Action bt Notiob— Conïobmitt to Statb 

PB ACT IC B 

Rev. St. i SU [U. S. Comp. St 1901, p. 683], whlch provides that "aU 
wrlts and processes Issuing from the courts! of the United States shall be 
under the seal of the court from whlch they Issue and shall be slgned by 
the clerk thereof," does not apply to a notice glven under Code Va. 1887, { 
3211, authorlzlng a Judgment on a contract to be*obtained on motion after 
15 days' notice to défendant, and the practlce thereunder, whlch is for th« 
plalntlff or his attorney to slgn the notice and serve the same on défendant, 
sueh a notice not belng a "process Issuing from the court" ; and under the 
conformlty act (Rev. St. S 914 [U. S. Comp. St. 1901, p. 684]) an action 
may be Instituted by such a notice In a fédéral court In Virginia la ae- 
cordance with the state practlce. 

At Law. On motion to dismiss. 

Scott & Buclianan and H. B. Gill, for plaintiff. 
Robertson, Hall & Woods, for défendant 

]WcDOWELL, District Judge. By section 3211 of tHe Code of 
Virginia of 1887, it is provided that any person entitled to recover 
money by action on any contract may, on motion, obtain judgment after 
15 days' notice to the défendant. The method of giving the notice un- 
der this statute is not prescribed, and it has always been the practice 
for the plaintiff's counsel (and sometimes for the plaintiiï himself) to 
dràft and sign a rather informai document whereby the défendant i« 
apprised that the plaintiff will, on a specified day, move the designated 
court for judgment, and then follows a statement of the contract on 
which the motion will be founded. A copy of this notice is served on 
the défendant. In the case at bar such a notice as is above described 
Was served on the défendant, advising him that plaintiffs — who are 
described as résidents of Pennsylvania — would, on a certain day of 
this term, move this court for judgment on certain promissory notes, 
on which the défendant (a citizen of this state) is an indorser. This 
notice was written and signed by counsel for plaintiff, and was not un- 
der the seal of the court, and was not signed by the clerk. Upon the 
calling of the case the defendant's counsel moved that the motion be 
dismissed on the ground that the notice was not under the seal of the 
court and not signed by the clerk of the court. The argument is based 
on section 911, Rev. St. [U. S. Comp. St. 1901, p. 683] : 

"AU wrlts and processes isisulng from the courts of the United States shall 
be under the seal of the court from which they issue, and shall be signed by 
the Clerk thereof. Those issuing from • • • a Circuit Court shall bear 
teste of the Chief Justice. • • •" 

The question thus raîsed is in this state of much i>ractiçal importance. 
Not only are therc many such motion cases, but by secticin 2732 of the 
Code of Virginia of 1887 actions of ejectment may be instituted only 

T 1. Conformlty of practlce In common-law actions to that of state courts, 
see notes to O'Connell v. Reed, 6 C. 0. A. 594 ; Nederland Life Ins. Co. t. Hall, 
27 C G. A. 392. 
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by a notice g^ven the défendant, to which is attached a copy of the 
déclaration, advising him when and where the déclaration will be filed. 
The practice under this statute has always been that the plaintiff's 
attorney prépares, signs, and has served the notice, whether the action 
is brought in the state courts or in the fédéral courts in this state. 
There is no rule 6i this court bearing on the question. Were it not 
for some décisions to be adverted to later I should feel justified in 
overruling this motion without discussing the question. The language 
used in section 911, Rev. St., seems to me to show clearly that it has 
no relation to such a case as is hère presented. However, because of 
the décisions above mentioned, it is perhaps advisable to enter upon a 
discussion of the question. 

In Shepard v. Adams, 168 U. S. 624, 18 Sup. Ct. 214, 216, 42 L. 
Ed. 602, the question before the court was whether a summons must 
conform to a récent state statute, or to an older and unrepealed rule 
of the fédéral court, and it was held that compliance with the rule would 
be sufficient. In the opinion it is said : 

"The state code of Colorado provMes that civil actions shall be commenced 
by the Issuing of a summons or the flllng of a complaint ; that the summons 
may be Issued by the clerk of the court or by the plaintiff's attorney. It may 
be slgned by the plaintiff's attorney. It may be served by a private person 
not a party to the suit. Ail writs and processes issuing from a fédéral court 
must be under the seal of the court, and slgned by the clerlc, and bear teste 
of the judge of the court from which they issue. Section 911, Rev. St. The 
processes and writs must be served by the marshal or bv his regularly ap- 
polnted deputies. Sections 787, 788, Rev. St. [D. S. Comp. St. 1901, p. 608]." 

In Peaslee v. Haberstro, 15 Blatchf. 472, Fed. Cas. No. 10,884, the 
summons was set aside because not under seal of court or signature of 
clerk. The New York statute allowed a summons to be issued by plain- 
tiff's attorney. Referring to sections 911, 914, Rev. St. [U. S. Comp. 
St. 1901, pp. 683, 684], it is said: 

"When the statutes of the United States are silent, the practice of the state 
courts will prevall ; but when those statutes speak they are controlling." 

In Dwight V. Merritt (C. C.) 4 Fed. 614, where the statute of New 
York allowed summons to be issued by the plaintifif's attorney, it was 
held that an action at law in the United States Circuit Court of New 
York could not be commenced except by summons issued by the clerk 
of the United States court, under seal, etc. 

In Middleton Paper Co. v. Rock River Paper Co. (C. C.) 19 Fed. 
252, the state statute of Wisconsin provided for garnishee process to 
be issued by plaintiff's attorney. It was held that in the fédéral court- 
of that state this paper must be issued by the clerk of the court under 
his hand and the seal of the court. 

Chamberlain v. Mensing (C. C.) 47 Fed. 435, 436, and U. S. v. 
Turner (D. C.) 50 Fed. 734, are opinions by the late Judge Simonton, 
of this circuit. In the South Carolina state practice a summons is held 
to be merely a notice by the plaintiff to the défendant, and not a "pro- 
cess." In the state courts it is not issued by the clerk, and is not 
sealed. Thèse opinions show that there is a rule of the fédéral courts 
in South Carolina that summons is to be issued by the clerk under the 
seal of the court. The point we bave under discussion was not before 
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Judge Simbnton. ' Thèse caSes may create the impression that he was 
of opinion that section 911, Rev. St., would apply to a summons in the 
fédéral court in South Cafolina, even without any rule of court; but 
even this is far from clear. 

In Ins. Ce. V. Hallock, 6 Wall. 556-558, 18 L. Ed. 948, it is said : 

"The authorities are unlïorm that ail process Issuing from a court which 
by law authenticates such process wlth its seal is void if issued without a 
seal. Counsel for plaintifïs In error hare not cited a single case to the con- 
trary, nor hâve our own researches dlscovered one." 

What is said in the quotation from Shepard v. Adams, 168 U. S. 
624, 18 Sup. Ct. 314, 42 L. Ed. 602, has only an indirect bearing on 
this case, and was said objter in that case. The question now before 
us was not before the Suprême Court. The cases of Peaslee v. Haber- 
stro, Dwight v. Merritt, and Middleton Co. v. Rock River Co., supra, 
are, I think, not exactly in point. And, in any event, they are not con- 
troiling on this court, and, even if persuasive, they do not relieve me 
of the duty of reaching an independent conchtsion. In the first two 
cases the paper in question was a summons issued by the plaintifï's at- 
torney under the authority of the New York statute, and in the last 
case it was a "garnishee process" issued by the attomey in accordance 
with the Wisconsin law. In New York and Wisconsin the statutes 
allow the attomey for the plaintiff (who is an officer of the court, of 
course) to issue what is in form and eflfect an order to appear and dé- 
fend. Under thèse circumstances there is reason in holding that the 
summons and the garnishee process are true processes, and there is 
somewhat greater reason for holding that in the fédéral courts in those 
States such papers must be issued by the clerk of the fédéral court and 
under the court seal than in this state, where the paper in question is 
a mère notice, issued in theory by the plaintiff himself, and in no sensé 
a process or command of a court. It is further to be noted as to the 
Wisconsin case that the rules of that fédéral court required that ail 
processes shall issue as is required by section 911, Rev. St. 

I hâve reached the conclusion that section 911 does not apply hère, 
and for the following reasons : 

(1) On its face this statute applies only to writs and processes issuing 
from the fédéral courts. In no sensé do the notices we hâve under con- 
sidération "issue" from the court. The ground for the motion by 
défendant in the case at bar is highly technical, and could properly 
be met by a somewhat technical reason for overruling it. But I am 
not satisfied that this reason is only technical. If the language of this 
statute can be rightly held to apply to the notices hère in question, it 
could also be held to apply to ail the varions notices given in the course 
of litigation in the fédéral courts. The statute is, most properly, not 
confined to documents which are used merely to institute a litigation. 

(3) I think section 911, Rev. St. JU. S. Comp. St. 1901, p. 683],. 
means no more than that when a writ or process issues from a fédéral 
court it must be signed by the clerk, and shall be authenticated in the 
manner therein set out. It is not an ordinance to the effect that no 
action or proceeding in a fédéral court shall be instituted except by the 
issue of process, signed by the clerk, duly sealed, etc. 

(3) Notices in ejectment under section 2732, Code Va. 1887, and 
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notices of motion for judgment under section 3211 are hot, as it seems 
to me, "processes." To my mind, the word "process," as used in 
Rev. St. § 911, means an order of court, although it may be issued by 
the clerk. The summons in a common-law action, which is, I think, a 
"process," in the name of the court commands the sheriff or marshal 
to summon the défendant, etc. Johnston's Forms, p. 1. The writs 
of scire facias, fieri facias, habeas corpus, subpœnas for witnesses, 
subpœnas duces tecum, writs of certiorari, supersedeas, attachments, 
and of venire facias are ail commands or orders of court that some- 
thing be done. In equity the writ of subpœna, and in criminal cases 
the bench warrant, command that something be done. Now, the no- 
tices under the Code are in no sensé commands or orders of court. 
They are mère notices that the plaintiff will on some specified rule day 
file the déclaration, or make a motion in court. They sometimes are, 
and may always be, prepared, signed, and issued by the plaintiff in 
person. No rule of practice requires that an attorney shall sign or 
issue them. They do, it is true, subserve the purposes of processes. 
But they are not technically processes, and are not necessarily em- 
braeed within that term as used in section 911. 

In several of the states a summons in an action may be issued by the 
plaintiff's attorney. See 19 Am. & Eng. Ency. (Ist Ed.) p. 222, notes, 
and cases cited supra. And in at least the majority of such states it 
is held that a summons is not a process. This conclusion is based on 
the fact that in such states the summons is not issued by the court, and 
is not an order of court. If such reasoning hâve any soundness, it 
applies much more forcibly to the notices we are considering. 

In Whitney v. Blackburn, 17 Or. 564, 21 Pac. 874, 11 Am. St. Rep. 
857, it is said: 

"Properly speaking, a summons is only a process when issued from the 
office of a court of justice requiring the person to whom it is addressed to 
attend the court for the purpose therein stated. Under our Code the sum- 
mons is a process to commence a civil action. But technically such a summons 
is not a 'process,' but is more in the nature of a mère notice informing the 
défendant that an action bas been eommenced against him, and that he is 
required to answer the complaint therein within a speclfled tlme. In view 
of this distinction, such notice cannot be considered process in the sensé in 
which that word is used in the books." 

(4) If we read into section 911, Rev. St., a requirement that notices 
in ejectment and of motions for judgment are to be treated as processes 
to be issued by the clerk under seal, we bave created a répugnance be- 
tween sections 911 and 914, Rev. St. This is to be avoided. If one 
of two reasonable readings of the statute law créâtes, and the other 
avoids, a répugnance, the latter should be adopted. 

(5) While the language above quoted from Shepard V. Adams, 168 
U. S. 618, 624, 18 Sup. Ct. 214, 216, 42 L. Ed. 602, seems prima facie to 
indicate that a paper serving the purpose of process from the fédéral 
court must always conform to section 911, Rev. St., still the entire opin- 
ion is somewhat in confirmation of the opposite conclusion. It seems 
to give much weight to section 914, Rev. St., and the inference is that, 
where there is no rule of the fédéral court on the subject, a state stat- 
ute authorizing a summons to be issued by plaintiff's attorney would 

132 F.— 33 



514 132 FEDERAL REPORTER. 

control in the fédéral court. The prototype of section 911 was enacted 
in 1789 (Act Sept. 29, 1789, c. 21; 1 Stat. 93. See, also, Act May 8, 
1792, c. 36 ; 1 Stat. 276) ; the conformity act (section 914) at a mudi 
latpr, date (Act June 1, 1873, c. 255, 17 Stat. 197). The purpose of this 
later statute was to securç conformity in civil law causes, subject to a 
reasonable discrétion in the fédéral courts, in matters of practice, plead- 
ing, and "forms and modes of proceeding." Where the state statute 
authorizes the plaintiff or the plaintiff's attorney to issue not a sum- 
mons, but a notice, as a method of instituting a htigation, reasonably 
full eiïect is denied the conformity statute if we hark back to act of 
1789 for authority for saying that such state statute does not govern 
in common-law civil causes in the fédéral courts of such state, in the 
absence of any rule of court on the subject. 
The motion of défendant is overruled. 



GAMBLE V. RURAL INDBPENDENT SCHOOL DIST. OF ALLISON et al. 

(Circuit Court, N. D. lowa, W. D. September 9, 1904.) 

No. 160. 

1. Municipal Bonds — Ftinding Bonds— Estoppel bt Récitals. 

A récital in bonds issued by an lowa school district that they were 
issued In pursuance of and in accordance with chapter 132, p. 127, of Acts 
ISth Gèn. Assem., whlch is printed thereon, and only authorizes the is- 
suance of bonds to refund outstanding bonded indebtedness of the district, 
is, in efflect, a certification by the ofiicers that ail the provisions of law, 
statutpry as well as constitutional, hâve beeu complled veith, and estops 
the district, as against an innocent holder for value, to deny such fact, or 
that the bonds were issued and used to refund valid bonded indebtedness. 

2. Same— Negotiabilitt — Foem. 

A municipal bond payable "to or " Is negotlable, 

3. SaME — BONA FiDE PURCHASEE — BUEDEN DE PKOOF. 

A holder of negotiable municipal bonds which were fraudulently Issued 
has the burden of proving that he is a bona fide purchaser for value, be 
fore due, without notice of any inflrmity thereln, or that the person from 
whom he purchased was such a holder. 

4. Same. 

One who obtained a bond Issued by a school district from a prior holder 
In payment for légal services rendered and to be rendered, and which 
were rendered to the full value of the bond, is an innocent holder for 
value, where the bond was not due, and contalned nothing on its face to 
indicate Its Invalldity, and he had no knowledge or notice of any defect 
therein. 

5. Pabties— Action on Municipax Bonds — ^Title of Plaintiff. 

A surviving partner, succeedlng to the interest of bis deceased partner 
in a municipal bond owned by the flrm, as trustée for the decedent's 
heirs, may sue thereon in his own name under the lowa statute. 

6. MuNioiPAi, Bonds— Bonds Fbaudulent in Inception— Limit of Recoveet 

BY Ptjechabee foe Nominal Consideeation. 

A purchaser of a past-due and dishonored municipal bond of the face 
value, includlng accrued Interest, of more than $2,200, for a considération 

If 3. Bona flde purcbasers of municipal bonds, see note to Pickens Tp. v. Post, 
41 C. C. A. 6, 



GAMBLE V. BtTBÂL IHDEPENDENT SCHOOL DIST. 515 

of $50, sTieh bond havîng been fraudulently Issued, and Invalld In the 
hands of the original holder, of wliich faet the purchaser had knowledge, 
Is entitled to recover thereon only the considération pald, although the 
seller was a bona flde purchaser for value before maturity, protected by 
the récitals therein, and entitled to recover the full amount. 

7. Same— lOWA Stattjte. 

Code lowa 1897, § 3070, whieh permits the want or failnre of considéra- 
tion to be shown in défense to an action on a written instrument, except 
to negotiable paper In the hands of innocent purchasers, but provides that, 
"if such paper bas been procured by fraud upon the maber uo holder 
thereof shall recover thereon of the maker a greater sum than be paid 
therefor, with interest and costs," applies to and governs an action on a 
bond of an lowa school district which was fraudulently issued, brought 
by a holder who purcbased the same after the statute was enacted, for 
a merely nominal considération, with full knowledge of its original In- 
validity, and for the sole purpose of bringing suit thereon. 

In Equity. Suit on school bonds. On final hearing. 

This suit was commenced December 20, 1901, to recover the amount due 
upon certain negotiable school bonds and coupons attached issued by the Inde- 
pendent school district of Riverslde, in Lyon county, a school corporation duly 
organlzed under the laws of lowa. 

Findlng of Facts. 

From the évidence adduced and the stipulation of the parties the facts are 
found to be as follows : 

(1) That the complainant herein at and prior to the time of the commence- 
ment of this suit was, and still is, a résident and citizen of the state of South 
Dakota. That the amount involved therein exceeds, exclusive of interest and 
costs, the sum or value of ?2,000. 

(2) That the Independent school district of Riverslde, in Lyon county, lowa, 
was duly created and organized under the laws of lowa for school purposes 
in the year 1872, and continued its corporate existence and organization as 
such until the year 1885, when it ceased to exist, and ail the assets belonging 
to and ail the territory comprising sald district became the property of, and 
was divided into, the Independent school district of Allison and the Inde- 
pendent school district of Jackson, which said school districts are now, under 
the law of lowa, the Rural Independent school district of AlUson and the 
Rural Independent school district of J&ckson, the défendants herein ; and said 
défendants are, and were when this suit was commenced, municipal school 
corporations duly organlzed and existing under the laws of lowa. 

(3) That under date of February 15, 1882, the Independent school district of 
Riverslde issued a séries of 34 bonds, aggregating $20,500 In amount, of which 
those numbered from 32 to 46, inclusive, were for $1,000 each, those num- 
bered from 47 to 55, inclusive, for $500 each, and those numbered from 56 to 
65, inclusive, for $100 each; which said bonds were issued In pursuance of 
a resolution duly adopted at a regular meeting by the board of directors of the 
Independent school district of Riverslde on February 15, 1882, which resolu- 
tion was duly recorded in the secretary's record, and is as follows : 

"Riverside, Lyon County lowa, February 15, 1882. 
"Whereas there is a bonded indebtedness agalnst the Independent School 
District of Riverslde, drawing Interest at the rate of 10 per cent, per annum, 
therefore, be It resolved, by the members of the Board of Directors of sald 
District that the Président and Secretary are hereby authorized and em- 
powered by the members of the Board, and in conformlty with a vote of said 
District, to issue the new bonds of said Independent District bearing Interest 
at the rate of 7 per cent, per annum, Interest payable seml-annually on the 
15th day of February and August of each year, said new bonds to be issued 
in conformity with chapter 132, p. 127, Laws of the 18th General Assembly, 
for the purpose of refundlng the outstanding indebtedness of sald District. 
Sald new bonds to run ten years from February 15th, 1882, redeemable at the 
option of said District after flve years, and to be exchanged by the Treasurer 



516 132 FEDERAL REPORTER. 

for cash or bonds; provlded, sald new bonds to be numbered from S2 to 4G, 
for $1,000.00 each ; numbered from 47 to 55, $500.00 each ; numbered from 56 
to 65 to be for one hundred dollars eacli. 
"Attest, G. R. Matthews, Secy. G. W. Stoop, Près." 

(4) That bonds numbered 43 and 46, In suit, belonging to sald issue of Febru- 
ary 15, 1882, are ofiCered in évidence, and are as f ollows : 

"Number 46. United States of America $1,000.00 

"State of lowa, County of Lyon. 

"The Independent School District of 

"Eiverslde. 

"In the County of lowa. In said State. 

"For value received promise to pay to or at the office of the 

Treasurer in Riverside, on the 15th day of February A. D. 1892, or at any 
tlme before that date after the expiration of flve years from date of issue and 
after Ninety days notice at the pleasure of said Independent School District, 
the sum of One Thousand dollars, with interest thereon at the rate of 7 per 
cent, per annum payable semi annually at the office of the Treasurer in River- 
side, on the 15th day of August and February in each year on présentation 
and surrender of the interest coupons hereto attached. 

"This bond is executed and issued by the Board of Directors of said Inde- 
pendent School District in pursuance of and in accordance with Chapter 132 
Aets of the Eighteenth General Assembly of lowa, and in conformity with a 
resolution of said Board of Directors passed in accordance with said Chapter 
132 at a meeting thereof held the Fifteenth day of February 1882. 

"In Witness Whereof, the said District by its Board of Directors has caused 
this Bond to be signed by the Président of the Board, and attested by the 
Secretary this Fifteenth day of February 1882. 

"G. A. Stoop, Président of said Board. 
"G. B. Matthews, Secretary of sald Board." 

On the back of which bond is printed the said chapter 132, p. 127, Acts of the 
Eighteenth General Assembly of lowa. 
Bond 43 is the same as bond No. 46, except as to number. 

(5) That the offlcers who signed sald bonds held the respective offices as 
indicated by their signatures thereto, and were the duly elected and qualified 
offlcers of sald Independent school district of Riverside at the times the bonds 
«ind coupons In suit were signed, issued, and delivered, and the signatures to 
sald bonds and coupons are the genuiije signatures of the officers of said dis- 
trict by whom they purport to be signed. 

(6) That the value of the taxable property, as shown by the state and county 
tax lists of Lyon county, lowa, within the said Independent school district of 
Riverside was for the years 1872 to 1883, inclusive, as f ollows, to wit: For 
the year 1872, $43,995.32 ; for the year 1873, $68,307.01 ; for the year 1874, 
$68,890.83 ; for the year 1875, $70,435.64 ; for the year 1876, $70,706.96 ; for 
the year 1877, $57,247.58 ; for the year 1878, $72,175.97 ; for the year 1879, 
$47,220; for the year 1880, $44.571; for the year 1881, $44,033; for the year 
1882, $49,170 ; for the year 1883, $98,168. 

(7) That, as shown by the tax lists of Lyon county, lowa, there was for the 
year 1881 a taxable value of $27,568 of property exempt from taxation in sald 
Independent school district of Riverside by reason of and on account of the 
timber culture act of the state of lowa, and for the year 1882 there was a 
taxable value of $25,142 of property exempt from taxation In said district for 
the same reason, which said amounts are not included in the valuation for the 
years 1881 and 1882 as given above. 

(8) That during ail thetime from January, 1873, to February 15, 1882, the 
said Independent school district of Riverside had outstanding indebtedness 
a^alnst it in the form of judgments and bonds In an amount in the aggregate 
largely in excess of 5 per cent, of value of the taxable property within the 
limits of said school district^ as shown by the several state and county tax 
lists for each of the years during the sald period. 

(9) That none of the bonds In suit were in fact issued to refund, and they 
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dld not refund, any judgments or judgment bonds issued by the sald Inde- 
pendent school district of Riverside. 

(10) That prier to February 15, 1882, judgments were rendered in varions 
courts against tbe said Independent scliool district of Riverside on évidences 
of indebtedness issued by said school district prior thereto, which said judg- 
ments amounted to $6,500, and remained unpaid and unsatisfied at the date 
of the Issuing of the bonds in suit. 

(11) That the secretary's record of the said Independent school district of 
Riverside shovfs the dates and amounts of the bonds issued by said district 
and the resolutions under which the same were issued between the years 1877 
up to March 11, 1882, as follows, to wit : 

July 12, 1877, refunding bonds $ 5,000 

Dec. 15, 1877, refunding bonds G.OOO 

July 1878, refunding bonds 8,300 

July 16, 1878, judgment bonds 800 

Dec. 19, 1878, refunding bonds 1,600 

June 21, 1879, judgment bonds 500 

July 15, 1879, refunding bonds 3,200 

Sept. 11, 1879, refunding bonds 1,600 

Oct. 15, 1879, refunding bonds 5,200 

July 10, 1880, refunding bonds 3,300 

July 3, 1880, refunding bonds 5,000 

June 10, 1880, refunding bonds 10,000 

July 30, 1880, refunding bonds 4,500 

Dec. 4, 1880, refunding bonds 10,500 

Aprll 6, 1881, refunding bonds 1,700 

June 21, 1881, refunding bonds 23,700 

Nov. 5, 1881, refunding bonds 13,000 

Feb. 15, 1882, refunding bonds 20,500 

Mch. 11, 1882, refunding bonds 36,000 

Total $160,400 

(12) That the assessed valuatlon of the Independent school district of Al- 
lison for the year 1901 was the sum of $149,699, and of the Independent school 
district of Jackson for the same year the sum of $82,479. 

(13) That prior to the division of the old Independent school district of 
Riverside into the two new défendant districts in the year 1885 there had 
been erected in the old Independent school district of Riverside only two 
schoolhouses, the valuation of which was not to exceed $1,500. 

(14) That on August 19, 1882, bond No. 46 of the issue of February 15, 1882, 
was purchased from one E. E. Carpenter by the law flrm of Gamble Bros., of 
Yankton, S. D., which firm was composed of John R. Gamble, deceased, and 
Robert J. Gamble, the complainant herein, the considération paid for said bond 
by sald firm of Gamble Bros, being professional légal services already rendered 
and to be rendered by said firm of Gamble Bros, at the Instance and requeat 
of said E. E. Carpenter. That said firm of Gamble Bros. Immediately upon 
recelving said bond credited said E. E. Carpenter on the flrm books with 
$1,000 and accrued interest, and said firm accepted said bond in payment for 
such légal services rendered and to be rendered ; ail of which services were 
fully rendered in 1882, and before notice of the invalidity of said bond, and 
wer.e of the value of more than the face of sald bond and accrued interest. 

(lô) That said John R. Gamble died August, 1891, and the complainant has 
succeeded to the interest and right of his deceased brother and partner in and 
to said bond, either in his own right or as trustée for the heirs of said John 
R. Gamble, deceased, and has full power and authority from ail of said heirs 
to collect the same and sue thereon in his own name. That ail of said heirs 
are now, and were when this suit was commenced, citizens of states other than 
the State of lowa. 

(16) That said flrm of Gamble Bros, so acquired said bond No. 46 at Yankton, 
S. D., without any knowledge or notice of any fraud or illegality In the Is- 
suance, exécution, or sale of the same, and purchased said bond in the ordi- 
nary course of business, before maturity, relying upon the récitals therein and 
thereon contained. 
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(17) TLat one JuHa SpafiEord, a résident and citizen o£ the clty of Rockford, 
In thè State of Illinois, through her agent, Lewis B. Gregory, also a résident 
and citizen of sald clty of Rockford, purchased bond No. 43, Involved in tïiis 
suit, In the year 1883 or 1S84, from E. E. Carpenter, at Eocliford, 111., in the 
ordluary and due course of business, paying him therefor its par value and the 
accrued Interest In cash and iso purchased sald bond before maturity, without 
notice of any defect therein or défense thereto, relylng on the récitals thereln 
and thereon contalned. 

(18) That at the tlme of purchaslng said bond No. 43, or thereafter during 
the years 1883 or 1884, the sald E. E. Carpenter also sold the said Lewis 
B. Gregory other bonds of the Independent school district of Rlverside belong- 
ing to several différent Issues, the amount oC which bonds, including said bond 
No. 43, aggregated $10,500; ail of whlch were purchased without any notice 
of the invalldity of sald bonds. Of the bonds so purchased the said Gregory 
purchased for Julla SpafCord, as her agent, $0,500 of bonds as follows : Three 
bonds for $500 each, belonging to the Issue of June 21, 1881 ; four bonds for 
$1,000 each, belonging to the issue of November 5, 1881 ; and said bond No. 
43, for $1,000, belonging to the issue of February 15, 1882; said bond No. 43 
being the bnly bond of the issue of February 15, 1882, which was at any tlme 
purchased, owned, or held by said Spafford or Gregory. 

(19) That in July 1880, the sald Julla Spafford died, and under her last wlll 
and testament said bond No. 43 passed to and became the property of Emma 
G. Mason, a résident and citizen of Eau Claire, Wis., and a daughter of sald 
Julla Spafford, deceased, who, November 1, 1001, sold the same to Robert J. 
Gamble, the complainant hereln, for the sum of $50 ; and said complainant is 
the absolute owner of sald bond and so bought the same that with bond No. 
46 he mlght hâve an amount within the Jurisdiction of the Circuit Court of 
the United States. 

(20) That the bond sued on numbered 17, bearing date October 11, 1873, 
and ail the Interest coupons thereto attached, and also ail the Interest coupons 
attached to the bonds sued on numbered 43 and 46, bearing date of February 
15, 1882, excepting only the last coupon on each of sald bonds numbered 43 
and 46 maturlng February 15, 1892, for the sum of $35 each, as well as the 
causes of action thereon, are completely barred by the statute of limitations. 

(21) That the parties hâve agreed and stipulated that if the complainant's 
clalms, or any part thereof, are found and adjudged by the court to constitute 
an enforceable Indebtedness against the said défendants, then to the estent 
that the sald indebtedness shall be held to be enforceable the said défendants 
are to be held llâble therefor, and should pay ofC the same, and judgments be 
entered by the court against them thereon in the proportion of two-thlrds 
thereof by the défendant Rural Independent school district of Alllson and 
one-third thereof by the défendant Rural Independent school district of Jack- 
son ; and the court finds from the évidence that such apportionment of the sald 
Indebtedness between sald défendants would be just and équitable. 

(22) That the said complainant, Robert J. Gamble, never owned or held any 
other bonds of the said Independent school district of Rlverside than those In- 
volved In thls suit 

Hubbard & Burgess, for complainant. 
E. C. Roach, for défendants. 

REED, District Judge (after stating the facts as above). The 
bonds sued upon are No. 17, for $500, issued by the Independent 
school district of Riverside, Lyon county, lowa, October 11, 1873, 
and Nos. 43 and 46, issued by said district February 15, 1882. 
Bond No. 17, and ail coupons thereon, were fully barred by the 
statute of limitations prior to the commencement of this suit. As 
there can be no recovery thereon for that reason, this bond need 
not be further considered. 

Bonds Nos. 43 and 46 are a part of the issue of bonds of February 
15, 1882. The defenSe thereto is that said bonds were fraudulently 
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issued by the officers of said Indépendant school district of Puver- 
side; that said issue of bonds and those which they purport to 
refund were, when issued, far in excess of the amount of indebted- 
ness that said school district could lawfully incur under the Con- 
stitution and laws of lowa, and are therefore void ; that complain- 
ant is not a good-f aith holder of the bonds sued upon ; that the 
interest coupons thereon maturing more than 10 years before the 
commencement of this suit are barred by the statute of Hmitations ; 
and that complainant's remedy is at law. The capacity in which 
complainant brings the suit upon bond No. 46 is not questioned by 
the défendants. 

The right of complainant to proceed in equity instead of at law 
was determined by overruling a demurrer to the bill at a former 
term of the court which presented that question. There is no 
reason to hold otherwise now, and that question need not be fur- 
ther considered. 

The complainant allèges that he is a good-faith holder of the 
bonds, and that the défendants, by reason of the récitals therein, 
are estopped from denying as against him their validity. Each of 

the bonds is payable "to or at the office of the Treas- 

urer of the District in Riverside, lowa," and contains this récital : 

"Thls bond is executed and Issued by the Board of Directors of said Inde^ 
pendent School District, in pursuance of, and in accordance wlth, Chapter 132 
Acts of the 18th General Assembly of lowa, and in accordance with a resolu- 
tion of said Board of Directors, passed in accordance with said chapter 132, 
at a meeting thereof, held the 15th day of February 1882." 

Under the facts found, it must be held that the bonds were pro- 
cured by fraud upon the school district, and that at the time they 
were so issued other bonds of the district were outstanding against 
it, far in excess of thi^ limit of indebtedness which said school cor- 
poration could lawfully incur under the Constitution and laws of 
lowa. They were issued, however, as refunding bonds, and recite 
that they were issued in pursuance of and in accordance with 
chapter 132, p. 137, Acts 18th Gen. Assem. lowa, a copy of which 
act appears upon each of the bonds. They were issued under the 
same circumstances as were the bonds involved in Salmon v. 
School District (C. C.) 125 Fed. 235, and Fairfield v. School Dis- 
trict (C. C.) 111 Fed. 454; Id., 54 C. C. A. 342, 116 Fed. 838. In 
fact, they are a part of the same issue as/bond No. 62 involved in 
the Salmon Case. The only différence between them and the 
bonds other than the bond No. 62 in the Salmon Case is that the 
récitals do not contain the words, "and in accordance with the 
Constitution of said state," or "that the amount of this bond is 
within the constitutional limit of indebtedness fixed by section 3, 
article 11 of the state Constitution." It is the settled rule that 
purchasers of school corporation bonds or securities are bound to 
take notice of the limit fixed by law upon the power of the cor- 
poration to create indebtedness and of the amount it may lawfully 
incur. It is equally well settled that such corporations may be 
estopped by the act of its duly appointed officer from denying, as 
against innocent holders of such securities, the validity thereof. 
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Gunnison County v. Rollins, 174 U. S. 255, 19 Sup. Ct. 390, 43 L. 
Ed. 689 ; Evansville v. Den;iett, 161 U. S. 434, 16 Sup. Ct. 613, 40 
U Ed. 760 ; Independent District v. Rew, 111 Fed. 1, 49 C. C. A. 
198, 55 L. R. A. 364; Fairfield v. School District, 116 Fed. 838, 54 
C. C. A. 342. Some of the authorities make a distinction between 
such a récital as thèse bonds contain and one which recites "that 
this bond is issued in accordance with the Constitution of the 
State," or "that the amount of this bond is within the limit of in- 
debtedness fixed by the Constitution of the state." Lake Countv 
V. Graham, 130 U. S. 674, 9 Sup. Ct 654, 32 L. Ed. 1065. This dis- 
tinction, however, rests upon différences in statutory or constitu- 
tional provisions as shown in Gunnison County v. RolHns, 174 U. 
S. 255, 19 Sup. Ct. 390, 43 L. Ed. 689, above, where the authorities 
are fully reviewed, and the distinctions pointed out. The distinc- 
tion seems quite immaterial, however, under the lowa Constitu- 
tion and the Acts of the Éighteenth General Assembly of that 
state. The Constitution of lowa simply limits the amount of in- 
debtedness that the school corporation may incur. It does not 
authorize the corporation to issue negotiable instruments, or any 
form of" évidence of its indebtedness. That is left for the General 
Assembly. Chapter 133, p. 127, Acts 18th Gen. Assem., only au- 
thorizes the school district to issue its negotiable bonds to refund 
its outstanding bonded indebtedness. Neither the Constitution nor 
the législative enactment prescribes any public record whereby the 
amount or validity of the outstanding obligations may be ascer- 
tained. This is for the officers of the school district to détermine 
before issuing the refunding bonds, and when they certify upon 
the face of the refunding bonds that they were issued in pur- 
suance of and in accordance with the acts of the General Assem- 
bly authorizing the issue of such bonds, the récital is, in légal 
efïect, a certificate that the provisions of the'law, statutory as well 
as fundamental, hâve been complied with; and if the individual 
bond upon its face does not show this récital to be false the school 
district is estopped f rom denying its truth as against an innocent 
holder thereof for value before due. This is the conclusion of 
the Court of Appeals in Independent District v. Rew, 111 Fed. 1, 
49 C. C. A. 198, 55 L. R. A. 364, and in Fairfield v. School District, 
116 Fed. 838, 54 C. C. A. 342. In the latter named case it is said 
of thèse refunding bonds: 

"Not only this, but If, as against the plaintiff, an Innocent purehaser of thèse 
bonds, the district was estopped by the récitals therein from denying that they 
were exchanged for old bonds which evldenced a lawful debt of the district; 
then it is by the same mark estopped from denying that the issue of thèse 
bonds neither created nor Increased the debt of the district, and the fact that 
its debt was far beyond its constitutional llmit when they were issued and 
the récital in the bonds that they are within that limit ♦ ♦ « both become 
immaterial, and requlre no f urther considération. » * • The board of di- 
rectors of the district were authorlzed by chapter 132, p. 127, Acts of the 
Blghteenth General Assembly of the state of lowa, to issue bonds for the sole 
purpose of funding the bonded debt of the district. They certifled in the face 
of thèse bonds that they had Issued them in pursuance of that chapter. The 
légal effect and the plaln meaning of that certificate were that thèse were 
funding bond^, issued to fund. the valid bonded debt of the district." 
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The authorities are then reviewed, and the. conclusions deducible 
therefrom stated as follows : 

"When they [the board of dlrectors] certifled upon the face of thèse nego- 
tiable instruments that they were issued in pursuance of, and in conformity 
with chapter 132, p. 127, and in strict compliance with the law of lowa, and 
the plaintiff bought them in reliance upon that certlflcate, thèse facts conclu 
sively estopped the district from denying (1) that the bonds for which they 
were exchanged were the just and valid obligations of the district; (2) that 
the refunding bonds neither created nor increased the indebtedness of the 
district. * * * They merely changed its form, and an innocent purchaser 
of municipal bonds which recite that they were issued to refund the debt of 
the munlcipality is not required to consider or inquire concerning the excessive 
indebtedness, because that question does not arise." 

The conclusion, therefore, is that the bonds in suit, having been 
issued as refunding bonds, under chapter 133, p. 137, Acts of the 
Eighteenth . General Assembly of the state of lowa, and which 
recite upon their face that they are issued in pursuance of and in 
accordance with that act, bring them within the rule announced in 
the Fairfield and other cases, though they do not directly recite 
that they "are in accordance with the Constitution," or that "the 
amount is within the limit of indebtedness fixed by the Constitution 
of the State." A writ of certiorari was denied by the Suprême 
Court in the Fairfield Case, 187 U. S. 643, 23 Sup. Ct. 843, 47 L. 
Ed. 346. The questions thus determined are conclusive upon this 
court, and must be held to preclude the défendants upon each of 
the défenses interposed by them to thèse bonds, except those 
of the bona fides of the complainant's purchase and the amount 
that he may recover. 

The bonds are negotiable, though the name of the payée and 
the word "order" or "bearer" are left in blank. White v. V. & 
M. R. R. Co., 21 How. 575, 16 L. Ed. 221. In this case the Suprême 
Court said : 

"We think It quite clear, on looking into the agreed statement of facts, in 
connection with the bonds and the mortgage given to secure their payment, 
that It was the Intention of the company, by issuiag the bonds in blank, to 
make them negotiable, and payable to the holder, as bearer, and that the 
holder might lîll up the blank with his own name, or make them payable to 
himself or bearer, or to order. In other words, the company intended by the 
blank to leave the holder his option as to the form or character of negotiability, 
without restriction. If the utmost latitude in this respect was not intended, 
why leave the payée in blank when issulng the bonds, or why not flx the limit 
of negotiability, or négative it altogether? To adopt any other conclusion 
would seem to us to be unjust to the company, for then the blank would be 
whoUy unmeaning, or, if any, a meanlng calcujated, if not intended, to em- 
barrass the title of the holder." 

Having been fraudulently issued, though they are negotiable, the 
burden is upon the complainant to show that he is a bona fide 
holder thereof for value before due, without notice of any infirmity 
tberein, or that the person from whom he obtained them was such 
a holder. Smith v. Sac County, 11 Wall. 139, 20 L. Ed. 102 ; Col- 
lins V. Gilbert, 94 U. S. 758, 24 L. Ed. 170; Skinner v. Raynor, 95 
lowa, 536, 64 N. W. 601. Has he done so? He did not obtain 
either of them directly from the school district of Riverside. Bond 
No. 46 was obtained by him and his brother, John R. Gamble, as 
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copartners in the practice of law at Yankton, S. D., from one E. E. 
Carpenter, in August, 1882, in payment pro tanto of an indebted- 
ness then owîng that firm from Carpenter for légal services which 
had been rendered and for services to be rendered in the future, 
and which afterwards were rendered to Carpenter by said firm. 
The value of such indebtedness and of the services so rendered were, 
under the évidence, greater than the value of the bond. Neither 
member of the firm of Gamble Bros, had any notice of any infirmity 
or defect in the bond at the time the firm so obtained it and ren- 
dered the services to Carpenter. The bond is dated February 15, 
1883, and is for $1,000. The assessed valuation of the district for 1881 
was $71,601. The amount of the bond, therefore, is wdl within the 
limit of indebtedness that the district might lawfully incur. There 
is nothing upon its face to show that it, or the amount of the issue of 
which it is a part, was in excess of that limit, and neither the complain- 
ant nor his brother had any notice that the issue was in excess of tb.at 
limit. They were, therefore, innocent holders of the bond. Swift v. 
Tyson, 16 Pet. 1, 10 L. Ed. 865 ; Brooklyn C. & M. Ry. Co. v. Nat. 
Bank, 102 U. S. 14, 36 L. Ed. 61. John R. Gamble died in 1891, be- 
fore the maturity of the bond. The complainant bas succeeded to the 
interest and right of his deceased brother and partner therein as trustée 
for the heirs of his deceased brother, and authorized to sue thereon in 
his own name to recover such intçrest. Abell Note Co. v. Hurd, 85 
lowa, 569, 52 N. W. 488 ; Salmon v. School District (C. C.) 135 Fed. 
335 ; Kent v. Daly, 100 Fed, 56, 40 C. C. A. 281. The coupons upon 
this bond,' other than the one maturing February 15, 1893, were barred 
by the statute of limitations, and there can be no recovery thereon. 

Bond No. 43 was purchased by Mrs. Julia Spafïord through her 
agent, Eewis B. Gregofy, at Rockford, 111. (where both resided), in 1883 
or 1884, from E. E. Carpenter, who paid him therefore in cash its par 
value and the accrued interest, without notice of any infirmity therein 
or défense thereto. This bond is also of the issue of February 15, 

1883, is for $1,000, and Contains the same récitals as bond No. 46, and 
by itself is well within the limit of indebtedness which the district might 
lawfully incur upon the valuation of 1880 or 1881. This is the only 
bond of that issue that Mrs. Spafïord ever held. But either at the same 
time that Mr. Gregory bought this bond, or later in the year 1883 or 

1884, he also bought for her $5,000 in bonds of the issues of June SI and 
of November 5, 1881, from Carpenter, making a total of $6,500 of the 
bonds of the Riverside district that he bought for Mrs. Spafford. From 
the testimony of Mr. Gregory it is uncertain whether he bought the 
entire lot of $6,500 of bonds at one time or $5,500 of them after he 
bought No. 43. He says: "I bought this bond 43, along with others, 
from E. E. Carpenter, who came to my house in Rockford, Illinois. 
Prior to the time of its purchase I knew nothing of other bonds out- 
standing against the district." If he bought the $6,500 of bonds at 
one time, he would be charged with notice that this amount was in 
excess of the limit of indebtedness that the district might lawfully in- 
cur upon the valuation of 1880 or 1881. But this is not material, for 
outstanding bonds of the district to this amount or greater might be 
valid, though in excess of the constitutional limit ; and purchasers of 
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the refunding bonds are relieved by the récitals therein from inquiring 
as to the validity of the outstanding bonds which they were to refund. 
Independent District v. Rew, 111 Fed. 1, 49 C. C. A. 198, 55 L. R. A. 
364; Fairfield v. School District, 116 Fed. 838, 54 C. C. A. 342. It 
is made to appear, therefore, that Mrs. Spafford was an innocent holder 
of bond No. 43, for value, before its maturity. 

What amount, then, may complainant recover thereon? He pur- 
chased this bond long after it was dishonored, and paid therefor only 
$50, a mère nominal considération, and contends that by such purchase 
he succeeds to the rights of Mrs. Spafford, and miy recover thereon 
to the same extent that she could hâve recovered ; and cites Cromwell 
V. vSac County, 96 U. S. 51, 24 L. Ed. 681 ; Scotland v. Hill, 132 U. S. 
294, 10 Sup. Ct. 26, 33 L. Ed. 261, and some other cases in support of 
such contention. Thèse authorities support the gênerai proposition 
that an innocent holder of negotiable securities may transfer them after 
their maturity, and that the transférée for value will thereby succeed 
to the title and rights of such innocent holder. In Cromwell v. Sac 
County it is admitted that there are many décisions in conflict with the 
conclusion there reached. In each of thèse cases it appears that the 
holder so entitled to recover the full amount obtained the paper in the 
usual course of business for a valuable considération, in many cases 
near to its full value, without notice of its infirmity other than that im- 
parted by the fact that it was overdue. In no cause has the Suprême 
Court held that a purchaser of negotiable paper illégal or fraudulent 
in its inception, for a mère nominal considération, and when the bar 
of the statute of limitations is almost complète, with full notice of its 
illégal or fraudulent inception, can recover the full amount thereof , with 
accrued interest, from the maker; and it does not seem necessary to 
hold that he can in order to protect the rights of bona fide holders of 
negotiable paper, or to render its circulation more free and unrestricted. 
The rule announced in Cromwell v. Sac County and other cases upon 
this question is reviewed by the Suprême Court in Wade v. Chicago, 
etc., Ry. Co., 149 U. S. 327, 13 Sup. Ct. 892, 37 L. Ed. 755, and re- 
stated as follows: 

"By the décisive welght of authority In this country, where negotiable paper 
has been put in circulation, and there Is no infirmity or défense between the 
antécédent parties thereto, a purchaser of such securities Is entitled to recover 
thereon, as against the mater, the whole amount, Irrespective of what he may 
hâve paid therefor." 

This is the extent to which the Suprême Court goes in its latest 
utterances upon this question. The facts thus stated, which con- 
dition the right of such holder to so recover the full amount of the 
security, are whoUy absent in this case; for hère the bonds were 
fraudulently procured from the maker. They created no liability 
on the part of the district to the original holder thereof; in fact 
were illégal and fraudulent, as between the original parties ; and 
the district is estopped from denying the récitals of the bonds only 
as against a purchaser for value, before due, in the ordinary course 
of business, who has relied upon such récitals in making the pur- 
chase. In other words, recovery upon them is permitted upon 
the grounds of estoppel, rather than the negotiable character of the 
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instruments ; for, in the absence of the récitals of fa«t in the bonds 
a purchaser of them would be charged, under the law, with notice 
of their invalidity. There is a well-recognized distinction between 
a want or inadequacy of considération and illegality or fraud in the 
inception of the paper. In the latter case the équitable rule of 
protection to the holder is applied, and limits recovery from the 
maker to that extent. 1 Daniel, Neg. Instruments (4th Ed.) § 
758 ; Dresser v. M. & I. Ry. Co., 93 U. S. 93, 23 L. Ed. 815 ; Huff 
V. Wagner, 63 Barb. 230; Stalkerv. McDonald, 6 Hill, 93, 40 Am. 
Dec. 389. In 1 Daniel, above, it is said : 

"The bona flde holder of It for value, and without notice, is undoubtedly 
entltled to be protected against a loss which would befall him if the party de- 
frauded were permitted to set up the défense of fraud on the part of the 
payée against him, as we hâve already seen. But It does net, therefore (as 
bas been consldered), follow that he may recover of such party the whole 
amount when he bas pald a less sum. For hls protection and security against 
loss it is only necessary that he should be paid back the amount which he was 
induced to give for the instrument by its appearance of validity, and therefore 
such amount Is the limit of hls recovery against the drawer or maker who was 
defrauded into the exécution of the instrument." 

In any event, the rule contended for can hâve no application in 
the face of a statute such as section 3070 of Code of lowa (1897). 
That section is as follows: 

"The want or failure. In whole or In part, of the considération of a written 
contract may be shown as a défense, total or partial, except to negotiable 
paper transferred in good faith and for a valuable considération before ma- 
turlty, but if such paper has heen procured hy froMd upon the maker, no 
holder thereof shall reoover thereon of the maker a greater sum than he paid 
iherefor, with interest and costs." 

The original of this section is section 2114, Code lowa 1873. In 
1886 it was amended by adding thereto the words in italics. Chap- 
ter 90, p. 129, Acts 22d Gen. Assem. lowa. 

In Williams v. Haines, 27 lowa, 251, 1 Am. Rep. 268, the Su- 
prême Court of lowa construed this section (before the amend- 
ment) as one pertaining to the remedy only. Whether the amend- 
ment would apply to or affect a contract for the purchase of such 
paper before it was enacted need not be determined. This bond 
is an lowa contract, made and payable in that state, and suit to en- 
force its payment must riecessarily be brought there. When it 
was made the law of that state permitted fraud in its inception to 
be shown to defeat a recovery thereon by the original holder, or by 
one having notice of such fraud. By the amendment such défense 
may be shown against any holder who acquired it subséquent 
thereto for the purpose of determining the amount he may recover 
thereon. Richards v. Monroe, 85 lowa, 359, 52 N. W. 339. 39 Am. 
St. Rep. 301 ; Wray v. Warner, 111 lowa, 64, 82 N. W. 455. Com- 
plainant's right to recover upon this instrument at ail dépends upon 
his contract of purchase thereof from Mrs. Mason. That contract 
was made subséquent to the enactment of this amendment, and in 
the light thereof. The bond was evidently regarded, at the time 
of its purchase, as of little value, and complainant very frankly 
admits that he purchased it for a mère nominal considération, so 
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that he might add the amount thereof to bond No. 46, in order to 
enable him to bring suit in the courts of the United States. He 
had the right to do this, but such purchase was not in the usual 
course of business, was not for a valuable considération, and it 
créâtes no equities in favor of complainant superior to those of 
thèse school districts in the amount of this bond above what he 
paid for the same. To lirait the amount of his recovery, under the 
circumstances of such purchase, to what he paid for the bond can 
hâve no possible tendency to limit or restrain the free circulation 
of negotiable instruments, nor impair in any degree the rights of 
bona iîde holders thereof for value. It is not, therefore, such a 
transaction as will move a court of equity to add more than $2,200 
to the burden of thèse school districts in order that complainant may 
hâve profit to that extent upon an investment of only $50, made just 
before the commencement of the suit, and when he knew of the fraud- 
ulent character of the bond in its inception. Section 3070 of the Code 
of lowa is intended to prevent such inéquitable results. Its provisions 
are just, and its application to the facts of this suit will do exact justice 
between thèse parties. 

The conclusion, therefore, is that complainant is entitled to re- 
cover the principal of bond No. 46, with interest thereon according 
to its terms from the date of its maturity, and the coupon thereon 
due February 15, 1892, with 6 per cent, interest from that date, 
and the $50 paid by him for bond No. 43, with 6 per cent, interest 
from November 1, 1901, the date of his purchase of the same. The 
clerk will make computation of the amount accordingly, and judg- 
ment will be entered in favor of complainant against the Rural 
Independent school district of Allison for two-thirds of such 
amount, and against the Rural Independent school district of Jack- 
son for one-third thereof. Costs will be taxed against the défend- 
ants in the same proportion. 

It is ordered accordingly. 



HATMBS V. BROWN et al. 
(Circuit Court, W. D. Virginia. June 2, 1904.) 

1. United States— Action against Revenue Officeb for Wrongfhi. Seiz- 
UEE— Défenses. 

Rev. St. § 989 [U. S. Comp. St. 1901, p. 708], providing that "when a 
recovery is had in any suit or proceeding against a collecter or other 
officer of the revenue for any act done by him • * * in the per- 
formance of his officiai duty, and the court certifies that there was prob- 
able cause for the act, * * * or that he acted under the directions 
of the * * * proper officer of the govemment, no exécution shall 
issue against such collector or other officer, but the amonnt so reçovered 
shall * * * be paid * * * from the treasury," clearly contem- 
plâtes, and by implication authorizes, a recovery against a révenue officer 
for an officiai act, although done with probable cause or under orders 
from a superior, and hence neither of such facts constitutes a défense 
to an action against such an officer for an unwarranted seizure of prop- 
erty ; the efCect of a flndlng of either f act by the court being merely to 
couvert the judgment reçovered into a claim against the government. 
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AtLavr, On motion to set aside verdict 

N. H. Hairston and A. C. Edmunds, for plaintiff. 
Thos. L. Moore, Dist Atty., and Jno. C. Blair, Asst. Dîst. Atty., for 
défendants. 

McDOWELL, District Judge. This is an action for damages by 
Haymes, who had been a whisky distiller, against Brown, deputy col- 
lector, and Agnew, collecter, of internai revenue. Some time prior 
to the institution of this action, because of certain facts which, as re- 
ported to him by deputy revenue agents, appeared to afïord ground for 
a suspicion that Haymes was defrauding or attempting to defraud the 
government of the tax on whisky made by him, tîie Commissioner of 
Internai Revenue directed Agnew to seize the distillery of Haymes. 
Agnew directed Brown to make the seizure, and it was made. There- 
upon an information for the forfeiture of the seized property was filed. 
Af ter some time this forfeiture proceeding was dismissed. No cer- 
tificate that there had been reasonable cause for the seizure, under sec- 
tion 970, Rev. St. [U. S. Comp. St. 1901, p. 702], was asked for, 
and none was made. The évidence in the case at bar showed that 
Brown and Agnew had acted under orders of their superior ofScer, 
that there had been no want of due care by them, and that the damage 
done the plaintiff arose merely from the seizure. The jury were in- 
structed, in effect, to find for the défendants if the jury believed that 
Haymes had defrauded, or attempted to defraud, the government, or 
if he had violated the laws or régulations with intent to defraud. 
They were instructed, if they did not so find, to bring in a verdict for 
the plaintiff for the actual damages sustained by him by reason of the 
seizure. Several instructions offered by the défendants were refused. 
Thèse instructions were based on the theory that there could be no 
recovery if the Commissioner had reasonable grounds for suspecting 
that Haymes had been violating the law. The jury reported a verdict 
for the plaintiff, and assessed his damages at $600. A motion has been 
made by the défendants to set aside the verdict, which is now to be con- 
sidered. This motion is foundcd (1) on the ground that the amount of 
damages is greater than was justified by the évidence, and (2) on the 
ground of errors by the court in regard to the instructions. 

1. As to the first ground, I bave no difficulty in condudîng that 
it is without merit. I think the évidence fully authorized the amount 
assessed by the jury. 

2. The second ground for the motion gives me more trouble. If 
the rights of the parties are to be decided on common-law principles, 

I think I not only misdirected the jury, but that I should hâve given 
a peremptory instruction that the jury find for the défendants. The 
Commissioner is not a party défendant. If I correctly understand the 
duties of collecter and deputy collector, they had no right to question, 
or to refuse to obey, the instructions of the Commissioner. As they 
did with due care and in a proper manner what they were ordered to 
do, there would be no right of recovery against them. See 19 Amer. 
& Eng. Ency, (Ist Ed.) 490 ; Harding v. Woodcock, 137 U. S. 43, 47, 

II Sup. Ct. 6, 34 L. Ed. 680. However, I thought during the trial,, 
and think now, that this action is not governed by common-law prin- 
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ciples. The statute, found in 12 Stat. p. 741, tiow appearing as section 
989, Rev. St. [U. S. Comp. St. 1901, p. 708], reads, as far as now of 
interest : 

"When a recovery Is had in any suit or proceeding against a colleetor or 
other oiflcer of tlie revenue for any act done by liim * * * in tbe per- 
formance of his officiai duty, and tlie court certifies that there was probable 
cause for the act, * * * or tbat he acted under tbe directions of tbe 
* * • proper ofHcer of the government, no exécution shall issue against 
such collecter or other offieer, but the amount so recovered shail * • * be 
paid ♦ • * from the Treasury." 

In this statute recoveries of damages against collectors who acted 
under authority of the proper offieer are most clearly contemplated. 
So, also, are recoveries against officers who hâve themselves authority 
to act and who had reasonable or probable ground for their act. It is 
clearly contrary to reason and to the spirit of our laws that a public 
offieer should be personally responsible for the injury inflicted by a 
seizure, if the offieer acted under an order from the proper superior 
offieer, as to which the former had no discrétion. So, also, when an 
offieer is charged with the duty of making a seizure under certain 
circumstances, it is clearly wrong that he should sufifer, if he acted 
prudently and reasonably, because his belief that there was cause for 
seizure should subsequently turn out not to be well founded in fact. 
Consequently, if the statute in question had not been enacted, I should 
say that there could be no recovery hère against the défendants. But 
by this statute Congress has by the clearest implication shown that it 
is the policy of the government in such cases that for the injury thus 
inflicted the person whose property is seized shall be compensated by 
the government. I think this statute means: (1) Where the offieer 
who ordered the seizure had no reasonable grounds for suspecting a 
violation of law, the recovery against him, if he is sued, shall be Per- 
sonal, and shall be collected from him. (2) Where the subordinate 
offieer who made the seizure had no order from a superior to make it, 
and acted without reasonable grounds for suspecting a violation of law, 
the recovery shall be against him personally, and shall be collected 
from him. (3) But where the seizure was made under orders from a 
proper superior offieer, or where the seizure was made on what rea- 
sonably seemed to be proper cause, the recovery may still be had 
against the officers; but it is, by the certificate provided for in the 
statute, converted into a recovery against the government. If this is 
not the meaning of the statute, I am at a loss to uhderstand what it does 
mean. Surely Congress was not making provision to relieve revenue 
officiais, and to provide for payment by the government, in contempla- 
tion of illégal judgments to be rendered by the courts. If the intent 
was not to allow recoveries in such cases as we hâve hère, the statute 
would simply hâve forbidden recoveries where the offieer acted under 
proper orders, or where there was reasonable ground to suppose that 
the seizure should be made, or, perhaps there would hâve been no 
statute enacted. The question might hâve been left as at common law. 

It has some tendency to support the view hère taken that Congress 
regularly makes appropriations to "pay judgments against internai 
revenue officers." See for instance Act Feb. 14, 1902, c. 17, 32 Stat. 
pt. 1, p. 29. Whether the policy indicated by the statute thus construed 
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is wise or not îs a questioa with which, of course, tlie courts hâve no 
concem. It is true that the policy of allowing damages to distillers, 
who, although actually free from guilt or guilty intent, hâve so acted 
as to give reasonable grounds for a suspicion of attempt or intent to 
defraud, may seem of doubtful wisdom. But Congress, and not the 
court, is to détermine the wisdom of the poHcy. If the intent of Con- 
gress is Clear, the courts must give efïect to such intent. And as the 
sélection of the officiais who order and make seizures is made by the 
government, and not by the distillers, there is force in the argument 
that the former, rather than the latter, should suffer the damage caused 
by only sCemingly justified seizures. Hence there is at least some rea- 
son for supposing that Congress had the intent which seems to me to 
be necessarily derived frôhi section 989. If the intent of Congress 
had been that évidence showing that there was seemingly good cause 
for ordering ôr making the seizure could be submitted to the jury in 
the action for damages, and that it should prevent a recovery of dam- 
ages against either the offiçers or the government, it seems to me that 
section 989 would bave been very differently expressed. If such had 
been the intent, I think this section would bave been expressed in some 
such language as : 

"Upon the trial of any action against a revenue oflîcer for damages for il- 
légal seizure of property, it shàll be a complète défense If the jury believe that 
there was seemingly good cause for making such seizure." 

But Congress has clearly not expressed such intent. Section 989 
as written leaves the question of probable cause to the court, and not to 
the jury. And if the court, after hearing the évidence in the damage 
suit, considers that there was probable cause (or that the subordinate 
officiai who is sued acted under orders of a superior), the court is au- 
thorized, by so certifying, to convert the judgment into one in efïect 
against the government, and can save the blameless officiai from a Per- 
sonal judgment. But there is nothing in section 989 to show an in- 
tent that the court can submit the question of probable cause to the 
jury as matter tending to prevent a verdict and judgment in favor of the 
plaintifï, or an intent that the court can prevent a judgment from be- 
ing rendered. 

If I hâve correctly arrived at the intent of this statute, the question 
of the reasonableness of the act of the Commissioner of Internai Reve- 
nue is whoUy foreign tothis case, so far as the instructions given the 
jury are concerned. On common-law principles the direction to seize 
given by the Commissioner, regardless of the reason or want of rea- 
son for such direction, would fully justify the acts of the défendants. 
Under the statute, if I construe it correctly, this justification does not 
deprive the plaintifï of bis right of recovery, but merely converts bis 
judgment into one, in efîeGt, against the government. It is true that 
the provisions of section 970, Rev. St., throw some doubt on the cor- 
rectness of the foregoing reasoning. If, upon a verdict and judgment 
in behalf of the claimant in the forfeiture proceeding, the trial judge 
could, under the provisions of section 970, by a certificate that there 
was reasonable ground for making the seizure, destroy the claimant's 
right of action for damages caused by the illégal seizure, it may seem, 
even when no such certificate was asked for and none was given, that 
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it would be a conclusive défense on trial of the damage suit, if it should 
appear that there was reasonable cause for the seizure. Perhaps the 
best solution of the difficulty presented by the répugnance between thèse 
two statutes is to regard section 970 as repealed by section 989. It is 
true that repeals by impHcation are not favored. But when the only 
reasonable interprétation of a later statute shows a necessarily implied 
intent which is clearly répugnant to an earlier statute, a repeal by im- 
plication is the inévitable resuit. And unless we treat section 970 as 
repealed, at least pro tanto, we cannot give effect to so much of 989 
as relates to the certificate which converts a personal judgment into 
one against the government where there was probable cause for the 
seizure. 

But, even if I am wrong in regarding section 970 as repealed, it 
must be remembered that the défendants hère were subordinate officers, 
that a judgment to be coUected from them would be clearly wrong, that 
there was no certificate given in the forfeiture cause, and that by sec- 
tion 989, as before remarked, the question of the reasonableness of the 
action of the Commissioner of Internai Revenue is clearly left, not to 
the jury, but to the court. And if the court décides that there was 
probable cause, the limit of its power is to so certify, and thus prevent 
exécution going against a défendant personally. No power to set 
aside a verdict for the plaintifif, or to refuse to enter a judgment for 
him, is given by section 989. And assuredly, as no power is given to 
submit the question of reasonable cause to the jury, there is no power 
in the court to instruct the jury to find for the défendants, if they 
believe there was probable cause. Section 989, the later statute, must 
in this case govem us. 

In the case at bar I hâve not considered the question of probable 
cause. The certificate to be added to the judgment need only be to 
the efïect that the défendants hère acted under the orders of the proper 
officer of the government. I hâve not been referred to, and I hâve 
been unable to find, any décision which seems to me controlling, or 
which is even of any considérable assistance, on the question hère pre- 
sented. 

Averill v. Smith, 17 Wall. 82, 90, 21 L. Ed. 613, was a case in which 
the court in the forfeiture case had certified that there was probable 
cause for the forfeiture. The Suprême Court said : 

" * * * Inasmucli as the District Court » * * certlfled that there 
was probable cause for the seizure, the court Is of opinion that trespass wlll 
not lie for that act" 

So far as appears, the statute now appearing as section 989 was 
not called to the attention of the court. 

Stacey v. Emery, 97 U. S. 642, 34 L. Ed. 1035, was aiso a case in 
which a certificate of probable cause had been issued at the conclusion 
of the forfeiture case ; and in this case it does not appear that the court's 
attention was called to section 989. 

United States v. Sherman, 98 U. S. 565, 25 L. Ed. 235, décides only 
that, where a certificate is given (under section 989), interest does not 
run between the date of the judgment and the date of the certificate. 
However, this case bas at least a tendency to sustain the view above 
expressed as to the meaning of section 989. 
132 F.— 34 
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'The case of Harding v. Woodcock, 137 U. S. 43, 11 Sup. Ct. 6, 34 
Iv. Ed. 580, above cited, may seem strongly persuasive against the view 
hère expressed. But it was decided on coinmon-law principles, and 
it does not appear that section 989 was called to the attention of the 
court. Morèover, that was a tax case, and the party whose property 
was distrained could hâve avoidèd damage by paying the tax under 
protest; and the amount thus paid could hâve been subsequently re- 
covered by proper action. 

The case of The Conqueror (D. C.) 49 Fed. 29, and 166 U. S. 110, 
17 Sup. Ct. 510, 41 L. Ed. 937, is of interest, and is to some extent in 
support of the views above expressed. Vanderbilt, an American citi- 
zen, purchased a foreign-built yacht and brought it to this country. 
Under instructions from the Treasury Department, on the ground that 
the yacht was a dutiable article, the collector seized it. Vanderbilt 
then brought an action to recover the vessel and damages for its dé- 
tention by the collector. The District Court held the vessel not duti- 
able, ordered its restoration to Vanderbilt, and awarded a large sum 
in damages to Vanderbilt. With the decree for damages was entered 
a certificate that the collector had acted under orders of the Secretary 
of the Treasury, and that there was probable cause for the acts done by 
him. The Circuit Court of Appeals affirmed the trial court's decrees. 
The Suprême Court held that as to some of the items of damage the 
amount allovced was excessive, and remanded the cause in order that 
thèse errorâ might be corrected. The opinion, however, supports the 
right of Vanderbilt to proper damages for the détention of the vessel, 
and nothing in its suggests that payment of such damages out of the 
treasury would be improper. Indeed, at page 134, 166 U. S., page 515, 
17 Sup. Ct, 41 E. Ed. 937, the court says that the case is governed by 
section 989. 

The conclusion I reach is to overrule the motion, enter judgment, 
and ceftify that the défendants acted under direction of the proper 
officer of the government. I regret to hâve to leave this question after 
a rather hurried considération. But, even if I entertained greater 
doubt than I do entertain as to the proper course to pursue, I would 
still overruîé the motion. The question presented ought to be passed 
on by the appellate court. I am satisfied that the plaintiff cannot afford 
to take the case higher. The government, in the name of the défend- 
ants, can, and I hope will, sue out a writ of error. 

Order. 

The motion of défendants that the Verdict be set aside and a new 
trial granted having been argued by counsel, it is considered by the 
court that sàid motior] be, and it is hereby, overruled. It is further 
considered by the court that the plaintiff recover of the défendants the 
sum of $600, with interest thereon at the rate of 6 per centum per annum 
from April 16, 1904, until payment, and his costs in this behalf ex- 
pended. And the court does hereby certify that the défendants, in 
making thfe seizure cbmplained Ofj acted ùnder the orders of the proper 
officer of the government. It is therefore further ordered that no exé- 
cution shaM issue to enforce said above judgment against said défend- 
ants, or either of them ; but said judgment shall be provided for and 
paid out of the proper appropriation from the treasury. 
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SANFORD V. WHITB. 
(Circuit Court, S. D. New ïork. October 10, 1004.) 

1. JUDQMENTS— SETTINS ASIDE IN EQUITY — GeOUNDS OF JuEISDICTION. 

A court of equity has power, and It Is its duty, to set aside a judgment 
obtained through fraud, accident, or mistake, and to award a new trial^ 
where the defeated party has no remedy at law. 

2. Same— Feaud and Collusion of Attorney. . 

The action of the attorney for a plaintiff, in an action to recover dam- 
ages for a Personal injury alleged to hâve resulted from an unauthorized 
and dangerous obstruction placed in a street by the défendant, in re- 
fusing to call a material witness, and in stipulating certain facts which 
virtually defeated his client's rlght of action, and In declining to bave 
présent at the trial counsel acquainted with the facts, who had been 
employed by his client to aid in the trial, and who was able and willing 
to be présent, held such évidence of fraud and collusion as to entitle the 
plaintiff to relief in equity by setting aside the judgment rendered in 
favor of défendant on the verdict of the jury and awarding a new trial. 

In Equity. Bill to set aside a judgment entered on the verdict of a 
jury in favor of the défendant, James G. White, in an action at law in 
this court brought by the complainant, Peleg A, Sanford, to recover 
damages for injuries sustained by him by reason of coming in contact 
with an obstruction placed in a public street by said White, and which 
obstruction is claimed to hâve been unauthorized and to hâve consti- 
tuted a nuisance. The complainant hère allèges that such verdict and 
judgment was the resuit of the fraud and collusive conduct of his at- 
torney in that action. 

Sheldon & Gwynn (Samuel Norris, Jr., of counsel), for complainant. 
Sheehan & Collin (Thos. L. Hughes and Chas. C. Clark, of counsel),. 
for défendant. 

RAY, District Judge. On the 3d day of December, 1891, in the 
city of Pawtucket, state of Rhode Island, the défendant, White, as con- 
tractor or subcontractor, was engaged in the construction of an elec- 
trical car line on Lonsdale and Minerai Spring avenues, public streets 
of said city, at or near their intersection. The construction of this 
car line had been authorized by the proper authorities, but the man- 
ner and means of doing the work were not specified. In doing the 
work the défendant stretched a guy rope wholly or partly across both 
avenues, drawn taut and fastened at both ends, in such a manner and 
at such a height and angle at one end that travelers in vehicles, passing 
along such avenues, in the traveled part thereof, were liable to be 
caught by such rope and thrown from their vehicle and injured. This 
rope, so drawn and fastened, was left by the défendant after dark en- 
tirely unguarded and unlighted, so that travelers upon thèse avenues 
had no notice or warning of this dangerous obstruction to travel in 
thèse public streets of the city of Pawtucket. Thèse avenues were not 
closed to public travel, and no notice in any form was given that they 
were unsafe or obstructed. In the evening of the day in question, and 
after dark, the complainant, with his son, was lawfully passing along 
Lonsdale avenue, as he claims, in a vehicle drawn by a horse, when 
without warning and without fault on his part, or that of his son, he 
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was caught under the chin by this rope, thrown violently to the ground, 
and, it is claimed, seriously and permanently injured. 

The complainant brought suit against the city of Pawtucket, but was 
defeated on the ground that by reason of its relations to the railroad 
Company and the contracter it (the city) was not liable; that the con- 
tractor or railroad company was the one to respond. Action was then 
brought in the Circuit Court of the Southern District of New York, on 
the law side, by the complainant, against said White and others, to 
recover the damages alleged to hâve been sustained on the occasion in 
question. That action, commenced in October, 1897, was not tried 
until February 7, 1900. The complainant's attorney of record, Mr. 

T •, resided in the city of New York; but the complainant had 

employed counsel, one Mr. J , familiar with ail the facts, residing 

in the state of Rhode Island near the scène of the accident. The com- 
plainant had a disinterested witness by whom he could hâve proved the 
facts that this rope was stretched across Lonsdale avenue south of its 
intersection with Minerai Spring avenue, and at such a height and 
angle that persons riding along that avenue on its westerly side would 
corne in contact with it, and that same at the time of the accident in 
question, and after dark, was left unlighted and unguarded by the de- 
fendant, and that the street was not closed. This witness would also 
hâve testified to the accident, and to the fact that this complainant, 
after dark, about 5 p. m., came in contact with the rope and was thrown 
from his wagon and injured. It was an undisputed fact that no work 
was being done at the time the plaintifï was injured, work having 
ceased for the day, and that this rope had been placed there at about 
2 o'clock p, m. of the day in question. At least, the complainant had 

a witness to prove those facts, who was not called; Mr. T in- 

sisting it was not material or necessary évidence. Clearly it was un- 
necessary to leave the rope in that place and position during the night. 
But the, défendant was in the streèts constructing the railroad with the 
consent of the proper authorities. This fact is not questioned. 

It seems to be conceded by the défendant that if the guy rope was 
fastened in and across Lonsdale avenue south of the intersection of the 
avenues, and complainant was caught and injured there, the obstruc- 
tion was unauthorized, and constitutéd à nuisance, and that the com- 
plainant might recover. But there was a conflict of évidence as to the 
location of the rope, and as to the point where the accident occurred, 
and the question was ëubmitted to the jury, who found in favor of the 
défendant. Prior to the trial the following stipulation was entered 
into and signed by the attbrneys for the respective parties : 

"Whereas, the plaintiff in the above-entitled action complains of an in jury 
whieh he received on the 3d day of December, 1891, on Lonsdale and Minera) 
Spring avenue, in the town of Pawtucket, Rhode Island, by reason of a certain 
guy rope, tower, and other applianees being placed In said avenues; and 
whereas, the parties hereto désire to faeilitate the proof that such guy rope, 
tower, and other applianees were in every particular proper and necessary 
for the overhead trolley construction .work to be performed at that place, and 
that they were used in the proper manner ; therefore, 

"It is hereby; stipulated by and between the parties to the above-entitled 
action: (1) Thàt said tower, guy rope, and other applianees were the same 
as were genéraliy in use on the 3d day of December, 1891, for that kind of 
work. (2) That the method in which the work was performed was the usual 
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and customary way of doing that klnd of work. (3) That there were no other 
methods or appUances for doing that kind of work In use on the 3d day of 
December, 1891. (4) That the said guy rope was maintained in position across 
said avenue no longer .than was necessary in the érection of the pôles and 
wires of said railroad. (5) That this stipulation may be read as évidence on 
the trial of the above-entitled action as full proof of the matters set forth in 
paragraphs Nos. 1, 2, 3, and 4 as above. 
"Dated January 9, 1900." 

It is évident that this stipulation, with its recitations and preamble, 
ought net to hâve been made ; that when read to the jury, as in this 
case, and commented on in their présence, without being in any manner 
hmited or explained, it was décisive of the case in favor of the de- 
fendant. The purpose of the stipulation was to establish (so the attor- 
neys for both parties, by the recitations, say) that "such guy rope (and 
this means the rope placed as it was and where it was), tower, and other 
appliances were in every particular proper and necessary for the over- 
liead trolley construction work to be performed at that place, and that 
they were used in the proper manner." If this was ail true, then the 
complainant had no cause of action; the défendant was not a tres- 
passer. The attention of the jury was not called to the point that, if 
the guy rope was extended across and fastened in the southerly ex- 
tension of Lonsdale avenue, then the défendant was a trespasser in 
placing the obstruction (the guy rope) in the street, as he had no right 
to be at that place with his appliances. True, the jury was told that, 
if they found the rope was there, then they might find for the com- 
plainant ; but why they might so find was not explained, and an intelli- 
gent jury would not so find in the face of the stipulation of complain- 
ant's attorney that the rope, placed as it was and where it was, was 
proper and necessary for the overhead trolley construction work to be 
performed at that place, and that they were used in the proper manner. 
If used by the défendant in the proper manner, he could not be a wrong- 
doer in so using it. If he was using this rope necessarily and in the 
proper manner, then he was not a trespasser in being where he was or 
in doing what he was doing with it. If he was wrongfully there in 
Lonsdale avenue at the point where complainant allèges he received 
his injuries, then he was not using that rope in the proper manner; 
for it was highly improper and dangerous to travelers to hâve it there 
at ail. 

It is évident that complainant's attorney had sufficient intelligence 
and knowledge of the law to bring the action in the proper manner, 
based on trespass ; that is, on the ground that défendant was a tres- 
. passer, a wrongdoer, in placing the rope across Lonsdale avenue, if 
he did place it there. Why he should, in effect, stipulate the case out 
of court, if he was not in collusion with the defendant's attorney, is 
difficult to under stand. We might say it was the resuit of ignorance ; 
but this will hardly do, when we fînd that he understood the ground. 
and only ground, on which complainant could succeed. We might say 
it was the resuit of indolence ; but this will hardly do, when we note 
that the burden of proving ail the facts stipulated was on défendant, and 
not on the complainant. The attorney for the complainant in that 
action, when sworn as a witness in this action, says he did not expect 
to win the case. Then why did he not so advise his client? Why did 
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heiiot insist that the counsel employed by his client be présent? Wliy 
did hè not at least offer the évidence at hand? And why did he stip- 
ulate as he did in favor of the défendant, why make unwarranted 
concessions that defeated his client, or that tended to defeat his client, 
and why did he refuse or neglect to argue the case to the jury, when 
the court, notwithstanding the stipulation, had refused to dismiss the 
case, and had decided to submit to the jury a question of fact? 

If the défendant had not obtained consent to place this rope in Lons- 
dale avenue, where he did place it (if complainant's contention is true), 
and if it was there in the manner and for the time claimed by the com- 
plainant, and by the witness not sworn on the trial, then it constituted 
a nuisance, an unlawful and unauthorized obstruction, and the défend- 
ant was liable in that action for the damages sustained by the complain- 
ant. Tinker v. N. Y., O. & W. R. Co., 157 N. Y. 312, 51 N. E. 1031 ; 
15 Am. and. Eng. Encyclopedia Law (3d Ed.) 444 et seq. It is quite 
true that in repairing a street, or in constructing a line of street rail- 
way along it, same may be reasonably and temporarily obstructed, 
provided such obstruction does not unreasonably interfère with the 
rights of the public. Flynn v. Taylor, 127 N. Y. 59G, 28 N. E. 418, 
Uh. R. A. 556; Welsh v. Wilson, 101 N. Y. 254, 4 N. E. 633, 54 
Am. Rep. 698 ; Callanan v. Gilman, 107 N. Y. 360, 14 N. E. 264, 1 
Am. St. Rep. 831; Tinker v. N. Y. O. & W. R. Co., 157 N. Y. 319, 
51 N. E. 1031. If the municipal authorities of the city had consented 
that this défendant place that rope in the position it was placed, and 
maintain it there unlighted and unguarded during the darkness of the 
night, with the street open to travel, it may be that the défendant would 
be relieved of the imputation of trespassing ; but it is claimed no such 
consent had been given. The only consent was that the railroad Com- 
pany construct its road along Minerai Spring avenue easterly f rom its 
intersection with Lonsdale avenue, and northerly along that avenue 
from its intersection with the first-named avenue, making the line 
continuous. Such consent carried the condition that no nuisance 
should be crçated elsewhere, or, if created, that due warning should 
be given the traveling public by lighting, or verbal or other notice, 
in which case the obstruction might lose its character of a nuisance. 
This obstruction or nuisance was constructed and created at other points 
on thèse avenues, and the case should hâve been in such shape as to 
submit to the jury whether such obstruction was reasonably necessary, 
and whether or not it unreasonably interfered with the rights of the 
public, and whether or not it was included in the consent given. Clear- 
ly the implied consent to obstructions would go no further than to the 
érection of those impediments reasonably necessary and which did not 
unreasonably interfère with the rights of the public. If the proper au- 
thorities consented to what was donc, the défendant should hâve been 
left to his proof of the fact, as well as of the other facts covered by the 
stipulation, 

The ruie as to what must appear to relieve a person from the im- 
putation of bôing a trespasser when doing an act in a public street is 
correctly stated in Babbage v. Powers, 130 N. Y. 281, 287, 29 N. E- 
132, 134, 14 L. R. A. 398, thus: 
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"When conditions, whether express or impUed, are annexed to the Ucense 
[to do ap act in a public street], substantlal compliance tlierewlth is essentlal 
to the protection of the licensee ; but consent and compliance relieve the owner 
from the imputation of trespasslng in doing the act consented to, and place 
him in the position of one liable for négligence only. Wolf v. Kilpatrick, 101 
N. Y. 146, 4 N. E. 188, 54 Am. Rep. 672 ; Nolan v. King, 97 N. Y. 565, 49 Am. 
Rep. 561 ; Blliott on Roads and Streets, p. 541." 

Hère plaintifï's counsel stipulated the facts to be otherwise than as 
he knew them to be, and otherwise than as he was able to prove them 
to be. He refused to hâve counsel who knew the facts présent at 
the trial, and refused to call a witness whose testimony was compétent 

and material to show the existence of a nuisance. Mr. T could 

not plead ignorance or surprise, for the évidence given on the trial of 
the action against the city was placed in his hands before he brought 
the action in question. On the trial of this action against White Mr. 

T testified that he did not expect to win the case when he went 

to trial. This amounts substantially to an admission of such gross 
ignorance or misconduct in the management of the case as to constitute 
a fraud upon his client. If he regarded the case as at ail doubtful, he 
should hâve had the counsel employed by complainant présent, and 
should hâve produced ail the évidence at his command. 

This court is of the opinion, and is satisfied, that the complainant had 
and has a good cause of action against the défendant, and that the 
judgment against him was the resuit of the fraud and collusive con- 
duct alleged in the complaint, and that complainant has no remedy at 
law. He was misled and deceived by his attorney, who informed him 
that he had moved for a new trial, when he had not. When a party 
has lost a right by fraud, accident, or mistake, and has no remedy at 
law, a court of equity has jurisdiction and power, and it is its duty, 
to give relief, set aside a judgment so obtained, and grant a new trial. 
Metcalf v. Williams, 104 U. S. 93, 95, 96, 26 L. Ed. 665. The court 
there said : 

"When a party has been deprived of his rîght by fraud, accident, or mistake. 
and has no remedy at law, a court of equity will grant relief. Perhaps, in 
rlew of the équitable control over thelr own judgments whlch courts of law 
hâve assumed in modem times, the judgment might hâve been set aside, on 
motion, for the cause set forth in the bill ; but if this were true, the remedy 
in equity would still be open, and the fact that the court declined to exercise 
the power upon motion rendered the resort to a bill necessary and proper. 
Pormerly bills In equity were constantly flled to obtain new trials in actions 
at law, a practice which still obtains in Kentucky, and perhaps In some other 
jurisdictions ; but the flrmly settled practice by which courts of law enter- 
tain motions for new trial, and the dislike of one court unnecessarily to Inter- 
fère with proceedlngs In another, has caused an almost total ^isuse of that 
jurisdiction. Courts of equity, however, still entertain bills to set aside judg- 
ments obtained by fraud, accident, or mistake." 

It follows that the complainant is entitled to a decree setting aside 
the judgment referred to and awarding a new trial, and also setting 
aside and vacating the stipulation above quoted, and also directing a 
substitution of attomeys, with costs. The costs of that action will 
abide the resuit of such new trial. 
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THB S. C. HART. 

(District Court, D. Massachusetts. October 7, 1904) 

No. 1,520. 

t. TOWAGB—CONTEACT— Implied Dutt to Protect Tow. 

Respondent contracted to tow libelant's lighter, whlch was wlthout 
motive power, from New Bedford to Westport Harbor in Buzzard's Bay ; 
and, wtiile it was stated tba^: the tug could not take It inside tbe harbor, 
It was to be brought to the bar outslde. It was known that it was to be 
used on thp inside, and it could only be taken in by warping when the 
tide was favorable. It was left by the tug some distance ontside, wlth- 
out any directions to those in charge as to the entrance, whlch was not 
visible ; and, the tlde being ttnfavorable and the wind rising, tbey were 
unable to make any headway, and it was flnally wrecked on the beach. 
jffeM,, that It was the duty of the tug under Its contract not to leave the 
lighter in a dangerous place, but In the best situation for it to cross 
the bar and enter the harbor, and that It was liable for its failure to 
perform sûch duty, the mastèr of the tug in fact havlng no knowledge of 
thé Ibcallty and no pilot ; that the libelant was also responsible for a 
part of the damages, because of the insufflciency of the lighter's crew, 
who. If experienced, might hâve saved it 

In Admiralty. Suit againat tug for loss of tow. 

Crapo, Glifford & Prescott, for libelant. 
Carver & Blodgett, for libelee. 

LOWELL» District Judge. This îs a libel against the tug S. C. 
Hart to recoyer for the loSs of the lighter Eva, wrecked on Horse- 
neck Beaçh, near Westport Harbor, November 9, 1903. Within the 
small landlocked harbor there is a shoal styled on the chart the "Lion's 
Tongue," a part of which is known locally as the "Bar." In the "List 
of Beacons, Buoys, and Daymarks" it is called the "Middle Ground." 
Outside the harbor is a sand reef or shoal between red buoy No. 4 
(Half Mile Shoal Buoy) and Half Mile Rock. This is often locally 
called the "Shoal." It appears to be one of those shoals, generally 
known as bars, which are fOrmed by the current just outside a sandy 
harbor. The black buoy, marks Dogfish Ledge, and not this bar. It 
is abouf 1,000 feet outside the latter. Westport Point is a mile or two 
up the Westport or Acoakset river, a sait creek which flows through 
Westport Harbor into Buzzard's Bay. 

The lighter was at New Bedford. Taylor, its owner, wished to use 
it in the construction of a bridge over Westport river between West- 
port Point and Horseneck Beach. He applied for towage to the New 
Bedford Towboat Company, the owner of the Hart, and was told by 
Capt. Sherman, the company's manager, that the tug would not carry 
the lighter over the bar. There is conflict of testimony if Sherman 
added that he would leave the lighter between or just outside the red and 
black buoys. On his direct examination he said that he told Taylor 
that the tug would anchor the lighter just outside the red and black 
buoys. On cross-examination he carefully repeated the conversation 
without référence to the buoys. _ Taylor said there was no mention of 
the buoys, and I am inclined, on the whole, to believe him, notwith- 
standing the testimony of Pierce and Athearn, which may well re- 
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produce what Sherman told Pierce, the master of the Hart. Sherman 
would hardly hâve made spécifie mention of two out of many buoys 
in a place he had visited but twice, without referring to a chart, and he 
says he did not refer to a chart while talking to Taylor. Taylor testi- 
fied that Sherman said the tug would give the lighter a push over the 
bar. This was not contradicted very specifically, and I rather think 
the promise was made either by Sherman or by Pierce. Taylor had 
little knowledge of the sea, and knew nothing of Westport Harbor, 
except what he had seen in one or two visits to the place overland. To 
one unfamiliar with the sea, a view of it from the land tells almost 
nothing; but in one of thèse visits Taylor unfortunately had heard of 
the bar first above mentioned, hereinafter called the "Inner Bar," and 
had this in his mind while talking to Sherman. On the other hand, 
Sherman, a mariner of long expérience, who had been into Westport 
Harbor but twice in his life, intended to speak of the second bar above 
mentioned, hereinafter called the "Outer Bar," having no knowledge 
of the peculiar local nomenclature. The names "Outer Bar" and "In- 
ner Bar" are used in the United States Coast Pilot. Thus there arose 
a serious misunderstanding, quite honest on the part of both men. 
Taylor asked Sherman if he wanted a pilot. Sherman said he did 
not, having in mind the Outer Bar. Sherman asked Taylor if he had 
good ground tackle, and Taylor answered that he had, supposing that 
he was to be left in a landlocked harbor. Under this supposition he 
urged a speedy departure, but Pierce told him that the start from New 
Bedford must be made in the morning, so as to hâve daylight to enter 
the harbor. 

On November 9th, at about 6 o'clock in the morning, the tug started 
with the lighter in tow. The weather was pleasant, and the wind light. 
Taylor went to Westport overland. The lighter's crew consisted of 
an engineer, who had gênerai charge, though he knew nothing of the 
sea, two landsmen, if possible more ignorant than the engineer, and two 
seamen, Anderson and Mooney; the former having followed the sea 
for 25 years. In answer to the question, "You knew as an actual fact 
that you didn't know anything about the sea, anything about how a ves- 
sel ought to be anchcred?" the engineer replied, "About as much as a 
lot of old females would." The engineer had accompanied Taylor on 
one of his visits to Westport. The others Icnew nothing of the place. 
The tug arrived off the mouth of the harbor between 11 and 11 :20 
a. m., anchored the lighter, and then proceeded to another job. 

The précise place at which the tug left the lighter is in dispute. 
The libelant's witnesses placed it on a line between the black buoy above 
mentioned, and Two Mile Rock, nearer the latter. Capt. Pierce, of 
the Hart, said it was about 150 feet outside the black buoy. Capt. 
Macomber, an excellent witness, put the position about midway be- 
tween the ledge and the rock. The inference to be drawn from the 
attempts made to warp the lighter is not clear, though it does not 
support the libelant's extrême position. The heaviest anchor left the 
ground but once (according to Mooney) or twice (according to Ander- 
son). The smallest anchor used for warping must hâve been carried 
out nearly to windward, inasmuch as the lighter's engine took in on 
both hawsers at the same time, and the heavy anchor could hâve been 
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lifted only when the lighter was overit. It should seem that the ré- 
sultant direction of the lighter's warping and drifting must hâve been 
nearly to leeward, though the changing tide and other conditions leave 
this inference rather weak. On the whole, and while it is not possible- 
to be exact, I am satisfied that the tug left the lighter some distance 
south of a line drawn from the black to the red buoy, and still further 
to the south of the outer bar, which extends from the red buoy to Half 
Mile Rock. Having donc this, Capt. Pierce deemed that he had per- 
formed his contract, and he went away without much notion how the 
lighter was to get into the harbor. This is made plain by his ignorance 
whether the tide was running out or in. The lighter could warp in 
only during flood tide. In fact, the tide was high about noon. 

At the time the lighter was anchored there had arisen a strong south- 
westerly breeze, which increased irregularly through the afternoon in- 
to the evening. It was hardly a gale, but outside the harbor there is 
no protection from the Atlantic, and there are many rocks on which the 
sea was then breaking. The entrance to the harbor is narrow and un- 
usually obscure, close to Horseneck Beach, the lee shore. It was proba- 
bly quite hidden from the lighter's anchorage, and those on board did 
not know precisely in what direction it lay; a confusion which will not 
seem unnatural to one familiar with the place. In answer to the en- 
gineer's question, Capt. Pierce waved his hand toward the north just 
before steaming out to sea. He had looked at the chart before he 
left New Bedford, and he said that he saw the opening between "the 
bluff" and Horseneck Beach ; but this he could not hâve seen from the 
black buoy, or from any point within 150 feet of it. Moreover, Half 
Mile Rock appears most embarrassingly in the way. See testimony of 
Mooney. 

In the time remaining before high water, less than an hour, I think 
the lighter could not hâve been brought into the harbor, even by the 
most e:!tperienced men. The distance to be warped was half to three- 
quarters of a mile. There was a choppy sea, not very heavy, indeed, 
but enough to embarrass the handling of a SOO-pound anchor in a 12 
or 14 foot skifï. A 40-foot derrick stood at one end of the lighter, 
adding to its roll and pitch. Precisely what was done on the lighter, 
and in what order, does not plainly appear from the testimony of those 
on board. Sometimes the anchors held; sometimes they did not. 
Sometimes an attempt to warp succeeded in part; sometimes ground 
was lost in the attempt. At about 5 :30 p. m. Taylor arrived, and found 
the lighter in the breakers. It lay too near Horseneck Beach to avail 
itself of the change of tide between 6 and 7 o'clock. At about 9 
o'clock it dragged ashore. 

This libel may be taken as founded upon a contract or upon a tort. 
Either way the resuit will be much the same. As has been said, 
there was no meeting of minds upon the terms of an express contract. 
At the argument it was practically conceded that the libelant cannot 
hold the claimant to a contract of towage to the Inner Bar. The "Bar" 
must be taken to be the Outer Bar. This is the ordinary use, which a 
limited local use cannot overcome, especially as it appears from the 
testimony that seafaring men from Westport sometimes spoke of the 
Outer Bar as a bar. See testimony of Macomber. But the claimant's 
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undertaking, though misunderstood by the libelant, created an împlied 
contract of which the libelant can now avail himself. This under- 
taking was not merely to tow the lighter to a spot in Buzzard's Bay 
somewhat vaguely designated, and there to leave it. Sherman knew 
that Taylor wished the lighter to be towed into Westport Harbor, and, 
if that was impossible, then to be put in a place from which it could 
most easily enter the harbor by itself. He undertook to tow the 
lighter to Westport Harbor, subject to the qualification that the tug 
should not be required to cross the bar. As to the method of entrance, 
the control was still in part with the tug. An ordinary contract of 
towage to Westport Harbor would call for delivery of the lighter by 
the tug safe inside. The method and précise place of entrance would 
be at the discrétion of the tug. A contract of towage to Westport 
Harbor, limited by reason of the tug's supposed inability to cross 
the bar, required the tug to place the lighter in the best situation to cross 
the bar unaided. This was not a sailing vessel, with its own means of 
progression, but a lighter, able to move itself only under favorable 
conditions, and at the best slowly and with imperfect control. Had 
a squall been raging when the tug arrived ofï Westport, the tug could 
■not properly hâve gone away and bave left the lighter to its fate, how- 
ever accurately it had placed the latter upon the spot mentioned by 
Sherman. If, at the time of arrivai off Westport, there was danger in 
leaving the lighter at anchor outside the harbor, the tug should hâve 
taken the lighter back to New Bedford, or to some other place of safety. 
The tug failed in its duty if it left the lighter in any place from which, 
under the circumstances, there was not reasonably safe access to the 
harbor. Such was not the place where the lighter was anchored. It 
was not shoved across the bar between Red Buoy 4 and Half Mile 
Rock. It was not even left on a line between the red and black buoys, 
but considerably to the south of this line. The tug was bound to de- 
liver the lighter at a convenient time of tide, and the lighter was left 
without regard to the tide. Though the tug was not itself to enter 
the harbor, an accurate knowledge of the entrance by the tug's captain 
was necessary. The United States Coast Pilot states that "strangers 
entering the harbor take a pilot, lying ofï and on eastward of Two Mile 
Rock." Rather more knowledge was needed to leave the lighter at 
the spot most convenient for its unaided entrance than to tow it into 
the harbor. I do not think Capt. Pierce had this knowledge. I doubt 
if any captain, however skillful, be fitted to place a lighter at the best 
advantage for entering Westport Harbor who has never seen the 
place before; and from the ordinary course of vessels in Buzzard's 
Bay nothing can be seen of Westport Harbor, even with a good glass. 
While no pilot is needed to bring a tug on a pleasure excursion to the 
bar, I rather think one was needed for the Hart's undertaking. I find 
the tug to blâme for the accident, inasmuch as the lighter was left in 
a place of danger. 

It remains to consider if the lighter also was at fault. Had Taylor's 
understanding been correct, and had the tug delivered the lighter in- 
side the harbor, the latter would bave been safe under any circumstan- 
ces. But the tug could and did rely upon the lighter's ability to enter 
the harbor unaided from any place in which the tug was justified in 
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leaving a lîghter lîke the Eva, properly equipped and manned. The 
Hart's undertaking to tow was limited by this condition. The claimant 
contends that the Eva's ground tackle was insufficient and the crew 
wanting in skill. The Eva's ground tackle was reasonably sufficient. 
In demanding heavier tackle, Capt. Gibbs and Capt. Sherman were 
plainly thinking of the needs of very différent craft. The sufficiency 
of the crew is a more doubtful matter. No one of them knew West- 
port Harbor or the way to enter it. To warp into Westport Harbor 
from the Outer Bar, even under the most favorable conditions, required 
considérable skill and knowledge. If the tug needed a pilot, so, I 
think, did the lighter, though the same pilot would hâve answered for 
both. Such nautical skill as existed on the lighter was found wholly 
in two members of the crew, not at ail in the engineer who was in 
charge. While I doubt if skill and expérience would hâve saved the 
Eva, this is by no means unlikely; and the confused and contradic- 
tory report of what happened on the lighter itself strongly suggests 
ignorance and blundering. The failure to protest against the de- 
parture of the Hart makes for the same conclusion, though it may be 
explained in part by a supposition that the Hart was about to fasten 
to the Eva alongside. 
Damages divided. 



JOHNSON V. SOUTHERN BUILDING & LOAN ASS'N. 

In re NBLMS. 

(Circuit Court, W. D. Virginia. April 8, 1904.) 

1. Tax Salk— Validity of Deed— Propeety in Custody of Court. 

A tax fleed, executed after the -property has passed Into tlie custody 
of a court by its appointment of a recelver for a mortgagee, is void, and 
Ineflfective to eut off the receiver's right of rédemption. 

In Equity. 

Wm. Gordon Robertson, for T. E. Nelms. 
White & Penn, for receiver. 

McDOWELL, District Judge. The question hère arises on an ancil- 
lary bill filed by the receiver to foreclose the lien of a deed of trust or 
mortgage on the lot hereinafter mentioned. The bill has been answered 
by T. E. Nelms and other parties in interest. On July 1, 1892, J. O. 
Hanes conveyed certain real estate' in the city of Roanoke to a trustée 
to secure to the Southern Building & Loan Association the repayment 
of a loan. The taxes on this property for the year 1889 not having been 
paid, it was on January 5, 1891, sold by the proper authorities, and bid 
in by one Huiï, who subsequently assigned his rights to one Nowell, who 
in turn assigned to Nelms. On February 26, 1898, Nelms obtained 
from the clerk of the corporation court of the city of Roanoke a tax deed 
conveying the property in question. By decree of January 28, 1897, of 
this court, a receiver had been appointed and directed to take charge of 
the assets and property, real, personal, or mixed, of the said building 
and loan association, and the ofiScers of the association were directed to 
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transfer ail the assets in this district to the receiver, and were enjoined 
from taking any other or further action. The Virginia statute allows 
the owner, or any person having a right to charge real estate with a 
debt, two years after a tax sale such as was made hère within which to 
redeem the land. At the expiration of the two years, if there has been 
no rédemption, the purchaser at the tax sale may obtain a deed from the 
clerk of the court. If no such deed is obtained within one year after 
the expiration of the said two years, "the former owner, his heirs or 
assigns," may, after such year, and before such deed is made, redeem 
the land. Code 1887, §§ 650, 660 (as amended, Acts 1893-94, pp. 473, 
473, c. 402). No question is hère made as to the right of the building 
and loan association and the receiver of this court, under section 6C0, 
to redeem the land up to the time the clerk's deed was executed to 
Nelms. There is also no question made as to the right of Nelms to 
priority of payment of the money paid by him or his assignors on the 
land for taxes and interest thereon. It is insisted, however, that by 
reason of the exécution of the clerk's deed Nelms became the absolule 
owner of the land, and that the lien of the building association has been 
lost. HufF's right to a tax deed inured in 1893. He neglected to obtain 
it, and it was not until an assignment to Nelms, more than a year after 
the property of the building association had been put in charge of the 
receiver of this court, that the deed was obtained. This delay upon the 
part of the purchaser at the tax sale was voluntary. From January 5, 
1894, until the clerk's deed had been obtained, a right to redeem from 
the tax sale was given by the statute. It seems to me that the exécution 
of the clerk's deed after the appointment of the receiver by this court 
does not put Nelms in any higher or stronger position than Huff or 
Nowell was in just prior to the receivership. The appointment of the 
receiyer put this property in the custody of this court. I do not mean 
that the occupancy or possession of the land passed to the receiver either 
actually or in theory. The association had, under the deed of trust, no 
right of occupancy, but only a lien on the land. This right alone passed 
to the receiver. But when the receiver was appointed the custody of the 
land, the right to deal with it, the sole right to sell it and equitably dis- 
tribute the proceeds of sale, passed into this court. No act done by any 
lienor or other claimant of the property thereafter could dispossess this 
court of its jurisdiction over the property, and take the property out of 
the custody of this court. The power of the association to redeem the 
land from the tax sale, as well as ail funds applicable to such purpose, 
were taken from the association by the court, and given to the court's 
officer, its receiver. If a delay by the receiver in redeeming this land is 
to work a loss to the association's creditors, the law is in a most déplor- 
able State. If so, the court must enter on a race of diligence with ad- 
verse lienors or claimants, or the property rights intrusted to its care 
and custody may be lost. 

It does not seem to me îhat in a case such as we hâve hère the ques- 
tion of actual possession of the land is of any importance whatever. If 
the lien of the deed of trust, which was intact when the receiver was ap- 
pointed, subject only to a right in Huff or Nowell to hâve priority of 
payment of the tax money and interest, has been lost, it is because of 
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want of diligence on the part of the court's "hand." I cannot believe 
that such a theory will ever prevail. Action by a receiver in such mat- 
ters is frequently delayed by the necessity for a référence to a commis- 
sioner, or for title examinations, or for an order by the court. And even 
where there is a manifest want of diligence by a receiver the creditors 
of the estate are not responsible for such want of diligence, and should 
not be made to sufïer for it. In Oakes v. Meyers (C. C.) 68 Fed. 807, 
the land in question does not appear to hâve been in the actual posses- 
sion of any one, and it was held that land in custody of receivers of a 
fédéral court can be reached by proceedings for the collection of state 
taxes only with the consent of such court. In this case Judge Beatty 
said : 

"Ail the lands to wMch the rallroad Company may hâve any clalm or title 
being in the hands of the receivers of this court, are in custodia legls, and 
cannot, without the consent of the court, be sequestrated by any other au- 
thority. That property under the direct control of a court can be reached 
only through the authority of such court has been the law so long that it has 
become elementary." 

While Ex parte Tyler, 149 U. S. 180, 13 Sup. Ct. 785, 37 L. Ed. 
689 ; Ex parte Chamberlain (C. C.) 55 Fed. 704 ; Ex parte Huidekoper, 
Id. 709 ; Virginia, T. & C. Co. v. Bristol Land Co. (C. C.) 88 Fed. 134, 
and Ledoux v. La Bee (C. C.) 83 Fed. 761 — are seemingly discriminated 
from the case at bar because of the actual possession by the receivers in 
those cases of the property in question, I am inclined to think that the 
décisions would hâve been the same had there been merely a légal cus- 
tody of the property instead of an actual possession thereof. And in 
Virginia, T. & C. Co. v. Bristol Land Co., supra, there was in fact no 
possession or right of possession in the receiver as to the lots which had 
been conveyed by the Bristol Land Company. As to thèse lots there 
was merely a vendor's lien retained by the défendant company, and this 
lien alone had passed to the receiver. As the report shows, there had 
been no foreclosure of thèse vendor's liens. The possession, or the right 
to the possession, of thèse lots, was in the vendees thereof, and still 
proceedings to acquire tax titles thereto were enjoined. 

In the argument of the Tyler Case, 149 U. S. 175, it was said : 

"The orderly administration of justice requires noninterference with the 
property in the hands of the court without the court's permission. This is 
a settled princlple of law." 

In Wiswali v. Sampson, 14 How. 65, 14 L. Ed. 332, it is said : 

"A party, therefore, holding a judgment which is a prier lien upon the prop- 
erty, the same as a mortgagee, if désirons of enforcing it against the estate 
after it has been taken into the care and custody of the court to ablde the 
final détermination of the litigation, and pending that lltigation, must flrst 
obtain leave of the court for this purpose. The court will direct a master to 
Inquire into the circumstances whether it Is an existing unsatisfled demand, 
or as to the propriety of the lien, etc., and take care that the fund be applied 
accordingly." 

And again (page 66, 14 How., 14 L. Ed. 322) : 

•'It has been argued that a sale of the premlses on exécution and purchase 
occasioned no interférence with the possession of the receiver, and hence no 
contempt of the authority of the court, and that the sale, therefore, in such 
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a case, should be upheld. But, concedlng the proceedlngs dld not dlsturb the 
possession of the receiver, the argument does not meet the objection. The 
property Is a fund In court, to abide the event of the litigatlon, and to be ap- 
pUed to the payment of the judgment credltor, who has filed hls bill to remove 
impedimenta in the way of his executioiL If he has succeeded in establishing 
hls rlght to the appllcaton of any portion of the fund, it is the duty of the 
court to see that such application is made. And, in order to efCect this, the 
court must administer It independently of any rlghts acquired by third 
persons pending the litigatlon; otherwlse the whole fund may hâve passed 
eut of its hands before the final decree, and the litigatlon become f ruitless." 

And again (pages 67-68, 14 How., 14 L. Ed. 33S) : 

"As we hâve already sald, It is sufflclent, for the disposition of thls case, to 
hold that whlle the estate Is In the custody of the court as a fund to ablde the 
resuit of a suit pending no sale of the property can take place, either on 
exécution or othenvise, velthout the leave of the court for that pnrpose. And 
upon this ground we hold that the sale by the marshal on the two judgments 
was illégal and vold, and passed no title to the purchaser." 

See, also, Peale v. Phipps, 14 How. 368, 14 L. Ed. 459. 

In Burleigh v. Chehalis County (C. C.) 75 Fed. 873, in which it does 
not appear that the receiver was in possession of the land sought to be 
sold for State taxes, Judge Hanf ord said : 

"Ail the property of the Northern Pacific Eallroad Company sltuated in this 
State, including real estate, is, and was at the date of the judgment referred 
to, in the légal custody of thls court, through its receiver, and it is not subject 
to seizurè or sale under process emanatlng from any other authority. Thls 
court will require its receiver to pay ail lawful taxes, and there Is no necessity 
for burdening the property with the expense of a sale under the state revenue 
law ; and such proceedlngs, which Interfère wlth the administration of the 
estate in receivership, cannot be permitted." 

In Askew's Case, Fed. Cas. No. 685, in which the wife of a voluntary 
bankrupt, immediately after the iiling of the pétition in bankruptcy, 
sought to hâve set apart a homestead in the bankrupt's land, is a quota- 
tion from In re Vogel, Fed. Cas. No. 16,983, as follows : 

"When a voluntary petitloner in bankruptcy files hls pétition in bankruptcy 
in due form, he becomes eo Instante a bankrupt, so far as any Interférence 
with the property named in his schedule is concerned; and such property is 
thereby brought into the bankruptcy court, and placed In its custody and under 
its protection, as fully as If actually brought Into the visible présence of the 
court. Being in the custody of the bankruptcy court, no other court, and no 
person acting under any process from any other court, can, without the per- 
mission of the bankruptcy court. Interfère with it, and to so Interfère is a 
contempt of the bankruptcy court" 

In Phelps V. Sellick, Fed. Cas. No. 11,079, a mortgagee, after the 
mortgagor had filed a pétition in bankruptcy, proceeded in a state court 
to foreclose his mortgage. The foreclosure sale was held a nullity, and 
nothing in the report shows that the possession of the land had passed 
out of the bankrupt. See, also. In re Cunningham, Fed. Cas. No. 3,478, 
and Fox v. Hempfield R. Co., Fed. Cas. No. 5,011. 

In Davis y. Gray, 16 Wall. 203, 219, SI L. Ed. 447, the receiver of a 
railroad company was seeking to enjoin the state officers from granting 
certain lands which had been previously granted to the railroad com- 
pany, and which grant the state had since declared forfeited. An in- 
junction was granted by the trial court, and this ruling was affirmed 
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by the Suprême Court. In the opinion (page 219, 16 Wall., 21 t. Ed. 
447) itissaid: 

"Hère the property In question Is not In the possession of the défendants. 
The possession of the recelver has not been Invaded. He has not been in 
possession; is not seeking possession; and there Is no question In the case 
relating to that subject. But the order of the court expressly requires the 
recelver to seeure and proteet 'the assets, franchises, and rights,' and 'the 
land grant and réservation of said company.' He is seelîing to perform that 
duty by enjolnlng the appellants from dolng illégal acts, which the bill al- 
lèges, if done, would render the rights and title of the company to the im- 
mense property last mentioned of greatly diminished value, if not wholly 
worthless. We think It is compétent for him to perform this function in the 
mode he has adopted." 

The case of Barton v. Barbour, 104 U. S. 138-129, 26 L. Ed. 672, 
seems practically conclusive of the question in hand. The opinion 
clearly shows that an invasion of the possession of a receiver is not the 
reason for refusing to allow rights claimed against the receiver to be as- 
serted otherwise than in the court appointing the receiver. In the 
opinion it is said: 

"So in Ames v. Trustées of Birkenhead Doeks, 20 Beav. 332, Lord Romilly, 
Master of the Rolls, said that it is an idlè distinction that the rule forbidding 
any interférence with property in the course of administration In the Court 
of Ohancery only applies tb property actually lu the hands of the receiver, and 
declared that it applled to debts, rents, and tolls which the receiver was ap- 
pointed to recelve." 

At the time the receiver viras appointed the predecessor of Nelms had 
a mère prior lien on the land. I do not perceive that he was in any 
higher position than would hâve been a senior mortgagee. For illustra- 
tion, let us suppose that at the time of the appointment of the receiver 
Nelms had a first mortgage on the land in question, and the building 
association a second mortgage. If Nelms had obtained by suit in a state 
court, after the appointment of the receiver, a decree of foreclosure, 
had had the land sold, and had bid it in and obtained a commissioner's 
deed, I think the duty of this court would be to annul such foreclosure 
and such deed, and to proceed to subject the property to sale for the 
payment of ail liens in the order of priority fixed by this court. 

As there is no dispute as to the fact that the taxes for 1889 were de- 
linquent, and that they were paid by Huff, I think that Nelms is, in any 
event, entitled to a priority of payment out of the proceeds of sale of the 
lot to the amount bid by Hufï, as to ail taxes subsequently paid by Huff, 
or Nowell, or Nelms, and to interest on such payments from their date. 
As the survey and the clerk's deed were obtained after the appointment 
of the receiver, the cost of the survey, of the deed, and of recording the 
latter should not be repaid to Nelms. 

In the brief for the receiver several objections are made to the validity 
of the tax deed and of the tax sale, founded on alleged failures by the 
différent state officiais to follow the law. I désire to rest my décision of 
the question hete presented on the ground herein above stated, and con- 
sequently I express no opinion on thèse questions arising under the tax 
laws. • : 

The decree to be drawn should déclare the tax deed to Nelms nuU 
and void, should ascertain a prior lien in favor of Nelms for the amounts 
above stated, and, if the case on the ancillary bill is now ripe for a de- 
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crée of sale, the receiver should be directed to advertïse and sell the lot. 
In this connection it occurs to me that when a deed is made to the 
purchaser at the receiver's foreclosure sale it should contain a référence 
to the decree to be now entered by its date and place of record in the 
order book, and a récital that said decree déclares the tax deed to Nelms 
nul]. 



UNITED STATES v. HTDE et al. 

(District Court. N. D. Californie. September 2, 1904.) 

No. 4,198. 

1. CoNSPiBACY TO Defeatjd ITnited States— Acts Constituting Offense, 

An Indictinent charges a conspiracy to defraud the United States, wlth- 
In Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], where it avers that dé- 
fendants conspired to obtaln the légal title to school lands wlthin public 
forest réservations from certain states by means of acts and représenta- 
tions set out, and which are of such fraudulent character that the équi- 
table title to such lands would remain In the states, and to then exchange 
such lands for public lands of the United States, under the provisions of 
Act June 4, 1897, c. 2, § 1, 30 Stat. 36 [U. S. Comp. St. 1901, p. 1541], which 
authorize such exchanges, but which contemplate that the government 
shall obtain the full, fee-simple title to the lands for which it makes the 
exchange, including the équitable as well as the légal title. 

2. Criminal Law— Removal of Peisonee to District of Colxjmbia. 

Rev. St. § 1014 [U. S. Comp. St. 1901, p. 716], when construed in connec- 
tion with Act Feb. 21, 1871, c. 62, 16 Stat. 426, providing that ail laws not 
locally inapplicable shall bave the same force and efCect within the Dis- 
trict of Columbia as elsewhere within the United States, confers authority 
for the removal of a fédéral prisoner from another judicial district to 
the District of Columbia for trial on an Indictment there found. 

On Application of the United States for the Removal for Trial 
of Frederick A. Hyde and Henry P. Dimond from the Northern 
District of California to the District of Columbia. 

Francis J. Heney, Sp. Asst. Atty. Gen., and Arthur B. Pugh and 
Oliver E. Pagin, Sp. Asst. U. S. Attvs., and Marshal B. Wood- 
worth, U. S. Atty. 

Garret W. McÉnemey and Bert Schlesinger, for défendant Fred- 
erick A. Hyde. 

Samuel Knight, for défendant Henry P. Dimond. 

DE HAVEN, District Judge. This is an application under sec- 
tion 1014 of the Revised Statutes [U. S. Comp. St. 1901, p. 716], for 
a warrant to remove the défendants Hyde and Dimond from the 
Northern District of California to the District of Columbia for trial 
upon an indictment found by the grand jury of the Suprême Court 
of that District. The indictment contains 42 counts. The first 
is the only one that it will be necessary to consider. It is therein 
charged that on December 30, 1901, Frederick A. Hyde, John A. 
Benson, Henry P. Dimond, and Joost H. Schneider entered into 
a conspiracy in the District of Columbia to defraud the government 
of the United States out of its title to large tracts of the public 
lands open to sélection under the laws of the United States, in 
132 F.— 35 
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lieu of lands included within thé limits of forest réservations es- 
tablishedanditù be astablished in the states of Galifornia and Ore- 
goa; thafctjieiobjefct of this Conspiracy was to be accomplished "by 
mjeans tof a fatee and f i^audulent praetice, whereby the said Frederick 
A.'iHyde andjahn A. Benson weré to obtain fraudulently from the 
said States of Galifornia and Oregon title to and possession of school 
lands lying within the limits of such forest reserves, and open to 
purchase from those states by résidents thereof, respectively, 

* * * upon application being made to the proper authorities of 
the said s):c^î;^s, jespectivçly, by any such résident, supported by 
his affidavit, shbwing * * * his intention to purchase such 
lands in good faith and for his own benefît, and that he has made 
no cpntract or arrangement to sell the same, which said school lands 
wgre to be so obtainedifrom the said states by making and fîling 
with the said authoritieS applications for the purchase of the same, 
an<i àssiçnments of the sânie, ând of the certificates of purchase 
therèof ,' in the names of fictitious persons, and in the names of 
persons not really desiring and not qualiiîed to purchase the same, 

* *,:* and by supporting such applications with forged and 
frâudulent afiîdavits and afifidavits false, and known to the said Fred- 
erick A. Hyde.ànd John A. Benson to be false," in the statement 
of fàcts, showing the qualifications and right of such applicants to 
purchase the same, under the law, "whereby the said Frederick 
A. Hyde and John A. Benson were to cause to be relinquished, 

* * * by means of false and forged * * * conveyances, 
to the said United States, either directly or indirectly, either through 
the saîij Frederick A. !Hyde. or through divers agents and attorneys 
of thè said Fredericfe A, Hyde and John A. Benson, * * * as 
would be found çonvenient or necessary, the pretended rights of 
such fictitious persons; fèspectively, and requii-e and procure such 
real persons to makç * * * Conveyances, either directly or in- 
directly, * * * to the said United States, of the titles to and pos- 
session of such school lands so by the use of the names of such real 
persons fraudulently to be obtainéd from the said states, and this, 
in either case, in exchange as aforesaid of public lands to be select- 
ed, and for titles theretp: by patent tO be obtainéd, by and on behalf 
of the said Frederick A. Hyde and John A. Benson, in the names 
of such fictitious or real persons, or in the names of the said Freder- 
ick A. Hyde, * * * as would be found çonvenient or necessary, 
from the public lands pf the United States, in lieu of such lands 
lying within the limits ©;f such forest reserves as aforesaid." 

1. The défendants resist removal, and insist that the facts set out 
in the indictment do ngt sufficiently charge them with a conspiracy 
to defraud'the United .States, within the meaning of section 5440 
of the Revised Statutes [U- S. Comp. St. 1901, p. 3676] . It is well 
settled that, in an application for a warrant of removal under sec- 
tion 1014 of the Revised Statutes [U. S. Comp. St. 1901, p. 716], 
it is the duty of the judge to inquire into the sufKciency of the 
indictment, when the application for removal is based upon the in- 
dictment alone, and, if in such case the, indictment does not charge 
an offense, the warrant should be refused. The first question then 
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for considération at this time is that which relates to the suffi- 
ciency of the indictment. Do the facts set forth in the first count 
show that défendants entered into a conspiracy to defraud the Unit- 
ed States out of the title to any of its public lands? It is claimed 
by the government that the indictment should be construed as 
charging, in addition to other matters, that the défendants con- 
spired together to obtain from the sta.tes of California and Oregon 
patents for school lands in the names of fictitious persons, and then 
to exchange the apparent title so obtained for lands of the United 
States, and, for the purpose of efïecting such exchange, were to 
give to the United States forged conveyances executed in the names 
of such fictitious patentées, purporting to convey to the United 
States land covered by such patents, and also deeds executed by 
apparent grantees of such fictitious persons, purporting to convey 
to the United States other portions of such patented land. If such 
is the true construction of the indictment, there can be no doubt 
that it sufficiently charges the défendants with a conspiracy to de- 
fraud the United States out of the title to the lands which it might 
give in exchange for such fictitious titles, for in the case of such an 
exchange the government would receive no title at ail to the lands 
apparently conveyed to it. A patent issued in the name of a fictitious 
person conveys no title. It is not simply voidable, but is absolute- 
ly void. Moffat v. United States, 112 U. S. 24, 5 Sup. Ct. 10, 28 L. 
Ed. 623; United States v. Southern Colorado Coal & Town Co. 
(C. C.) 18 Fed. 273. The title to the lands covered by such void 
patents would therefore still remain with the states which issued 
them. But it is not clear that the contention of the government as 
to the construction of the indictment in this respect can be sus- 
tained. Its most direct and certain allégation is that the conspir- 
acy contemplated that the défendants "Frederick A. Hyde and John 
A. Benson were to obtain fraudulently from the said states of Cal- 
ifornia and Oregon title to and possession of school lands lying 
within the limits of forest reserves open to purchase from those 
states." The indictment then proceeds to set forth that one of the 
ways by which such title was to be fraudulently acquired was for 
Hyde and Benson to make and file "with the said authorities appli- 
cations for the purchase of the same, and assignments of the same, 
and of the certificates of purchase thereof, in the names of fictitious 
persons." If this allégation means anything at ail, it is that the ap- 
plications were to be fraudulently made in the names of fictitious 
persons, and that purported assignments of the certificates of pur- 
chase issued thereon should also be filed with the authorities of the 
State. In that event the patent would issue to the person named 
as assignée in such fictitious assignment, and the légal title would also 
pass to him. It is not directly alleged that the défendants were to 
obtain any patent from either of the states referred to in which a fic- 
titious person should be named as grantee, although it must be con- 
ceded there is an averment which seems to imply, and from which 
it may be argued with much force, that patents of that character were 
to be obtained ; but the direct and spécifie allégations above quot- 
ed are the controlling ones, in référence to the use of fictitious names 



548 132 FEDEEAL BBPOETEK. 

in acquijiing tîtle to lands belonging to the states. The indictment 
is xertainiy subject to very seyere criticism be.cause of lack of pré- 
cision and singleness in its statement of f acts, but I think that, upon 
considération of ail of its allégations, the iîrst count may be con- 
strued ascharging, in substance, that the défendants entered into 
a conspiracy to obtain from the United States title to vacant public 
lands in exchange for school lands within forest réservations, the 
title to which was to be fraudulently obtained from California and 
Oregon by the défendants Hyde and Benson in the names of persons 
whose applications to purchase were to be supported by the false 
and fraudulent afïidavits referred to in the indictment; and upon 
applications filed in the names of fictitious persons, and purported 
assignments of the rights of such fictitious persons to patents. It 
will thus be seen that the object of the alleged conspiracy was to 
enable the défendants Hyde and Benson to obtain from the United 
States a perfect title to certain of its public lands in exchange for 
school lands situate in forest réservations to which they held only 
the naked légal title, the équitable title thereto being either in the 
State of California or the state of Oregon. Upon the part of the de- 
fendants it is insisted that efifecting such exchange of land in the manner 
and under the circumstances set forth in the indictment would not be a 
fraud upon the United States, for the reason that in such transaction 
the government would be an innocent purchaser, and therefore re- 
ceive a perfect title to the lands conveyed to it. The soundness of 
this proposition cannot be conceded. The law under which the ex- 
change of lands referred to in the indictment was to be made is as 
follows : 

"That In cases In which a tract <ioverecl by an unperfected bona fide claim 
or by a patent is included within the limits of a public forest réservation, the 
settler or o\yner thereof may, if he desires to do so, relinquish the tract to 
the government,. and may sélect in lieu thereof a tract of vacant land open 
to settlemeiit not exceeding in area the tract covered by bis claim or patent." 
Act June 4, 1897, c. 2, § 1, 80 Stat. 36 [U. S. Comp. St. 1901, p. 1541]. 

This constitutes an offer upon the part of the government to 
exchange its vacant lands open to settlement, acre for acre, for land 
included within forest réservations, held in private ownership, or 
to which an unperfected bona fide claim has attached; and, so far 
as relates to land covered by patent, the ofïer is made to the owners of 
such land and to no other persons. Who, then, is to be regarded as the 
owner of land covered by patent, within the meaning of this statute? 
To my mind it is clear that the word "owner," as therein used, refers 
only to one who holds both the légal and équitable title to the pat- 
ented land. It cannot be doubt^d that if a person applying to ex- 
change lands under this statute should, at the time of tendering his 
conveyance to the government, inform the officers of the Land De- 
partment that the title -which he proposed to relinquish was one 
Ayhich he had obtained by the perpétration of such frauds as are de- 
scribed in the indictment, and that therefore there was an outstand- 
ing superior équitable title, or, if knowledge of that fact was obtained 
by them from any source, the ofScers of the Land Department 
could not, without violation of this statute, accept such fraudulent 
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and imperfect title în exchange for public lands of the United States. 
It would be the duty of the Land Department to reject such an ap- 
pHcation, because a title which in the hands of the person relinquish- 
ing it is tainted with fraud, and therefore voidable, is not the kind 
of title which the law contemplâtes the government shall receive 
in exchange for its lands. If this is the proper construction of the 
statnte, then it necessarily follows that no one can obtain the benefit 
of its provisions without making an express or implied représenta- 
tion that he is the owner, both in law and in equity, of the land 
which he tenders to the United States in exchange. If such repré- 
sentation is not true, and was known to be false when made, it would 
constitute a fraudulent représentation, such as would entitle the 
government to a cancellation of the patent issued upon the faith 
thereof ; and it would be no answer to a bill filed for that purpose to 
say that the government, although deceived by the représentation, 
and thereby induced to part with the title to its land, was not de- 
frauded, because it might be able to protect itself from loss or damage 
by showing that it did not hâve at the time of making the exchange no- 
tice of an outstanding équitable title to the lands received by it. The 
government is defrauded when it is induced to issue a patent for public 
land by the fraudulent représentation of a fact which under the law 
is material to the transaction, and without which the patent would 
not hâve issued ; and the représentation by one seeking the benefit 
of this statute that he is the légal and équitable owner of the land 
which he proposes to relinquish to the United States, is material, 
because, as before stated, it was not the intention of Congress, in 
the enactment of this law, that the government should deal with 
any other persons than those having a complète and perfect title 
to the land conveyed by them in exchange for the public lands of 
the United States. It may be stated as an elementary principle of 
law that one who has been induced by fraudulent représentations 
to enter into a contract, which he would not hâve donc except for 
such représentations, is entitled to rescind such contract because 
of the fraud thus practiced upon him. Thtis in the case of Mac- 
Laren v. Cochran, 44 Minn. 255, 46 N. W. 408, it was said: 

"If a party is induced to enter into a contract by fraudulent représentations 
as to a fact which he deems material, and urwn which he has a right to rely, 
he niay rescind the contract upon discovery of the fraud, and the party in the 
■wrong should not be heard to say that no real injury can resuit from the fact 
misrepresented." 

And in McAleer v. Horsey, 35 Md. 439, in discussing the question 
as to what false représentations will be deemed material, it is said : 

"No better rule can be given for deciding the question than this: If the 
fraud be such that, had it not been practiced, the contract would not hâve 
been made or the transaction completed, then it is material to it; but, if it 
be shown or made probable that the same thing would hâve been done in the 
same way if the fraud had not been practiced, it eannot be deemed material." 

In speaking of the implied représentation which is made by one 
who tenders to the government a deed of land which he desires to 
exchange for public lands under this statute, the Suprême Court, in 
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Cosmos Exploration Company v. Gray Ea^le Oil Co., 190 U. S. 301, 
23 Sup. Ct. 692, 24 Sup. Ct. 860, 47 L. Éd. 1064, say: 

"So far as his action goes, it Is an assertion upon hls part that he Is tho 
owner in £ee simple of the land he proposed to relinquish, and that the deed 
conveys a fee-slmple tltle to the government, and aiso that he has selected 
vacant land whlch Is open to settlement, and that theref ore he is entitled to 
a patent for such land." I 

But one cannot truthfully assert that he is the owner of land in 
fee simple when he knows there is outstanding in another a superior 
équitable title thereto. Ownership in fee simple implies something more 
than being the holder of the naked légal title to land. It implies an in- 
defeasible légal title — the entire title and estate in land — or, as it is 
sometimes defined, "An estate in fee simple is the greatest estate or 
interest which a person can possess in landed property." 11 Am. 
& Eng. Ency. (2d Ed.) p. 366. And it was in this sensé that the 
words "fee-simple title" are used by the Suprême Court in the above 
extract. 

My conclusion, therefore, upon this point, is that the défendants, 
in combining together to obtain the title to public lands of the 
United States in exchange for lands to which they held only the 
naked légal title — the équitable title thereto being in the states of Cali- 
fornia and Oregon^conspired to defraud the United States, within 
the meaning of section 5440 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3676]. 

2. The défendants also resist removal upon the ground that sec- 
tion 1014 of the Revised Statutes [U. S. Comp. St. 1901, p. 716] 
does not authorize the removal of a défendant from one judicial 
district of the United States to the District of Columbia for trial. 
This question was presented in the cases of In re Buell, 3 Dill. 
116, Eed. Cas. No. 2,102, and In re Benson (C. C.) 130 Fed. 486, and 
it was held in both that section 1014 of the Revised Statutes [U. S. 
Comp^ St. 1901, p. 716], when read in connection with other stat- 
utes of the United Stalles, gives ample authority for such removal ; 
and Judge Dillon, delivering the opinion of the court in the first 
case, used the following language, which I adopt as an expression 
of my own views : 

"The District of Columblà Is not a sanetuary to which persons commltting 
offenses against the United States may fly and be beyond the reach of justice, 
nor Is the law So defectlve that persons there commltting such offenses, and 
escaping or foùnd elsewhere, cannot be taken back there for triai." 

I do not deem it necessary to discuss other questions presented 
in the briefs of counsel — many of them, such as those going to the 
mère form of the indiCtment, being for the exclusive détermination 
of the court in which the indictment was found. The others hâve 
been fully considered, and it will be sufficient to say of them that, in 
my jud^ment, they are not sufïicient to justify me in refusing to issue 
the warirànt applied for. 

Application for warrant of removal granted. 
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nNITHD STATES T. EASTMAN. 

(Circuit Court, D. New Hampshlre. Angust 10, 1804) 

No. 610. 

1. NATiONAt Banks— MiSAPPMCATioR of Funds bt Offices— Indic!tment. 

An Indlctment of an oflicer of a national bank, under Rev. St § 5209 
[U. S. Comp. St 1901, p. 3497J, for mlsapplicatlon of funds, sufflclently al- 
lèges hls possession of the funds by an averment that he was président of 
the bank, and as such had access to Its funds, propertles, moneys, and 
crédits, wltb dutles to perform In tbelr control, management, and applica- 
tion. 

2. Saue. 

An indlctment of an offlcer of a national bank, ander Rev. St i S209 

[U. S. Comp. St 1901, p. 3497], for mlsapplicatlon of the funda or property 
of the association, sufflclently allèges the manner In whlch the mlsapplica- 
tlon was accompUshed where It charges that, having access to the funds 
and propertles of the bank, he wlUfully, unlawfully, fraudulently, and 
wltbout the consent of the bank, converted them to hls own use, or to the 
use of persons otber tban hlmself and other than the association. 

3. Same. 

An Indlctment charglng an offlcer of a national bank wlth mlsapplica- 
tlon of Its funds, or wlth maklng f aise entrles in its books, need not allège 
that the acts were done felonlously, where they are chargea to hâve been 
done wlllfuUy and wlth Intent to defraud the bank, and are such as ara 
made mlsdemeanors by the statute. 

4. Samk. 

Varlous objections to an Indlctment under Rev. St f B209 [U. S. Comp. 
St 1901, p. 3497], charglng an offlcer of a national bank wlth mlsapplica- 
tlon of funds and property, on the ground of Insufflclency of description of 
the property, consldered, and lield not well taken. 

5. Same— JoiNDEB of Offenses in Saue Indictmewt. 

Under Rev. St f 1024 [U. S. Comp. St 1901, p. 720], provldlng that In- 
dlctments shall not be deemed Insufflclent because of defects In form or 
other matters whlch do not aflfect the substantial rlghts of the aecused, 
an Indlctment under section 5209 [U. S. Comp. St. 1901, p. 8497], charglng 
a défendant, in différent counts, wlth oftenses against two différent na- 
tional banks, of each of whlch he was an offlcer, is not necessarily de- 
murrable ; but the proprlety of such Joinder In a glven case Is lef t to the 
discrétion of the court whlch maj compel an élection between the cou&ts 
or direct separate trials. 

On Demurrer to Indictment 

C. J, Hamblett, U. S. Atty. 

Sargent, Remick & Niles and H. I. Goss, for défendant 

A]1,DRICH, District Judge. It is altogether too late to attempt a 
return to old common-law refinements in criminal pleadings for the 
purpose of applying ancient rules to alleged statutory offenses. I as- 
sume in a case like this that it is not sufficient to charge the offense 
in the words of the statute, and I assume, further, that it is necessary 
to set forth ail the éléments of the offense charged with sufficient 
clearness to apprise the respondent with reasonable certainty of the 
nature of the accusation and of every substantial feature of the wrong 
charged against him ; and, upon this assumption, which includes a re- 
quirement sufficient to answer the demands of the Constitution in re- 
spect to the manner in which criminal accusations shall be preferred, 
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I think ail the questions présentée! by the spécial grounds of demurrer 
hâve been fuUy and authoritatively settled against the défendant. 

It must be remembered that the offense charged is misapplication 
of the funds of the bank, and liot embezzlement. Looking at the 
statute (Rev. St. § 5209 [U. S. Gomp. St. 1901, p. 3497]), aside from 
the offenses enumerated therein, other than those charged in the indict- 
ment in question, we find it declared that certain bank officers who 
willfully misapply any of the moneys, funds, or crédits of a banking 
association, or who make any false entry in any book, report, or state- 
mentipf a banking association, with intent in either case to injure or 
defraud the association, shall be deemed guilty of a misdemeanor. 

The charges preferred against the respondent are misapplication and 
false entry. It is not necessary in this case to deal with the 25 counts 
seriatim, and I do not feel Called upon to review at length the numerous 
décisions in the Suprême Court and elsewhere which bear upon the 
questions presented, and which hâve been so carefuUy and ably com- 
mented upon and criticised in the arguments. I shall state my con- 
clusions without much élaboration and with f ew citations of authorities, 
and, of course, give the respondent the fuU benefit of exceptions. 

Spéaking generally, in such counts of the indictment as relate to 
the Berlin National Bank the respondent is charged with being prési- 
dent of thfi association, and, as such, with having access to the prop- 
erties, moneys, funds, and crédits of the association, and with having 
to do with and assisting in the management, application, and disposi- 
tion thereof, and, having such access and duties to perform, that he, 
without the knowledge and without the consent of the bank, and with 
intent to injure and defraud the association, willfully misapplied the 
moneys, funds, and crédits, thereof, and that he did it unlawfuUy, fraud- 
ulently, knowingly, and designedly, by converting the same to his own 
use, and in other counts by converting the properties to the use of per- 
sons other than himself and other than the bank. 

The point is taken that there is no sufEcient allégation of possession 
to constitute a case of misapplication, but I think the allégation of ac- 
cess, control, and management a sufficient allégation of possession to 
describe that élément 6i the offense of misapplication, because it is a 
description of that kind of a possession which the statute was intended 
to protect. United States v. Northway, 120 U. S. 327, 332, 333, 7 
Sup. Ct. 580, 30 L. Ed. 664 ; United States v. Harper (C. C.) 33 Fed. 
471,475. _ , ,,:•,. 

The point is also taken that there is no sufficient allégation of the 
manner or the means by which the alleged misapplications were accom- 
plished. I do not think this point well taken. It is alleged that, having 
access to the properties of the bank, the respondent misapplied them by 
willfully, unlawfully, frâudulently, and without the consent of the bank, 
converting them to his i own use, and, in other counts, to the use of 
persons other than himself and other than the association. This would 
seem to be a sufficient allégation. of the manner and means of accom- 
plishing the resuit. It would seem;to answer the reasoning of United 
States v.Britton, 107 U. S. 655, 668, S Sup. Ct. 512, 523, 27 L. Ed. 520, 
where it is said, "It mù'st be à willful misapplication for the use or ben- 
efit of the party charged, or for some person or company other than 
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the association, with intent to injure and defraud the association;" 
and, moreover, I consider this point distinctly covered by the reasoning 
of Judge Putnam in Jewett v. United States, 100 Fed. 832, 837, 41 C. 
C. A. 88, 53 L. R. A. 568, decided by the Court of Appeals for this cir- 
cuit. 

There was considérable discussion as to the uncertainty of that fea- 
ture of the allégations which employ the word "conversion." Taken 
disconnectedly, the word "conversion" is susceptible of many meanings, 
but it must be accepted hère in the sensé in which it was used — that of 
alleging the fact that a président of a bank, having access to its prop- 
erty, misapplied it by unlawfully and fraudulently converting it to bis 
own use. 

In respect to the point that the indictment contains no allégation 
that the acts were done feloniously, I hâve only to say it is understood 
that where certain acts are declared by a statute to be an offense in the 
nature of a misdemeanor, without making felonious intent an élément 
of the offense, it is quite sufficient to describe the acts complained of 
as committed willfuUy, fraudulently, unlawfully, and with wrongful 
intent. 

The further point is taken that the allégations of conversion by East- 
man to the use of persons other than himself are not sufficient. This 
point is covered adversely to the respondent by United States v. Britton 
107 U. S. 655, 668, 2 Sup. Ct. 512, 27 L. Ed. 520, as well as by United 
States V. Northway, 120 U. S. 327, 7 Sup. Ct. 580, 30 L. Ed. 664, 
where it is, in effect, declared that the offense may consist of a con- 
version of bank properties to the use of the défendant or of some 
person other than the association, with intent to injure and de- 
fraud the association. 

The further point is taken that several counts of the indictment 
are indefinite and uncertain, because, in describing the property 
alleged to bave been misapplied, they set forth only by way of 
description "certain of said property, moneys, funds, and crédits; 
that is to say, certain moneys to the amount and of the value, in 
ail, of * * *; certain funds to the amount and of the value, in 
ail, of * * * ; certain crédits to the amount and of the value, 
in ail, of * * *" ; the point being that the différent kinds of 
property are not described with sufficient particularity. It must 
be borne in mind that ail the counts in this class set out that a more 
particular description of the property misapplied, and the value 
thereof, was to the grand jurors unknown. Without going much 
into the authorities, I think such a description sufficiently apprises 
the accused of the nature of the accusation to answer the purposes 
of the statute in this class of cases. In many cases greater par- 
ticularity would be impossible. Breese v. United States, 106 Fed. 
680, 688, 45 C. C. A. 535, and cases cited ; Frisbie v. United States, 
157 U. S. 160, 15 Sup. Ct. 586, 39 L. Ed. 657. Indeed, a similar 
allégation and description of property went unchallenged in the 
Jewett Case, to which we hâve referred; and an allégation em- 
bodying a description of property as "certain goods, chattels, and 
property, to wit, fifty pièces of paper, each of the value of two dol- 
lars; fifty railroad tickets, each of the value of two dollars," was 
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sustairied by the Suprême^ Court of Massachusetts, with the sugges- 
tion that the proof might.be applied to either description that was 
deemed proper, Commonwealth: v. Parker, 165 Mass. 526, 43 N. E- 
499. ,: ,. , 

It is objected as to count 1, and others like it, that an élément of 
uncertainty is introduced into the case by allégations under a vide- 
licet; involving various descriptions of a promissory note, or notes 
like that of the John G. West note in count 1. It is said in behalf 
of the défense that it is uncertain whether the description is of one 
note or of several. I think it is uncertain upon the wording of the 
allégations, but it is said in behalf of the government that only 
one note is intended, and the various descriptions are employed to 
avoid possible variance at the trial between the proof s and the 
allégation. Thèse counts are not necessarily bad by reason of 
répétition and uncertainty, because ail but the proper descriptions 
may be treated as surplusage at the trial. However, ail doubt and 
uncertainty is removed by the statement of couns€l for the govern- 
ment that the allegatidn in count 1 relates to one note; and, if this 
is not sufficient security to the respondent in the direction of re- 
moving uncertainty, the allégation in this respect should be made 
more certain by a limitation in the nature of a bill of particulars. 

The point is also taken , that the twenty-fifth count is uncertain 
and insufficient, in that it does not state that the $5,000 named in the 
alleged false entry was not paid to any person for Marshall's ben- 
efit, and that it is not alleged that it w^as within the scope of-the 
duties ot Eastman, as président, to make the entry. We think the 
question involved in this objection has been settled against the 
défendant by the reasoning in United States v. Harper (C. C.) 33 
Fed. 471, 480, and in Britton v. United States, 107 U. S. 665, 663, 
2 Sup. Ct.,512, 27 L. Ed., 520. In the last case the point was taken 
that therewas no allégation that the entry was made in an account 
of the bank in the due course of business. The sum of the reason- 
ing of thèse cases is thati it is quite sufficient to set out that the 
entries were made by an ofïîcer of the bank in the books thereof 
with intent to deceivdand injure the bank, and that the entries 
were false. It would be carrying reiinement in criminal pleadings 
to an impracticable extent, by requiring particular affirmative and 
négative averments cOvering every possible explanation which the 
person charged might make of the entry described and alleged to 
hâve been falsely made with intent to injure. 

Though nôt in the précise order in which the questions were 
raised by the -statement of the spécial grounds of demurrer, I think 
I hâve covered ail the questions presented for my considération, 
save the one which relates to a joinder in the same indictment, 
under differeht counts^: of alleged wrongdoing by the respondent 
in connection with the Berlin National Bank, as its président, with 
alleged wrongdoing by him in connection with the Gorham Na- 
tional Bank, in the capadity of its director and agent. As to this, 
Pointer v. United States, 151 U. S. 396, 14 Sup. Ct. 410, 38 L. Ed. 
208, is sufficient authority upon the gênerai question, that since the 
enactment of section 1024 of the Revised Statutes [U. S. Comp. 
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St. 1901, p. 720], joinîng several counts in one indictment against 
the same person which charge différent offenses in respect to dif- 
férent transactions, is not necessarily ground of demurrer. Still, 
while such joinder is authorized by this statute, the question of the 
propriety of joinder in a given case is left to the discrétion of the 
court, as fully explained by the case to which I hâve referred. It 
is unquestionably within the power of the court to compel the gov- 
ernment to elect upon which class of counts it will go to trial, and 
dismiss the others, or to direct separate trials upon the différent 
classes of offenses. This being so, it behooves the court to exer- 
cise great caution upon the question whether the défendant in this 
case would be unreasonably embarrassed and confounded in his 
défense by being put upon trial upon charges involving distinct 
and différent transactions connectée! with différent banks. I hâve 
considérable doubt — although I do not décide the question — about 
the justice of putting the respondent on trial at the same time 
upon charges of wrongdoing with the Berlin Bank, and upon 
charges of wrongdoing with the Gorham Bank ; they being diiïer- 
ent associations, doing business in différent places. It may be that 
the transactions are so connected together and running into each 
other, as was the case in the alleged wrongdoing in Pointer v. 
United States, that the two cases may properly, and with justice 
to the respondent and ail concerned, be tried together. However 
this may be — without deciding the question now — whenever it shall 
be made to appear, whether before the trial, at its inception, or during 
the progress of the trial, that the respondent would be unreasonably 
embarrassed by a trial together of the alleged offenses against the 
différent banking associations, the government will be compelled 
lO elect whether it will go to trial, or proceed with the trial, as the 
case may be, upon the counts relating to the Berlin Bank, or those 
relating to the Gorham Bank, 
Demurrer overruled. 



AUSTIN v. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court, D. Massachusetts. August 22, 1904.) 

No. 1,393. 

i; LiFB iNstrEANCE— Action on Policy— Défenses. 

The return or tender of the premlums recelved on a llfe Insurance poUey 
Is not necessary to entitle the company to défend an action on the poliey 
on the ground that it never went into effect. 

2. Same— Taking Effect of Polict— Good Health of Applicant. 

An applicant for llfe Insurance, who from a time prior to his application 
until his death some years after delivery of the policy suffered from 
nephritls, or Bright's disease, which was the direct, though remote, cause 
of his death, was not "in good health" when the policy was dellvered, with- 
in the nieaning of a provision thereln that it should not take effect untll 
dellvered while the applicant was in good health, nor untll the flrst pre- 
mium was paid while he was also in good health. 
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8. SaMŒ— DBWyEBT TO ApPLICANT NOT IN QOCD HealTH— EfiîECT OF AccePT- 
IHG'SûBSEijWNt PeEMIUMS. . 

- 'Pollèles of Ufe Insurance and the applications on which they were issued 
-ptovlded tliat they should net take effect or be in force until delivered to 
the applicant In person during his lifetime and whlle in good health, nor 
untll,the flrst payment was made thereon, aiso while he was In good health. 
They contained a further provision that after they should hâve been in 
continuons force for three years they should be Incontestable exeept for 
nonpayment of premlums or a misstatement of the âge of the insured. 
They were delivered, and the first premiums were paid thereon, when the 
applicant was not in good health, and ail stibsequent premiums were paid 
until his death, some flve years later. Beld that, while the policles did 
not take éffect on delivery, the àcceptance of the second premiums gave 
them effect as contracts, though roldable, and from that time they became 
subjeet to thé three-year provision. 

At Law. Actions on life insurance policies. 

The following is a copy of plaintifï's déclaration filed October 20, 
1903: 

Count 1. And the plalntifE saysi that the défendant corporation, on the 14th 
day of April, A. ï). 1897, made and issued to Jonathan W. Austln a policy <>(' 
insurance, à copy whereôf Is hereto annexed and made a part hereof, by viitiu' 
of whlch sald corporation insured the life of said Jonathan W. Austin in the 
sum of flve thousand dollars, payable at the death of said Jonathan W. Austln 
to Frances E. Austin, of Newton, in the county of Middlesex, if living at the 
time of the death of said Jonathan W. Austin, and otherwise to the executors 
of sald Jonathan W. Austin. And the plaintifC sàys that said Frances E. 
Austin died on the 4th day of October, 1899, whereby said policy, by its terms, 
became payable to the executors of said Jonathan W. Austin at his decease. 
And the plaintifC further says that said Jonathan W, Austin during his life- 
time b^d done and performed ail things by him to be done and performed by 
the térins of said policy ; that he had paid ail dues, fées, assessments, and 
premluins required by him to be paid. And the plaintiffl further says that said 
Jonathan W. Austin died on the 3d day of October, A. D. 1902. And the plain- 
tiff says that due notice and proofs of death of said Jonathan W. Austin were 
duly given tO; said défendant corporation as required by said défendant, but 
thàf thé défendant bas nèglected and refused to pay to the plaintifC the amount 
of said policy ; and the plaintiff says that the défendant owes her the full 
amount of said policy and interest thereon. 

Count 2. And the plaintifC further says that the défendant corporation, on 
the 14th day of April, A. D. 1897, made and issued to Jonathan W. Austin 
îuiother policy of insurance, a copy whereof is hereto annexed and made a 
part hereof, ^y ylrtue of which said corporation insured the life of said Jona- 
than W. AuStin in the sum of flve thbusand dollars, payable at the death of 
said Jonathan W. Austln tp, Frances B. Austin, of Newton, in the county of 
Middlesex, if living at the time of the death of said Jonathan W. Austin, and 
otherwise to the executors of said,' Jonathan W. Austin. And the plaintiff 
says that said Frances E. Austin died on the 4th day of October, 1899, whereby 
said policy, by its terms, becaiçie payable to the executors of said Jonathan 
W. Austln at his decease. And the plaintifC further says that said Jonathan 
W- Austin during bis lifetime had done and performed ail things by him to be 
done and performed by the terms of said policy; that he had paid ail dues. 
fées, assessments, and premiums required by him to be paid. And the plaintifC 
further says that said Jonathan W. Austin died on the 3d day of October, 
A. D. 1902. And the plaintifC says that due notice and proofs of death of Jon- 
athan W. Austin were duly glvên to said défendant corporation as required 
by said défendant, but that 'the défendant bas nèglected and refused to pay to 
the plaintiff the amount Of said policy; and the plaintifC says that the de- 
fendant owes her the fûll ateotmt of sald policy and interest thereon. 

Count 3. And the plaintîiff further says that the défendant corporation, on 
the 14th day of April, A. D. 1897, made and isstfed to Jonathan W. Austin 
another policy of insurance, a copy whereof is hereto annexed and made a 
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part hereof, by virtue of wbich said corporation insured the life of sald Jona- 
than W. Austin in the sum of flve thousand dollars, payable at the death of 
said Jonathan W. Austin to Frances E. Austin, of Newton, In the county of 
Middlesex, if living at the tiœe of the death of said Jonathan W. Austin, and 
otherwise to the executors of said Jonathan W. Austin. And the plaintiff says 
that said Frances B. Austin died on the 4th day of October, 1899, whereby said 
poliey, by its terms, became payable to the executors of said Jonathan W. 
Austin at hls decease. And the plaintiff further says that said Jonathan W. 
Austin during his lifetime had done and performed ail thlngs by him to be 
done and performed by the terms of said poliey ; that he had paid ail dues, 
fées, assessments, and premiums required by him to be paid. And the plaintiff 
further says that said Jonathan W. Austin died on the 3d day of October, 1902. 
And the plaintiff says that due notice and proofs of death of Jonathan W. 
Austin were duly given to said défendant corporation as required by said de- 
fendant, but that the défendant bas neglected and refused to pay to the plain- 
tiff the amount of said poliey ; and the plaintiff says that the défendant owes 
her the full amount of said poliey and interest thereon. 

The following are the iindings of law and fact: 

(1) The facts are as stated in the plaintiff's déclaration, except as follows: 

(2) Each of the applications for the policies in suit contains the following 
clause : 

"The applicant further agrées • * * that under no circumstances shall 
the insuranee hereby applied for be in force until payment In cash of the first 
payment,;while the applicant is in good health, and delivery of'the poliey to 
the applicant in person, during his lifetime and while in good health." 

(3) Each poliey contains the following clauses : 

"This contract shall not take effect until this poliey is delivered to the 
member in, person, during his lifetime, and while in good health, nor until the 
first payment is paid in cash hereon, while said member is also in good health." 

"If this poliey of Insurance shall bave been in continuons force for three 
years from its date, It shall thereafter be incontestable, except for nonpay- 
ment of premiums as herein proyided, or for misstatement of the âge of the 
member in the application theref or, ^ubjeet to the provisions hereof." 

"This contract shall be governed by, and construed only aceording to, the 
laws of thé State of New York,, the place of this contract being expressly 
agreed to be the home office of said association in the city of New York." 

(4) ïhe policies were delivered to Jonathan W. Austin, who was the ap- 
plicant theref or, and \vhose life was insured, on the 14th day of April, 1897, 
and he theu paid the first premium for each. 

(5) Jonathan W. Austin died on October 5, 1902. Meanwhile he paid several 
times each year, as each came due, ail the premiums as stipulated in each 
))oliey : and each of said payments was accepted by the défendant corporation 
without the expression of any protest, condition, or qualification ; but, so far 
as the acceptance of each was concerned, it was unqualified and unconditional. 

(6) The facts with référence to the condition of Jonathan W. Austin's health, 
as herein stated, were not known to the défendant corporation until after 
Austin's decease ; and seasonably, and in the proper manner, after they became 
known, the défendant corporation objected on that account to the payment of 
the policies, or any of them, but never returned or ofCered to return the pre- 
miums it had received. 

(7) On July 9 and 10, 1896, Jonathan W. Austin was attended by Dr. Horace 
A. Marion, a physician, who examined him at his request. He told Dr. Marion 
that he had been rejected on an application for life Insurance at or about that 
tinie on account of the discovery of albumen in his urine. As the resuit of 
this examination on the 9th and lOth of July, 1896, Dr. Marion discovsred 
albumen and blood in the urine. He agaln examined Jonathan W. Austin on 
the 5th of December, 1896, for the same trouble. At that time said Austin 
passed about an ounce of urine, stating that the quantity was greater than 
normal, and that he arose once or twice at night, and passed urine very fre- 
quently. The examination on December 5, 1896, disclosed streaks of albumen 
in the urine, no sédiment under the microscope, numerous blood corpuscles 
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wlth neyer Iwc corpuscles together, and congested kldneys. Dr. Marion further 
attep4ea sftld Jonathan W. Austin for the same trouble on November 12, 1898, 
November 20 and 22, December 11, 1899, March 5 and April 6, 1900, and on 
November 28; 1901 ; at ail of whlch times he examined sald Austin's urine, 
and f oynd OB each occasion albumen and granular casts, and the same trouble 
which he<Baid Marion) found to exist in 1896. Dr. Marion testifled, and such 
was the (act, that the immédiate cause of death was apoplexy, the remote 
cause beÎJJg; arterio sclerosiSi heart hypertropby, and nephritis. An expert 
testifled, and his testimony was not contradicted, and was true, and the f act is, 
that in Jijly,: 1896, said Jonathan W. Austin was suffering from nephritis, 
commonly known as "Bright's disease," a sequel to the arterio sclerosls. There- 
afterwards the disease nephritis run its natural course, with the death of 
said Jonathan W- Austin its sequel. Therefore the court flnds that the disease 
which resulted in the death of said Jonathan W. Austin existed in July, 1896, 
and ever after until his death, and was the cause of his death; and that when 
the policles were applied for the sald disease was not in merely the incipient 
stage, but was pronounced, and, although not then perceptible to the casuai 
observer, It was clearly marked, and perceptible on a proper médical examina- 
tion. 

(8) As a necessary séquence to the above facts, the court flnds that Jonathan 
W. Austin was not in good health, within the meaning of the applications and 
policies, either when the applications were made, or when the policles were 
dellvered, or the flrst premlums wçre paid. 

. (9) Therefore the court flnds that the policies were not In force, and did 
not take effect, in conséquence of the delivery thereof, or in conséquence of the 
payments of the flrst pçeimiums named therein. 

(10) The court understands that the laws of the state of New York are to be 
taken cognizance of without aûj* flndings in référence thereto. Nevertheless 
the court flnds that thei'e is no pecullarity in the laws of that state affeetlng 
this case, and no authoritative décisions of the courts of that state concerning 
the issues presented herein. 

(11) The court flnds that, notwithstandlng the foregoing facts wlth référence 
to the health of Jonathan W. Austin were not known to the défendant corpora- 
tion as herein stated, yet by force of law, under the facts found herein, the 
payment of the second premium payable on each pollcy according to the terms 
thereof, and the acceptance thereof by the défendant corporation, created such 
a contract with référence to each policy that, as a conséquence thereof, each 
policy, within the meaning of the expressions herein quoted therefrom, was in 
force and took efCect at and from the payment of said second premium. By 
this it is not intended to flnd, and the court does not flnd, whether or not, after 
the payment of the second premium, either policy could be avoided for fraud 
or for breach of warranty, or for any other cause; but it flnds only that on the 
single point as to whlch it Is requlred to flnd the acceptance of the second 
premium rendered ineffectuai, from the time of the payment thereof, the spe- 
ciflc provision or provisions, In substance, that the policy should not take effect 
until delivered while Jonathan W. Austin was In good health, nor until the 
payment of the flrst premium was made while also he was in good health. 

Joseph Bennett, for plaintiff. 
Victor J. Loring, for défendant. 

PUTNAM, Circuit Judge. The facts in thîs case are sufRcîently 
shown by the plaintiff's déclaration and the fîndings of law and fact 
filed this day. , ' 

Only one issue is made by the défendant corporation. No claim is 
made by virtue of any alleged fraud, warranty, or représentation. 
Its case is rested entirely on the provisions in the applications and the 
policies thàt the policies were not to be in force, and that the contracts 
should not take effect, ùtitil the policies were delivered to Jonathan W. 
Austin, who was the applicant therefor, and whose life was insured,. 
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while he was in good health, nor until the first premiums were paid 
while also he was in good health. 

The findings accompanying this opinion state that the premiums re- 
ceived by the défendant corporation hâve never been returned, and no 
offer has ever been made to return them. This, however, is not of 
conséquence, because, under the settled rules of the law of insurance, 
if the policy was never in force, it, of course, never attached, and no 
action could be brought upon it whether the premiums were returned 
or not. The remedy for a return of the premiums, according to the 
same settled rules, would be by an action therefor. 

With référence to the meaning of the words "in gobd health," tlie 
expression explains itself better than any explanation which we could 
make in référence to it. Ail we need to say in this connection is that 
in holding that the applicant was not at the essential times "in good 
health" within the intent of the applications and of the policies we re- 
gard ourselves as well within the dividing Unes which hâve been so 
often practically fixed by the courts and text-writers, some of which 
are referred to and explained by the Circuit Court of Appeals for this 
circuit in Hubbard v. Mutual Reserve Association, 100 Fed. 719, 40 
C. C. A. 665, and Provident Society v. Hadiey, 102 Fed. 856, 43 C. C. 
A. 25. The latter case appears in this court as Hadiey v. Provident 
Society (C. C.) 90 Fed. 390. 

It is plain that the expressions in the i applications and the policies 
"in force" and "shall not take eflfect" must necessarily be taken in some 
sensé in a qualified manner. According to the underlying rules of 
insurance, Jonathan W. Austin's life, at the time when the policies 
issued, was not an insurable risk; and therefore, except for the com- 
plications which arise in matters of life insurance on account of the 
numerous stipulations in Icontracts for this class of insurance, it might 
be said that the policies never attached, and, in that sensé, were never 
in force, and, of course, never took efïect. But in the présent case 
it is clear that thèse expressions hâve npt that broad range, and merely 
intend to distinguish between policies which hâve not been delivered, and 
those which hâve been delivered. In the view of the underlying rules 
of insurance when not qualified or lîmited by stipulations, which. stip- 
ulations hâve, of course, an implied as well as an, express efïect, thèse 
policies would not hâve been in force or in efïect, but, in view of the 
usual provisions of such policies, on which those now under discussion 
are built up, it is impossible to look at this case from that standpoint. 
What the provisions in this case hâve référence to is not to the ordinary 
rules which are related to the broad principles of insurance to the 
efïect that the policies never attached, but they are to the efïect that 
the policies were to be regarded as though they had never been deliv- 
ered. Their efïect is that, unless the terms of those provisions of the 
policies are complied with, there is no contract in any serise of the word. 
But when the défendant corporation received the second premium it 
was not entitled to receive it unless there was then an existing con- 
tract of some nature, even though one which might be avoided either 
by proof of fraud, or a breach of warranty, or by showing that the 
applicant was not in good health when the first premium was paid. 
The défendant corporation was not entitled to receive the second pre- 
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mium if the contract were only în embryo, and its réception of it rati- 
fiée! the policy as having corne into life and existence, although its life 
and existence might aïterwards be terminated. Consequently, from 
the time the second premium was received, the provision in each policy 
rendering it incontestable came into effect, even with référence to ail 
questions arising in connection with the delivery of the policy and the 
payment of the first premium, ■ This, of course, would not hâve barred 
the défendant corporation from repudiating the contracts indicated by 
the several policies on discovery that within the period of three years 
named in the provision as to incontestability the applicant was not in 
good health when the first premium was paid. But, subject to that 
fact, the propositions which we enunciate déclare a Sound rule of law, 
applicable' ta ail contracts which hâve at a prior stage remained in 
embryd; or otherwise in mère incipiency, whether by an escrovv, or 
other quàlified delivery of the instrument, or by provisions like those 
we are discussing. Moreover, in the présent case it is especially appli- 
cable, because it gives f uU eflfect to what was undoubtedly the expecta- 
tion of the parties to thèse policies, although they failed to use lan- 
guage which directly embodied it. 

Notwithstanding the apjparent anxiety of the défendant corporation 
that the court did not or would not appreciate its propositions, we wish 
it understood that they are perfectly clear and perf ectly well understood, 
and that ■wie.'ieave the case to tum in no way on those which usually 
arise iri casés' of this class; It is on that account that we add that none 
of the décisions cited by the plaintifï, not even Wright v. Mutual Ben- 
efit Life Association, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 
Am. St'Rep. 749, or any other décision of any court of the state of 
New Yorkj reaches thequestion before us. 

It is ordered that the findings of law and fact in this case under 
date of August 22, 1904, be entered of record, that either party may file 
a draft bili pf exceptions on or before the 19th day of September next, 
that either party may filé corrections of the other party's bill of excep- 
tions on or before the 3d day of October next, and that upon the set- 
tlement of the bills of exceptions judgment will be entered for the plain- 
tiff for the amount of alhthe policies, with interest from the time the 
same were payable according; to the terms thereof. 



In re ROGEBS & WOODWARD. 
In re RAWSON. 
i (District Court, D. Vermont. September 8, 1904.) 

ÇHàTTEt I^OETQAGE— Va-LIPITT — BlItLDING ON LEASBD LaND, 

A biiliàjng ereetec^ by lessees on land upon which theyheld a lease for 
a deflnlte ■Ééïin, termlnable thereafter by the lessor by a three months' 
notice, ànfl whloh provlded that the building should be the property of the 
lessees, with -the rlght tO; rëmove the same, on the tei^mlnation of the lease 
attached. rtp^ ^he leaseîipld estate, and became real property, and, under the 
law of Veriiïbnt, did not pass by a chatte! mortgagè not witnessed and re- 
corded là We- land records, as requlred by the statute in case of a mortgagè 
of real estate. 
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2. Bankbuptot — Peopeety Passing to Trustée — Personal Propektt in Pos- 
session DP MOETGAGEE. 

Under the law of Vermont as eonstrued by Its hlghest court, a chattel 
mortgage is good as to after-acquired property of whlch the mortgagee 
bas taken possession ; and having the right, under such law, to take pos- 
session at any tlme, as well before as after condition broken, a transfer 
of the property to hls possession by the mortgagor wlthin four months 
prlor to bankruptcy does not create an unlawful préférence, but on the 
subséquent bankruptcy of the mortgagor the right to redeem only passes 
to the trustée. 

In Bankruptcy. 

Ira H. La Fleur, for claimant, 
W. A. Davis, for trustée. 

WHEELER, District Judge. The bankrupts had a lease of land : 
"To hâve and to hold the same, with ail the appurtenances thereunto 
belonging, until requested to vacate by the party of the first part 
upon three months' notice, commencing on the 18th day of Octo- 
ber, 1900, to be occupied by said party of the second part for the 
érection of a building to be used as a shoe store, subject to the pay- 
ment of a rent of one hundred dollars in monthly installments," 
with covenants for quiet enjoyment, for occupation and payment 
of the rent, with a right to re-enter and vacate the lease on non- 
payment for three months, with an agreement that the building 
should be built at the sole expense of the lessees, and should "be and 
remain their sole and separate property, and that they shall hâve 
the right to remove or sell said building at the expiration of this 
lease." 

The store was built, and stocked with goods, and a chattel mort- 
gage was made of the building, "together with ail our right to re- 
move the same," and of the stock in trade, fixtures, etc., "now in 
said store," with permission "to sell and dispose of said stock in 
trade upon the condition and provided that they shall immediately 
within a reasonable time replace such goods as may be sold with 
other or similar goods of equal value, so that the value of said stock 
in trade shall at ail times be equal to what the same is at the time 
of the exécution of this mortgage," with provision that the mortgage 
should "extend to and cover ail goods purchased or obtained to 
l'eplace any goods now in said store and covered by this mortgage, 
and that this mortgage shall cover any goods now in said store 
and covered by this mortgage, and that this mortgage shall cover 
any goods hereafter to be acquired that may at any time form part 
of said stock in trade in said store during the life of this mortgage," 
to secure a note of $1,500, due in five years, with interest annually. 
Goods were added to the stock to the amount of $1,030.35, and the 
interest on the mortgage was paid as it became due. The mort- 
gagors became insolvent, and one of them succeeded to the busi- 
ness, and afterwards proposed to the mortgagee to let him hâve 
$500 more, with which he told the mortgagee "he could pull 
through." The mortgagee refused, and the goods and store were 
turned over to the mortgagee within the four months before bank- 
132 F.— 36 



562 132 FEDERAL REPORTER. 

ruptcy, wjth the intent of bôth, as found by the référée, to give the 
mortgagee^ préférence oyer the other creditors. 

Question ,is made whèiheir the mortgagee can hold the building 
and the after-acquired goods against the trustée. As to the title 
le the property at the commencement of the bankruptcy proceed- 
ings, the , laws of the state govern. The mortgage appears to be a 
good clîa.ttel mortgage for what it covers, but it has only one wit- 
ness, and was not recorded in the land records. The statute author- 
izes such a mortgage of "personal property" only, and this one will 
not hold the building if it is real property. Whenever the owner 
of a building has any estate in the land, the title to the building 
attaches to that estate, and is as much real estate as that in the land 
is. 2 Black. Com. c. 2. Hère is an estate in the land that cannot 
be terminated but on three months' notice to quit, or by re-entry on 
three months' failure to pay. It is for a definite time, and although 
at will after the time, it is greater than an estate at will. That the 
lessors are the gênerai pwners of the land and the lessees owners 
of the building is not at ail décisive of this questioUj but that they 
own an esta,te in the land on which the building stands is. Staf- 
ford V. Adair, 57 Vt. 63. The chattel mortgage does not seem to be 
suffîcient, according to thèse principles, to hold the building. Ac- 
cording to the laws of the state as they appear to hâve been inter- 
preted by its highest court, possession of after-acquired property 
under such a mortgage as, this brings it within the opération of the 
mortgage as of its date (Thompson v. Fairbanks, 75 Vt. 361, 56 Atl. 
11), and the mortgagee is çntitled to possession at any time before, 
as well as after condition broken (McLoud v. Wakefield, 70 Vt. 558, 43 
Atl. 179). The préférence acquired by the giving ànd taking of pos- 
session, although within the four months, appears to hâve been only 
such as the mortgagee was entitled to. He got only what belonged 
to him before. Thompson v. Fairbanks, above cited. When the 
bankruptcy proceedings came, he had accordingly this property in 
his hands under his mortgage lien, and the right to redeem only pass- 
ed to the trustée. 

Judgment for trustée as to building and for claimant as to after- 
acquired goods. 



In re HALSELU 

(District Court, N. D. Texas. September 22, 1904.) 

No. 326. 

1. Bankbtiptct — Dischaegé-j-^VabiaNcb between Spécification of Objec- 
tion AND BbOOF. 

A spécification of objection to a bankrupt'a discharge, on the ground 
that his books of account,, which are referred to and produced, were pur- 
posely so kept as to conceal his flnancial condition, which charge was not 
SHstained by the évidence, will not warrant a refusai of discharge on the 
ground that for some yéars prior to the bankruptcy the bankrupt dld not 
keep any books of account ; ; 
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In Bankruptcy. On exceptions to report of référée on contesta- 
tion of the bankrupt's discharge. 

Simmons, Tankersiey & Clendenen, for the bankrupt. 

MEEK, District Judge. The référée to whom was referred as 
spécial master the issue raised on the right of the bankrupt to his 
discharge recommends that it be not granted, for the reason that 
the bankrupt, with intent to conceal his financial condition, failed 
to keep books of account or records from which such condition 
could be ascertained. Section 14, par. b (2) of the bankruptcy act, 
as amended by Act Feb. 5, 1903, c. 487, § 14, 32 Stat. 800 [U. S, 
Comp. St. Supp. 1903, p. 416], provides as follows: The bank- 
rupt shall be granted his discharge unless he has, "with intent to 
conceal his financial condition destroyed, concealed or failed to 
keep books of account or records from which such condition might 
be ascertained." The only spécification having any référence to 
the books of account or records of the bankrupt is the first, which 
is as follows: 

"The sald R. K. Halsell, having been requested to produce his books of ac- 
count and records from whicb the condition of his estate might be ascertained. 
has placed in the hands of Stuart Miller, the trustée, two books purporting 
to be ail that he has showing the condition of his estate. Said books are pre- 
sented herewith for the inspection of the court. The sald City National Bank 
and J. tlllman would show that said books were so kept with intent to conceal 
his financial condition ; that there cannot be ascertained theref rom the true 
condition of his estate. It is not shown by said books that said bankrupt is 
indebted to any person whomsoever," 

The most libéral construction of this spécification under the rules 
of pleading will not admit of it being construed to include a charge 
that the bankrupt failed to keep, in a sensé of there being a total 
absence of, books of accounts or records from which his financial 
condition might be ascertained. The spécification, while inarti- 
ficially drawn, when read fairly and as a whole, complains simply 
of the manner in which the two books of accounts produced by the 
bankrupt were kept. The référée properly concludes that the 
charge the bankrupt kept the books he produced in the manner he 
did with intent to conceal, and so that his financial condition could 
not be ascertained therefrom, was not sustained. Thèse books 
were commenced or opened in June, 1896, and the last entry rela- 
tive to his cattle transactions, which was his chief business, was 
made in January, 1897, a year and six months before the bank- 
ruptcy act went into efïect. The referee's findings upon which he 
recommends the bankrupt be denied his discharge relate wholly 
to the failure of the bankrupt to keep any books of account or 
records whatever since the bankruptcy act became effective, and 
while his aiïairs were involved, and he was in a failing condition. 
Under a spécification properly raising this issue, and after full 
hearing of the évidence of the contesting creditors and bankrupt 
on such issue, the finding and conclusion of the référée might hâve 
been fairly indulged, but not on the issue as made. 
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The exceptions to the report of the référée on behalf of the bank- 
rupt win be sustained, the bankrupt will be granted his discharge, 
and the costs of the contestation will be taxed against the contest- 
ing creditors. 



UNITED STATES v. FOUR LORGNETTE HOLDERS. 

In re ZOLLI. 

(District Court, D. New Jersey. September 3, 1904.) 

1. Vacation of Judgment— Powee of Couet aiteb Tebm. 

A judgment of forfeiture against imported merchandlse for an alleged 
attempt to defraud the customs laws cannot be vacated on a pétition 
flled after the term, and more than two years after its entry, to permit 
the importer to défend, on the ground of irregularitlea In the procédure ; 
no mistake or clérical error being alleged. 

On Pétition of Luigi Zolli to Vacate Judgment. 
Lorenzo UUo, for petitioner. 

LANNING, District Jiidge. On August 26, 1895, the United 
States attornèy for the district of New Jersey filed in this court 
an information alleging the seizure on land at the port of Hoboken, 
N, J., by the inspector of customs, of certain merchandise imported 
by Luigi Zolli with intent to defraud the revenue of the United 
States, and thât the rnerchandise had thereby become forfeited to 
tlie United' States. A decree of forfeiture, was entered by default 
on September 24, 1895. The property was subsequently sold by the 
marshal, arid^-âri orderof distribution of the proceeds was made 
January 3, 1896. On February 11, 1898, Luigi Zolli filed his péti- 
tion alleging tarions irregularities in the procédure, and a failure 
on the part of the court to acquire such jurisdiction of the cause 
as to autlKbrize the decree. The pra.yerof the pétition is that the 
judgment beAracated, to the end that the petitioner may make claim 
to the merchandise and answer the information, and take such 
further steps' as mày bé neeessary tb recdver the merchandise, or 
the value thereof. It is upon this pétition and the proofs there- 
under takén' that the présent hearing is had. 

Assuming that ail thé allégations of irregularity in the pétition 
are true, this court iè'without power to dîsturb the decree. A 
period of more than two years intervened between the date of the 
decree and the date of fîling the pétition. The gênerai rule is that 
a court caiinot set asidb itS judgment or decree except during the 
term within which it Was entered. A f ew exceptions to the rule 
exist, allowing the correction of clérical errors, or errors of mère 
f orm, or the présentation of a material f act by a writ of error coram 
vobis. None of thèse exceptions, however, extend to a case like 
the one before me. Heré the alleged error is in the judgment itself. 
The application is, not to correct some clérical error in it, but 
to set it: aside, and treat it as a nullity, to the end that the peti- 
tioner may interpose his claim to the property. In Cameron v. 
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M'Roberti, 8 Wheat. $91, 4 L. Ed. 467, the Suprême Court held 
that a Circuit Court of the United States could net set aside a 
decree after the term in which it was entered, even though the 
fact should be that the parties were ail citizens of one state, and 
the court would hâve been compelled to dismiss the suit for want 
of jurisdiction if that objection had been made in due time. In 
Sibbald v. United States, 12 Pet. 492, 9 L. Ed. 1167, it was said : 

"No prlnclple is better settled, or of more unlversal application, than that 
no court can reverse Its own final decrees or judgments, for errors of fact or 
law, after the term In whlch they hâve been rendered, unless for clérical mls- 
takes, or to reinstate a cause dlsmlssed by mistake; frona whlch It follows 
that no change or modification can be made whlch may sùbstantially vary or 
afCect It In any materlal thlng. Bills of review in cases of equlty, and writa 
of errer coram vobis at law, are exceptions which cannot afCect the présent 
motion." 

To the same efifect are Bank of the United States v. Moss, 6 How. 
30, 12 L. Ed. 331 ; Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797 ; 
Schell V. Dodge, 107 U. S. 629, 2 Sup. Ct. 830, 27 ly. Ed. 601; Phil- 
lips V. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013. 

The conclusion reached is that the pétition must be dismissed. 



tfATLOR V. FINE GROVE TP., SALUDA COUNTT, S. 0. 

(Circuit Court, D. South CaroUna. September 15, 1904.) 

L Municipal Bords— Peopbbxt Chabqed with Payment— Chanqb of Bound- 

ABIES. 

Where, after the Issuance of bonds by a townshlp, ail but a small part 
of it was Included in a new county and its boundarles changed so as to 
Include new terrltory, the taxable property of the old and new townships, 
however, being sùbstantially the same, the new townshlp became the légal 
successor of the old, and ail the terrltory and property thereln became 
llable for the payment of the bonds, In the absence of any provision In the 
législative act addlng the new terrltory exempting it from such liability. 

Application for Writ of Mandamus. 

Shields & Mountcastle and Haynsworth & Parker, for plaintifF. 

J. Wm. Thurmond, B. W. Crouch, and E. S. Blease, for défendant. 

PRITCHARD, Circuit Judge. This is an application for a writ of 
mandamus against the county auditor and county treasurer of Saluda 
county to compel them respectively to assess and collect a tax against 
the property within Pine Grove township to pay a judgment recovered 
by the plaintiff against the défendant for the sum of $3,639.58, and for 
cost, $40.75. This judgment was recovered in this court on April 
14, 1896, upon coupons eut from bonds issued by said township under 
an act of the Législature. Execution was duly issued upon said judg- 
ment, and was returned by the marshal unsatisfied. The statute un- 
der which the bonds were issued required that the county auditor and 
county treasurer should assess and coUect against the property within 
the township a sufficient tax to discharge said bonds. A rule was issued 

f 1. Bffect of dissolution and reincorporation of municipality or municipal 
Indebtedness, see note to City of Uvalde v. Spier, 33 0. C. A. 506. 
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against thèse officers requiring theiix to show cause why a writ of man- 
dartius iShould not issue against them compelling them to assess and levy 
said tax. : Thèse officers made return, but for the reasons herein- 
after set forth it is adjudged that the said return is insufficient. 

: = At the time of the exécution of the bonds in question Pine Grève 
township was included within Edgefield county, but afterwards, to wit, 
in the year 1895, by résolution of the Constitutional Convention, the 
county of S^luda was formed out of a portion of Edgefield county, and 
ail of Pine Grove township, except a small portion, was included in 
the county of Saluda. Subsequently respondent claims a portion of 
another tçrritory was added to Pine Grove township, which respondent 
says w^s ki^own'as "No. 4." It is contended by respondent that, inas- 
much as a portion of the territory which originally constituted the town- 
ship of Pine Grove is not included in that portion of Pine Grove tow-n- 
ship which .isnow a part of Saluda county, the court is powerless to 
proceed against that portion of the territory, embraced in the county of 
Saluda. .It was held to the contrary in Mobile v. Watson, 116 U. S. 
289, 6 'Sup..Ct. 398, 29 L. Ed. 620, and, among other things, Mr. Jus- 
tice Woods, who rendered the opinion in that case, said: 

"From thls paper and other admissions made in the answer of the port of 
Mobile to the rule to show cause, and the législation of the state of Alabama 
made a part of the record, It appears that on the day when the act was 
passed vacftirig and annulling ^ the charter and dissolving the corporation of 
the City of* Mobile another act Was passed to incorporate the port of Mobile ; 
that ail the, territory embraced within the limits of the port of Mobile was 
formed of part of the territory, and included ail the thickly settled and closely 
built portion ofthè city of Mobile ; that out of more than $16,000,000 of taxable 
property of the city of Mobile ail but $900,000 was included with the Umits 
of the port of Mobile; and that fourteen-flfteenths of the inhabltants of the 
city of Mobile were inhabltants of the port of Mobile. While, therefore, the 
area of territory of the port of Mobile was little more than half that of the 
city of Mobile; Jt Is apparent that the former included substantially the same 
taxable property, and the samè body of people, as the city of Mobile. It 
further appears that ail the prbilèrty, except its wharves, of the city of Mobile, 
used by it for public and goverhmental pUrposes, was by the authority of the 
act of February 24, 1881 [Acts 1880-81, p. 402], turned over and delivered to 
the port of Mobile for its use, wlthout compensation to be pald therefor. We 
are of opinion, upon thls state of the statutes and facts, that the port of 
Mobile Is the légal successor of the city of Mobile, and liable for its debts. The 
two corporations were eomposed of substantially the same communlty, included 
within thelr limits substantially the same taxable property, and were organized 
for the same gênerai purposes." 

It is further contended by respondent that, inasmuch as new terri- 
tory has been added to the territory of Pine Grove which was not in- 
cluded as a part of said township at the time the bonds were issued, 
said territory is not subject to the liabilities incurred by the township 
of Pine Grève at that time. It was within the power of the Législa- 
ture to hâve exempted the newly acquired territory from any liability 
which may hâve attached to the old territory, but, inasmuch as the act 
which créâtes the new county makes no such provision, the inhabitants 
within such territory are liable for their propbrtionate share of any in- 
debtedness which may hâve been incurred by the township as originally 
constituted. "When one municipal corporation is annexed or merged 
into another, the territory and property of the former become, as a rule, 
liable for the debts of thè latter." Smith v. Saginaw, 81 Mich. 123, 
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45 N. W. 984; State v. Cincinnati, 62 Ohio St. 419, 40 N. E. 608, 27 
L. R. A. 737 ; Laramie Co. v. Albany Co. et. al., 92 U. S. 307, 23 L. Ed. 
652; Mt Pleasant v. Beckwith, 100 U. S. 514, 25 L. Ed. 699; Watson 
V. Commrs. Pamiico Co., 82 N. C. 17 ; Windham v. Portland, 4 Mass. 
389 ; Bristol v. New Chester, 3 N. H. 621; Springwells v. Wayne, 58 
Mich. 240, 25 N. W. 329. 

Ail other questions raised by respondent hâve been disposed of in 
the case of Ex parte Folsom, Folsom v. Township of Ninety-Six, 131 
Fed. 496, in an opinion filed in this court on July 30, 1904. 

It is therefore ordered that a writ of mandamus issue to B. F. Webb, 
county auditor of Saluda county, and his successors in office, and to H. 
B. White, county treasurer of Saluda county, and his successors in 
office, commanding the said county auditor and his successors in office 
to assess against the property within Pine Grove township a sufficient 
per centum to pay the judgment in said case and ail costs, including 
the costs of this proceeding, said assessment to be made at the same 
time and manner provided by law for the assessment of other taxes, and 
commanding the said county treasurer and his successors in office to 
coUect the said tax under the same régulations goveming the collection 
of other taxes, and pay over the same to the judgment creditors ; and 
that said officers continue to make assessments and collections as afore- 
said until the said judgment and costs be fully satisfied. 



8US0N0 T. COKESBURT TP., ABBEVILLE COUNTY, S. a 

(Circuit Court, D. South Carollna. September 15, 1904.) 

1, Municipal Bond»— Pbopebtt Ceaboed with Patmbnt— Changk of BotrifD- 

ABIE8. 

The fact that In transferring a township Into a new county, after It had 
Issned bonds, a small portion of the terrltory was left In the old county, 
doés not prevent that wlthîn the limita of the new county from belng sub- 
jected to taxation for the payment of the boada. 

On Application for Writ of Mandamus. 

Shields & Mountcastle and Haynsworth & Parker, for plaintiff, 
F. B. Grier and J. B. Park, for défendant. 

PRITCHARD, Circuit Judge. This Is an application for a writ ot 
mandamus against the county auditor and county treasurer of Green- 
wood county to compel them respectively to assess and collect a tax for 
the pa)Tnent of a certain judgment recovered by the plaintiflf "against 
the township of Cokesbury, amounting to $3,698.86, with interest from 
October 21, 1899, and for $43.75 cost. This judgment was recovered 
on certain bonds issued by the défendant township under an act of the 
Législature. Execution was duly issued and returned by the marshal 
unsatisfied, and the officers aforesaid hâve neglected and failed to 
levy and collect the tax as required by the aCt authorizing the issue of 
the bonds. Thèse officers, in response to the rule to show cause, hâve 
made their return, which for the reasons heretofore set forth in the case 
of Taylor v. Township of Pine Grove, 132 Fed. 5C5, is adjudged in- 
sufficient. 



e 
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At thei^irtijB the bonds were issued Cokesbury township v^as situate in 
4bbèyiIIè ccf^iinty, but afterwards, to wit, in the year 1897, the county 
of GreenïV^pd was created under an act of the General Assembly out 
of a portipn of Abbeville county, and ail pf Cokesbury township, except 
a sniali portion, was induded within the limits of the new county of 
Greenwood. It is contended by respondent that, as a portion of the 
territory priginally comprising Cokesbury township was left in tlie 
county of Abbeville, the court is powerless to proceed against that por- 
tion of the territory of Cokesbury township which was embraced in the 
county of Greenwood. This contention is contrary to the doctrine an- 
nounced in Mobile v. Watson, 116 U." S.- 289, 6 Sup. Ct. 398, 39 h. Ed. 
620, quoted ty, this court in the case of Taylor v. Township of Pine 
Grove, 132 Fed. 565 (just handed down), as well as the other authorities 
cited, and, which are hereby cited with approval as conclusive authority 
in the présent case. 

Ail other questions raised by respondent hâve been disposed of in the 
case of Ex parte Folsom, Eolsom v. Township of Ninety-Six, 131 Fed. 
496, in an opinion fîled in this court on July 30, 1904. 

It is ttjer^fore ordered that a writ of mandamus issue to T. A. Gra- 
ham, county, auditor for Greenwood county, and his successors in office, 
and to J.. W. Graham, county treasurer of Greenwood county, and his 
successors in office, comijianding the said county auditor and his suc- 
cessors in office to assess against the property within Cokesbury town- 
ship a suificient per centum to pay the judgment in this case and ail 
costs, including the costs of this proceeding, said assessment to be made 
at the s&îrfè time and manner provided by law for the assessment of 
other taxqs, ; and ; .commanding the said county treasurer and his suc- 
cessors in office to collect the said tax under the same régulations gov- 
erhing the collection of other taxes, and pay over the same to the judg- 
ment creditors; and that said officers continue to make assessments and 
collections as aforesaid until the said judgment creditors be fuUy satis- 
fied 



ÇUTLER et al. T. ATLANTIC & N. 0. R. CO. 

(Circuit Court, E. D. North Carollna. September 20, 1904.) 

1. CiBcuiT CouBT— Bfïect OF Appeal hiom Inteelocxjtobt Oedjib. 

An appeal from an liiterlocutory order of a Circuit Court granting or 
contlnulng an injunctlon or appolntlng a recelver, taken under the provi- 
sions of Act June 6, 1900 (31 Stat 660, c. 803, § 7 [U. S. Comp. St. 1901, 
p. 550]), doeg not affect the power of the trial court to proceed wlth the 
cause with respect to any matter not Involved in the appeaL 

In Equity^ 

Argo & Shâfïer, F. I. Psborne, Woodyille Fleming, W. H. Day, 
W. W. Clark, and W. C. Maxwell, for complainants., 

Pou & Fiîllèf, Thos. J. Jarvis, T. B. Womack, C. U. Busbee, and W. 
C. Munrbe, for défendant. 

PURNELL, District Judge (orally). The difficulty with members of 
the bar practicîng in courts of c6mmon-law jurisdiction is the fact that 
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tlie furisdiction of this court is statutory stricti juris, and members of 
tfie bar do not carry statutes around with them as they do the principles 
of the common lawy and seldom take the trouble to examine the stat- 
utes. The Circuit Court of the United States in this circuit, when 
there is a full bench, consists of the Chief Justice, Circuit Judge, and 
District Judge. In the absence of one, the other exercises the power 
of ail three, as provided in section 609, Rev. St. [U. S. Comp. St. 1901, 
p. 494], and subséquent statutes. You should mark, therefore, the 
action of the court in opening in due form, the term not being ended ; 
and when open the presiding judge exercises the jurisdiction of ail 
three judges as though they were présent. That is one provision I 
wish to call to the attention of the members of the bar. 

Appeals are also strictly statutory. U. S. Comp. St. 1901, p. 550, 
Act March 3, 1901, 30 Stat. 660, c. 803, § 7, provides: 

"That where, upon a hearing in equity In a District Court or In a Circuit 
Court, or by a Judge thereof In vacation, an Injunctlon shall be granted or 
contlnued or a recelver appolnted, by an Interlocutory order or decree, In a 
cause in which an appeal from a final decree may be taken under tbe provi- 
sions of this act to the Circuit Court of Appeals, an appeal may be taken 
from such interlocutory order or decree grantlng or continulng such injunc- 
tlon or appolntlng such recelver to the Circuit Court of Appeals: provided, 
that the appeal must be taken wlthin thlrty days from the entry of such order 
or decree, and It shall take precedence In the appellate court; and the pro- 
ceedlngs in other respects In the court below shall not be stayed, unless other- 
wlse ordered by that court, or by the appellate court or a judge thereof, dur- 
ing the pendency of such appeal : provided further, that the court below 
may In Its discrétion require as a condition of the appeal an additlonal bond." 

So that the appeal in this case could only be taken, being an appeal 
from an interlocutory order, and no stay is effective thereby except as 
provided in this act. That is the only statute which authorizes appeal, 
and the appeal could only be taken from the order appointing the re- 
celver, and the suit for ail other purposes remains in this court. The 
bill is still pending hère, and the court could proceed under that statute 
to grant any order it might see proper, except as touching the question 
involved in the appeal. 

The order appointing a recelver being appealed from, as to that order 
only this case is in the Circuit Court of Appeals. A proposition has been 
tendered by appellant to the appellee under rule 20, C. C. A. (31 C. C. 
A. clxii, 90 Fed. clxii), to withdraw the appeal, to which appellee re- 
fuses to consent. The appellant proposes to withdraw the appeal when 
the court meets. This is the only alternative. That being so, the 
court may make such order affecting the litigation as it sees fit, in its dis- 
crétion, affecting the bill or matters not involved in the appeal; but 
as to the order appealed from any decree must be predicated upon the 
proposition to withdraw the appeal, and to be effective when this is 
donc. 

The court repeats, as stated on May 28th orally, and afterwards in- 
corporated in an order, that this court has no power to make a lease. 
It can forbid one, but cannot make one. The court said, in reply to 
counsel, who asked for a writ of supersedeas for 60 days, in order that 
the stockholders and directors might effect a lease of the railroad, that 
there was nothing in the injunction to prevent the directors and stock- 
holders from meeting and making a lease. That was a paroi con- 



570; 132-,FEpÇRAL EBPOKTBE. 

struction of the injunction order. The court meant it then, and did 
n«)1; hC9»tate afterwards to put it in the shape of an order. The making 
of a lease méans more than a mère paper. It meant that the directors 
and stockholders of the Atlantic & North Carolina Railroad might do 
whatevef was necessary to be donc to complète the lease. Therefore 
the court, understanding what had been donc, and the intent of it, if 
the question of contempt had been brought before it, would ruie that 
the parties were not in contempt in delivering the property. This 
court having ho authority to make the lease, the power to investigate 
the lease as presented to the court is questionable. It must take the 
lease as having been made by the owners of the property in good faith. 
It must take it that the Gotemorj stockholders, and directors hâve thor- 
oughly investigated the mafter, and this court is in no way responsible 
for the results of the lease. The court has heard no objection to the 
lease. In fact, some of the counsel for complainants expressly indorse 
it, and consider the same as a good lease, and this court will consider 
it as the basis of a motion for dismissal made by Mrs. Florence P. 
Tucker and the other défendants. This status of the case I hâve en- 
deavored to make clear. Under the law it is anomalous to some extent. 

The granting of injunction and appointment of a receiver is largely 
a matter within the discrétion of the court, and, that being so, the 
court Controls at ail times the receiver. I hâve always doubted, and 
still affirm that I doubted, the validity of the order of the Chief Justice, 
but approved the bond in-accordance with the order. In this phase of 
the case, the injunction not being appealed from, the court will modify 
the injunction, and enter an, order to that effect in accordance with the 
provisions as enibodied in the nunc pro tune order of July 27th, and 
continue the injunction as to the acts ultra vires. The order appointing 
the receivers will be vacated on the appeal being withdrawn. Of 
course, such order will not be effective until the withdrawal of the 
appeal. The bill will be retained, with permission to the complainants 
to amend same as they may be advised. The défendant to pay the 
cost of the litigation up to the présent time. 

As to allowances, the litigation is not in condition for the court to 
exercise its discrétion. The court therefore déclines to consider this 
question, but reserves its décision until the litigation shall be terminated, 
or in condition to présent it to the discrétion of the court; and a formai 
decree embodying thèse rulings will be entered. 



CtJYLER et al. v, ATLANTIC & N. C. R. CO, 

(Circuit Court, E. D. North Carolina. September 29, 1904.) 

CouNSïx Fées— Power of Couet to Allow— Discrétion. 

A fédéral court of equlty has power to make an allowance for counsel 
fées to a complalnant who, as a joint owner of a fund or property, has 
malntalned a suit for Its préservation or protection, where It has been 
brought wlthin the custody or control of the court, such allowance to 
be chargea thereon ; but the power Is dlscretionary, and wlU only be 
exerclsed where it is clear that a direct beneflt has resulted to the prop- 
erty or those Interested thereln. 



CUTLEE V. ATLANTIC & N. 0. E, CO. 571 

In Equity. On pétition for allowance of counsel fées. 

Argo & Shaffer, F. I. Osborne, Woodville Fleming, W. H. Day, 
W. W. Clark, and W. C. Maxwell, for complainants. 

Pou & Fuller, T. J. Jarvis, T. B. Womack, C. M. Busbee, and W. C. 
Monroe, for défendant. 

PURNELL, District Judge. The appeal having been withdrawn 
by consent under the rule, the only question left for décision is 
that of allowances as asked for in the pétition filed at the hearing when 
a final decree as to ail other matters was entered; this question alone 
being reserved. It is necessary, in determining this question, to re- 
view casually the record of this suit in equity. On May 2, 1904, com- 
pîainant filed a biil in behalf of himself and ail other stockholders of 
the Atlantic & North Carolina Railroad Company against the Atlantic 
& North Carolina Railroad Company, défendant. After setting out the 
jurisdictional allégations, the bill allèges that the complainant is owner 
of 37 shares of stock of the défendant corporation, and in détail the 
charter and organization, and mismanagement and acts ultra vires, 
and the financial condition thereof, quoting largely from annual re- 
ports; that a large majority of the stockholders, other than the state 
of North Carolina, were almost unanimous in their désire that some 
favorable form of lease should be accepted, which was prevented by 
the withdrawal of the state's proxy, thus defeating a quorum. The 
bill then prays for an injunction and receivership and mandamus, and 
that the orator therein may hâve such further relief in the premises 
as the nature of the case may require, and praying for a subpœna in 
equity, which was duly issued. Upon the filing of this bill a notice to 
show cause was duly issued, and executed by the marshal. An answer 
was duly filed, denying most of the material allégations of the bill ; 
and also a pétition by Florence P. Tucker, asking to be made a party, 
which pétition was duly granted ; and numerous affidavits setting forth 
the advantages of a lease and other matters. On the return day an 
order was entered allowing K. S. Finch to intervene, and his bill of 
complaint filed on the same date. On the application of Florence P. 
Tucker for a continuance of 60 days in order that a favorable lease 
might be effected and the litigation brought to a speedy termination, 
the court construed orally the injunction as not preventing a meeting 
of the directors and stockholders to make a lease, and declaring that 
the court had no power to make a lease, but, if such lease were made, 
would consider the same for a basis of motion to discharge the receivers, 
and afterwards this construction of the injunction was incorporated in 
a written order duly entered. It appears of record that subséquent to 
this there was a meeting of the stockholders and directors of défendant 
corporation, at which a lease of the road was perfected, and a final de- 
cree, dismissing the bill as to ail matters except as to the question of al- 
lowance, was duly entered. The pétition of the solicitors is as follows : 

"The undersigned complainants, attorneys and solicitors In the above 
cause, pétition the court that an allowance reasonable and équitable be made 
to thein and to the complainants for counsel fées for services and expenses 
In the said case, to be paid out of the funds and property of the défendant 
Company." 
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The argument presented to the court that the matter of allowances 
in a court of equity, such as that ^sked for in the pétition, are regulated 
by Rev. St. 823 and 824 |U. S. Comp. St. 1901, p. 633], is without 
force, for the right to make such allowances is recognized since the 
case In re Waite, 1 X,owe, 321, Fed. Cas. No. 7,170, to the case of Raii- 
dolph V. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165, de- 
cided as late as the October term, 1902, of the Suprême Court of the 
United States. The rule for such allowances is laid down in Trustées 
V. Greenough (1881) 105 U. S. 537, 26 L. Ed. 1157, and Central R. 
R. V. Pettus, 113 U. S. 122, 5 Sup. Ct. 387, 28 L. Ed. 915. The Pettus 
Case was decided after the act referred to, as were many other cases 
citing and affirming the principle therein annunciated ; as in Burns v. 
Rosenstein, 135 U. S. 456, 10 Sup. Ct. 817, 34 L. Ed. 193 ; Harrison 
V. Perea, 168 U. S. 326, 18 Sup. Ct. 129, 42 L. Ed. 478; Fowler v. 
Equitable Trust Company, 141 U. S. 411, 12 Sup. Ct. 8, 35 L. Ed. 794 ; 
Dodge V. Tulleys, 144 U. S. 457, 12 Sup Ct. 728, 36 L. Ed. 501 ; Med- 
daugh V. Wilson, 151 U. S. 351, 14 Sup. Ct. 356, 38 L. Ed. 183. The 
distinction drawn between thèse cases is that in most of them there 
was a fund in court. In the Pettus Case and the Wilson Case, and 
possibly some others, the property was in the hands of the court, and 
administered under its direction. The Pettus Case, which has been 
frequently cited with approval, decided after the passage of the act of 
Congress, seems to be authority under which the court must act in the 
case at bar, together with the Greenough Case, which lays down the 
original rule; the distinction being in one case the fund was being ad- 
ministered by the court, in the other the property was in the hands 
of the court or its officers. The following is the rule as laid down in 
thé Greenough Case : 

"One jointly Interested with others In a common fund, who, In good faith 
inaintains the necessary Iltigation to save it from waste and secure its 
proper application, is entitled In equity to the relmbursement of his costs as 
between sollcltor and client, elther out of the fund Itself or by proportionate 
contributions from those who reeelve the beneflt of the litigation." 

This syllabus of the case is cited with approval in numéro» s déci- 
sions, both by the Suprême Court of the United States and by the 
Circuit Court of Appeals in several of the circuits, and seems to be 
the settled law on the subject. In that case the fund was in the cus- 
tody of the court. In the case at bar there is no fund in the hands of 
the court, but there was a small fund at one time ni the hands of the 
receiver, which was afterwards returned to the défendant corporation. 
The property was in the hands of the receiver for a short time, but was 
restored to défendants under the order of the Chief Justice. In ail of 
the cases in which allowances hâve been made there has been a direct 
benefit to the property or those interested therein. The only évidence 
before the court ôf any benefits to the property or to any one is the 
àffidavit of a broker that the stock has been enhanced in value by the 
mâking of a lease. The lease was the resuit of the action of the stock- 
holders and directors of the corporation, though indirectly it may be, 
but not directly; the resuit of the suit. At least there is nothing before 
the court upon which to base this conclusion. The complainant has 
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been as much benefited by the enhancement of his stock, or the increased 
value thereof, as any other stockholder. 

True, it is claimed, and with some show of propriety, that the cor- 
poration and its property hâve been wrested from the hands of wreck- 
ers, despoilers, or parties who were designedly using it for private pur- 
poses and acts ultra vires the charter; but the court does not feel justi- 
fied in saying that the making of the property a paying property and 
the enhancement of the stock therein entities the complainants to an 
allowance of 5 per cent, on the enhanced value, or anything like that 
claimed by counsel ; the claim set up being $13,000 in one view, and 
$7,500 in another, while the value of complainant's stock at par is 
only $3,700. To allow either claim would be to make litigation more 
profitable from a spéculative standpoint than any stock deal of which 
the court has knowledge. This as regards the original complaint of 
Cuyler. 

K. S. Finch is a mère intervener, whose intervention has affected the 
suit neither one way or the other, as the court sees it, except possibly 
in obtainin^ the appointment of a co-receiver, and he is entitled to noth- 
ing. Thi» being a matter of discrétion, the pétition of tlie solicitors is 
denied 



In re SHULTS et al. 

(Dlstrlc»: Conrt, W. D. New York. September 12, 1904) 

No. 1,513. 

I. BARKB0PTCT— Bankiko Partnekship— Riqht of Depositob to Set Off. 

On the bankruptcy of a banklng partnership, a deposltor havlng a crédit 
balance In hls accotmt is entitled to set off the same against a note on 
whlch he Is indebted to the bank. 

S. Same— Tbansfee of Claims afteb Insolvenct of Bankettit. 

After a banklng partnership, subsequently adjudged a bankrupt, had 
snspended payment and closed the bank, certain depositors, wlth full 
knowledge of the facts, asslgned thelr claims against the bank to a flrm 
of whlch one of the depositors was a member, and which was a debtor 
of the bank, for the purpose of enabllng such claims to be set up as a set- 
off or counterclaim against the Indebtedness. Held, that such transfers 
were an attempt to obtaln an unlawful préférence, and, havlng been made 
wlthin, four months prior to the bankruptcy, they were Ineffectuai to glve 
any right of set-off to the assignée. 

S, Same — Set-Off of Individttal and Pabtneeship Claims. 

A Boivent partnership whlch Is Indebted to a bankrupt cannot set off 
against such indebtedness a claim due from the bankrupt estate to one of 
the partners. 

In Bankruptcy. On questions certified from référée, 

E. S. Brown, for claimants. 
H. V. Pratt, for trustée. 

HAZEL, District Judge. This is a review of the décision of 
Darrin, référée, refusing to allow the claimants to set off certain 
clatros transferred to them against their liability to the bankrupts. 
prier to June 23, 1903, Catherine Shults and Rose Mark, as copart- 
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Tiers, carried on the business of private bankers in iCôhocton, N. 
Y., under the firm name of W. J. Shults & Co. On the above date 
the bànk closed, and suspended payment, and notice of such sus- 
pension was posted upon the outer door of the bank. On July 27, 
1903, the said bankers, upon their voluntary pétition, were adjudged 
bankrupts, individually and as copartners. Thereupon a trustée 
was appointed. While the bankrupts conducted the business of 
banking, Henry P. Wilcox and Jennie A. Wilcox, his wife, had 
each dpened an account in their separate names, subject to with- 
drawal by individual check or draft. The firm of Wilcox & Son, 
of which the depositor Henry P. Wilcox, was a member, were also 
customers of the bankrupts ; but on the day the bànk suspended 
paymenti their account was overdrawn to the amount of $6.57. The 
individual deposits of Jennie A. Wilcox, amounting to $165.66, and 
of Henry P. Wilcox, of $255.05, were on July 1, 1903, transferred 
by them in writing to Wilcox & Son, who were then indebted to 
the bank in the small overdraft above stated, and were also liable 
to the bank as makers and indorsers of promissory notes in the 
amount of $455. Wilcox & Son now seek to offset against their 
liability to the bankrupts the sum of $420.70, the amount of the 
claims assigned to them. It is conceded that the accounts of the 
depositors above mentioned were assigned and transferred in the 
manner stated for the express purpose of enabling Wilcox & Son, 
as such assignées, to offset the same against their liability to the 
bank. It is also admitted by the claimants that the parties knew 
that the bank had suspended payment and closed its doors when 
the claims were transferred. The record also shows that Henry 
P. Wilcox was liable to the bank as indorser upon a promissory 
note made by one Finch, amountifig to $48, which became due on 
July 1, 1903. The référée held that the amount of the note could 
be set ofï against the deposit, thus diminishing the amount of the 
bankrupt's debt. 

The principle underlying the case of mutual debts and crédits 
ordinarily applies in the transactions of banking. In re Little (D. C.) 
110 Fed. 631. And in the absence of fraud or collusion, the bank may 
set oflf the deposit against notes of the bankrupt held by it. New 
York County National Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 
199, 48 L. Ed. 380. The principle of the case just cited unquestion- 
ably applies to the case at bar. Hence the liability of Wilcox as 
indorser on the Finch note may in part be set ofï against the amount 
remaining on deposit. Although the suspension of payment by 
the bankers, and the posting of notice that they were unable to 
meet their obligations, is not strictly an act of bankruptcy, the réf- 
érée correctly decided, on the évidence, that the claims of Jennie 
A. Wilcox and Henry P. Wilcox against the bankrupts were trans- 
ferred to Wilcox & Son within four months before filing the péti- 
tion in bâîikrùptcy witha view of asserting a counterclainl or set- 
off, and that the assignée had knowledge of the bankrupt's insol- 
vency. It hâs been held that by depositing money with a bank an 
ordinary debt is created, although the money is to be paid on de- 
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mand, or when a check or draft is drawn against ît. No fiduciary 
relationship is established, and the claim of the créditer who de- 
posits money in a bank is provable in bankruptcy. New York 
County National Bank v. Massey, supra. To permit a transfer of 
a claim which would give a debtor of the bank a set-off and coun- 
terclaim against his liability would undoubtedly be a préférence, 
within the meaning of the bankrupt act. The proofs show that the 
assignment under considération was mâde with such knowledge 
regarding the afifairs of the bankrupt as enabled the claimants to 
secure, if possible, an unlawful préférence. 

The next point urged is that, irrespective of the assignment by 
Henry P. Wilcox to the partnership of which he is a member, he 
may nevertheless legally set ofï and counterclaim the balance of the 
deposit after the payment of the Finch note against the liability 
of his firm to the bankrupts. The rule announced in Tucker v. 
Oxley, 5 Cranch, 34, 3 L. Ed. 29, upon which claimants place reli- 
ance, has no application to the facts of this case. The right to set 
ofï is invoked on account of the partnership liability in solido, and 
therefore if is contended the individual debt of Henry P. Wilcox 
must be set ofï against the joint indebtedness of the partners to 
the bankrupts. In the Tucker Case the partners who were indebt- 
ed to Tucker dissolved their relations, and Tucker in turn became 
indebted to the individual partner who continued the business and 
subsequently became bankrupt. His assignée brought an action 
against Tucker for this debt, and Tucker was allowed to set off his 
claim against the partners. The ground of the décision of the court, 
as stated in Gray v. Rollo, 18 Wall. 629, 21 L. Ed. 927, rested upon 
the fact that the debt due from the partners to Tucker was en- 
forceable against the property of either of them, and, such debt 
being provable in bankruptcy against the partner who became bank- 
rupt, the set-oflf against the bankrupt's claim was a correct appli- 
cation of the law. The rule in the state of New York seems to be 
that a joint debt cannot be set off or operate as a counterclaim 
against a separate debt, or, conversely, a separate debt against a 
ioint debt. Spofford v. Rowan, 124 N. Y. 108, 26 N. E. 350 ; Hun- 
ier v. Booth, 84 App. Div. 585, 82 N. Y. Supp. 1000. This sound 
rule is thought tO be gênerai in its application. Gray v. Rollo, su- 
pra; Scammon v. Kimball, 92 U. S. 367, 23 L. Ed. 483. The bank- 
rupts were not indebted to the claimants. No indebtedness was 
created by the transfer of the debts against the bankrupts, and 
therefore there exist no mutual debts or mutual crédits between 
the estate of the bankrupts and the claimants. A dififerent ques- 
tion would be presented if, for example, the firm of Wilcox & Son 
were insolvent, and the trustée sought to enforce the firm liability 
by proceeding against the partner to whom the bankrupts were 
indebted, or where the joint liability to the bankrupts and the debt 
to one of the partners grew out of the same transaction. See In 
re Crystal Spring Bottling Co. (D. C.) 100 Fed. 265. In such cases 
there would be a mutuality between the parties, and équitable con- 
sidérations would not allow the trustée to retain the deposit, and 
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also tO collect the firm obligations from the separate estate of Ihe 
partner to whom the bankrupts were indebted. 

The first and fifth questions submitted by the certificate of re- 
view are answered in the négative ; the others, in the affirmative. 
So ordered. 



THB ALCALDE. 

(District Court, D. Washington, W. D. September 24, 1904.) 

No. 344. 

1. MABirmi; Liens— Authoeitt Of Masteb to Cbeatb— Advances for Dis- 

BUBSEMENTS. 

A master bas authority to pledge tlie crédit of a vessel for money bor- 
rowed for disbiirsements only whère a necessity exlsts for such funds to 
keep the vessel In employment. One so advanclng money Is not entltle<l 
to a lien merely by subrogation to liens which may thereby be discharged. 

2. Same. 

While a sehooner lay at a port of discharge a recel ver was appolnted for 
her In a suit between the owners, who demanded her pa^ers from the 
jnaster, but the latter refused to surrender them until hls wages for past 
services were pald. He was continued as master, and a day or two later 
went to llbelant, a bank, which, at hls request, advanced money to him 
on hls drafts to disburse the vessel, havlng no knowledge of the recelver- 
ship. The master used the funds in paying the wages due to the crew and 
himself, and for certain supplies, after which he left the vessel, and sur- 
renderçd her to the receiver. Held that, conceding the claims pald to bave 
been liens, no such maritime necessity for the loan appeared as to create 
a Ueû in favor of llbelant therefor. 

3. ADMiEAity— Weonqftjl Attachment of Vessel— Liabilitt fob Damages. 

A llbelant who proceeds in rem agalnst a vessel in good faith and under 
advlce of counsel, although unsuceessful In establlshing a lien, Is not llable 
in damages because of hls attachment of the vessel beyond the taxable 
costs of the suit. 

In Admiralty. Libel in rem for money advanced to the master 
at the termination of a voyage, and by him appHed to thç payment 
of daims- against the ship, including wages for his own past services. 
Hearing on the merits. Decree for the claimant. 

Williams, Wood & Linthicum and H. S. Griggs, for libelant. 
J. M. Ashton, for claimant. 

HANFORD, District Judge. For a statement of this case I 
quote from the written argument filed in the case in behalf of the 
libelant, as follows: 

"Thls suit is one brought by llbelant to recover from the sehooner Alcalde 
the sum of $855.33, with Interest from December 27, 1900, the same being for 
moneys advanced by libelant to C. H. White, the master of said vessel, at the 
port of San Pedro, California, between December 22 and December 27, 1900, 
which moneys were used by the master for the purpose of paying off claims 
of a maritime nature agalnst sald vessel, and which claims were a maritime 
lien upon said vessel. It appears from the testimony and stipulations as to 
certain facts that during the year 1900 the sehooner Alealde wa,s registered at 
the port of Calvary, WIsconsin, and that one John I>. Beau was the managing 

TS. See Admiralty, vol. 1, Cent. Dig. § 413. 
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owner of saîd vessel, and owned a nine-sixteenth Interest thereln, the retnain- 
Ing seven-sixteenth interest being owned by différent résidents ot San Fran- 
cisco, California. On May 22, 1900, the vessel was upon the ways in Ballard, 
Washington, and on said date Mr. Beau appolnted one C. H. Whlte as the 
master of said vessel at the agreed rate of wages of $150 per month. Thls 
appolntment was made by Mr. Beau when in the state of Washington, and 
Captain Whlte assumed the duties of master of said vessel f rom said day until 
about the 28th day of December of the same year. The vessel made two voy- 
ages from Port Blakeley, Washington, to Nome, Alaska, during the summer 
of that year, and then loaded lumber at Port Blakeley for San Pedro, Cali- 
fornia, arriving at San Pedro on December 19th. Mr. Beau was living at Cal- 
vary, Wisconsln, during said time, and had appolnted as agent one Wm. John- 
son, residing on Battery street, San Francisco, California ; and Captain Whlte, 
before salling from Port Blakeley to San Pedro, was given instructions not to 
collect the freight upon the lumber, but that the same w'ould be collected by 
Mr. Johnson from the San Francisco office of the San Pedro Lumber Company, 
to whom said cargo was shipped. The vessel arrlved at San Pedro upon the 
19th of December. Trouble appears to bave arisen between Mr. Beau and the 
other owners of said vessel, whlch trouble resulted in the appolntment of a 
recelver of the vessel under proceedings had in the superlor court of the city 
and county of San Francisco, state of California, and the receiver, Mr. Bright- 
man, came on board the vessel at San Pedro on December 23d. The vessel, 
upon her arrivai in San Pedro, was in need of money, and the master applied 
at the office of the San Pedro Lumber Company for money. On December 20th 
fifty dollars was advanced to the master, but, being advised by their San 
Francisco office not to make any further advances, the lumber company refused 
to advance the master any more funds, not informing him at the time that 
there was a receiver appolnted for the schooner, and giving as a reason that, 
jt being near the end of the year, and the books of the company being about 
to be closed, it was probably the désire of the San Francisco office that no 
further advances should be made to vessels at that time. (Déposition of Thos. 
H. Fawcett.) Captain White, being in need of more money, applied to the 
Bank of San Pedro, which bank had been in the habit of cashlng drafts of 
vessels for the purpose of paying olï the necessary dlsbursements at that port, 
and on December 20th secured from the bank seventy-flve dollars. As stated 
above, the receiver came on board the vessel on the 2.3d (which was a Sunday)! 
and on Monday demanded of Capt. White the papers of the ship. The master 
refused to give them up, claiming that the vessel owed him about seven hun- 
dred dollars, which the receiver said he had no authority to pay, and the mas- 
ter then told him that he would not turn over the ship's papers until he re- 
ceived hls wages. As Captain Whlte testifies (page 8, Déposition C. H. Whlte), 
the recelver said on that day, 'I still appoint you master of the vessel,' and eon- 
tlnued demanding the papers, which the master refused to give up. On that 
day the master went to the bank and borrowed an additional flve hundred 
dollars. Nothing was said by the master to the offlcers of the bank about the 
receiver having been appolnted for the ship, and the money was advanced by 
the llbelant without any knowledge that such was the fact. On the 27th four 
hundred dollars more was secured by the captain from the bank, which money 
was advanced, as is stated by the offlcers of the bank, without knowledge on 
their part of a receiver having been appolnted, and said money was advanced 
solely upon the falth and crédit of the vessel. Out of the moneys so advanced 
the crew was paid oflf, longshoremen were paid, méat and other supplies were 
purchased, and. seven hundred and thlrty dollars were paid by the master to 
himself, the same being the wages due him at such time. The master then 
snrrendered possession of the vessel to the recelver, and turned over to him 
the receipted bllls for the accounts so paid by him." 

This case must be déterminée! by application of the gênerai rule 
which prescribes the conditions essential to a valid maritime lien 
in favor of a materialman. The libelant is a creditor by reason of 
having advanced money on the crédit of the Alcalde to her captain, 
which money was ail used to disburse the ship. A lender of money 
132 F.— 37 
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for the benefit ôf a ship occupies the sâme position as ôther cred- 
itôrs who supply ship's stores, or materials required for repairs ; 
that is to say, his clairri to a lien as security for his debt must be 
grounded upon the peculiar f acts which constitute the basis of ail 
materialmen's liens in the maritime law. If the combination of 
requisite facts is cotàjplete, the money lender acquires a valid lien. 
Thomas V. Osborn, 19 How. 22, 15 L. Ed. 534; The Grapeshot, 9 
Wall. 129, 19 L. Ed. 651. On the other hand, the équitable rule 
of subrogation does not ipso jure transfer existing liens to a mère 
volunteer who advances money to diSburse a ship, when there is 
no stress of nçcessity. A maritime lien is the ofïspring of necessi- 
ty; itSipurpose is to give wings and legs to commerce; hence the 
necessity to which the law pays regard has référence to the em- 
ploymént'of the vessel. Maritime liens are giyen as a basis of 
crédit to enable the master of a ship, when her owner is absent, to 
secure means to make his vessel seaworthy, so that she may pro- 
ceed on her voyage without détention for lack of necessaries. The 
St. Jago de Cuba, 9 Whëat. 416, 6 L. Ed. 122 ; Hubbard v. Roach 
(C. C.) 2 Fed. 393; The Emily B. Souder, 17 Wall. 666, 21 L. Ed. 
683 ; The Robert Dollar (D. C.) 115 Fed. 220. In the case at hand 
the libeiant advanced money upon the request of Capt. White, after 
the appiDiritnient of a récéiver by a court of equity to take the ves- 
sel into légal custody. Whether the receiver had lawful authority 
to take the vessel out of the captain's custody is a serious question, 
which l'will avoid by assuming that Capt. White continued to be 
master with ail the authority of a master of a vessel in a foreign 
port, until he voluntarily relinquished his command to the receiver, 
after having obtained from the libeiant the money which he used 
in the manner above stated. I will also avoid discussion of the 
question whether the captain had a lien for the wages due him un- 
der the provisions of tlie statute of Washington, in which state he 
was employed and installed in the position of master, and assume 
that he did hâve a lien, and that ail the money advanced by the libei- 
ant was used by the captain to satisfy demands which were ex- 
isting liens upon the Alcalde. Having assumed so much in favor 
of the libeiant, there remains yet to be considered only the ques- 
tion whether at the time the money was advanced by the libeiant 
there existed a necessity for immédiate use of the money which 
could justify the libelâiit in making a loan to the master upon the 
crédit of the vessel. The Alcalde was in the port to which she 
had been dispatched to deliver a cargo, and, so far as the évidence 
discloses, it was her final port of discharge; that is to say, she was 
not under charter or cpntract to make another voyage, and in fact 
no other voyage was made with Capt. White as master. He bor- 
rowed the money to pay what was due to himself and to release 
himself from obligations, without having in contemplation another 
voyage. The money was not used, nor intended to be used, to clear 
the vessfeF ffôm restraint by légal process, and she was voluntarily 
delivered tip to a représentative of légal authority. There was 
ample time to hâve communicated with the owners, and to hâve 
sued thera, without exposing the vessel to péril, and without caus- 
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ing delay in her employment. The kind of necessity essential to 
the création of a maritime lien was entirely absent, and the libel- 
ant did not acquire a lien, because, in the absence of necessity, the 
master had no authority to pledge the vessel. 

The claimant has fiied a cross-libel for damages caused by the 
attachment and détention of the vessel under process in this case, 
but I consider that in prosecuting this case the libelant has acted 
in good faith, under the advice of learned counsel, and that the 
process of the court has not been abused in such manner as to en- 
title the claimant to demurrage or compensation other than the costs 
legitimately taxable. The Alex Gibson (D, C.) 44 Fed. 371. There- 
fore the cross-libel will be dismissed, and I direct that a decree be 
entered in favor of the claimant for only the taxable costs. 



UNITED StATES v. NINETX-NINE DIAMONDS. 
(District Court, N. D. Minnesota, Third Division. June 17, 1904.) 

1. Ctjstoms Duties — Illégal Entet — Ealse Statements — Featjdulent In- 

TENT — FOSFEITUEE. 

In order to incur ttie forfeiture and other penalties provided in section 
9, Customs Administrative Act June 10, 1S90, c. 407, 2C Stat. 135 [U. S. 
Comp. St. 1901, p. 1895], for making entry of Imported mereliandise "by 
means of any false statement, oral or written," It is necessary that the 
statement should be wlilfully and knovrlngly false, and wlthout colorable 
support from the facts of the case. 

2. Same^Entrt — Déclaration. 

On entering an importation of certain merchandlse, the importer madc 
"the déclaration of owner in cases where merchandlse has been actually 
purchased," which Is set forth in section 5, Customs Administrative Act 
June 10, 1890, c. 407, 26 Stat, 132 [U. S. Comp. St. 1901, p. 1889], but it 
later appeared that the importation was made pursuant to an agreement 
under which the importer might, after exainlnation, retaIn and pay for, 
or return, any part or ail of the goods, and the importer admitted that 
he did not consider himself the actual owner, but made the entry as an 
accommodation to the parties who caused the goods to be shlpped to him. 
Held that, as he had full dominion over the property, wlth the right 
to sell or otherwise dispose of it wlthout accountability to any one, he 
should be consldered the "owner," and might properly make the déclara- 
tion aforesaid. 

At Law. On information for forfeiture of imported merchandise. 

This proceeding is brought by the United States for the forfeiture of certain 
diamonds imported at the port of St. Paul, Minn., by Henry Bockstruek, who, 
on entering the merchandise, made "the déclaration of owner in cases where 
merchandise has been actually purchased," according to the form set forth 
in section 5, Customs Administrative Act June 10, 1890, c. 407, 26 Stat 132 
[U. S. Comp. St. 1901, p. 1889], which requires : "That whenever merchandise 
Imported into the United States is entered by tavoice, one of the following 
déclarations, according to the nature of the case, shall be flled with the col- 
lecter of the port at the time of entry, by the owner, importer, consignée or 
agent, which déclaration so flled shall be duly signed by the owner, Importer, 
consignée or agent before the collecter," etc. 

In subséquent proceedings connected with the appraisement of the merchan- 
dise, it appeared that it had been sent to sald Bockstruek pursuant to an 
agreement under which he might, after examination, retaln and pay for the 
goods, or return ail or any portion to the vendors ; and the importer admitted 



580 132 FEDERAL REPORTER. 

that he dld not consider hlmself the adtual owner of the diamonds, but Imd 
made the entry to accommodate the parties who had sMpped tlieùi to liim 
on approval. It appeared, however, that Bockstruck, when maklng the entry, 
Btated ail the facts to the deputy collecter, who àdvised hlm that he should 
make the déclaration as owner. The government contends that the statement 
made In the entry by sald Bockstruck, that he was the owner of the merchan- 
dlse, was a "false statement," wlthln the meanlng of section 9 of said act (26 
Stat. 135 [U. S. Oomp. St. 1901, p. 1895]), which provides: "That if any 
owner, Importer, consignée, agent or other person shail make or attempt to 
make any entry of imported merchandise * * • by means of any false 
statement, written or verbal, • « * such merchandise, or the value there- 
of, to be recovered from the person making the entry, shall be forfeited, which 
forfeiture shall only apply to the whole of the merchandise or the value thcre- 
of In the ca«e or package contalning the particular article or articles of mer- 
chandise to which such fraud or false paper or statement relates ; and such 
person shall, upon conviction, be flned for each offense a sum not exceeding 
five thousand dollars, or be Imprisoned for a time not exceeding two years, 
or both. In the discrétion of the court." 

The government rested after the introduction of certain évidence, whereupou 
counsel for the claimant moved the court to direct the jury to return a ver- 
dict in favor of the claimant. 

C. C. Houpt, U. S. Atty., and A. H. Washburn, for the United States. 
E. C. Stringer and W. Wickham Smith, for claimant. 

LOCHREN, District Judge (orally). It is claimed on the part of 
the government that parties in New York, the firm of Fink, Boden- 
heimer & Co., were the actual owners of thèse diamonds, and that the 
déclaration and statement made by Bockstruck that he was the owner 
was false, and therefore the diamonds are to be confiscated for the 
alleged misstatement of another person. It seems to me that in order 
to bringi this case within either of the sections referred to, it must 
appear that the statements made were willfully false, knowingly false. 
It seerris tQ me it would be a very hard thing to confiscate valuable mer- 
chandise because the person to whom it was consigned honestly made 
a mistake as to his relation to it, as to whether he was the owner or 
not. If there was colorable ground for the position which he took, he 
must be considered innocent, I think it must be taken as true that 
one whç has the actual or constructive possession of chattels, with a 
right which cannot be disputed to use and sell the same as he may see 
fit, and, in case of a sale, a like right to use or dissipate the proceeds, 
being therefore accountable to nobody for his disposition of the chat- 
tels, or of the proceeds of any sale of the same, is certainly the absolute 
owner of the chattels, and nobody else has any interest in them. Was 
not that Mr. Boclcstruck's position in relation to them? Whether he 
understood it so or not, do not the facts place him exactly in that 
position? The diamonds were to be sent, according to the testimony 
of the gbvernment, from Antwerp. They were to be consigned to 
Bockstruck ironj, that place. He was to take them ail, or such of them 
as he sa\y fit to keep, and use them. He had entire dominion over ail 
of them. They were delivered tp him when they were delivered to 
the carrier for transmission to him. They were in his constructive 
possession when they went into the hands of the carrier, and when they 
came to the customhouse. He could keep the whole of them if he saw 
fit. H© could sell them, or he could give them away. He could sell 
thetn to anybody who would purchase them, and nobody else could 
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call to account any person who purchased or received them. Nobody 
could claim thèse diamonds, if he chose to appropriate them; he had 
possession of and dominion over them. It Seems to me that must be 
considered as the ownership of them. If there was a contract on the 
part of the vendor, by which he agreed or obligated himself to receive 
back such portion as Bockstruck did not choose to keep, that was an 
agreement to repurchase at the priée or at the cost at which they came 
to Bockstruck under. the sale. At any rate, if I am wrong in that, it 
seems to me there was at least sufficient color — sufficient ground — for 
taking that view of it to require any court to hold that this statement 
made by Bockstruck might hâve been honestly made, and that any per- 
son, under the circumstances, could honestly take that view of 
it ; that he might honestly regard himself as the owner of thèse dia- 
monds at the time he made that statement. It seems to me it would be 
impossible for any court to hold, under such circumstances, that a party 
can be treatéd as a criminal, or as a falsifier, or as a fraudulent person, 
and the government be permitted to take away his property, and con- 
fiscate it. It is not claimed that Bockstruck was dishonest in any- 
thing that he did, or that the government has been defrauded, or that 
any fraud was intended. The government might well require such 
statements as are required by this statute. Not that it would make 
any différence to the government, with respect to the revenue which it 
is to collect, whether the duties on merchandise were paid by the owner, 
or paid by some one else ; but the bill of lading or other paper, which 
would be the indicia of ownership of the goods coming in transit to 
the customhouse, might get into the hands, by robbery, larceny, or any 
other means, of some one who was not entitled to it, and the govern- 
ment might very properly make such provision as would prevent the 
success of any such criminal proceeding. That may hâve been one of 
the objects of the statute, which requires a déclaration to be made by 
the owner, instead of allowing it to be made by any person having the 
invoice who might choose to pay the duty. Whatever the reasons may 
hâve been, they were doubtless sufficient. 

If it appeared that a false statement was made intentionally, there is 
no doubt but that the statute would apply. My impression is that this 
statement was technically correct, as it was then made under the facts 
as proven, and that Bockstruck was the real owner of thèse diamonds. 
It seems they came into his possession by the purchase and consign- 
ment, and that there was no limitation to his dominion over them. 
His power to dispose of them was ample and unlimited, and his right 
to the disposai of the proceeds, if he chose to sell them, goes to the 
full extent of the ownership. I think that the obligation of the vendor 
was an obligation to repurchase such of them as Bockstruck should 
not, after examination, détermine to keep, or such as he would prefer 
to dispose of in that way. 

Gentlemen of the jury, as the court views the law applicable to this 
case, it will be your duty to return a verdict in favor of the claimant. 

Mr. Washburn: I did not understand exactly the ruling by your 
honor asto the intent to defraud in this case. 

The Court: I should think it would be necessary to show a state of 
facts from which it would appear that the claimant had knowingly made 
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a falsé statement, or a statement such that he could not hâve believed, 
[and did not believe, to be true, whether the court might finally déter- 
mine that he was or was not mistaken about it. 



CENTRAL TRUST CO. OF NEW YORK v. WABASH, ST. L. & P. BT. 

(Circuit Court, B. D. Missouri, B. D. October 8, 1898.) 

Nos. 2,357, 2,464. 

1. Eailecads-Joint Use of Teack— Rights tjndee Deoeee. 

A decree awarded petitloner, a railroad company, the rlght to use the 
track of défendant between a terminal and another point, from whlch each 
Company owned and operated its own track, the two runnlng parallel for 
a distance. By a subséquent contract , between them It was agreed that 
such tracks should be used jolntly as far as a certain station, and there- 
after they were go used, defendant's track being used prlnclpally for 
through trains, and petitioner's for local purposes. Held, that such con- 
tract dld not affect petitioner's rights nnder the decree, its only efCect 
belng to change the place of connection between the two tracks, and that 
defendant's refusai to permit petitloner to use the track covered by the 
decree for cars destlned beyond such track and on the tracks covered by 
the contract was a violation of the Injunctlve order embodled in the decree. 

Proceedings for Contempt in Violating Decree. 

J. E. McKeighan, Shepard Barclay, M. A. Lowe,W. F. Evans, Frank 
Hagerman, and John H. Overall, for interveners. 

Boyle, Priest & Lehmann, Wells H. Blodgett, and Geo. S. Grever, 
for défendant. 

ADAMS, District Judge. The intërvening pétition lîled in this 
cause July 12, 1886, by the city of St. Louis and the St. Louis, Kansas 
City & Colorado Railroad Company resulted in a final decree passed 
by the court on December 31, 1886, awarding to the intervener, the St. 
Louis, Kansas City & Colorado Railroad Company, hereafter for 
convenience termed the "Colorado Company," the right, upon certain 
terms fixed by the decree, to the equal use and benefit of the right of 
way, tracks, switches, side tracks, turnouts, turntables, and other 
terminal facilities belonging to the défendant the Wabash, St. Louis 
& Pacific Railway Company, hereafter for convenience called the 
"Wabash Company," extending from the north Une of Forest Park to 
Eighteenth street, in the city of St. Louis. This decree conferred in 
terms upon the Colorado Company the right to make connection with 
the tracks of the Wabash Company at the north line of Forest Park 
for the purpose of making the use of such tracks and other facilities of 
the Wabash Company accorded tô it by the decree as already specified. 
This north line of Forest Park is for ail practical purposes at the inter- 
section of the Wabash Rlâilway track and Union avenue. The Wabash 
Company, it appears, conformed to ail the requirçments of that decree 
until AugXisti 1898. At that time it is charged tliat the Wabash Com- 
pany refused to permit the Colorado Company to use its tracks running 
from Eighteenth street to Union avenue for the purpose of transporting 
over them tWo or more cars of coal consigned to Forsythe Station 
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on the Wabash Line, situate a mile or more west or northwest of 
Union avenue, to be afterwards delivered to the Houseberger coal- 
yard, which is located on the line of the Colorado Road between For- 
sythe Station and Union avenue. Thèse cars of coal had been con- 
signed to the Colorado Company by shippers in Illinois for transporta- 
tion to Houseberger's coalyard, as above stated. To make this matter 
clear, it should be stated that the Colorado Company and the Wabash 
Company each own a track extending from Union avenue to Forsythe 
Station. Thèse two tracks were in existence at the time of the decree 
rendered by this court in 1886, and then and for some time afterwards 
the Colorado Company operated its own track exclusively, and ail con- 
nections were made with the Wabash track at the intersection of this 
track with that of the Wabash Company at Union avenue. It is not 
debatable, therefore, that, if such were the condition of things now, the 
Colorado Company would hâve a clear right, under the decree of 1886, 
to insist upon the use of the Wabash tracks from Eighteenth street to 
Union avenue for the purpose of transporting freight consigned to it 
for carriage to any point or points on its line west of Union avenue, 
and therefore would bave a clear right to do that which the Wabash 
Company now dénies to it. But it is claimed that by reason of the pro- 
visions of à certain contract executed by thèse two companies of date 
December 1, 1887, and by reason of the subséquent conduct and usage 
of the parties, whereby the Colorado Company has been using the 
Wabash track between Union avenue and Forsythe Station, and Con- 
necting with its own track at the latter place, it, the Colorado Company, 
has in some way lost or contracted away the right to use the Wabash 
track east of Union avenue for the purpose of carrying any freight to 
Union avenue consigned to any place on its line between Union avenue 
and Forsythe Station. The, contract referred to provides, in effect, that 
the two tracks so owned severally by the two companies between Union 
avenue and Forsythe Station shall thereafter be used in common by the 
two companies, to be operated as a double track between the two 
points named. Since the exécution of the contract the two companies 
hâve so used them. In the main they hâve operated the track of the 
Wabash as the main running track, and both companies hâve operated 
tlieir trains over it, the Colorado Company switching off upon its own 
track at Forsythe Station, instead of, as before, at Union avenue, and 
the track of the Colorado Company extending between thèse two points 
has been used in the main as a switch track for the benefit of both com- 
panies. Pursuant to the provisions of this contract and the usage of 
the parties in relation thereto, the Colorado Company was about to take 
the coal consigned to the Houseberger yard out of the possession of the 
terminal company, which had carried it to the yards of the Wabash 
Company at Eighteenth street, move it out over the tracks of the 
Wabash Company to Union avenue, thence over this joint track to 
Forsythe Station, there to be switched back on the other track used 
as a joint switch to Houseberger's yard. The Wabash Company re- 
fused to permit the Colorado Company to use its tracks to Union ave- 
nue for that purpose. A pétition setting forth thèse facts and such re- 
fusai has heretofore been presented to this court. An order has been 
duly made citing the officers and agents of the Wabash Company to ap- 
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pear and show cause whythey should not be punîshed for contempt for 
violating the injunctivé order of this court issued to enforce the pro- 
visions of the decree already referred to. A return to this order set- 
ting up the foregoing facts, and especially the contract of 1887 and the 
conduct and usage of the: parties, as already stated thereunder, is made 
by such officers and agents. 

The only question presented for the détermination of the court on 
this return is whether the agreement of 1887 destroyed the right con- 
ferred by the decree of 1886 to so use the Wabash tracks east of Union 
avenue as to transport freight to the line of the Colorado Company's 
road lying betwèen Union avenue and Forsythe Station. It is conceded 
in argument that, but for the agreement of 1887, the Colorado Com- 
pany would hâve had the right to take the coal in question over the 
Wabash tracks to Union avenue, and there switch it over upon its own 
track and deliver it to Houseberger's yard. Does that contract, or the 
usage of the parties therebndery destroy. this right? I think not. Its 
effect is to change, the point of switch connection, or rather to make a 
new switch connection at forsythe Station. For a considération satisfac- 
tory to the parties, the Colorado Company by that contract was not 
thereafter to be Umited in: this matter of switch connection to Union 
avenue, as it was limited by the provisions of the decree of 1886. The 
contract, as I construe it, was made for the convenience of both the 
parties, recognizing fully the right of the Colorado Company to connect 
with the Wabash tracks somewhere for any and ail purposes contemplat- 
ed by the decree of 1886, and agreeing that such right should be en- 
joyed under the new contract in a somewhat différent way, but not to 
be substantially affected, and certainly not to be destroyed. Such must 
be the meaning of the contract, in fact one of the clauses of the contract 
can bave no application unless such meaning is given to it. The clause 
I refer to reads as follows: "This contract shall not be construed as 
in any' way affecting or béaring upon the présent running arrangement 
or arrangements for use of track between Forsythe Station and Union 
Depot." In the light of this clause it clearly appears that the new ar- 
rangement was not intended to affect any of the rights of the Colorado 
Company under the decree' ol 1886. And inasmuch as under that de- 
creethe Wabash Company would bave been obliged to permit the Colo- 
rado Company to use the tracks for the purposes now desired, it is 
clearly obliged to do so now, notwithstanding the contract of 1887. 

I cânnot agrée with respondent's counsel that the refusai of the 
Wabash Company to accord 'to the Colorado Company the rights and 
privilèges now desired is â breach of the contract of 1887 only, and 
therefore not redressible by the process of contempt. This contract 
only vàried the method or place of Connecting or making a union with 
the Wabash tracks, but did not vary or affect the right to make that 
union. Whenever or wherever that union is made, whether at the place 
specifically provided for in the decree or at some différent place agreed 
upon by the parties as a substitute therefor, the right arises, under the 
decree, to use the tracks of the Wabash Company from Eighteenth 
Street to Union avenue for the transportation of freight to the place 
of that union. The Colorado: Company may deliver to any point or 
points along its own track aCcorditig to aie requirements of its business. 
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It results from the foregoing views that the refusai of the Wabash 
Company to permit the use of its tracks for thé purposes specifiied is in 
violation of the decree of this court of date December 31, 1886. But, 
inasmuch as this is conceded by counsel in their arguments not to hâve 
been a willful or intentional violation of the decree, but an act done by 
the ofRcers and agents of the railroad company pursuant to their views 
of the rights of the company and pursuant to the advice of counsel, 
it is not deemed by the court a case warranting any severity of punish- 
ment. This proceeding was instituted by counsel to secure a construc- 
tion of the decree of 1886 in the light of subséquent events. The pun- 
ishment, therefore, for this technical violation of the decree will be $1 
and the costs of this proceeding. 



H. MUELIJBR MFG. CO. y. A. T. McDONALY & MORRISON MFG. CO. 

(Circuit Court, N. D. lowa, E. D. October 3, 1904) 

No. 236. 

1. Tbade- Marks— Suit fob Infringement— Peeliminabt Injonction. 

A complainant Is not entitled to a prelimlnary injunction to restraiii 
the use by a défendant, who is flnancially responsible, of a trade-mark 
alleged to be in imitation of its own, where the prlority of its right is 
doubtful, and there is little or no évidence of a fraudulent intent or pur- 
pose to mislead purchasers on the part of the défendant, and where, ai- 
though complainant knew of the use of such trade-mark by défendant for 
three years before the suit was commenced, not more than four purchasers 
are shown to hâve been deceived thereby as to the origin of the goods. 

In Equity. Suit to restrain unfair compétition in trade. On mo- 
tion for preliminary injunction. 

Bond, Adams, Pickard & Jackson and M. M. Cady, for complainant. 
Banning & Banning, Hurd, Lenehan & Kîesel, and Lyon & Lyon, 
for défendant. 

REED, District Judge. Complainant and défendant are rival manu- 
facturers of and dealers in plumbers' supplies and goods, including 
stopcocks and stop and waste cocks used in making connections with 
water service pipes. The bill allèges: That complainant has adopted 
as a trade-mark the letters "H. M.," arranged in connection with a 
shield-like figure, which it places upon the goods of its manufacture, 
including those of the class above mentioned, to indicate that they are 
of its manufacture, and that by its long use of such trade-mark it has 
acquired the exclusive right to the use thereof, and that the goods 
bearing such mark hâve come to be understood by the plumbers' trade 
and public in gênerai as goods of a superior quality and of complain- 
ant's manufacture. That since the complainant has so acquired the 
exclusive right to the use of such trade-mark the défendant has f raud- 
ulently adopted as a trade-mark the letters "M. M.," arranged in con- 
nection with a diamond-shaped figure in imitation of complainant's 
said trade-mark, which it places upon the goods of its manufacture, of 

IF 1. See Trade-Marks and Trade-Names, vol. 46, Cent. Dig. § 108. 
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the kind aliove mentioned, and others, with the fraudulent intent and 
purpose of palming off the same (which are of inferior quality) upon 
the trade and public as goods of complainant's manufacture, to the 
great damage and in jury of coteplainant and the pubHc generally. 

Goods ôf the complainant's and defendant's later manufacture (viz., 
stopcocks and stop and waste côcks), bearing their respective trade- 
marks, hâve been produced 'auid ofïered in évidence, and it must be 
admitted that they bear a gênerai resemblance to each other, and that 
an ordinary observer, unless upon close inspection, might net notice 
the différence in them, though a dealer would readily do so. In size 
they are substantially the same, but this is not of great importance, as 
.a:oods of this character are generally made in standard sizes, to be 
ntted to standard sizes of pipes. The resemblance consists chiefly in 
the trade-mark of the respective parties, which appears upon the goods 
of their respective manufacture. The letters adopted by the complain- 
•int and défendant, respectively, are the initiais of the principal words 
or names conSprising the Gorporate name of each. Assuming, without 
deciding, that complainant had acquired the prior right to the use of 
its trade-mark, the défendant has the right to use its own name, or 
the initiais thereof, as a part 6f its trade-mark to îndicate its own goods, 
providing it doés not do so iii a manner and forrri to mislead the public 
and deceivë biiyers as to the identity of the goods, and lead them to be- 
lieve that deféqdant's goods are those of complainant's manufacture ; 
and this iis the vital point of dispute between thèse parties. 

The bui^deft'is upon the complainant to establish by clear and satis- 
factoiy proqf,|^l)e fraudulent intent and purpose of the défendant in 
arranging or using the initiais of its own name in the form and manner 
it has, and placing the same in such form upon its own goods, to so mis- 
lead and deceive dealers in and consumers of such goods. There is no 
testimony, which tends to show that défendant has ever sold or offered 
to sell any >of its goods as those of the complainant's manufacture, or 
represented them as such. So far as it appears, it has always placed 
its own goods upon the market as its own manufacture, and openly 
sold them lUpon their merits as its own goods. The only évidence of 
a purpose on |be part of défendant tQ manufacture an article in imita- 
tion of one of complainant's manufacture, and bearing a mark in simili- 
tude of th^t qf complainant's trade-njark, is that of a witness who was 
formerly iij t}îe çrpploy of défendant (and who was dismissed by it from 
its service -shortly beforp, this suit was commenced), who testifies that 
he was a di|a|tsman, or pattern maker, in defendant's brass foundry, 
and that iSom© four years, ago Mr. Morrison, defendant's président, 
brought to him one of cotriplainant's: stopcocks, or stop and waste cocks, 
and direçtçd l^im to prépare a pattern for a like article, as near like 
that of complainant's as he:could,including complainant's trade-mark, 
and that invpuptfance of such directions he prepared a pattern for such 
article, inclviding the trade-mark, of défendant, of which complainant 
now makesi complaint ;: that this pattern was then adopted by the de- 
fendant Company, and its goods of that class hâve since been made after 
such pattern.,; Mr. Mcprrison positively dénies the testimony of this 
witness in this respect. He admits, however, that he did confer 
with the iwitfess about the time stated by him, and with other em- 
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ployés and the officersof défendant, with référence to the making of 
new patterns for this class of goods, but that at such time they had 
samples of the goods of four or five différent manufacturers, including 
complainant's, as well as catalogues and illustrations, and samples of 
différent patterns within their reach, in order that the new articles 
proposed to be manufactured might be an improvement upon ail, and 
not in imitation of complainant's or of any other manufacture. It 
also appears that défendant has used the diamond-shaped figure upon 
its brass and iron products and printed matter in one form or another 
since long prior to 1887, and that such figure, in the form now used by 
it, except as to the initial letters, has been upon its building in Dubuque 
since 1878. 

The complainant contends, however, that défendant abandoned the 
use of such figure some time in the early 80's, and did not again use 
the same upon its brass goods until in the manufacture of those after 
the pattern made by the witness Schreiber in about 1900, and that it 
therefore lost the right to the use of such figure or symbol. This is 
disputed bythe défendant, and it claims to hâve used the figure or syrn- 
bol upon its brass and iron goods continuously, with some changes in 
form, since 1878. The conflict in the testimony is such that it would 
serve no useful purpose to review it further. It must suiifice to say 
that complainant, prior to May, 1901, knew that défendant was manu- 
facturing the goods, and placing thereon the trade-mark now com- 
plained of, and selling the same in the open market, and complainant 
requested défendant to desist from so doing. In response to such re- 
quest the défendant on May 20, 1901, wrote complainant as foUows: 

"H. Mueller Mfg. Co., Decatnr, 111. — Gentlemen: We hâve been using the 
diamond, with some changes of form, lettering, anfl embelllshments, on brass 
and Iron goods, for many years, so long that it is, perhaps, past the memory 
of the présent génération, and we will continue its use during our own pleasure 
and convenience. 

"Yours truly, A. T. McDonaly Mfg. Co., ' 

"John Morrison." 

Notwithstanding this, no suit was commenced tîll the filing of this 
bill, March 29, 1904, and up to the hearing upon this application com- 
plainant has been able to show only four instances where a consumer 
of the class of goods in question has purchased or used a stop, or stop 
and waste, cock of defendant's manufacture, believing or supposing it 
to be of complainant's make. Possibly there may be only one such in- 
stance; but in neither instance, if it be more than one, was the con- 
sumer so led to believe by any représentations whatever of the défend- 
ant, unless it be so inferred from the defendant's trade-mark being 
upon such goods. The complainant meets this failure of proof by say- 
ing that this class of goods is generally used underground, and it is 
difficult to discover the instances in which consumers may hâve been 
misled. This, however, does not relieve complainant from making the 
requisite proof of the allégations of its bill to entitle it to the relief 
it asks. Such proof cannot be inferred because it may be difficult to 
obtain. Complainant must be, and apparently has been, diligent in 
securing proof of the allégations of its bill; and if, in three years, it 
has been able to discover that at most four stop, or stop and waste, 
cocks made by défendant hâve been used by consumers in the belief 
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thatthey were of complainatiii's manufacture, it must be apparent that 
the injûry to complainant's trade and business is not of a serious na- 
ture.:! ■■■■ . M 

:- The défendant bas an extehsive plant for the manufacture of such 
êfdods, and to stop such manufacture would entail upon it much greater 
damage than complainant, under its présent proofs, can possibly suffer 
if défendant is not restrained. The défendant is abundantly able to re- 
spond to the utmost for ail damag-es that complainant may sustain, if 
upon the final hearing it establishes its right to recover. Under such 
circumstances, if the alleged fraud of défendant is not clearly estab- 
lished, the better rule is to withhold the injunction until the final hear- 
ing. Sampson v. Seaver Co. (C. C.) 129 Fed. 761-771, and cases there 
cited. 

If it were clearly proven that défendant was fraudulently invading 
complainant's rightsy an injunction should issue restraining it f rom 
Gontinuing to do so; but the proofs are not of that conclusive char- 
acter that will warrant such an injutïction against défendant, regard- 
less of conséquences to it. The complainant, having waited three 
years before moving to stop the alleged piracy of itS trade-mark, can- 
not complain if the court, upon the meager showing madé of injury 
to its business, shall require it to wait until the final hearing before 
determining whether or not it is èntitled to an injunction. 

The application for a preliminary injunction is denied. 



In re OLIVEB. 

(District Court, N.D. Texas. July 18, 1904.) 

No. 491. 

1. Banb;^uptot— Liens-t-Bqtjitable Assignment of Fund. . 

A bankrupt drew tWo draf ts on Lis agent having charge of the collection 
ôf rents (rom hls lands, each containing the woi-ds, "Value received, and 
charge to accoùht df rents for 1903." The drafts were payable to à bank 
on November 1, 1903, and were dîscounted by the bank after having been 
iaccepted by the payée. The bankruptcy oecurred before their maturity, 
and! the rents came Into the hands or the trustée. Held, that the drafts 
operated as an êciultable assignment of the rents pro tanto, and constituted 
a lien on the fund lu the hands of the trustée. 

In Bankruptcy. On certifiçate from référée. 

Eod Oliver was duly;^djudged bankrupt Septeiiiber 22, 1903. In the pre- 
ceding May he traded two certain blUs of exchange or drafts to the Groes- 
beeck National Bank of Groesbeeck, Tex^ Thèse drafts were for $1,500 and 
§1,000, respéétivély, ahd were drawn by Rod: Oliver on one Joe Peeples. They 
werè made payable to the order of the Groesbeeck National Bank on November 
Ist after date, May 13, 1903, and before being received by the bank wère duly 
accepted by the drawee, , the acceptance being noted on the drafts. Peeples 
was the a^ent of Oliver tocoUect rents from the tenants of bis farm lands, 
and it was ùnderstood between ail thé pairtles at the time of the transaction 
that the drafts, when due, were to be pàld ont of the rents that would come 
Into the ; hands of Peeples as such agent during the fall of 1903. "Value re- 
ceived and charge to account of rents for 1903," was noted in the face of each 
draft Oliver received a crédit with the bank for the face value of the two 
drafts. Thereafter the Groesbeeck National Bank, becoming insolvent, was 
placed In the hands of a recel ver. Thomas M. Tbornton, as such recel ver. 
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now holds the draft for $1,500. The Groesbeeck National Bank, before ma- 
tiirity, and for value, transferred and Indorsed the draft for $1,000 to the 
Hanover National Bank of New York City, and that bank Is now its owner 
and holder. Thornton, as receiver, duly flled with the référée hls proof o£ 
olaim based upon the draft for $1,500, alleging its payment to be secured by a 
lien on ail the rents for the year 1903 arising from the farm lands of the 
bankrupt. He flled a like claim wlth respect to the draft for $1,000 on which 
the Groesbeeck National Bank was indorser. Peeples collected rents, which 
were, in the course of administration, reduced to the possession of the trustée 
of the bankruptcy estate, and he now holds a fund resulting therefrom more 
than sutBcient tO; pay the drafts. The référée, after hearing on issue made 
between Thornton, receiver, and the trustée, refused the application of the 
former to hâve his clalms for $2,5100 paid in full from this fund, and allowed 
them simply as unsecured claims against the bankrupt's estate. It Is of the 
ref eree's action in this behalf that a review is sougbt. 

Etheridge & Baker, for claimant. 

Hall, Flippen & McCormick, for trustée. 

MEEK, District Judge (after stating the facts as above). The 
right of Thornton, the receiver, to hâve his claims based upon the 
two drafts paid in full from the fund in the hands of the trustée 
dépends upon vvhether or net there was an équitable assignment 
pro tanto of the rent money to come into the hands of Peeples. The 
authorities are; quite uniform to the effect that a bill of exchange 
or draft drawn against a specifîed fund and accepted by the drawee 
constitutes an équitable assignment pro tanto of the fund. Mande- 
ville V. Welch, 18- U. S. 227, 6 E- Ed. 87; Buckner v. Sayre, 18 B. 
Mon. 745; Wells v. Williams, 39 Barb. 567; Yeates v. Groves, 1 
Vcs. Jr. 280; Tatlock'v. Harris, 3 T. R. 174; Nesmith v. Drum, 8 
A¥atts & S. 9, 42 Am. Dec. 260. The fact that the fund out of 
which the drafts were to be paid had not come into existence at 
the time they were given does not atïect the validity of the assign- 
ment. Bourne v. Cabot, 3 Metc. (Mass.) 305 ; East Lewisburg 
L. & M. Co. V. Marsh et al., 91 Pa. 96. In the latter case it is said : 

"Equity will support assîgnments of contingent interests and expectancies — 
thiugs which hâve no présent actual existence, but rest in mère possibility ; 
not, Indeed, as a présent positive transfer operative in pressenti, for that can 
only be of a tliing In esse, but as a présent contract to talje effect and attach 
as soon as the thing cornes In esse." 

Peeples was Oliver's agent employed under an annual contract 
at a stipulated wage to collect rents from tenants of Oliver's farm 
lands. It is contehded that the fund to be realized against which the 
drafts were drawn never passed from the control of Oliver ; that he 
could discharge Peeples, and thereby prevent him from collecting 
or handling this fund. When thèse drafts were drawn against a 
specified fund, and were accepted by the drawee, and sold to the 
bank, it was contemplated by the parties that the rents for 1903 
would come into the hands of the drawee. By the authority of the 
owner he bound himself absolutely and irrevocably to pay out 
of the moneys collected. The arrangement between the parties 
imposed the légal duty on him to pay the fund pro tanto directly 
to the owner and holder of the drafts, without the further inter- 
vention of Oliver, who was originally entitled to it. This légal duty 
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establishes the character of the transaction as an équitable as- 
signaient. Trist V. Child, 21 Wall. 441, 22 L. Ed. 623; Lanigan's 
Adm'r V. Bradley & Currier Co., 50 N. J. Eq. 201, 24 Atl. 505. Oli- 
ver had no right to demand any part of the rents until Peeples 
had received sufficient to satisfy his liability on the drafts. To hâve 
donc so Vi/ould hâve been à breach of faith with Peeples and the 
bank. East Lewisburg L. & M. Co. v. Marsh et al., supra. 

It follows that Thornton, in his capacity as receiver, is entitled 
to the fund to the extent of the two claims nov^^ under discussion, 
and the order entered by the référée efïecting a différent resuit 
will be set aside, and he will proceed according to the views herein 
expressed. The costs of this certificate will be taxed against the 
trustée. 



In re WINKELS. 

(District Court, W. D. WIsconsin. Augusf 11, 1904.) 

No. 56. 

1. Bankbctptot— Peovable Debts— Wages Babned by Wife in Husband's 
Emplot. 

Nelther the common law, nor the statute of Wlscoi|sln (Rev. St 1898, 
§ 234S), whlch provides that "the Indlvldual earnings of every marri ed 
womaiij except those accruing from labor performed for her husband, or 
In his employ, or payable by htm, shall be her separate property, and shall 
not be subject to her husband's control, or Uable for hla debts," entltle» 
a wlfe to prove against the estate of her husband in bankruptcy, as against 
creditors, a clalm for wages earned whlle eœployed by him In bis business. 

In Bankruptcy. On question certified by référée. 
J. M. Reed, for claimant, Kate Winkels. 
W. P, Crawford, for trustée G. H. Winsor. 

BUNN, District Judge. The question certified to this court by the 
référée is whether a claim of the wife of the bankrupt, based on an 
express contract with the husband for services as a bookkeeper in the 
store of the bankrupt, should be allowed. The évidence shows, and 
the référée found, that the wife, Kate Winkels, had, previous to the 
adjudication in bankruptcy, worked for her husband as bookkeeper irt 
his store, and that her wages as such at $35 per month amounted to 
the sum of $2,555. The décision of the référée was that this claim 
should be allowed in favor of the wife, as against the creditors of the 
bankrupt. I cannot think this ruling is correct. On the contrary, it 
seems to me to overturn bqth the common law and the statute. It 
was never the rule at common law that the wife could withdraw from 
the bankrupt's estate, as against the creditors, money belonging to the 
estate, on the claim of its being earned by the wife while in the employ 
of the husband. The allowance of such a principle would be danger- 
ous, as opening the door to fraud. It is not contended that such was 
ever the common law. But the statute of Wisconsin under which this 
claim is made seems clearly and unequivocally to affirm the common- 
law rule. While the statute is very libéral toward married women, in, 



IN KE WINKELS. 51)1 

allowing them to receive and hold property from any person other than 
the husband, there is no intimation of any change in the common law 
that could affect this question. Section 3342, Rev. St. Wis. 1898, 
provides : 

"Sec. 2342. Any married female may receive by Inheritance, or by gift, grant, 
devise or bequest from any person other than her husband, and hold, to her 
sole and separate use, and convey and devise, real and personal property, and 
any interest or estate thereln of any description, including ail held in joint 
tenancy with her husband, and the rents, issues and profits in the same man- 
uer, and veith like effect as if she were unmarried, and the same shall not be 
Kubject to the disposai of her husband nor be llable for his debts." 

Section 2343 provides as follows : 

"Sec. 2343. The individual earnlngs of every married woman, except those 
aceruing from labor performed for her husband, or in his employ, or payable 
by him, shall be her separate property, and shall not be subject to her hus- 
band's control, or liable for his debts." 

This section, while allowing the wife her earnings as separate prop- 
erty earned in the employ of any person other than her husband, clearly 
and positively excepts earnings aceruing from labor performed for her 
husband, or in his employ, or payable by him. It is difficult to see 
how language could be made plainer. 

This case cornes squarely within ail three of the exceptions named in 
the statutè. The labor for which the claim for wages is made was 
performed for her husband. She was admittedly in her husband's em- 
ploy. Her wages were to be paid by him, and it is on thèse grounds 
that she is claiming them hère as against the creditors. It is contended 
that the exceptions referred to the earnings of the wife while in the 
ordinary care of the household. But if the Législature meant to change 
the rule pf the common law, it would hâve said so. Such a construc- 
tion is a strained ône, and does violence to the plain language of the 
statute. The wife, while engaged in the ordinary duties of the house- 
hold in keeping the house: and taking care of children, cannot be said 
to be in the employ of her husband, nor under his monthly pay. I 
hâve never heard of such contracts. But if, in addition to her house- 
hold duties, she works in his employ by the month as bookkeeper, she 
is manifestly in his employ, and paid by him. The statute evidently 
contemplâtes just such cases as the one at bar, and there would seem 
to be no objection to them, so long as they do not interfère with the 
rights of creditors. Décisions in Illinois and Indiana hâve been re- 
ferred to by claimant's counsel. But they were under quite différent 
statutes, and are not authority. 

The décision of the référée afRrming the claim of the wife for $3,655 
will be overruled. 
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In re PRIVETT. 

(District Court, B. D. North Oarollna. Oetober 5, 1904.) 

1. Baneruptot— Peovable Debt— Cbeditoe Eeceiving Peefbbencb. 

Where Jt appears that a credltor who flled a claim againat a bankrupt 
estate had received a préférence, he bas tbe option to surrender the 
préférence or abanàon hls claim; but, if he retains the préférence, he 
Is not entitled to a dividend. 

In Bankrupjtcy. Gn review of order of référée. 

Stewart & Godwin and J. C. Clifford, for bankrupt. 
Gçdwin & Davis, for petitioning creditors. 

PURNEtL, District Tudge. The facts touching the contest in this 
matter seem to be as f ollows : A few days before the bankruptcy pro- 
ceedings, to wit, on the 17th of Oetober, the wife of one McNiell re- 
ceived frOm her father $1,000, which' McNiell borrowed on the same 
day and loaned it to Privett, together with $450 additional which be- 
longed td McNiell. A few days prior to the bankruptcy Privett re- 
paid McNïèll this amouiit, which is admitted to be â préférence; 
McNiell being cognizant of Privtett's financial condition. McNiell 
repaid the |l,000 and interest to his wife, and deposited same to her 
crédit, takin^ tip the noté he had given therefor. He also deposited 
to his ci^édlt $105.19. The wife was ignorant of the condition of 
Privett and the dealirig- between him and McNiell. While thèse 
amounts wcre still on deposit, the restraining order was served. Sub- 
sequently 25 per cent, dividend of deposits were paid by the receiver 
of the bank, which dividend is now held subject to the order of the 
court, locked up in the bank. McNiell filed a claim in the bankruptcy 
proceedings for a priority debt, and it is now claimed that he had re- 
ceived a preferential payment of muCh more than hisi claim. 

A good many questions were raised and argued, and on intimation 
of the court abandoned on the hearing. The case has finally dwindled 
down to the question as to whether McNiell is entitled to a dividend 
after receiving a preferential payment. Mrs. McNiell's claim to the 
25 per cent, divîdéiid is alitande the bankruptcy proceedings. McNiell, 
having received a préférence, hâd the bption to surrender his préfér- 
ence and file his claim, or Stand on his préférence and abandon his 
claim. He cànnot dô both. 

The rùling of the référée is therefore affirmed. 

ni. See Bàijkruptcy, vol. 6, Cent. Dlg. 5 498. 
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CHICAGO & N. W. EY. CO. v. O'BRIBN. 

(Circuit Court of Appeals, Eighth Circuit September 5, 1904.) 

No. 1,925. 

1. Kailboads— Relation to. Employé of Expeess Company— Conteact foe 

Caeeiage. 

An express messenger, while riding in a car furnislied by a railroad 
Company to the express company by which he is employed, under a con- 
tract by whicb the employés therein are carrled free, occupies a relation 
to tbe railroad company analogous to that of one of its own employés, 
and the care which such company owes him in respect of its track, engine, 
cars, and the opération of its train Is measured by tha,t which it owes to 
those in its immédiate service. 

2. SAME— LlABILITY FOB NEGLIGENCE IN OPEBATION— lOWA STATTJTE. 

The statute of lowa (Code, § 2071) providing that railroad companles 
shall be liable for ail damages sustalned by any person, ineludlng employés, 
in conséquence of the négligence of other employés çonnected with the 
use and opération of their roads, and that no contract which restricts 
such liability shall be légal or binding, does not alter the character of 
the relation between a railroad company and a person injured, nor the 
ruies of évidence appropriât© to such relation upon an Issue as to négli- 
gence. 

3. Masteb and Seevant— Action foe Injuey op Sebvant— Evidence of Nég- 

ligence. 

In an action agalnst a railroad company to recover for the injury or 
kllling of an employé, or one occupying a like relation to the company, 
in a wreck caused by the derailment of a train, the fact of the accident ia 
not évidence of négligence on the part of the défendant or its employés 
to sustain the burden of proof resting on the plalntifC. 

Thayër, Circuit Judge, dissehting. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 
See 116 Fed. 502. 

On August 1, 1899, J. J. O'Brlen, an express messenger In the service of 
the American Express Company, was fatally injured by the derailment and 
wreck near Boone, lowa, of a fast mail train of the Chicago & Northwestern 
Railway Company. Mary O'Brien, as the adminlstratrlx of his estate, 
brought an action agalnst the railway company under the provisions of the 
lowa statute extending a right of action to personal représentatives In cases 
of death caused by négligent or wrongful act. At the time of his employment 
O'Brlen contracted with the express company to assume the risk of ail acci- 
dents and Injuries sustained in the course of his employment through négli- 
gence in the opération of any railroad, whether resultlng in death or other- 
wise, and to Indemnlfy and hold the express company harmless from any de- 
mand that might be made against it on account of aliy claim or recovery be- 
cause of his injury or death ; and he authorized the express company to 
contract In his behalf with any railroad company upon which he was being 
or was to be transported as an express messenger that nelther he, nor any 
one claiming under hlm as personal représentative or otherwise, would make 
any claim for compensation because of injury sustained whlle in the employ- 
ment of the express company and resultlng from the négligence of the rail- 
road company, its employés, or otherwise. Subsequently the express com- 
pany and the railway company entered, into a contract whereby the former, 
for a Btipulated considération, acquifed the rlght to use the railroad lines 
of the latter in the transportation pf express matter. Pursuant thereto the 
railway company fumlshed cars adapted to the conduet of the express busl- 

^ 1. See Carriers, vol. 9, Cent. Dlg. §978. 

132 F.— 38 / 
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ness. It was agreed between them that employés of the express company 
should accompany the • express mttttér upon the trains, hâve charge thereof, 
and that they should be transported free by the railway company. It was 
also agBeèd' that the express company should protect and hold the railway 
company harmless from ail liability that the latter might be under to the 
employés of the former resulting ih any manner whatever, whlle they were 
belng so transported. Thèse contracts were in force, so far as they lawfully 
could be, at the time of the accident and the death of the déceased. A stat- 
ute of lowa in force at the time provided that "every corporation operating 
a railway shailbe liable for ail damages siiâtained by any person, including 
ernployés of sUch corporation, in conséquence of the neglect of the agents or 
by any mismanagement of the engineers or other employés when such wrongs 
are in any inanner connec^çd wlth the use and opération of any railway on 
or about whlcb they shall be ehiployèd, and nO contract which restricts such 
■ liability shall be légal or .blnding." Code, É 2071. In the pétition of the 
administratrix many defects in the track, engine, and cars were alleged as 
causes of the accident. The evideiice at the trial failed to support any of 
those allégations, and the Circuit Coiîrt withdrew them from the considéra- 
tion of thé jury. It was also alleged in the pétition that an efficient cause 
of the accident was an excessive and dangerous rate of speed of the train 
considering that it was upon a down grade and Upon a sharp eurve at the 
bottom thereof. The issue arlslng from a déniai of this allégation was the 
onfy one submitted to the jury. The jury determined the issue in favor 
of the administratrix, and, a judgmént having been accordingly entered, the 
railway company prosecuted its proceeding in error to this court. It is 
claimed hy the administratrix that , tjje verdict of the jury is supported (1) 
by the évidence of two witnesses wïio testifled to the rate of speed at the 
time of the .accident ; (2) by the condition of the wreck as Itwas discovered 
to exlst tmjnediately after the accident; anii (3) by a presumption of négli- 
gence which arose from the faet of the accident itself, The two witnesses 
were jaôbei^t Bowles and Job D., Clark. They claim to haye seen the train 
from the bank of a stream between a quarter and a half mile away from 
the railroad. Between them and the railroad track there was a fleld of corn 
six or eight feet in height, and more or less of tlmber aid willows which 
fringfid the, stream. The ^ccident occurred shortly after 5 o'clock in the 
mornihg. The présence of the two witnesses was accouhted tôt by the fact 
that they had been flshing during the night. One of them was on top of the 
bank, which was quite high, and the other further down, nearer the water. 
Each of ,them testifled that he had previously observed the movements of 
trains, àn^,fOuld tell the ra,te of speed. Each testifled that immediately be- 
fore thejfieFaîlnient the train was œoving about riinety miles an hour. Bowles 
said bis attention was attracted by the loud and unusuàl noise made by the 
approachlng îti'ain ; that tl|p tpaln was in bis view two or three seconds be- 
fore it leift the track; that.a train moving ninety miles an hoùr would move 
one-ninth o? a n^ile in a second; also, that if a train was running at the rate 
of ninetyinlles an hour, It would make abQiit two-thîrds of ft mile In a min- 
ute; that hei had freqn,en|;ly seen the trains upon the railroad track; and 
he added, 'î^nd it is upon my knowledge and mère cuWoslty as given hère 
that I thln^;, jtiiis train was, moving, ^hinetyniiles an hbur." The witness 
Clar^.said mat Jils attention was attracte^ to! the train by "the louder noise; 
more distinct thafiusual; moj^e rapid"; that he thought It was going con- 
siderabiy f aster ,tian it ,commonly did, and that It did not slow Up at the 
cnrve., Whein.iasfeed what henieant by "fàster thàh cdmnjon" he replied: 
"By the rpar !ai?d the clinb of the wheels at the end of the irails. It makçs 
a blg dlfÇeuei^e^fi That's, whçre ,1 get my .rapidity." , When. aSked where he 
gflt bis ideâflfitû^ speed,, hçj, sali; "I hadi^'t no spêe(i ti^pre. I simply got 
tlie soundfi- )f .aïqln't try ,to gét ahy speed wîien I .was dô^ï» flshing." And 
beljjg ask^d Het'i^lhe undèirtqpk tp,s^y,that the train was, ^oing f aster then 
than ltr?y^flt,t)^ore, he answered:, "By the, noise. JÇ , hèàfd, an extra noise 
from whait i|t,genqrally |pa,(i^— roar and sissing nolsè. '• . • * I bavé no 
partlcplar ikna^ipd^p of imy o.wn how fa^t that train was màking that morn- 
ing." . After Istating that in bis best judgiiient the train was moving 85 or 
90 miles an hour, the foUowing occurred upon fecross-examinatlon ; "Q. Hov/ 
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do you make your judgment at that rate of speed? A. Seen foot races. I 
hâve run them myself. Q. And that la the way you make it up? A. By 
foot races. Q. How long would it take you to run a mile now? A. I don't 
know. Q. How many feet hâve you got in a mile? A. About 365 feet." The 
train eonsisted of an engine, an express car, two mail cars, and a storage 
car. The engine was badly wrecked. The express car was demolished, and 
portions of the train and objects therefrom were thrown froni the right of 
way into and across a highway contiguous thereto and into a field adjoining 
the highway. The scheduie rate of speed of the train was 45 miles per hour. 

Upon the part of the railway company it was shown that the train left 
Boone on tlme at 5 o'clock in the morning. It was due to reach Molngona, 
5% miles to the westward, seven minutes later. This was and had been the 
scheduie time of the train. The conductor of the wrecked train testified that 
he did not notice that it was going any faster than usual, and he was corrob- 
orated in this by other employés upon the train. He also said that there 
was no necessity for an inerease of speed, as the train was on time ; that 
the derailment took place about 4% miles west of Boone, and that some one 
picked up and handed hlm the watch of the engineer, which had stopped at 
5 minutes and 45 seconds after 5 o'clock ; that he and ttie engineer had com- 
pared time before they left Boone, and their watches agreed within three 
or four seconds. He also said that he had theretofore made the run wlth a 
freight train down the hill from Boone to Moingona in flve minutes, and, al- 
though the scheduie gave them seven minutes, he had made the run 15 or 
20 times in flve minutes with the same fast mail train when they were late. 
He was corroborated in this particular by a locomotive engineer who had 
previously made the run with spécial and passenger trains In flve minutes 
— a speed of 66 miles an hour. A roadmaster of the company testified that 
there had never been any accident or derailment at the curve before or since. 
The traihmaster of the division west of Boone testified that he consldered 
it safe to make the run from Boone to Molngona at a speed of 70 or 80 miles 
an hour, considering the condition of the track ; and that It would be Impos- 
sible to tell the rate of speed from the sound the train was making. There 
was some Impeachlng évidence of déclarations of the conductor and one of the 
brakemen as to the speed on the morning in question, which may hâve affect- 
ed the value of their testlmony. 

The railway company requested the Circuit Court to Instruct the jury that 
they should not regard the fact of derailment as évidence of négligence on 
its part. The court declined to give the Instruction, and nothing Is found in 
its charge to the jury which fairly embodies the doctrine therein expressed. 
Counsel for the administratrix In their brlef In this court contend that "the 
accident itself afCords reasonahle évidence, In the absence of explanatlon, that 
it happened from want of care," and that "the presumption of négligence, 
having once arisen, remains untll overcome by countervailing proof." 

D. E. Lyon (George T. Lyon, on the brief), for plaintiff in error. 
R. M. Wright (P. F. Nugent and Healy Bros. & Kelleher, on the 
brief), for défendant in error. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The deceased did not, while upon the train in the performance of hîs 
duties as an express messenger, sustain to the railway company the 
relation of a passenger, and he was not, therefore, entitled to that high- 
est possible degree of care to which a common carrier is held for the 
safety of those who hâve paid for their transportation as passengers. 
Neither was the express messenger a mère licensee. He was not upon 
the train at the mère sufferance of the railway company, but he was en- 
jrpged thereon in the performance of duties which had connection with 
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Us business of transportation, attd which would naturally hâve been 
performéd by its own employés had it not been otherwise arranged by 
coritràçt with the express corapany. His relation to the railway Com- 
pany was analogous to that of one of its own employés. Railway Com- 
pany V. Voight, 176 U. S. 498, 30 Sup. Ct. 38S, 44 L. Ed. 560. The 
measure of care which the railway company owed him in respect of its 
track, engine, cars, and the opération of its train was the same which 
it owed to those in its immédiate service. 

The derailment of the train, the in jury to the express messenger, and 
his death occurred iil the state of lowa. The contracts between the 
express company and the deceased and between the express company 
and thçi railway company, in so far as they provided for the immunity 
of the latter f rom ail liability to him for the resuit of its négligence, are 
contrary to the public policy of that state as expressed in the act of its 
Législature. But this statute, while avoiding those provisions of the 
contracts, did not alter the character of the relation between the rail- 
way company and the deceased, nor the rules of évidence appropriate 
thereto. 

Thé testimony of the witnesses Bowles and Clark should bave been, 
as it doubtless was, laid aside by the jury as not being entitled to seri- 
ons considération. Not much more, if any, value can be attached to the 
conditioribf the' wreck as évidence of the speed of the train at the time 
of its d.çir:î(ilment. We ar(S aware of no standard of comparison which 
wouïd hâve; enabled the jury to say that the quantum of démolition re- 
sulting-frôm the derailment of the train on a downgrade, on an em- 
bankmèftti ând at a sharp çurve, waS such that it was presumably going 
at a s'ijeed ,ii;i excess of j^ts usual and schedule raté. It is, doubtful that 
there is any common knowledge upon such subject which would justify 
an inference having theprobative forcé of évidence that the condition 
described ih the reèoM Would not bave resulted f rom a speed of 45 
miles pér hoùr or less. put, hbwever this may be, it is obyious that 
it was of grçat importance to the railway company that the jury be 
instructed that the fact of derailment of the train did not in itself 
raise a prèsumption of négligence for which it was chargeable. Such 
an instruèfion was requested, and it was refused by the Circuit Court. 
It is faimiliar doctrine that in cases between employé and employer the 
law does not présume carelessness or négligence on the part of the lat- 
ter. And the prèsumption in the case before us is that due care was 
exercised by the company in respect of the condition of the engine, cars, 
and railrbad track, and also that those in charge of the opération of 
the train performed their duty. No logical distinction can be made 
in the apjilication of this prèsumption of performance of duty between 
the mechanical condition of the engine and cars on the one hand and 
the opération of the train upon the other. The burden of proof is upon 
him who asserts that the employer was négligent. This burden can- 
not be discharged by mère proof of the occurrence of the accident. To 
hold otherwise would be to ignore the well-established and long-set- 
tled différence between the rules which govern in passenger cases and 
those which apply when the relation is that of employer and employé. 
The doctrine res ipsa loquitur is not applicable in cases of the latter 
character. 
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In Patton v. Texas & Pacific Railway Company, 179 U. S. 658, 21 
Sup. Ct. 275, 45 L. Ed. 361, the court said: 

"That while, in the case of a passenger, the tact of an accident carries 
with it a presumption of négligence on the part of the carrier — a presump- 
tion which, in the absence of some explanation or proof to the contrary, is 
sufficient to sustaln a verdict against hlm, for there is prima facle a breach 
of his contract to carry safely — a différent rule obtains as to an employé. 
The fact of accident carries with it no presumption of négligence on the part 
of the employer, and it is an affirmative fact for the injured employé to es- 
tablish that the employer has been guilty of négligence. That in the lattor 
case it is not sufficient for the employé to show that the employer may hâve 
been guilty of négligence; the évidence must point to the fact that he was. 
And where the testimony leaves the matter uncertain, and shows that any 
one of half a dozen things may hâve brought about the injury, for some of 
which the employer is responsible and for some of which he is not. it is not 
for the jury to guess between thèse half a dozen causes, and find that the 
négligence of the employer was the real cause, when there is no satisfaetory 
foundation in the testimony for that conclusion." 

In Texas & Pacific Railway Company v. Barrett, 166 U. S. 617, 17 
Sup. Ct. 707, 41 h. Ed. 1136, a foreman in charge of a switch engine 
was injured by the explosion of another engine with which he had noth- 
ing to do. The Suprême Court approved of the charge of the trial 
court which embodied the rule "that the mère fact that an injury is re- 
ceived by a servant in conséquence of an explosion will not entitle him 
to a recovery, but he must, besides the fact of the explosion, show that 
it resulted f rom the failure of the master to exercise ordinary care either 
in selecting such engine or in keeping it in reasonably safe repair." 

In O'Connor v. Ry. Co., 83 lowa, 105, 48 N. W. 1002, the court said 
that "the mère happening of the derailment or the accident would not 
show négligence"; citing Baldwin v. Railway Co., 68 lowa, 37, 25 
N. W. 918; Case v.i Railway Co., 64 lowa, 762, 21 N. W. 30; Gandy 
V. Railway Co., 30 lowa, 420, 6 Am. Rep. 682. 

In Bowen v. Ry. Co., 95 Mo. 268, 8 S. W. 230, the court sdd : 

"As between master and servant, the mère fact that an appliance proves 
to be defective, and the servant is injured, does not make out a prima facie 
case for the servant of négligence on the part of the master." 

In Brymer V. Railway Co., 90 Cal. 497, 27 Pac. 371, an instruction 
was asked which embodied a clause that "the mère fact that an: accident 
occurred by which the plaintiff was injured does not fix the liability, 
or even raise a presumption that the défendant was at fault in provid- 
ing machinery or appliances for the labor in which the plaintiff was 
engaged." Its refusai was held to be sufficient cause for a new trial. 

In Huff V. Austin, 46 Ohio St. 386, 21 N. E. 864, 15 Am. St. Rep. 
613, a steam boiler exploded, injuring an employé of the owner, and it 
was held that the mère happening of the accident was not évidence of 
négligence. 

In Wormell v. Railroad Co., 79 Me. 397, 10 Atl. 49, 1 Am. St. Rep. 
321, the court said: 

"There is no presumption of negligerieei on the part of the défendant from 
the fact alone that an accident has happened, or that the plaintiff has re- 
ceived an injury while in the employment of the défendant." 

In Mining Co. v. Kitts, 42 Mich. 41, 3 N. W. 240, an employé was 
injured by the fall of a bridge, the cause of which was unexplained. 
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The court held that, while it mi^t be guessed or surmised that there 
was négligence somewhere, it did ; not extend beyond conjecture, and 
that, , if a master was to be held liable under such circumstances, 
the rule that an employé assumes the ordinary risks of his employment 
would be wholly done away with. 

In Baltimore Elevator Co. v. Neal, 65 Md. 438, 5 Atl. 338, the court 
said: 

"The jury should not bave been allowed to Infer from the simple fact of 
the happening of the accident that there was négligence or unskillfuluess on 
the part of the captaln of the tug. That Is justlfied by no declded case, aïKl 
Is in confllct with the well-established prlnciple that It Is Incumbent upon 
the plalntlffi lii this class of cases to establlsh by afHrmative proof that the 
injury recelved by hlm was caused by the négligent or unskillful act of the 
fellow servant" | 

In Brownfield v. Railway Co., 107 lowa, 254, 77 N. W. 1038, it was 
held that the rule res ipsa loquitur did not apply to a case where a 
locomotive fireman was injured by the derailment of an engine on 
which he was riding caûsed by a broken axle. 

In Grànt v. Railroad Co., 133 N. Y. 659, 31 N. E. 220, an employé 
of the railroad company was injured by a defective drawhead. The 
court said that it may hâve been broken on account of a latent defect 
beyond the reaCh of inspection, and added: 

"Whether it did or not we do not know, and there is no évidence upon the 
subject. No facts are shown from which the cause of the accident can be 
more than guessed at There is food for spéculation or wonder, but there 
is no évidence as to the cause." 

The same rule is announced in Hodges v. Kimball, 104 Fed. 745, 
44 C. C. A. 193; Bowes v. Hopkins, 84 Fed. 767, 28 C. C. A. 524; 
Peirce v. Kile, 80 Fed. 865, 26 C. C. A. 201 ; Railway Company v. 
Thompson, 70 Fed. 944, 71 Fed. 531, 17 C. C. A. 524; Whitcomb v. 
Railway Co., 125 Mich. 572, 84 N. W. 1072 ; Higgins v. Fanning, 195 
Pa. 599, 46 Atl. 102 ; Redmond v. Lumber Co., 96 Mich. 545, 55 N. 
W. 1004; Railway Co. v. Cook's Adm'r, 24 Ky. Law Rep. 2152, 73 
S. W. 765 ; Ouillette v. Overman Wheel Co., 162 Mass. 305, 38 N. E. 
511 ; Railroad Company v. Kellogg, 55 Neb. 748, 76 N. W. 462. 

If in this very case the derailment of the train had in fact been caused 
by some defect in the engine or cars beyond the reach of that ordinary 
diligence and care in sélection and subséquent inspection which the rail- 
way company owed to the deceased — and there is no doubt but that 
such defects do at times exist — a presumption of négligence arising 
from the accident itself might naturally resuit in imposing upon the 
company a responsibility for an undiscoverable defect. Bearing in 
mind the relation of the express messenger to the company, and the 
rules of law which are applicable thereto, it is clear that it was entitled 
to the instruction requested, in order that it might be protected from 
such a contingency; and, not only that, but also because the fact of 
accident did not raise a presumption of excessive speed. The refusai 
of the trial court to give the instruction was erroneous. 

The judgment of the circuit court will be reversed, and the cause re- 
manded for a new trial. 

THAYER, Circuit Judge, dissents. 
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RIDGB V. MANKER et al. 

(Circuit Court of Appeala, Eighth Circuit September 5, 1904.) 

No. 1,987. 

1. Appeal— Mattees Outside of Recoed — Gbotjnds roK Consideeing. 

An appellate court may avall itself of authentic évidence outside of tiie 
record before it of matters occurring since the decree of the trial court, 
wben such course is necessary to prevent a miscarriage of justice, to avoid 
a useless circuity of proceedings, to préserve a jurisdiction lawfully ac- 
quired or to protect itself from imposition or further prosecution of liti- 
gation where the controversy between the parties bas been settled or for 
otber reasons bas ceased to exist 

2. Courts— Jtjbisdiction. 

A State court of gênerai jurisdiction having original cognizance of causes 
at law and in equity bas jurisdiction of the subject-matter of a suit to 
cancel a mortgage on real property witbin its territorial jurisdiction. 

3. SuiTS AGAiNST Rbceivebs— Effect OF Pailuee to Obtain Lbave to Sue. 

Aside from statutory exceptions, a suit cannot be maintained agalnst 
a receiver in anotber court wltbout the permission of the court by which 
be was appointed, but a decree agalnst the receiver of anotber court Is not 
a nullity vehich may be so deelared in a collatéral proceedlng merely be- 
cause the record fails to show afBrmatlvely that such permission to bring 
the suit was obtalned. 

4. SAME— JUEISPICTION— CONCLUSIVENESB OF JUDGMENT. 

A suit to cancel a mortgage was brought in a state court to which re- 
ceivers of the mortgagee appointed by a court of anotber jurisdiction were 
made défendants. They appeared wltbout objection, and answered to the 
merits, and also asked affirmative relief. The cause was tried on the 
merits, and from an adverse decree they appealed. Subsequently thelr 
action was reported to the fédéral court of which they were receivers, and 
their account for expenses and eounsel fées in the suit was allowed and 
paid. Seld, tbat the state court acquired jurisdiction of the receivers, 
and its decree, afflrmed on the appeal by the Suprême Court of the state, 
was conclusive upon tbem. 

Appeal from the Circuit Court of the United States for the Southern 
District of lowa. 

The Phœnix Loan Association, a corporation organized under the laws of 
Missouri, and having Its domicile at the city of St. Joseph, In tbat state, be- 
eame insolvent, and ceased the transaction of active business. The state 
supervisor of building and loan associations proceeded agalnst the corpora- 
tion, and on July 15, 1889, It was adjudgéd to be dissolved by an order of 
the judge of a state court in St. Joseph, its offieers were enjoined from fur- 
ther managing or conducting its afCairs, receivers of its property were ap- 
pointed, and its business Was directed to be wound up. This order was signed 
by the judge in vacation, and upon tbat ground its valldity was attacked 
by proceedings In the Suprême Court of Missouri, with the resuit that the 
order wâs annulled, exceptlng so far as It related to the appointment of the 
receivers and eommitted to them the possession, care, custody, and collection 
of the property of the association and the protection tbereof from attack, 
as to which matters the order was cbnflrtned. State v. Phœnix Loan Asso- 
ciation, 159 Mo. 102, 60 S. W. 74; State v. Woodson, 161 Mo. 446, 61 S. W. 
252. After the appointment of the receivers by the judge of the Missouri 
state court, a stockholders suit was instltuted In the Circuit Court of the 
United States for the Western District of Missouri for the winding up of 
the insolvent Institution, and an order ' of that court was made appolnting 
the saine teceivers. Tbèreupon the state court, which bad charge of the 
property of the corporation, reïlnquisheà Its jurisdiction and custody, and 
surrendered thé property to the receivers of the fédéral court Thèse recélv- 
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ers afterwards reslgned, and Eansom N. Ridge was by the same court ap- 
polnted as thelr successor; Afterwards : aneiHary proceedings were instituted 
in the Circuit Court o£ tlie tJnited States for the Southern District of lowa 
for the ultlmate purpose of subjeeting- certain property there located to the 
opération of the decree of the parent jurisdiction. Ridge was appointed an- 
cillary receiver in lowa. Shortly thereafter, and on September 10, 1902, 
Ridge, as receiver, exhlbited hls bill to the Circuit Court of the United States 
for the Southern District of lowa açàinst George F. Manker and other bor- 
rowing m'embers of the association to énforce the adjusted equltles between 
tbetn and the Insolvent corporation of which they were stockholders, and for 
the foreclosure of mortgages upon rëal property in lowa glven by them as 
seeurlty for loans whleh they hàd t)rocured. A plea in bar was flled by 
Manker and the other appellees in this court. Upon considération of the 
pleadings and certain admitted facts that court entered a decree dismissing 
the complainant's bill, from which decree the âppeal now before us was taken. 
The case of Manker Is typical of that of each of the other appellees, and what 
Is said herein and the conclusion reached will apply with equal force to ail. 

The undi^uted facts presented to the court below are as follows : Shortly 
after the ; £^ppointment of the receivers by the judge of the Missouri state 
court, Manker Jnstituted a suit in the tjistrict court of Taylor county, lowa, 
agalnst the PIic5enlx Association aiid the Missouri receivers to obtain a can- 
eellatlon of the 'mortgage which hé had esecuted to the association upon real 
property In tliàt county. ïïe ftlleged that deceit and fraud had been prac- 
ticed upon bltti; that the mortgaœ and other instruments connected there- 
wlth wer^ dèvices to évade the usury laws of the state; that usury had 
been exaiîted of hlm ; and that the mortgage indebtedness had been fully 
paid. The association and the receivers appeared in the suit, and contested 
Manker's charges upon the flièrlts. In their joint pleading they also embod- 
ied a crossipetition and sought the foreclosure Of the mortgage which Manker 
was seeking to hâve canoeléd: The cause was tried upon its merlts. The 
district court found that Manker's contentions were true, and that the Phœnix 
corporation was not in truth a building and loan association. A decree was 
rendered that the? mortgage given by Manker be caneeled upon the records. 
It does nbt appear in the pleadings or in the decree of that court that any 
leave to stle the Missouri receivers had ever beeh obtaihed or asked for. Nor 
does It appear that there \^às any objection on the part of the receivers to 
the jurlsdfction of the lowa court upon that or any other ground. The mort- 
gage so caneeled is the same mortgage involved in the appeal now before us. 
A few rnonths after the decree of cancellatlon was rendered, the association 
and the receivers, who hàd jûst received their appolntment from the Circuit 
Court of the United States for the Western District of Missouri, and who 
had theretofore acted under the order of the judge of the state court, per- 
fected thelr appeal from such decree to the Suprême Court of lowa. In that 
court the decree' of cancellatlon was contested by the receivers upon three 
grounds: First, upon the merlts; second, that the court below was without 
jurisdiction of the subject-matter ; and, third, that It was without juris- 
diction of the receivers because leave to sue them had not been procured 
from the Missouri court. While thls appeal was pendlng and undeter- 
mlned, the tederal court in Missouri allowed and ordered paid to the receivers 
their expénses in connection ^j'ith the Manker suit in the lowa district court 
and In the appellate proceedings In the Suprême Court, and also allowed 
and orderédi paid the fées and expénses of attorneys and others who had 
rendered sèrylées thereln. The fées and expénses were accordingly paid. 
And whIle the appeal from, Manker's decree was pendlng and undetermined 
in the Suprême, Court of lôwa the following occurred: Ransom N. Ridge 
succeeded thë ô,thèr| Missouri receivers, and was also appointed anclllary re- 
ceiver In lowa., Se Institutçd hls suit for the, forclosure of the same mort- 
éàge In thé Çiif'èult Court of the United States for the Southern District of 
lOwa. He was di^teated, and perfected the appeal now before us. While this 
appeal waspeodîng before this court, the Suprême Court of lowa rendered 
Its declsioq a^mlng the judgmeut of the lower court agalnst the association, 
and reversing ^t, as to the receivers. It held that the procurement of leave 
to sue thé r^eîvers of another court was a jurisdictional matter, which œust 
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affirmatlvely appear of record. Manker t. phœnix Loan Association of St. 
Joseph (lowa) 96 N. W. 982. At the hearing before thls court the appellant, 
Rldge, as receiver, tendered authentic évidence of the action o( the Suprême 
Court of lowa, and asked that the same be made a part of the record on this 
appeal. At the same time it was shown thait the Suprême Court of lowa 
had granted a rehearing. Slnce the argument and the submission of the cause 
in this court It has also transpired that upon the rehearing and reconsldera- 
tlon of the cause pending in the Suprême Court of lowa that court has af- 
firmed the decree of the lower state court as to the receivers. 

Three questions were presented at the hearing of this appeal : (1) Should 
the record, as completed and flied In this court, be opened for admission of 
évidence of what has transpired since the appeal from the decree of the court 
below? In view of the décision of the Suprême Court of lowa upon the re- 
hearing, this question has ceased to be of appréciable importance. (2) Had 
the lowa district court jurisdiction of the subject-matter of Manker's suit 
for the cancellatlon of the mortgage given by himî (3) Had that court juris- 
diction of the Missouri receivers in the absence of an order granting leave 
to sue them? 

Vinton Pike (Stanley W. Swabey, on the brief), for appellant. 
G. B. Haddock (J. M. Haddock and Paul S. Haddock, on the brief), 
for appellees. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

An appellate court may avaiî itself of authentic évidence outside 
of the record before it of matters occurring since the decree of the 
trial court when such course is necessary to prevent a miscarriage of 
justice, to avoid a useless circuity of proceeding, to préserve a juris- 
diction lawfully acquired, or to protect itself from imposition or fur- 
ther prosecution of litigation where the controversy between the parties 
has been settled, or for other reasons has ceased to exist. Chamberlain 
V. Cleveland, 1 Black, 419, 17 L. Ed. 93 ; Lord v. Veazie, 8 How. 351, 
12 L. Ed. 1067 ; Wood Pàper Co. v. Heft, 8 Wall. 333, 19 L. Ed. 379 ; 
Board of Liquidation v. Railroad Co., 109 U. S. 221, 3 Sup. Ct. 144, 
37 L. Ed. 916 ; Dakota v. Glidden, 113 U. S. 232, 5 Sup. Ct. 428, 28 
L. Ed. 981 ; Little v. Bowers, 134 U. S. 547, 10 Sup. Ct. 620, 33 L. 
Ed. 1016; Washington and Idaho Railroad Co. v. Coeur D'Alêne R. 
& N. Co., 160 U. S. 101, 16 Sup. Ct. 239, 40 L. Ed. 355 ; Bryar v. 
Campbell, 177 U. S. 649, 20 Sup. Ct. 794, 44 L. Ed. 926. This doc- 
trine was applied by this court in Ransom v. City of Pierre, 101 Fed. 
665, 41 C. C. A. 585, a case which presented features similar to the 
one at bar. Manker sought a cancellatlon of the mortgage. The asso- 
ciation and the receivers appeared, and sought its foreclosure. The 
decree was for cancellation. The lowa state court in which the suit 
was brought was a court of gênerai jurisdiction, having original 
cognizance of causes at law and in equity. It is clear that the facts 
set forth in Manker's pétition and the relief desired comprised a sub- 
ject-matter of litigation yvell within the judicial province of that court. 
The character of the case presented is the determining factor, and not 
whether the conclusions of the court upon the évidence were rightfully 
reached or otherwise. Did the lowa state court bave jurisdiction of 
the Missouri receivers ? A receiver is an officer of the court appointing 
him. He is its immédiate représentative in the custody'and adminis- 
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tration of the property 6i which it has taken possession. His custody 
is thè Custody of the couirt. A suit âgainst him is a suit against the re- 
cçivership, and, except as authorized by statute, if instituted without 
permission of the court, is an unwarranted interférence with the exer- 
cise of its exclusive jurisdiction. A court having lavvfully acquired 
the possession of property through the appointment of a receiver may 
reserve to itself the deterlninàtion of ail questions afïecting it and perti- 
nent to the proper administration thereof, or it may permit such ques- 
tions to be judicially settled in other tribunals. Passing the statutory 
exceptions, no suit can be elsewhere maintained against the receiver 
without the permission of the court from which he dérives his authority. 
Davis v. Gray, 16 Wall. 203, 217, SI L. Ed. 447 ; Barton v. Barbour, 
104 U. S. 136, 26 L. Ed. ,672; McNulta v. Lockridge, 141 U. S. 327, 
332, 12 Sup. et. 11, 35 L. Ed. 796; Texas & Pacific Railway Co. v. 
Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 h. Ed. 829 ; Porter v. Sabin, 149 
U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815 ; Farmers' Loan & Trust 
Co. v. Railroad Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 667. 

In view of thèse well-settled principles the appellant contends that 
it was essential to the jurisdiction of the lowa court, whose decree of 
cancellation was pleaded in bar, that its record show affirmatively 
the procurement of permission to sue the receivers. In effect, the 
contention is that a decree against the receivers of another court is a 
nullity in the absence of an affirmative récital that leave to sue them 
was obt^inçd, and that it may be so declared in a collatéral proceeding. 
The rule is otherwise. McCormick v. Sullivant, 10 Wheat. 192, 6 L. 
Ed. 300; powell v. Applegate, 152 U. S. 327, 14 Sup. Ct. 611, 38 L- 
Ed. 463. This is not a case in which receivers, sued without leave, re- 
frained from entering an appearance and making a défense. The rec- 
ord before us shows that they voluntarily appeared in the lowa court, 
defended upori the merits, and invoked the jurisdiction of the court for 
affirmative relief. No objection to the jurisdiction appears, and, under 
the circumstances, the presumption is a natural one that none was made. 
Upon their appeal to the Suprême Court of the state they for the first 
time claiçied their immunity from suit, but while doing so still contested 
upon the merits. And then the Missouri court from which they de- 
rived their authority allowed their expenses in both courts, and the ex- 
penses and fées of their counsel, and orderèd them paid. The convic- 
tion is unavôidable that thèse oiïicial acts of the receivers were known 
to the court appointing thein ; that their course was acquiesced in and 
approved, and found ultimate judicial confirmation in the passing of 
their accounts and the accounts of their counsel. That highest degree 
of courtesy and good faith which should mark the relations between 
courts of différent jurisdictions, and which is so essential to the orderly 
administration of justice, would not be observed if it were now held, 
after ail the tliings were donc which appear in the record to hâve been 
done, that the lowa court had not acquired jurisdiction of the receivers. 

The district court of Taylor county, lowa, having cognizance of the 
subject-matter of Manker's suit, and under the spécial facts appearing 
in the record having jurisdiction of the défendants, its decree of can- 
cellation of the mortgage was properly pleaded in bar in the court below. 

The decree of the Circuit Court is affirmed. 
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WESTERN OOAL & MINING CO. v. PETTT. 

(Circuit Court of Appeals, Elghth Circuit September 5* 1904,) 

No. 2.034. 

1. Teespass— Sepabate Actions against Joint Tbesfassebs— Accepting 

Satisfaction of Judgment. 

Wtiere one may bring actions against two joint trespassers severally, 
he may recover separate judgments, and may elect between ttiem. He 
is not requlred to accept satisfaction of the judgment in one case before 
tlie other is tried, but; if he does so, lie voluntarily abandons bis demand 
against the défendant In the other. 

2. CosTS— DisMissAL Or Action— Pleading. 

An action in a fédéral court against two défendants as joint trespassers 
was dismissed as tO one for want of jurisdiction, and plaintiff then sued 
such défendant in a state court, and recovered a judgment, which was 
satisfled in full, and payment accepted. Défendant in the fédéral court 
then filed an amended answer, setting up the recoyery and satisfaction 
of such judgment as a défense additlonal to those previously pleaded, as 
permitted by the state practice, and plalntifC, conceding the sufflciency 
of such défense, dismissed the action. Eeld, that tbe amended answer 
was not a walver of the prior défenses, nor an admission of the justice 
of plaintifC's original daim, and that there was nothing in the record 
which took the case out of the gênerai rule, by which défendant, as the 
prevailing party, was entitled to a judgment for costs. 

3. Ekror— Ween Wbit Lies— Judgment fob Costs. 

The rule that a decree or judgment for costs alone is not revlewable 
applies only to cases in equity or admiralty, in which the awarding of 
costs is not, generally speaking, a matter of strict right, but is largely 
a màtter of discrétion. In an action at law in a fédéral Circuit Court, 
where, except in the few instances, otherwise provided by statute, the 
prevailing party is entitled to costs as a matter of positive right, a judg- 
ment rendered on dismissal denying such right may be reviewed by wrlt 
of error. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Petty brought an action against the Western Coal & Mining Company and 
the St. Louis, Iron Mountain & Southern Rallway Company to recover dam- 
ages claimed to hâve been caused by thelr joint trespass upon his lands, The 
coal Company answered, speciflcally denying the trespass, and also alleging 
that Petty's cause of action was barred by the statute of limitations. The 
cause was dismissed as to the railway company for want of jurisdiction. Sub- 
sequently Petty brought an action for the same trespass in the state court 
against the railway company, and recovered a judgment, which was after- 
wards fully satisfied. Thereupon the coal company, by leave of court, flled an 
amended answer in the action which was still pending against it in the Cir- 
cuit Court, in which it set up as an additlonal défense the recovery and satis- 
faction of the judgment in the state court against the railway company. 
Petty conceded this défense to be sufBcient, and upon his motion the action 
against the coal company was dismissed, and the Circuit Court taxed against 
it ail of the costs which had accrued prior to the filing of the amended answer. 
The coal company insisted that it was ready for trial, that it was entitled to 
hâve the other défenses set up in its amended answer determined, and it pro- 
tested against the taxation of the costs. A judgment was rendered against 
the coal eoinpany for the costs so taxed, and from such judgment it prosecutes 
this proceeding in error. 

1 1. See Trespass, vol. 46, Cent. Dig. §§ 70, 155. 
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Ira D. Oglesby, for plaintiff in error. 

T. P. Wincheister and W. R. Martin, for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after statîng the case as above, delivered the 
opinion of the court. 

Vit i? the gênerai rule that the prévailing party in an action at law in 
a court of the United States is entitled as a matter of right to a judg- 
ment for costs. It must be admitted, however, that there is some ques- 
tion whether the acts of Congress so provide definitely and specifically. 
The nearest approach to a positive rule is found in section 983 of tlie 
Reyisç.d Statiites [U. S. Comp. St. 1901, p. 706], which provides that 
"the bill of feesof the clerk, marshal and attorney and the amount paid 
printers and witnesses * ^ * in cases where by law costs are re- 
coverablè in favor of the prévailing party, shall be taxed by a judge 
or clerk of the court and be included in and form a portion of a judg- 
ment or dpcree against the losing party." Notwithstanding the in- 
definite expression "where by law costs are recoverable," this section, 
with others upon the subject of fées and costs (Rev. St. §§ 823-857 [U. 
S. Cdmp. St. 1901, pp. 632, 658]), has quite generally been accepted 
as sufficient authority for such a right in favor of a successful litigant. 
An indirect confirmation of this conclusion may be found in Act Mav 
28, 1896, c. 253, 29 Stat. 183 [U. S, Comp. St. 1901, p. 617], as amend- 
ed in 189'!'. Régulations were therein made concerning tbe fées and 
salaries of certain ofïicers, and it was provided by section 17 "that sec- 
tions 6 to 15 inclusive of this act shall not be so construed as to prevent 
or affect the amount or taxation of costs against the unsuccessf ul party 
in civil proceedings, or against défendants convicted of crimes or mis- 
demeanors." The fragmentary character of the provisions of the acts 
of Congress upon this subject is due to the fact that they were framed 
in récognition of an almost universal usage in courts of justice of al- 
lowing costs' to the prévailing party, rather than to any supposed ne- 
cesSity for affirmative législation. In Kittredge v. Race, 92 U. S. 116, 
131, 23 L. Ed. 488, Mr. Justice Bradley said: "In actions at law it 
is a général rule that the losing parties, or the parties against whom 
judgment is fendered, are to pay the costs; and no apportionment of 
the costs is rnàdë between them." In United States v. Schurz, 102 U. 
S. 407, 36 I^.'Ed. 219, Mr. Justice Miller'said: "But a careful exam- 
ination of tlië ^uthorities leaves us no option but to foUow the rule that 
the prévailing party shall recover of the unsuccessful one the légal costs 
which he haS expended in ôbtaining his rights." See, also, Trinidad 
Asphalt Payirtr Co. v. Robinson (C. C.) 52 Fed. 347; United States 
V. Treadweli (!p., C.) 15 Eed. 532; Coopèr v. New, Haven Steamboat 
Co. (D.OiaEed. 588. 

Was therê anything in this case which removed it from the opéra- 
tion of the gèileral rùle? Petty sued the coal company, and after- 
wards abandoned and dismîssed his action against it. Clearly, he was 
not the successful litigant, so far as that company was concerned. On 
the contrary, the coal company was the prévailing party. It does not 
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follow that Petty had a good cause of action against that company 
merely because he recovered a iudgment against the railway company 
in another action in the state court. If a plaintiff dismisses his action, 
a court will not stop to inquire as to the merits of his cause of action 
merely for the purpose of adjusting the costs. Nor does it follow 
that, because a plaintiff has a meritorious cause of action, he may vol- 
untarily dismiss an action upon it at the cost of an objecting adversary. 

In its original answer the coal company set up two défenses. It de- 
nied specifically that it was guilty of a trespass on Petty's lands, and it 
pleaded the statute of limitations. After Petty had sued the railway 
company, an alleged joint trespasser, in the state court, and had recov- 
ered judgment against it, and had accepted full satisfaction of such 
iudgment, the coal company interposed an amended answer setting 
up the facts just recited, together with the first two défenses. Petty 
acknowledged the force of the new défense. Upon his motion his 
action was dismissed and a judgment was rendered against the coal 
company for a large amount of costs. A dismissal of Petty's action 
was inévitable under the circumstances, but it was due to his voluntary 
act in accepting satisfaction of his judgment against the railway com- 
pany. He was not required to receive payment from that company 
before the trial of his pending action against the coal company, but he 
chose to do so. Where one may bring actions against joint trespassers 
severally, he may recover separate judgments. If the judgments vary 
in amount, he may elect de melioribus damnis, but his élection must 
précède the acceptance of satisfaction. Acceptance of satisfaction from 
one is a voluntary and irrévocable abandonment of his demands against 
the other. If one of two parties charged with a joint trespass and 
sued separately concludes to pay in full without further litigation, and 
his payment is accepted, the other party ought not to be prejudiced 
thereby in respect of his défenses. Nevertheless it is in the interest 
of the proper administration of justice that the fact of satisfaction 
be made known to the court in which the other action is pending, 
in order that there may be no further litigation over an extinguished 
demand. We are unable to assent to the conclusion that the third 
défense in the amended answer of the coal company was an admis- 
sion of the justice of Petty's claims upon which could be predicated 
the judgment for costs. 

When the action was dismissed at the cost of the coal company it 
objected, and insisted upon its défenses upon the merits and the stat- 
ute of limitations. The interposition of the third défense was not 
a waiver of the others. There was no repugnancy between them. 
The doctrine of repugnancy in pleading is generalîy applied to in- 
consistent averments m the same count or ground of défense. It is 
not applied with such strictness to an inconsistency between sepa- 
rate défenses. Thus, in Mcllroy v. Buckner, 35 Ark.' 555, 560, it. was 
said that a "défendant may put in a number of défenses in distinct 
paragraphs, and, if each is consistent with itself, it is not essential that 
they should consist with each other." An early practice act of Ar- 
kansas provided that the défendant "may plead as many civil matters, 
whether of law or fact, as he may think necessary for his défense." It 
was held by the Suprême Court of the state in construing this act that 
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a défendant had a right to set up inconsistent pleas in separate para- 
graphs. Lincoln v. Wilamowicz, 7 Ark. 378. In this case the court 
overruled a prier décision holding that a plea of conditions performed 
admitting the exécution of a deed could not be joined with a plea of 
non est factum. The présent practice act of Arkansas provides that 
"the défendant may set forth in his answer as many grounds of dé- 
fense, counterclaim, or set-off, whether légal or équitable, as he shall 
hâve." Sandels & H. Digest, § 5722. 

The remaining question is whether a writ of error lies where the only 
question involved is one in respect of costs. In Wood v. Weimar, 104 
U. S. 786, 792, 26 L. Ed. 779, it was said: "If this were ail there was 
in the case, we should, under our uniform practice, décline to consider 
it. No writ of error lies from a judgment as to costs alone. Ganter v. 
Ins. Co., 3 Pet. 307, 7 L. Ed. 688 ; Fabrics Co. v. Smith, 100 U. S. 110, 

25 L. Ed. 647. But there are other questions, and this may, therefore, 
properly be taken up." It is apparent that this observation was wholly 
incidental, and was unnecessary to the décision of the case. Of the 
cases which were cited, one (Ganter v. Insurance Companies) was an 
appeal from a decree in admiralty, and the other (Fabrics Go. v. Smith) 
was an appeal from a decree in equity. It is to such cases only that 
the uniform practice applies. Russell v. Farley, 105 U. S. 433, 437, 

26 L. Ed. lOSO; Paper Bag Gases, 105 U. S. 766, 772, 26 L. Ed. 959; 
City Nat. Bank v. Hunter, 152 U. S. 512, 516, 14 Sup. Gt. 675, 38 L. 
Ed. 534; Du Bois v. Kirk> 158 U. S. 58, 15 Sup. Gt. 729, 39 L. Ed. 895 ; 
Clarke v. Warehouse Go., 63 Fed. 328, 10 G. G. A. 387. But see 
Handy v. Adams, 80 Fed. 397, 303, 25 G. G. A. 430; Gitizens' Bank 
V. Gannon, 164 U. S. 319, 324, 17 Sup. Gt. 89, 41 L. Ed. 451. And it 
rests upon the rule that the award of costs in courts of equity and ad- 
miralty is not, generally Speaking, a matter of strict right, but is largely 
a matter of discrétion. We hâve seen, however, that this is not the 
rule in courts of law. Excepting in the few instances otherwise pro- 
vided by statute, the prevailing party in an action at law is entitled to 
costs as a matter of positive right; and where, in such an action 
pending in a Gircuit Court of the United States, a judgment is ren- 
dered disposing of the case by dismissal or otherwise, a déniai of the 
right may bereviewed by a proceeding in error. It appears that dur- 
ing the pendency of the action in the Gircuit Court a trial resulted in 
a verdict against the coal company, but the verdict was vacated, and a 
new triai granted. It is clear, however, that neither that fact nor the 
reasons which actuated the court in vacating the verdict can hâve any 
bearing upoti the questions presented hère. 

The judgment of the Circuit Court will be reversed, with directions 
to enter a judgment in favor of the plaintifï in error for ail of its costs 
in the cause. ^ 
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PANZL V. BATTLE ISLAND PAPEE à PULP CO. et aL 

(District Court, N. D. New York. August 80, 1904.) 

No. 6,9^3. 

1. Patents— Suit foe Ihfbiiîgkment— Mattees oï- Which Judicial Notice 

MAY BB TAKEN. 

In a patent suit the court may refer to the dictionaries and encyclopedias 
for the définition and scope of scientifle terms or names, when necessary 
to go outside ttie record, or where the testlmony of experts is conflicting. 

2. Same— Définitions— "Chamottb." 

The term "Chamotte," as used In the arts, has a broader meaning tech- 
nically than ordinary flre brick crushed or flre clay, and means, when used 
to describe an élément in a patented combination, a clay which haa been 
burned to an extent which deprives it of further shrlnkage on being again 
subjected to beat. 

8. Same— Invention— Composition foe Lining Pulp Digestees. 

The Panzl patent, No. 644,367, for a composition of materlal for lining 
vessels used for storing or boiling corrosive llquids, Intended for a lining 
for pulp digesters, which should be acid-proof, descrlbes a combination in 
new and specifled proportions and In a new manner of well-known ma- 
terials, which produces a superior composition, and was not anticipated, 
and discloses Invention. Also tield infrlnged. 

4. Same— Infbingement by Coepobation— Pabties Dépendant. 

Offlcers or employés of a corporation cannot be jolned with It in a suit 
for Infringement, where In what they dld they acted only for the corpora- 
tion, and it is not alleged to be insolvent. 

On Rehearlng. 

5. Same— Suit foe Infeingement— Reheabing. 

An application to reopen the case after final hearlng In a suit for In- 
fringement to permit the taking of additional testimony on a question 
of fact arising on the issue of anticipation wUl not be granted, where the 
évidence could hâve been produced on the hearing by the exercise of due 
diligence. 

In Equity. Suit for infringement of letters patent No. 644,367, 
for a composition of materials for lining vessels used for storing 
or boiling corrosive liquids, granted to Romedius Panzl February 
27, 1900, On final hearing. 

Schreiter & Mathews (Henry Schreiter, of counsel), for complain- 
ant. 

Mead, Strannhan & Guile (Howard P. Denison, of counsel), for 
défendants. 

HAZEIy, District Judge. This is a suit to establish infringe- 
ment of United States letters patent No. 644,367, granted to Romedius 
Panzl February 27, 1900, for nev/ and useful improvements in com- 
position of material for lining vessels for storing or boiling cor- 
rosive liquids. The object of the patentée was to invent a composi- 
tion for lining of digesters which would be absolute proof against 
the corrosive solutions necessarily involved in the sulphite wood- 
pulp process. 

The défendants Battle Island Paper & Pulp Company, George C. 
Webb, Richard J. Cullen, and John Kovagec are now before the 
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court. The Battle Island Paper & Pulp Company îs the owner of 
the mill at Fulton, Ni'Y., whèi-è the infrîngement is alleged to hâve 
occurred. Webb, the ,1;reasurer of the défendant corporation, and 
Cullen, its superintendint, are charged with actively engaging in 
the construction of the infringing lining. Kovagec and other de- 
fendants, who are worlonen, are charged with actively assisting in 
its construction. The answer challenges the validity of the pat- 
ent, dénies infringement, and asserts prior public use. The spéc- 
ification, after stâting that thé ihventibn consista of a composition 
of material for lining the intefior of yessels, tanks, or other similar 
vessels for storing or boiling corrosive liquids, says : 

"Such lining for boilers and tanks used for storing or boiling of corrosive 
Chemicals, -as heretofore produced of hydraulic cernent mixed with sand and 
of tiles àpplled thereon, being from flve to seven inches thlck, greatly dl- 
minishes .the capacity of the vessel, and Is not absolutely impervious to such 
corrosive fluids. Superlining with glazçd acid-proof tiles is not sufficient to 
protect the lining material from disintegration." 

The spécification fttrther states that by the use of hydraulic 
cernent and sand a swelJingand contracting of the mass is produced, 
which results in forming cavities in the lining, through which the 
acids penetrate and destrOy the boiler ^pr vessel. The patentée 
déclares that as a resuit of experiment lie has discovered that a 
composition of hydraulic or burnt cément, chamotte, and quartz, 
or some other silicious material, finely powdered, and then mixed 
with diluted silicate of soda, will produce a plastic material, and 
may readily be applied to the interior sides of walls of the boiler 
or vessel. When so applied the material is absolutely imperméable 
to corrodible fluids, and protects the iron or métal of which the 
vessels are necessarily constructed. The claims of the patent, 
three in number, ail of which are alleged to be infringed by défend- 
ants, read as follows : 

"(1) A composition of matter for acid-proof lining of boilers, tanks, and 
similar vessels, composed of hydraulic cément, chamotte, some silicious ma- 
terial, water, and silicate of soda. 

"(2) A composition of matter for acid-proof lining of boilers, tanks, and 
similar vessels, composed of hydraulic cément, pulverized chamotte and 
quartz, and of diluted silicate of soda. 

"(3) A composition of matter for acid-proof lining of boilers, tanks, and 
similar vessels, composed of twenty-six per cent, of hydraulic cément, twelve 
per cent, chamotte, twenty-one per cent, of quartz and of a suitable quantity 
of diluted silicate of soda." 

The proportions of the materials enumerated and the description 
of the methô'dadopted by the patentée in preparing his lining, are 
substantiallyi as follows: Twenty-six parts hydraulic cernent, 12 
parts pulverized chamotte, 17 parts commercial silicate of soda, 21 
parts silicious material (preferably pulverized quartz), and 24 parts 
pure water. The proportions of thèse materials, expressed in parts, 
and measured by volume, may be moderately varied according to 
their qualities from the standard set out in the patent. The cha- 
motte and quartz are finely pulverized, and mixed with the cernent 
while dry. To assimilate the silicate of soda with water, a suitable 
boiler is filled with the latter, and the proportion of silicate of soda 
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above stated is successively added thereto while the water îs boiling, 
the proportions being varied according to thé quality of the silicate 
oi soda used. The spécification further states that the dry ingrédi- 
ents are moderately heated at a stated température and mixed with 
the wct ingrédients. The plastic material is applied while hot 
to the interior of the vessel to be lined. Thus it appears, if the 
method suggested is followed, the object of the inventer will be 
attained and a compact acid-proof lining for digesters and boilers 
produced. The patentée was not the first to describe and claim a 
homogeneous lining for digesters, or a composition of cementitious 
material as a protection to iron or métal vessels from corrosive in- 
fluences. He did not discover the ingrédients nor their adhesive 
qualifies. He claims, however, to hâve made a step forward in an 
art already well known and understood at the date of his invention, 
and that he first combined the requisite qualifies of a suitable, 
economical and lasting lining for pulp digesters, which is absolute- 
ly impervious to corrosive fluids or chemicals. He admits that 
the primary substances specified in the patent w^ere well known 
in the art. Hydraulic cément, quartz, silicate of soda, and chamotte 
are abundant in nature, and their properties and characteristics 
were commonly known. But the principal contention of complain- 
ant is that, to combine thèse substances or ingrédients in the man- 
ner stated, and to combine them in such proportions as to resuit in 
the achievement of any of the functions which they perform in the 
composition in suit was wholly unknown prior to the patent in 
suit ; that the prior art does not disclose a mixture of the identical 
substances, and accordingly it was wholly unknown prior to the 
Panzl patent that an absolutely acid-proof lining is produced by 
the commingling or mixing together the materials as specified. 
The testimony of the expert witnesses is conflicting. The technical 
signification and classification of chamotte as a particular ingrédient 
for lining is left in doubt by the évidence, and référence has, there- 
fore, been had to standard dictionaries, publications, and books of 
science, for such information as, in the judgment of the court, was 
necessary to clarify the disputed point. Authority for so doing 
may be found in Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200 ; Béer 
V. Walbridge, 100 Fed. 465, 40 C. C. A. 496. Thorpe's Chemical 
Dictionary, 1884, describes chamotte as a "mixture of fire clay and 
burnt pottery used for making fire bricks, crucibles, pipes, etc." 
The English patent to Kreinsen, No. 14,516, found in the record, 
speaks of chamotte as "a mixture of fire clay and burnt pottery; 
old crucibles and the like." The Reis Report of Clays of New York 
State, 1900, comprehensively describes chamotte and the uses to 
which it has been applied. The term "chamotte," the author 
says, is applied to burnt clay. "It possesses ail the advantages of 
quartz as a diluent to the shrinkage, but has the advantage over 
it that it does not afïect the fusibility of the clay, or swell with an 
increase of température ; hence it does not tend to lessen the struc- 
ture of the finished product." It further appears that the clay 
ordinarily used for the purpose stated must be burned to an extent 
which décrives it of further shrinkage on being again subjected to 
132 F.— 39 
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heat. Eor the purpose of produçing a porous body, burnt clay may 
either be ground up pottery or calcine clay. It becomes highly 
refractory by repeated burning, which, as bas been stated, causes 
a shrinkage of the clay, and the alkalis are thereby volatilized. 
The testittiony of complainant's expert witness supports this défini- 
tion. He testifies that when speaking of chamotte he means cal- 
cined clay, wbich is essentially silicate of alumina and water. In 
its préparation the water or tnoisture is driven out by heating, 
so as to produce contraction and. baking of the clay. He further 
adds that ordinary fire brick is not chamotte, and only becomes such 
after undergoing the process outlined. The effect of the chamotte 
when mixed with the other ingrédients is thus described by him: 

"The chamotte, owing to Its chemloal characteristles and poroslty, acts In 
such composition also as a storage médium or repository for the silicate of 
soda. It retalns a considérable quantlty of silicate of soda in its unchanged 
condition. This silicate îs held by the chamotte, and is gradually drawn upon 
by the cément, thus extendlng the perlod of setting or hardenlng of the mass, 
thereby faellitating Its application to the dlgester, and increasing greatly the 
durability of the linlng and its résistive powers." 

Accordiflg tb the expert witnesses for défendants, chamotte is 
merely crushed fire brick— that is, clay without sand, heated to a 
hlgh température — and hence is the identical material referred to 
as fire brick in the patents of Wenzl, Kellner, No. 4,959, Norton, 
No. 480,934, and others contained in the record. If the consid- 
ération given to the word "chamotte" in order to ascertain its exact 
meaning atid import impelled the acceptance of the view of the 
défendants' expert witnesses, the invalidity of the Panzl patent 
because of the prior art would seem plain, and the combination of 
the materials mentioned in the claims would lack invention. But 
it is apparent from the définitions above quoted that the term "cha- 
motte" technically is accorded a wider signification than that claim- 
ed by the défendants, and that it is not restricted to ordinary fire 
brick with which furnaces are lined, though in its classification 
burnt clay or fire brick is included. The évidence shows that cha- 
motte and a àilicious material compounded with hydraulic cernent 
aiid silicate of soda produces the desired even distribution of the 
particles forming the Cernent, and prevents the formation of in- 
equalities and cracks in the hardened mass. The action of the 
mixture is thus explained by cohiplainant's expert witness: 

"When the cément and the silicate of soda react upon each other, there Is 
formed mono calcium silicate and caustic soda. If the caustic soda would 
remain uncomblned, treatment with water would remove It from the mass, 
thereby causing a certain poroslty, which eventually would allow the acld 
Uquors In the dlgester to penetrate the mass and corrode the shell. The 
chamotte, however, as well as the slllclous material, of whatever nature It 
may be, possesses an afflnity to the soda thus llberated. It Is mainly the 
chamotte that shows the grèater afilnlty to the soda with which it combines 
to form an insoluble compound, whereby a very hard, stony mass is produced. 
The soda Is then not washed out, and the poroslty wblch otherwlse would 
follow Is prevented." 

As has been indicated, ordinary fire brick does not possess the 
proDcrties of chamotte. The density of the mass or body which 
is formed when it is mixed or united with the silicious material is 
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absolutely impénétrable to deteriorating influences, and the lining 
will practically and securely withstand not only the acids and fumes 
destructive to the structures of the prior art, but also the rough 
usage which digesters receive. HydrauHc cernent, in combination 
with a sufficiently large quantity of siUcate of soda, produces mono 
calcium silicate, and, according to complainant, in none of the al- 
leged anticipatory patents is it produced free from di or tri calcium 
silicate ; hence the prior art does not disclose an acid-proof com- 
position of material. It is insisted by complainant that the main 
value of the patent in suit lies in the production of mono calcium 
silicate, and its object could not be attained without it. The évi- 
dence is persuasive that the formula of the patentée is free from 
di or tri calcium silicate, an élément which renders the composition 
defective as an acid-proof lining. The patents of Wenzl, Norton, 
Kellner, and others, though showing acid-resisting processes of 
high order, nevertheless fail to disclose a combination of ingrédi- 
ents entirely free from the defective mixture of di or tri calcium 
silicate, and, accordingly, the linings there described are thought 
not to be absolutely proof against the acid solutions. The process 
of mixing hydraulic cément and silicate of soda for the purpose of 
making an adhesive and chemical resisting lining was very well 
known at the date of the patent in suit. The characteristic feature, 
however, of the Panzl combination rests in compounding the in- 
grédients of the process in certain proportions so that the chemical 
reaction referred to will be obtained and an acid-proof lining be 
produced. The conception of this combination resulted from ex- 
periment, comparisons with the prior art, and practical tests with 
various compositions in nature. Unless anticipated, it is entitled 
to protection. Little doubt arises that the process described in the 
patent was an advance or addition to those already known. Others 
were endeavoring to invent a process which would prevent the 
disintegration of boilers by corrosive fluids. Ail seem to hâve 
failed, except the patentée in suit. The Swedish patent to Wenzl, 
dated November 13, 1888, relates to cellulose boilers, and was in- 
vented to resist the action of chemical fluids. According to the 
translation of the spécification the mixture consists "of about one 
part by weight of cernent, and two parts by weight of fire brick, or 
brick dust, or sand, or a mixture of two or ail three of thèse mate- 
rials." Although défendants claim that the compounded material of 
the Wenzl patent contains precisely the same i'ngredients as the 
claims in suit, nevertheless, from what has been said regarding 
the term "chamotte," it is manifest that such ingrédient, as an 
cssential élément, is absent in the Wenzl process. Moreover, 
Wenzl does not clearly indicate the proportions of materials, or 
definitely specify the particular materials to be compounded. The 
clearness with which the patent in suit points out the method to 
be adopted and spécifies the proportions of materials to be used 
to successfully manufacture the lining is important, and readily 
distinguishes the Panzl method from the number of prior patents 
upon which défendants place reliance. The relative proportion^ 
of material used, as has been said, is important in producing the 
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resuit. I am împressed by Dr, Endemann's analysis of tfie Wenzl 
patent. He testifies that by the process there described mono cal- 
cium silicate is not produced, and the mixture of the ingrédients 
does not cause the chemical reaction necessary to achieve the re- 
sults attained by the Panzl process. The practical tests made by 
défendants' expert witnesses would seem to support the com- 
plainant's position. Hydraulic cernent, chamotte, and quartz, and 
sand appear to hâve been used in the proportions of the patent in 
suit. The évidence shows that sorne of the materials specified in 
the Panzl patent were used in making thèse tests, and that the 
fire brick mentioned in the Wenzl patent was treated as the équiv- 
alent to the chamotte, sand the équivalent to quartz, and the ma- 
terials were compounded in the précise proportions of the patent 
in suit. The German Jung & Lindig patent. No. 47,976, dated 
January 27, 1889, is for an acid-proof lining for pulp digesters by 
the use of sulphite of lime and silicate of soda. The silicate of soda 
produced by the mixture described in the spécification does not 
unité with chamotte nor with quartz and, therefore, does not secure 
the nonporous lining. In the Norton patent, No. 480,934, dated 
August 16, 1898, the ingrédient chamotte is not mentioned. The 
process, therefore, is as complainant asserts, not a complète em- 
bodiment of the Panzl composition. Further, the proportions of 
mixed material are not stated, and the formation of mono calcium 
silicate by this process is doubtful. The Keller patent, No. 15,031, 
of 1890, does not include chamotte as a substance necessary to the 
success of the process. It is also thought impossible by this process 
to produce mono calcium silicate — the essence of the Panzl process. 
Attention is called by the défendant to many other patents. None 
contain the ingrédients by which mono calcium silicate is formed ; 
hence no disclosure of the Panzl invention is perceptible. Much 
stress is placed upon the Russell reissue patent. No. 11,882, dated 
November 15, 1892, which relates to improvements in the construc- 
tion "of a digester, and has for its object the prévention of injury 
to the interior of the shell by acid solution. The patent is not 
for a process for mixipg or compounding ingrédients so as to 
accomplish the object of the patentée. The spécification, referring 
to the character of the material used to resist acid fluids, speaks of 
Portland cément made plastic with water, and also refers to "other 
cement-like materials or mixtures having similar properties or 
characteristics, * * * such as the ordinary cernent mixtures, 
sand and Portland cément, sand and tar, and the like." The in- 
grédients specified are not the équivalent to complainant's. Their 
admixture does not permit the formation of mono calcium silicate. 
When compounded it is adhesive and acid-resisting, but it does 
not possess the characteristics of an acid-proof lining. It will not 
be fruitful to analyze other prior patents claimed by the défend- 
ants to anticipate. It is true, as already remarked, the materials 
were not discovered by Panzl, and ail of them areuseful in other 
fields and processes. But the identical composition in the pro- 
portions stated is new. A useful function hitherto unknown is 
supplied to the art. 
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The infringement of the patent in suit is apparent from an ex- 
amination of the record. The analysis of parts of the spécimens 
of défendants' lining which were obtained from the défendant cor- 
poration by the witness Baker shows that their composition con- 
tained the same ingrédients as the Panzl process, namely, hydraulic 
cernent, chamotte, silicious material, water, and silicate of soda. 
It is practically admitted by défendants' witness Cullen that diluted 
silicate of soda, cément, sand, chamotte powder were used to com- 
pound the materials for defendant's lining. He dénies using crush- 
ed quartz, but the testimony of the witness Baker shows that a 
spécimen of this ingrédient was obtained by him from the défendant 
corporation during the progress of the work. This would seem 
to be corroborated by Dr. Endemann's analysis. Referring again 
to the patent, it will be observed that the proportions of the com- 
pounded materials may be moderately varied. There was used 
by défendants a similar quantity of cément and a larger quantity 
of silicious material and of chamotte than is set forth in claim 3. 
That the exact proportions were not used is immaterial. It is 
enough that the compounding or mixing of the différent materials 
was substantially in the proportions made known to the public 
by the patentée. My conclusion is that the défendant corporation 
has used the complainant's process for the express purpose of lining 
a digester or vessel ; that is, it has used the ingrédients specified 
in claims 1 and 2, and also used said materials substantially in the 
proportions enumerated in claim 3. 

The next point in controversy arises out of the joinder as de- 
fendants of varions alleged infringers. The bill charges a con- 
spiracy between the défendants, several of whom were former em- 
ployés of the patentée. Complainant claims that each of the de- 
fendants should be enjoined from further infringement of com- 
plainant's patent. Défendants Webb and Cullen acted solely in 
the capacity of agent for the défendant corporation in purchasing 
the necessary materials for mîxing and in directing the work, and 
were not specially interested, except to receive compensation for 
their services. Though Cullen had prior knowledge of the Panzl' 
process, and himself claims to hâve invented the process by which 
défendants' digester was lined, I am nevertheless of the opinion that 
the bill should be dismissed as to him and the other individual 
défendants. The record is devoid of establishing a conspiracy be- 
tween défendants to wrong the complainant, and the défendant 
corporation is not charged with insolvency. Young v. Foerster 
(C. C.) 37 Fed. 203 ; Consolidated Fastener Co. v. Columbian Fast- 
ener Co. (C. C.) 79 Fed. 795 ; Green v. Buckley (C. C.) 120 Fed. 956. 

A decree may be entered restraining the défendant corporation 
and for an accounting, and dismissing the bill as to the remaining 
défendants. 

On Application for Rehearing'. 
(October 24, 1904.) 

The Russell patent broadly covers a homogeneous digester lining. 
The décision of the court is not limited to the materials employed, but 
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apparently includes ail cementitious mixtures known to the art. On 
this subject the language of the Gpurt is as folio ws : 

"And we thlnk, upon prlnclple and authorlty, that Rnssell, having discov- 
ered that cernent materlal generalîy possesses the qualltles requlred for his 
conception of a homogeneous digester llning, should not be limited to sucU 
materlals In the class of cementitious mixtures aa he had chemlcally and 
commerclally Isolated as Indlrlduals, but that hls clalms and descriptions 
should be construed as includlng ail cementitious mixtures whlch ordinary 
skllled practical chemlsts mlght be expected to flnd as answerlng the require- 
ments of the described conditions, or such as would naturally develop in the 
growth of the art without invention." 

It may fairly be presumed that the Commissioner of Patents, in grant- 
ing the patent in suit, believed that the ingrédients specifically named 
in the spécification and the process of mixing the same were within the 
realm of patentability, and accordingly that it contributed something 
new and useful to the art. There being no sufficient proof to the con- 
trary, the presumption of validity to which the patent is entitled is 
not overcome by the defendant's évidence. On the contrary, the proofs 
show that the improvement produced an absolutely acid-proof lining, 
and one that would permanently withstand the influences of corrosive 
substances. The Russell patent is also for a protection to the iron f rom 
the corroding influences of the acid, but it is not pretended that the 
protection is permanent. Whether Panzl in his process includes in- 
grédients claimed by Russell need not hère be decided. As was said 
in Cochrane v. Deener, 94 U. S. 787', 24 L. Ed. 139, in speaking of 
the fact of prior process patents : 

"Hls Invention and his patent are equally entitled to protection from in- 
fringement as If they were Independent of any connection wlth them." 

The pétition for reargument is denied. 

The pétition to reopen the case for the purpose of taking additional 
testimony to show that the ingrédient chamotte, used by the défendant 
in its digester, contained simply crushed fire brick, is also denied, on 
the authority of Pittsburgh Réduction Co. v. Cowles Electric Smelting 
& Aluminum Co. (C. C.) 64 Fed. 125 ; Wilson v. Freedley (C. C.) 129 
Fed. 835 ; Rose v. Stephens & Condit Transp. Co. (C. C.) 19 Fed. 808. 

So ordered. 



BBNBOW-BRAMMER MFG. CO. v. SIMPSON MFG. CO. et al, 
(Circuit Court, B. D. Wisconsln. September 23, 1904.) 

1. Patents— Construction of Claims— Infeingement. 

A spécifie description of an élément of a machine In a claim of a patent 
does not operate as a limitation to the form thus shown, unless It is of 
the essence of the Invention ; and évasion of the specifled form wlU not 
avold Infringement, Tvhere the substance of the invention is copied. 

2. Same— Washing Machine. 

The Schroeder patent. No. 535,465, for means for operatlng washing 
machines, daim 1, construed, and held Infringed, on a motion for pre- 
llmlnary Injunctlon, by a machine whlch embodies the same prlnclple and 
différa only In the form of construction of one élément of the combination, 
whlch is équivalent in f unctlon and mode of opération. 
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3. Same— Motion foe Pkeliminaet Injtjnction— Evidence. 

In gênerai a motion for a preliminary injunction must rest on the part 
of complainant on the blll and aecoinpanying afiBdavîts orlginally flled, and 
affldavits in rebuttal cannot be flled, except by leave of court, which will 
be granted under spécial circumstances. 

In Equity. Suit for infringement of letters patent No. 535,465, 
for means for opéra ting washing machines, granted to John Schroe- 
der March 12, 1895. On motion for preliminary injunction. 

Taylor E. Brown, for complainant. 
H. G. Underwood, for défendants. 

SEAMAN, District Judge. The patent involved is No. 535,465, 
issued March 12, 1895, to John Schroeder, for "means for operating 
washing machines," and the claim which is alleged to be infringed 
by the défendant reads as follows : 

"(1) An operating shaft having a rotary reciprocating motion, a cyllnder 
placed upon the shaft and having a sllding movement thereon, and through 
which cylinder motion is alone communicated to the shaft, and a double row 
of teeth or cogs upon the cyllnder extending at an angle to the shaft, combined 
with a driving shaft having means for revolving it attached to one end, and 
a wheel for engaging the teeth on the cylinder at the other ; the driving shaft 
being driven continuously in one direction, substantially as shown." 

The bill and affidavits show that this patent has encountered 
strenuous litigation with alleged infringers, resulting in décisions in 
the Eighth Circuit which sustain the validity of the patent and 
adjudge the Brammer device there in suit to be an infringement. 
Schroeder v. Brammer (C. C.) 98 Fed. 880, affirmed 106 Fed. 918, 
46 C. C. A. 41. The opinions by Judge Shiras at the Circuit, and 
by Judge Sanborn for the Circuit Court of Appeals, are not only 
décisive for the purposes of this motion upon the question of valid- 
ity, but convincing as well of the scope of invention in the Schroe- 
der device. So the right of the complainant to protection by pre- 
liminary injunction against another infringer is well settled, and the 
only inquiry upon this motion is whether infringement is un- 
doubted. 

Solution of that question, under this record, dépends alone upon 
the construction to be given claim 1 of the patent — whether the 
élément thereof described as "a double row of teeth or cogs upon 
the cylinder" is so limited by the terms employed that the claim 
excludes the élément used in the défendants' device for like opéra- 
tion, consisting of one "row of regularly spaced pins projecting radi- 
ally from the cylinder or head and provided with rollers," as de- 
scribed by Mr. Goss on behalf of the défendant. It is plain and 
undisputed that the other éléments are substantially identical with 
those of the patent, and that both combinations are alike in mode of 
opération and function. The contention is that the patentée has so 
limited his claim of invention by the language referred to that the form 
of a "single row" of teeth or pins adopted by the défendant, in place 
of the "double row" described in the claim, escapes infringement, 
bringing the claim within the doctrine of strict construction upheld in 
Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 278, 24 L. Ed. 
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344, McClain v. Ortmayer, 141 U. S. 419, 424, 13 Sup. Ct. 76, 35 L. 
Ed. 800, Snû the long Une of approving décisions. Vide 9 Rose's 
Notes U. S. Rep. 251; 12 Rose's Notes U. S. Rep. 37. 

I am convinced, however, that the narrow rule thus invoked is net 
applicable to this patent, in the light of the prior art as considered in 
the Brammer infringement case, supra, and the reasonable déductions 
therefrom, stated in the opinion on appeal; that Schroeder had made 
an advanCe ifl the art which was "so striking and meritorious" that he 
was entitled to the benefit of obvious mechanical équivalents ; that the 
advance resided in "the combination of the sliding cog-bearing cylinder, 
by which alone the reciprocating rotary motion was imparted to the 
operating shaft, with the old and familiaf éléments of his combination" ; 
that "the cog-bearing, actuating, sliding cylinder was the élément of 
this combination which embodied its principle and distinguished its 
mode of opération from those which preceded it," and, so used in com- 
bination, was novel and "marks a distinct and useful advance in the 
progress of this art"; that this is the substantive élément shown and 
claimed, and not the spécifie form of cylinder, "nor the identical means 
hc pointed out to hold its cogs in mesh with the pinion"; and that he 
is entitled to protection against the appropriation by another of this 
new means and mode of opération, without substantial change in élé- 
ments and functibn. Brammer v. Schroeder, 106 Fed. 918, 931, 936, 
937, 46 C. C. A. 41. The affidavits on behalf of the présent défendants 
disclose no évidence of prior art which tends to narrow the scope of in- 
vention found in that suit, and the doctrine thus applied, as to the force 
of the patent in référence to the Brammer déviation in the form of cylin- 
der cogs — substituting two single rows of teeth or cogs on the cylinder 
for engagement with the pinion and driving gear, one above and the 
other below the pinion, for the "double row" described and shown as 
a unit in the patent device and claim — impresses me as rightly upheld, 
and it is adopted for the purposes of this motion. 

The rule stated in the leading case of Winans v. Denmead, 15 How. 
330, 343, 14 L. Ed. 717, has been constantly sustained, namely, that 
"when a patentée describes a machine, and then claims it as describei, 
he is understood to intend to claim, and does by law actually cover, not 
only the précise forms he has described, but ail other f orms which 
embody his invention — it being a familiar rule that to copy the princi- 
ple or mode of opération described is an infringement, although such 
Giopy should be totally unlike the original in form or proportions" ; 
that, "when the whole substance of the invention may be copied in a 
différent form, it is the duty of courts and juries to look through the 
form for the substance of the invention"; and that, "when form and 
substance are inséparable, it is enough to look at the form only." See 
5 Rose's Notes U. S. Rep. 330, for approving cases. It is deemed suf- 
ficient to cite, as an exemplification of this rule, Ives v. Hamilton, 93 
U. S. 426, 33 L. Ed. 494; Machine €0. v. Murphy, 97 U. S. 120, 34 
L. Ed. 935 ; Hoyt v. Horne, 145 U. S. 302, 12 Sup. Ct. 923, 36 L. Ed. 
713 ; Reece Buttonhole Co. v. Globe B. M. Co. (C. C. A., Ist Circuit) 
61 Fed. 958, 10 C. C. A. 194 ; McCormick Har. Mach. Co. v. Aultman 
Co. (C. C. A., 6th Circuit) 69 Fed. 371, 16 C. C. A. 359 ; Metallic Ex. 
Co. V. Brown (C. C. A., Sth Circuit) 104 Fed. 345, 353, 43 C. C. A. 
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568; F. C. Austin M. Co. v. ^merican Well Works (C. C. A., 7th 
Circuit) 121 Fed. 76, 57 C. C. A. 330. Ail concur in the view that 
spécifie description in the claim of an élément does not operate as a 
limitation to the form thus shown, unless it is of the essence of the in- 
vention, and évasion of the specified form will not escape infringement 
where the substance of the invention is copied ; that courts "are not to 
judge about similarities or différences by the names of things, but are 
to look at the machines, or the several devices or éléments, in the light 
of what they do, or what office or function they perform, and how they 
perform it" (Machine Co. v. Murphy, 97 U. S. 120, 34 L. Ed. 935), and 
thus ascertain whether the substance of patentable novelty is infringed. 
The line of cases before mentioned, which enforce the narrow rule ex- 
cluding équivalents from the monopoly, rest upon the exception above 
noted, where form is the essence of the invention, and are not applicable 
to this invention as construed in the Brammer Case. 

In the case at bar substantial identity of the défendants' machine with 
the patent device is unmistakable in means, mode of opération, and 
function, and the only feature upon which the contention of nonin- 
fringement is predicated is the substitution of the single row of teeth 
or pins on the cylinder to engage the driving gear, instead of either the 
"double row" mentioned in the patent or the two single rows of the 
Brammer infringement. As the subject of the patent is "the translation 
of the continuons rotary motion in one direction of the horizontal driv- 
ing shaft into a reciprocating rotary motion of a vertical stirrer-arm 
shaft," this is accomplished through the engagement of the horizontal 
driving-shaft gear with the gear of the sliding cylinder on the vertical 
shaft. The double row of teeth in the patent device thus engages the 
driving gear constantly — on one or the other side, as the cyUnder rises 
or falls. So the single row of the défendant furnishes like engagement 
successively on the upper and lower sides of the pins, corresponding to 
the position of the cylinder, thus operating aUke with the élément de- 
scribed in the claim as a double row. In opération and effect this single 
row présents successively the upper and under engagement of the 
double row, departing only from the intégral form, otherwise func- 
tionless, of the patent élément described as "double." It is obviously 
designed to évade the wording of the claim in suit, and, equally with 
the two single rows of the Brammer device, is an équivalent élément. 
I am of opinion that infringement clearly appears under the construc- 
tion of the claim thus authorized upon the prima facie case. It cannot 
be presumed for the purposes of the motion that the research and in- 
genuity of counsel will discover new évidence in the prior art to de- 
prive the invention of the scope so authorized by the adjudication in 
the Brammer contest. Infringement must be undoubted to authorize 
the injunction, but the doubt must arise out of the patent and proofs 
submitted, and not rest on mère suppositions. The complainant is 
entitled to protection by injunction pendente lite, as the only adéquate 
protection at this stage, and writ will issue accordingly. 

The objection on behalf of the défendants to the affidavit of Mr. 
Wiles, tendered by way of rebuttal, is sustained. Without spécial cir- 
cumstances and leave of court thereupon, it is my understanding of the 
practice, in this circuit at least, that the motion for a preliminary in- 
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junction mu'st rest, oh thè jpart of the complainant, on the bill and ac- 
compariying afïîdavits originally filed. In conformity with this view, 
the affidavit referred to has been left out of considération. 



In re S. P. SMITH LUMBBR CO. 

In re MBNEFEE. 

(District Court, N, D. Texas. September 22, 1904.) 

No. 318. 

1. Bankbuptot— Pbovable Debts— Notes of Coepoeation Given in Patment 
FOB ITS OwN Stock. 

A corporation has no power to purchase shares of Its own stock, where 
the transaction renders It Insolvent, and in conséquence opérâtes as a 
fraud on its creditors ; and notes glven by it in such case for a part of 
the purchase price are Invalld, and cannot be proved against its estate in 
bankruptcy by the selling stockholder. 

In Bankruptcy. In re daim of O. R. Menefee. On certificate from 
référée. 

Stanley, Spoonts & Thompson, for claimant. 
Tarleton & Ayers, for trustée. 

MEEK, District Judge. On pétition of its creditors, the S. P. 
Smith Lumbef Company was duly adjudged bankrupt September IS, 
1903. O. R. Menefee filed his claim for $9,050 against the bankruptcy 
esta4e, which, upon objection of the trustée, and after hearing, was dis- 
allowed by the référée. The daim is based on two promissory notes 
executed by the bankrupt in favor of claimant, one for $4,550 and one 
for $4,500. Claimant seeks a review of the action of the référée. 

The S. P. Smith Lumber Company was incorporated for the purpose 
of buying and selling at wholesale and retail ail kinds of lumber and 
ail other character of manufactured building material. Prior to Au- 
gust 12, 1903, S. P. Smith and the claimant, Menefee, owned substan- 
tially ail the shares of the capital stock of the corporation, it being 
capitalized for $40,000, and Menefee owning 300 shares of the par value 
of $100 each. The directors of the corporation were Smith, Menefee, 
and one other person holding a qualifying share. On the date named 
the affairs of the company were in an unsatisfactory and precarious 
condition. It was heavily in debt, and many of its assets were of doubt- 
ful value. A statement drawn from its books, setting forth its condi- 
tion as it there appeared, shows it to hâve been solvent, but it was barely 
so. Smith tèstifies that Menefee was anxious to dispose of his interest 
in the company, and insisted that he (Smith) should buy him out; 
that as one raeans to accomplish his purpose and sell his shares he 
threatened Smith with a receiver. The situation was relieved by 
Smith buying him out "to get rid of him" in the following manner: 
On August 13, 1903, O.R. Menefee transferred to S. P. Smith his 
-300 shares of the capital stock of the S. P. Smith Lumber Company, 
and received as considération therefor two promissory notes aggregat- 
ing $9,050, executed by the S. P. Smith Lumber Company and S. P. 
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Smith (same being basis of the présent claim); an order for $5,000 
drawn by O. R. Menefee on the lumber company in favor of one Tom- 
linson on August 12, 1903, and accepted by the company on the same 
day ; the assumption of an accommodation acceptance or note for $2,950 
by the company, and $3,000 in cash paid by the company. The entire 
considération paid for the Menefee shares of stock was advanced by 
the bankrupt lumber company. This transaction caused its insolvency, 
and resulted in thèse proceedings. The claimant now seeks to hâve 
the promissory notes given in part considération for his shares and 
signed by the bankrupt and S. P. Smith, proved as a claim against the 
bankrupt estate. 

The Menefee shares were transferred to S. P. Smith, but the consid- 
ération for the transfer flowed from the company. In view of this 
fact the transaction was no doubt, in eflfect, a purchase by the company 
of its own shares. It was also, in eflfect, the withdrawal by Menefee 
of his portion of the capital stock of the company, leaving its obliga- 
tions and debts unpaid. Clapp et al., Exr's, v. Peterson, 104 111. 26. 
In the United States, I take it, the weight of authority upholds the 
right of a corporation, in the absence of statutory prohibition, to be- 
come the purchaser of shares of its own capital stock. New Éngland 
Trust Company v. Abbott, 162 Mass. 148, 38 N. E. 432, 27 L. R. A. 
271; Chicago Street Railroad v. Marsailles, 84 111. 145; Cook on 
Corp. (4th Ed.) § 311. But the courts which hâve most distinctly an- 
nounced and upheld this doctrine hâve most definitely held to and rigid- 
ly enforced the collatéral principle that a corporation cannot become 
such purchaser when it results in a fraud upon the rights of or in jury 
or loss to the creditors of the corporation. Clapp et al., Ex'rs, v. Peter- 
son, 104 111. 26 ; Com. Nat. Bank v. Burch, 141 111. 519, 31 N. E. 420, 
33 Am. St. Rep. 331 ; Buck v. Ross, 68 Conn. 29, 35 Atl. 763, 57 Am. 
St. Rep. 60 ; Cook on Corp. (4th Ed.) § 311. The danger of fraud be- 
ing perpetrated upon or of injury and loss resulting to creditors was 
one of the potent reasons moving the courts of England to establish 
and adhère to the rule that a corporation cannot become the purchaser 
of its own shares of stock. Trevor v. Whitworth, L. R. 12 App. Cas. 
409 (H. h. 1887) ; Cook on Corporations (4th Ed.) § 309. In view of 
the contrary doctrine obtaining in most of the courts of this country, 
the safety of the creditors of a corporation lies in the récognition and 
enforcement of the collatéral principle above set forth. Were it not 
for the existence of this principle, creditors of corporations would 
occupy a most hazardous and perilous position. _ 

In event of the dissolution of a corporation the shareholders are 
only entitled to their aliquot part of the capital remaining after ail 
debts are paid. Menefee, by his sale to Smith, withdrew from the 
company, ahead of ail creditors, a substantial part of the considération 
for his shares in cash and property, thereby redudng the company to 
insolvency. He now seeks to prove and bave allowed as a debt against 
the bankruptcy estate the notes executed by the bankrupt, and given 
him as deferred payments. He seeks to share in the distribution of the 
estate with the creditors for whose pecuniary injury and financial loss 
he is in part responsible. The purchase of his shares by Smith with the 
funds and property of the company operated as a fraud upon its cred- 
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itors, and th« hplding of the referee that the sale was învalid and hîs 
conséquent refusai to allow the claim of Menefee is approved and con- 
firraed. The costs of this certificate will be taxed against the claimant 



In re S. P. SMITH LUMBBR CO. 

In re McNATT. 

(District Court, N. D. Texas. September 22, 1904.) 

No. 318. 

1. GuABANTï— Construction or Conteact. 

A contract executed by a buUder and a lumber company on one pari:, 
wblch recites that they are joint contractors for the building of a bouse, 
and that In considération of the profit on lumber which it expects to 
furnish for the work the company guaranties the completion of the con- 
tract, but which does not obligate the other parties to purchase lumber 
from it, is merely one ofguaranty on the part of the company. 

2. CoEPOBATiONs—PowEBS— Conteact of Guabantt. 

A corporation chartered for the purpose of buying and selling lumber 
and other building materials, bas no power to bind Itself as guarantor for 
the performance of a building contract by another, and such a contract is 
ultra vires and void, and aflfords no basis for a claim against Its estate in 
bankruptcy by the owner of the building because of the contractor's de- 
fault 

In Bankruptcy. In re claim of R, H. McNatt. On certificate from 
referee. 

Capps & Cantey, for claimant 
Tarleton & Ayers, for trustée. 

MEEK, District Judge. The facts, so far as necessary to be stated, 
are given in the opinion. Claimant, R. H. McNatt, contends the bank- 
rupt company became a joint Contractor with one Brown for the con- 
struction and érection of claimant's house. The eighteenth paragraph 
of the contract, which is the basis of the contention as well as for the 
claim presented against the estate of the bankrupt, provides in terms 
that the S. P. Smith Lumber Company becomes a jomt contractor 
with Brown for the construction and érection of the building. But the 
paragraph then provides ând proceeds to define the duties and burdens 
of the bankrupt unde;- the contract. It is clear thèse are to attach 
only in event Brown for any reason fails or refuses to perform his 
part of the contract, which is to construct and erect the building. The 
entire contract, aside from the eighteenth paragraph, is drawn on the 
theory that Brown is the sole contractor. He is to supply ail material 
and labor and to construct and erect the building according to the 
plans and spécifications provided. For this he is to receive the entire 
considération. There is no considération moving to the bankrupt by 
the terms of the contract in view of which it could be held to hâve en- 
gaged itself for the building of the house as joint contractor with 
Brown. The sole inducement for the bankrupt signing the contract 
in any capacity is found in the following recitation: "Whereas, the 
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S. p. Smith Lumber Company, a corporation, is proposing to furnish 
lumber for the érection of said building out of which it is supposed to 
make a profit, it is hereby agreed on its part that it becomes," etc. 
This recitation neither binds the owner of the building, McNatt, nor 
the contracter, Brown, to purchase from the bankrupt any of the lum- 
ber for the building. While this language cannot be construed as a 
valid considération for the making of the contract on the part of the 
bankrupt, it is an appropriate recitation, and throws light upon the 
intentions of the parties. It is the inducement for its undertaking "to 
complète the job according to the plans and spécifications and this con- 
tract" in event Brown for any reason failed or refused to do it. In 
considération of its contemplated profit on sales of lumber "it guaran- 
ties the full and perfect completion of the contract according to said 
plans and spécifications." By thèse provisions the bankrupt seeks to 
bind itself to McNatt for the due fulfillment of the undertaking and 
engagement of Brown. This is a contract of guaranty. 2 Parsons on 
Contracts (8th Ed.) p. 3 ; Pingrey on Suretyship and Guaranty, § 339 ; 
Atwood V. Lester, 20 R. I. 660, 40 Atl. 866 ; Gridley v. Capen, 72 111. 13. 
In event this guaranty had been given by a natural person, it would 
hâve been valid and binding, as the contract between McNatt and 
Brown for the érection of the building was founded on a good consid- 
ération, the guaranty was executed concurrently as a part of the same 
instrurnent, and is recited to be the considération moving McNatt to 
let the contract for the érection of the building to Brown. Under the 
authorities the considération for the érection of the building would 
be regarded a considération also for the guaranty. 2 Parsons on Con- 
tracts (Bth Ed.) p. 7 ; Campbell v. Knapp, 15 Pa. 27 ; Klein v. Currick, 
14 III. 237 ; Bickford y. Gibbs, 8 Cush. 166. Was the bankrupt, un- 
der its charter, authorized to become guarantor of Brown in his un- 
dertaking as a building contractor? It was incorporated for the pur- 
pose of buying and selling at wholesale and retail lumber and ail other 
manufactured building material. The power to become a guarantor 
was not expressly conferred upon it by its charter. Can it be implied 
therefrom? A purpose of its création was to sell lumber. Becoming 
guarantor for Brown furthered this end. It secured for it the sale of 
the lumber to be used in the construction of the McNatt house. But 
the power to sell lumber and to enter into ail contractual arrangements 
in the line of the accomplishment of such sales and incident thereto 
cannot be held to include the power to become guarantor of the under- 
taking of another in an entirely différent line. In thus acting it risks 
the funds of the company in a différent enterprise and business under 
the control of another, contrary to what its stockholders, its creditors, 
and the state hâve the right from its charter to expect. Mor. Priv. 
Corp. § 423; Humboldt Min. Co. v. Am. M. M. & M. Co., 62 Fed. 356, 
10 C. C. A. 415 ; Clark & Marshall on Corp. § 184 ; Davis v. Old Col- 
onv R. R. Co., 131 Mass. 258, 41 Am, Rep. 221; Best Brewing Co. of 
Chic. V. Klassen (111.) 57 N. E. 20, 50 L. R. A. 765, 76 Am. St. Rep. 
26. In becoming a guarantor for Brown it acted in excess of it3 
charter power, not only in view of the common law, but also in view 
of the express statutory law of the state of Texas. Rev. St. 1895, art. 
665. 



622 1S2 FEDERiLL EEFOBTER. 

In McCormîck v. Mafket Bank, 165 U. S. 538, 17 Sup. Ct. 433, 
41 L. Ed. 817, Mr. Justice Gray in the course of his opinion says : 

"The doctrine of ultra Wres, by which a coBtract made by a corporation be- 
yond the scope of Its çorporate power Is unlawful and vold, and wlll not sup- 
port an action, rests, as this court bas often recognized and afflrmed, upon 
three distinct grounds: the Obligation of any one contractlng with a corpora- 
tion to take notice of the légal limits of Its powers; the Interest of Its stock- 
holders not to be subject to risks which tbey hâve never undertaken ; and, 
above ail, the interest of the pnhlic thatthe corporation shall not transcend 
the powers conferred upon It by law." 

— Citing Pearce v. Madison & Indianapolis R. R., 21 How. 441, 16 h. 
Ed. 184 ; Pittsburg, etc., Railway v. Keokuk & Hamilton Bridge Co., 
131 U. S. 371, 9 Sup. Ct. 770, 33 L. Ed. 157 ; Central Transp. Co. v. 
Pullman's Car Ce, 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55. 

In the course of his opinion in California Nat. Bank v. Kennedy, 167 
U. S. 362, 17 Sup. Ct. 831> 42 L. Ed. 198, Mr. Justice White, speaking 
for the court, says : 

"A contract of a corporation, which Is ultra Tires in the proper sensé — that 
Is to say, outside the objéct of Its création as deflned in the law of Its or- 
ganlzatlon, and therefore beyorid the powers conferred upon it by the Légis- 
lature — is not voidable only, but wholly void, and of no légal effect. The ob- 
jection to the contract Is, not merely that the corporation ought not to hare 
made It, but that It could not make it. The contract cannot be ratified by elther 
party, becanse it tould not hâve been authorized by either. No performance 
on elther side can give the unlawful contract any valldity, or be the founda- 
tion of any rlght of action upon it." 

— Citing and quoting from Central Transp. Co. v. Pullman's Car Co., 
139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55. 

Upon the bankruptcy bf the lumber company the contractor ceased 
work, and failed to fulfill his contract. The owner, under its provi- 
sions, continued the work, and completed the building at an advanced 
cost to him, above the contract price, of the amount of his claim hère. 
He seeks to participate in the distribution of the bankruptcy estate pro 
rata to the extent of such daim wîth the contract of guaranty as the 
basis therefor. Any dividend paid him v/ould virtually be a recovery on 
the contract to that extent. Having enjoyed the probable profits aris- 
ing frotn the sale of the lumber as a resuit of giving the guaranty, 
would the bankrupt company hâve béen, and is the trustée of the estate 
now, estopped to deny liability under the guaranty notwithstanding the 
act of giving it was ultra vires? The bankrupt did not receive and ap- 
propriate valuable property under this contract payment for which the 
trustée is seeking to avoid by invoking the doctrine of ultra vires. It 
simply procured for itself the sale of lumber. It sold lumber to the con- 
tractor, and received value for it. Ail that it was presumed to make un- 
der the contract was a profit on the lumber sold. Therefore there is not 
présent that élément which appeals so strongly to the chancellor, and 
which seems to hâve carried the courts of last resort of some of the states 
so far in the application of the doctrine of estoppel as it relates to ultra 
vires acts of corporations. Claimarit let the contract for the building 
of his house to Brown on the strength of the bankrupt's guaranty, and 
he lias suffered loss thereby. But he was bound to take notice of the 
company's légal limitations, of its lack of authority to make valid con- 
tracts of guaranty. 
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In Humboldt Min. Co. v. American Man. M. & M. Co., cited supra, 
a case largely analogous to the présent one, Judge Taft, in delivering 
the opinion of the court, says : 

"It is said, however, that the contraet has been performed on behalf of the 
plaintiff, and therefore that the défendant is estopped to deny its power to 
make it. We do not thlnk that any such principle has application hère. 
Strictly speaking, a corporation Is never estopped to deny its power to make 
a contraet where the extent of its powers and of the facts relevant thereto were 
or should hâve been known to the parties seeking to enforce the contraet when 
it was entered into. In cases where property has been received or money paid 
to the corporation seeking to avoid the obligations of an ultra vires contraet, 
the person delivering the property or paying the money has the remedy of re- 
covering baek that which was given to the corporation on the faith of the 
ultra vires contraet. This, however, as has been said several times by the 
Suprême Court of the United States, Is not a recovery on the contraet, but Is, 
in efCect, an avoiding of the contraet and a restoration of the parties to their 
status quo ante. St. Louis, V. & T. H. R. Co. v. Terre Haute & I. R. Co., 145 
U. S. 393, 12 Sup. et 953, 36 L. Ed. 748; Central Transp. Co. v. Pullman's 
Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55. Tfi. this case no money or 
property was paid by the plaintiiï to the guarantor défendant, and there is no 
way by which the parties can be restored to thelr condition before the con- 
traet was entered Into and performed. However this may be, the suit hère is 
upon the contraet, and, as the contraet Is void, It gives the plaintiff no right 
of action against the corporation." 

For the foregoing reasons I am of the opinion the contraet of guar- 
anty could not hâve been enforced against the bankrupt company, and 
cannot be against the estate of the bankrupt. The order entered by the 
référée disallowing McNatt's claim is approved and confirmed, and the 
costs of this certificate will be taxed against claimant. 
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(Circuit Court, S. D. lowa, W» D. September 24, 19<H.) 

No. 523. 

1. Insueance Contbact— Law Govebning— Intebbst. 

A elaim arising under a poliey of indemnity Insurance which was signed 
by the insured in New York and is there payable Is governed as to Interest 
by the law of New York, although the poliey may hâve been delivered in 
another state. 

2. Indemnity Insubancb— Extent of Insitbeb's LiIABilitt— Expenses of De- 

FEK0ING StJIT. 

A poliey Insurlng an employer against liabllitles arising from Injuries 
to its employés provided that the liability of the Insurer, "arising from 
an accident resulting In Injuries to one person" should be limlted to 
$5,000 ; that when suit was brought It should be notifled, and should hâve 
fuU charge of the case, which should be defended by its own counsel, and 
should not be settled, or the claim paid, without Its consent. An action 
was brought against the insured for an injury to an employé, which was 
defended by the insurer, and resulted In a judgment for plaintiff for 
$6,500, which was subsequently affirmed on appeai, and paid by the in- 
sured. It also paid certain expenses incurred in the défense. Held, in 
an action on the poliey, that the insurer was not entitled to a déduction 
of the amount It expended In defending the suit from the $5,000, but 

If 1. What law governs Insurance polieies, see note to Corley v. TravelerS 
Protective Ass'n, 46 C. C. A. 287. 

See Insurance, vol. 28, Cent. Dig. § 293. 
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that the Insured was entltled to the full amount, with Interest from the 
date of tlie Judgment, and in addition to the amount it paid as expensea 
of suit 

At Law. On motions for direction of verdict. 

Wright & Baldwin and T. C. Cowin, for plaintiff. 
Greene, Breckenridge & Kinsler, for défendant. 

McPHERSON, District Jtidge. The évidence of both parties being 
in, each pafty has moved for a verdict. The évidence is by an agreed 
statement ql facts, and there is no question of fact for the jury. The 
plaintiff is engaged in slaughtering cattle, sheep, and hogs in South 
Omaha, and employs many laborers. The défendant is engaged in 
issiiing coritracts of indemnity. It issued, for a stipulated premium, 
a policy to plâititiff to indernnify it for ail damages it might be required 
to pay tp employés arising from personal injuries received by reason 
of defective- machinery, etc., in and about the work. An employé by 
name of Antes received a serions in jury, for which he brought suit in 
the United States Circuit Cburt for Nebraska, and he recovered judg- 
ment against thé packing, company for $6,500. That judgment was 
affirmed by the Circuit Court of Appeals for this circuit. 117 P'ed. 
118. Thereuppn the packing company paid oiï the judgment. The 
packing compa:ny now seeks to recover from the guaranty company on 
account bf the policy. 

One question is, what rate of interest shall be allowed on the recov- 
ery? The rate of interest in New York and lowa is fixed by law at 6 
per cent, while in Nebraska it is 7. The évidence shows that the 
con tract was both executed and countersigned in New York. By 
inference — and that only — the contract was delivered in Nebraska. 
But by spécial récital the policy is to be paid in New York. Therefore 
the New York laws will govern the rate of interest to be allowed. 

The policy, aniong other things, provided: (1) The maximum lia- 
bility in any one case is $5,000. (2) When suit is brought, notice shall 
be given the casualty company. (3) The casualty company shall make 
the défense, but in the name of the packing company. (4) The packing 
coiîipany shall not settle the case,excepting at its own expense. (5) The 
casualty company takes entire charge and is in full control of the litiga- 
tion ; and its counsel, and nçit the counsel of the packing company, shall 
appear in ail the courts through which the case shall be taken. This 
kind of insurancè is new, ànd no authorities hâve been presented by 
counsel, for the réasbn that the questions hâve not been before the 
courts. The judgment in favor of Antes against the packing company 
was rendered May 28, 1901. As stated, it was later on affirmed, and 
September 26, 1902, the packing company paid the judgment, aggre- 
gatîng the sum of $7,3?!0.17, for principal, interest, and taxable costs. 
The packing company paid for printing and other items in défense 
$167.30. The casualty company incurred and paid in making défense 
$679.15, which it insists shall be deducted from the $5,000, while the 
packing company insists itis' entitled to the sum of $167.30, its expenses, 
and the $5,Ç00, wi|h interest from the date of the judgment. 

The case is withiri a very small compass. The policy récites: "The 
company's liability as aforesaid arising from an accident resulting in 
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injuries to one person is limited to $5,000." The other agreements in 
the policy are for the benefit of the casualty company. Through fear 
of collusion, no doubt, the casualty company must agrée to a settle- 
ment or compromise before one is made. Through fear, no doubt, of 
a weak or coUusive défense, the casualty company was to make défense 
by its own attorneys, and it to hâve sole charge of the défense. Now, 
because it elected to litigate, shall it now, when in the wrong ail the 
way through, as determined in the former case, be allowed to offset 
its expenses? Had there been a recovery of but $3,000, then a like sum 
only could be recovered in this case. But because the company limited 
its liability to $5,000 "arising from an accident" is no reason for saying 
its expenses shall be deducted when the recovery was for $5,000 or 
more. The packing company did not make the expenses. It could 
not limit the expenses. It did not employ counsel, nor control the 
amount of fées. It could not stop the litigation. It could do nothing 
but await the judgment, and then pay it. It could not even do that 
until the judgment was affirmed. The spirit of ail the récitals impress 
me with the belief that the proper construction to be given the policy 
is that the packing company should recover its expenses paid, which 
should hâve been paid by the casualty company, and $5,000, as of the 
date of the judgment. Of course, the casualty company had the right 
to litigate, but such right was at its péril. And there was a péril, be- 
cause it was in the wrong. Legally, it can only be said that the 
$6,500 should hâve been paid without litigation. Therefore why should 
it be given a premium to the amount of its expenses for being in the 
wrong, and a wrong that the packing company could not prevent ? 

Defendant's motion for a crédit for its expenses is overruled, and 
plaintiff's motion for its expenses and $5,000, with interest from the 
da(;e of the judgment, is sustained. ; 



THE SEQUOIA. 

(District Court, N. D. Callfomia. September 29, 1904.) 

No. 11,544. 

1. Collision— Eléments of Damages Eecovebable. 

A vessel Injured In collision through the fault of another vessel Is en- 
titled to recover as damages the expenses Incurred in securing a new 
rating made necessary by the collision, and also dockage expenses and 
wages of a watchman while she Is necessarily detalned for repairs. ' 

2. Same— Damages while Detained roE Repaies— Déduction on Account of 

Othee Repaies. 

The measure of damages recoverable by the owner of a vessel Injured 
In collision because of her détention for repairs is the value of her use 
durlng the tlme shé is necessarily so detalned. He Is not entltled to re- 
cover her probable eamings on a voyage voluntarlly abandoued because of 
suçh détention in order to be ready to enter on another charter previously 
made ; and where, taklng advantage of her détention, he makes other sub- 
stantîal repairs durlng the same tîme, of benefit to the vessel, and which 
must necessarily hâve been made in the near future, a déduction should 
be made from the amount otherwise recoverable on account of such benefit. 

1 1. See Collision, vol. 10, Cent. Dig. § 283. 
132 F.— 40 
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In Admiralty. Suit for collision. 

Frank &'Mansfield, for libelant. 
Chas. E. Wilson, for claimant 

DE HAVEN, District Judge. This îs a libel filed by the owners of 

the steamer Cleveland against the steamer Séquoia for damages re- 
sulting from a collision between those steamers. The collision oc- 
curred during the forenoon of May 27, 1898. The Cleveland was 
moored alongside Mission street pier in the harbor of San Francisco, 
and was run into by the Séquoia while the latter was passing along the 
water front. It is not disputed that the collision was occasioned by 
the fault of the Séquoia, and the only question for décision is that 
which relates to the measure of damages. The hull of the Cleveland 
was injured, and this damage was repaired by the owners of the Sé- 
quoia. The libelants, however, claim that they suffered other damages 
"in the expense of surveys of said vessel and inspection and indorse- 
raent for the purpose of securing the restoration of said vessel to her 
rating in the American Record and Bureau Veritas, for dockage, ex- 
pense of watchman and towage, * * * and further damage in the 
loss of the use of said vessel for a period of ten days, during which time 
she was' detained for the purpose of making said repairs." 

The libelants are clearly entitled to recover the reasonable expense 
incurred by them in securing a new rating of the Cleveland in the 
American Record and Bureau Veritas, and also dockage expense and 
wages of watchman while the steamer was necessarily detained for 
the purpose of being repaired. This leaves for considération only 
the question of the amount of damages to be recovered on account of 
the détention of the Steamer. It appears that the Cleveland was to 
hâve left San Francisco June 2d on a voyage to Seattle and return. 
This voyage would hâve taken 15 days, after which she was to proceed 
to Alaska under charter. She was detained 10 or 11 days undergoing 
repairs made necessary by the collision, and after thèse were completed 
it was too late to make the voyage to Seattle and return in time to en- 
ter upon thé performance of the Alaska charter, and for that reason the 
voyage to Seattle was abandoned. It further appears that at the time 
of the collision certain necessary repairs to the boilers and machinery 
of the Cleveland were being made.; Thèse repairs were to hâve been 
completed on May 31st, but were not, because it was apparent that the 
steamer would necessarily be detained beyond that date on account of 
the damage caused by the collision. While this damage was being 
repaired, the necessary repairs, which, but for the collision, would hâve 
been completed on May 31st, were proceeded with, and, in addition to 
thèse, the owners of the Cleveland had other repairs made during the 
same time, which, while they may not hâve been then absolutely neces- 
sary to render her seaworthy, were yet of a substantial character, and 
of benefit to the steamer. The making of thèse latter repairs consumed 
about one week, but did not interfère with or delay the repairs made 
necessary by reason of thé collision. 

• The libelants are not entitled to recover as damages the amount 
which the Cleveland probably would hâve earned if she had made the 
trip to Seattle. That voyage was voluntarily abandoned by them in 
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order that they might secure the benefits of the Alaska charter. The 
gênerai rule in regard to the measure of damages for the enforced idle- 
ness of a ship while the damage caused by a collision is being repaired 
38 well settled. The owner is entitled to demurrage for the time the 
vessel is necessarily detained while undergoing such repairs ; that is, 
he is entitled to the value of the use of his ship during that period. But 
manifestly this rule would not be just under tlie peculiar circumstances 
of this case, because a portion, if not ail, of the time she was delayed 
on account of the collision the Cleveiand was undergoing other repairs 
which were bénéficiai to her. It may be that thèse repairs would not 
hâve been made at that time except for the fact that the steamer was 
under détention because of the injury received by her in the collision 
with the Séquoia, but, nevertheless, the repairs made were substantial, 
and must hâve been made some time in the near future. To allow the 
owners of the Cleveiand to recover the entire value of her use during 
the time they were being made would really place them in a better 
position than if the coUision had not occurred. I am aware that this 
conclusion is opposed to the rule foUowed in the case of The Acanthus, 
85 ly. T. (N. S.) 696. I am not, however, satisfied with the reasoning 
upon which that décision is based. It seems to me more équitable to 
hold that upon the facts appearing hère the libelants are only entitled 
to recover as damages one-half the value of the use of the Cleveiand 
while she was undergoing repairs. A decree will be entered in favor 
of libelants for damages and costs, in accordance with this opinion. 
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(Circuit Court, D. South Carolina. Septeraber 15, 1904.) 

1. MtJNicrpAï. Bonds— Propebtt Chabqed wrrn Patment— Tbansfek of 
TowNSHiP TO Another Countt 

The fact that a towuship after It Issued bonds was transferred from the 
county in whioh it tben vras and included in a new county cannot affeet 
the liability of the people or property tbereln for the payment of such 
bonds. 

Application for Writ of Mandamus. 

Shields & Mountcastle and Haynsworth & Parker, for plaintifï. 

J. Wm. Thurmond, B. W. Crouch, and E. S. Blease, for défendant. 

PRITCHARD, Circuit Judge. This is an application for a writ of 
mandamus against the county commissioncrs, the county auditor, and 
county treasurer of Saluda county to compel them to levy and collect 
taxes against the property in Huiett township, for the purpose of paying 
a judgment recovered by the plaintiff in this case against the défendant 
township on August 5, 1898, for the sum of $4,345.23, with $41.50 as 
costs. This judgment was recovered upon coupons eut from bonds 
issued by the défendant township on August 3, 188G, under an act of 
the General Assembly of the state of South Carolina. By the terms 
of this act it became the duty of the county commissiôners to issue their 
warrant to the county auditor, directing him to assess against the prop- 
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erty within said tOwnshîp such per centum as would be necessary to 
pay the bonds and interest as they should become due ; and it became 
the duty of the county auditor to assess such per centum against the 
property in the township, and it was the duty of the treasurer to collect 
the taxes so assessed, and pay the same over to the bondholders. 
Thèse officers hâve neglected to perform this duty. On June 17, 
1899, exécution was duly issued on said judgment, and the same has 
been returned unsatisfied. A rule to show cause has been issued against 
thèse officers why a writ of mandâmus should not issue to them, com- 
manding them to discharge the duties devolved upon them aforesaid. 
Thèse officers made return, but for the reasons hereinafter set forth it 
is adjudged that the return is insufficient. At the time of the issuance 
of said bonds, Huiett township was included in the county of Edgefield, 
but afterwards, in the year 1895, by an ordinance of the constitutional 
convention, the county of Saluda was formed out of a portion of 
Edgefield county, and the township of Huiett was embraced within the 
new county of Saluda. 

The fact that Huiett township, or the territory and people originally 
comprisihg said township, hâve been transferred from the county of 
Edgefield to, and included in, the new county of Saluda cannot change 
or modify the status or Jîability of the people or property of the town- 
ship of Huiett as originally established and created. Mobile v. Watson, 
116 U. S. 289, 6 Sup. Ct. 398, 29 L. Ed. 620 ; Watson v. Com'rs of 
Pamiico Co., 82 N. C. 17; Laramie County v. Albany Co., 92 U. S. 
307. 23 L. Ed. 552 ; Mount Pleasant v. Beckwith, 100 U. S. 514, 35 
L. Ed. 699 ; Windham v. Portland, 4 Mass. 389 ; Bristol v. New Ches- 
ter, 3 N. H. 524 ; Springwells v. Wayne, 58 Mich. 240, 25 N. W. 329 ; 
State v. Cincinnati, 52 Ohio St. 419, 40 N. E. 508, 27 L. R. A. 737 ; 
Smith V. Saginaw, 81 Mich. 123, 45 N. W. 964. 

Ail other questions raised by respondent hâve been disposed of in 
the case of Ex parte Folsom, Folsom v. Township of Ninety-Six, 131 
Fed. 496, in an opinion filed in this court on July 30, 1904. 

It is therefore ordered that a writ of mandâmus issue to the county 
board of commissioners of Saluda county, consisting of Bailey Mat- 
thews, supervisor, and D. P. Mattheney and Wellington Sheppard, 
county commissioners, and their successors in office, and B. F. Webb, 
auditor for Saluda county, and his successors in office, and to H. B. 
White, treasurer for said county, and his successors in office, command- 
ing them as follows, to wit: that said county board of commissioners 
and their successors in office do forthwith issue their warrant to the 
county auditor, directing him to assess against the property within 
Huiett township such per centum as may be necessary to pay said judg- 
ment recovered in this case, together with interesf and cost, and com- 
manding the said B. F. Webb, county auditor for said county, to make 
such assessment against the property within said township at the time 
fixed by law for assessing other taxes, and commanding the said H. B. 
White, treasurer for said county, and his successors in office, to collect 
said taxes so assessed, and pay the same upon the judgment ; and the 
said officers, their successors, do continue to îevy and collect such tax 
until the said judgment, interest, and costs be fully satisfied. 
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ST. LOUIS, I. M. & S. RY. 00. v. DAVIS et al, State Board of Railroart 

Assessors. LITTLB ROCK & FT. S. RT. CO. v. SAMB, 

LITTLE ROCK & H. S. W. R. R. v. SAME. 

(Circuit Court, E. D. Arkansas, W. D. October 8, 1904.) 

Nos. 1,396, 1,398, 1,399. 

1. FEDERAL COUETS— JUBISDICTION MUST CLBABLY APPEAE. 

The judiciary aet of 1887-88 (Aet March 3, 1887, c. 373, 24 Stat 552 ; 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 507]) was 
intended to contraet the jurisdiction of tbe fédéral courts, and ail doubts 
must be resolved against their jurisdiction. 

2. SaME— FEDERAL QUESTION. 

If it appears from a bill flled In a fédéral court that in any aspect 
which the case may assume the right to relief may dépend upon the con- 
struction of a provision of the Constitution or laws of the United States, 
and that such claim is not merely colorable, but rests upon a reasonable 
foundation, the court has jurisdiction of the cause. 

5. Same. 

A fédéral court is not givën jurisdiction of a suit to enjoin officers of a 
State from a eontemplated act by an allégation that such act will be 
in violation of the fif th constitutional ameadment ; such amendment being 
a limitation only upon the powers of Congress. 

4. States — Mode oe Assessing Railboad Pkopebty — Constitutionality. 

The action of state authorities in takîng the entire valuation of the 
property of a raiiroad company, without as well as within the state, and 
dlviding it upon a mileage basis for the purpose of flxing the value of 
that within the state for purposes of taxation, is not in violation of the 
commerce clause of the fédéral Constitution. 

6. Same. 

An assessment of the property of a raiiroad company by the board of 
raiiroad assessors of the state of Arkansas, pursuant to the state statutes 
(Sand. & H. Dig. §§ 6464-6473), which provide the time and place for such 
assessment and for a public hearing, cannot be held in violation of the 
fourteenth amendment tO the fédéral Constitution, as depriving the com- 
pany of property without due process of law, 

6. Same. 

The provision of the fourteenth amendment to the Constitution of the 
United States, which prohibits any state from denying to any person 
within Its jurisdiction the equal protection of the laws, is not violated by 
the failure of a state to provide for the uniform taxation of différent 
classes of property ; such matters being left within the control of the 
States. 

7. jueisdictioîj of federal oouets — constitutional question — act of 

State. 

The assessment by a state board of the property of a raiiroad company 
at a higher percentage of its aetual value than property of other classes 
is assessed, in violation of a provision of the state Constitution requiring 
uniform taxation of ail classes of property, without statutory authority 
and contrary to the law of the state as declared by its Suprême Court, Is 
not an act of the state within the meaniiig of the provision of thé four- 
teenth constitutional amendment, prohlbitjng a state from denying to any 
person the equal protection of the laws ; and the jurisdiction of a fédéral 

'i 7. Jurisdiction of fédéral courts in cases invoMng fédéral question, see 
notes to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore Purchasing Co. v. 
Boston & M. Consol. Copper & Silver Min. Co., 35 C. C, A. 7. 
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court cannot be Invoked for redress on the ground that the action of the 
Ijoapd Is a violation of such provision, the remedy of the company being 
in the State courts. 

In Equity. On demurrer for want of jurisdiction, 

S. B. Johnson and Oscar L. Miles, for complainant. 

George W. Murphy, Atty, Gen., and James P. Clarke, for défendants. 

TRIEBER, District Judge. The complainant and several other 
railroads seek to enjoin the défendants from certifying the assessment 
made by them as a state board of the property of the railroads to the 
assessors of the various counties, for the purpose of having them placed 
upon the tax books. The bill is very ably drawn, setting up the facts 
very fuUy, and at the same time as concisely as possible. The material 
allégations, So far as they are necessary to a correct understanding of 
the issues involved on this demurrer to the jurisdiction, may be briefly 
stated as follows : 

The complainant is a railway corporation organized under the laws 
of the States of Missouri and Arkansas. It owns and opérâtes a rail- 
road from the city of St. Louis, in the state of Missouri, through the 
state of Missouri, and then through the state of Arkansas, to the 
boundary Une between the states of Arkansas and Texas. It owns and 
opérâtes numerous branches in Missouri and Arkansas, and also bas 
railroad Hnes connected with it in the states of Illinois and Louisiana. 
The total length of main and branch railroads owned by it is 1846.31 
miles, of which 987.06 miles are in the state of Arkansas. The bill then 
sets forth the statutes of Arkansas regulating the assessment of rail- 
road property for the purposes of taxation, those statutes being sections 
6464-6469, 6471-6473, of Sandels & Hill's Digest of Statutes of Arkan- 
sas, as amended by the act of May 4, 1899 (Acts 1899, p. 244). Thèse 
statutes provide very fully how the railroad property shall be assessed. 
Section 6464 constitutes the Governor, Secretary of State, and Auditor 
of State as the board. Section 6465 provides that on the first Monday 
in June each year they shall proceed to ascertain the value of ail prop- 
erty of railroad corporations. Section 6466 requires the railroads to 
retum sworn lists or schedules of taxable property. Section 6467 re- 
quires the railroads to file those schedules on the first Monday in May 
of each year. Section 6468 requires them to state the fair and actual 
aggregate value of the whole railroad, taking into considération the 
right of way, and estimating everything situated upon such right of way 
or pertaining to such right of way. Section 6469 requires thèse sched- 
ules to be verified. Sections 6471 and 6472 provide what part shall 
be deemed real estate and what personal. Section 6473 provides that 
the board shall meet on the first Monday in August every year, and, 
after being duly sworn to fearlessly, impartially, and honestly discharge 
their duties, shall proceed to examine the lists or schedules of the de- 
scription and value of the railroad track of the railroad companies, and 
shall make an assessment which is fair and reasonable, and thereupon 
the Secretary of State is to certify to the assessor of each county in 
which the railroad is located so much of the assessment list of such 
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railroad as is located in said county or city or town, and the assessor 
shall list and assess the same as real estate. 

There is no complaint made that the acts of Arkansas are in any way 
obnoxious to any constitutional provision, either state or national. But 
it is charged that, although section 5 of article 16 of the Constitution 
of the state of Arkansas provides that "no one species of property from 
which a, tax may be collected shall be taxed higher than another species 
of property of equal value," the défendants as the state board hâve as- 
sessed the property of complainant practically at its full value, while 
ail other property- in the state of Arkansas is only assessed at about 30 
par cent, of its actual value; that in arriving at the value of the com- 
plainant's road the board undertook to value the entire railroad System, 
within and without the state of Arkansas, and wherever located, as 
a unit, profit-producing plant, including in said valuation property of 
the value of many millions of dollars, consisting of terminal property 
located in the city of St. Louis, Mo., and also in the state of Illinois, 
owned by the complainant and used in connection with its business in 
Arkansas or elsewhere, and which property is taxed now in other states, 
and if permitted to be included in this assessment would amount to a 
double taxation. It is further charged that the board made no in- 
spection or examination of any of the property of the complainant 
before assessing it, and therefore it is claimed that the acts of the board, 
in making the assessment as it did, are a violation of the constitutional 
provision of the state of Arkansas hereinbefore cited, and that it is 
also void under the fifth and fourteenth amendments to the Constitu- 
tion of the United States, in depriving complainant of property without 
due process of law and denying to it the equal protection of the laws. 

Another violation of the Constitution of the United States is claimed 
by reason of the fact that the action of the défendants in taking into 
considération ail of the property of the complainant, including that 
situated in states other than the state of Arkansas, for the purpose of 
arriving at a valuation, is in conflict with the commerce clause of the 
national Constitution (article 1, § 8). The bill charges the acts of 
défendants to be in violation of the laws of the state in the following 
language : 

"Wherefore your orator avers that said assessment, made on such basis, 
was grossly erroneous and a fraud upon your orator, and was not authorized 
or warranted, but was expressly forbidden by the laws of the state of Ar- 
kansas." 

The jurisdiction of this court is not invoked upon the ground that 
there is a diversity of citizenship, but solely upon the ground that the 
action of the défendants tends to deprive complainant of the rights 
guarantied to it by the amendments to the national Constitution as here- 
inbefore stated, and therefore rai ses a fédéral question. Complainant 
in its bill seeks to do equity by offering to pay the taxes upon what it 
claims to be a proper basis of valuation — that adopted for the assessment 
of ail other property in the state — and submits that the assessment of 
its property in 1903 was fair and just, and a proper basis for the assess- 
ment to be made this year, and it ofïers to pay the taxes on that assess- 
ment. 
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In detçrftiîtiîng questions of jurisdiction of th< national courts, there 
are several well-settled rules to govern the courts. Act March 3, 1887, 
c. 373, 24; Stafc 553, as corrected by Act Aug. 13, 1888, c. 866, 25 Stat 
433 (U. S. Gomp. St 1901, p. 507), was inteiided to contract the juris- 
diction of the national courts, and ail doubts as to jurisdiction must be 
resolved against it. Tennessee v. Union & Planter s' Bank, 153 U. S. 
454, 14 Sup. Ct 654, 38 h. Ed. 511; Chappell v. Waterworth, 155 U. 
S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85 ; Walker v. ColHns, 167 U. S. 57, 
17 Sup. Ct 738, 42 L. Ed. 76 ; Sawyer v. Kochersperger, 170 U. S. 
303, 18 Sup. Ct. 946, 42 L. Ed. 1046; Railway Co. v. Bell, 176 U. S. 
321, 20 Stip. Ct. 399, 44 L. Ed. 486 ; Arkansas v. Coal Company, 183 
U. S. 185i 22 Sup. Ct. 47, 46 L. Ed. 144; Fergus Falls v. Water Com- 
pany, 72 Fed. 873, 19 C. C. A. 212 ; Montana Company v. Boston, etc., 
Mining Company, 93 Fed. 274, 35 C. C. A. 1 ; Filhiol v. Tomey (C. C.) 
119 Fed. 874, affirmed in 194 U. S. 356, 24 Sup. Ct. 698, 48 L. Ed. 1014 ; 
Joy V. City of St Louis (C. C.) 122 Fed. 624. At the same time it is 
also well settled that, if it appears f rom the bill that in any aspect which 
the case may assume the right to obtain relief may dépend upon the 
construction of a provision oï the Constitution or laws of the United 
States, and is not merely a colorable claim, but rests on a reasonable 
foundation, the national courts hâve jurisdiction to détermine the case. 
Illinois Central R. R. Company v. Chicago, 176 U. S. 646, 20 Sup. Ct. 
509, 44 L. Ed. 622 (where the court say: "In determining the exist- 
ence of a fédéral question, it is only necessary that it is set up in good 
faith and is not whoUy destitute of merit"); St. Paul, etc., Railway 
Company v.St., Paul & N. P. Railroad Company, 68 Fed. 2, 15 C. C. A. 
167. ^ But the mère fact that the bill allèges constitutional questions is 
not sufRcient, if it plainly appears that such averment is not real and 
substantial, but is without color or merit Newburyport Water Co. v. 
Newburyport, 193 U. S. 561, 576, 24 Sup. Ct 553, 48 L. Ed. 795. 

The claim of complainant that the action of the défendants is in viola- 
tion of the fifth amendment to the Constitution cannot be maintained, 
as that amendment is only iptended as a limitation upon the powers of 
Congress, and does not apply to any actions of the state. Barron v. 
Baltimore, 7 Pet 243, 8 L. Ed. 672; Fox v. Ohio, 5 How. 410, 12 L. 
Ed. 213 ; Pervear v. Massachusetts, 5 Wall. 480, 18 U. Ed. 608 ; David- 
son v. New Orieans, 96 U. S. 97, 24 L. Ed. 616 ; Presser v. Illinois, 116 
U. S. 265, 6 Sup. Ct 580, 29 L. Ed. 615 ; Spies v. Illinois, 1-23 U. S. 
166, 8 Sup. Ct. 21, 22, 31 L. Ed. 80 ; Talton v. Mayes, 163 U. S. 376, 
16 Sup. Ct 986, 41 L. Ed. 196; Lloyd v. Dollison, 194 U. S. 445, 24 
Sup. Ct 703, 48 L. Ed. 1062. 

Nor is the action of the state authorities in the case at bar in any way 
affected by the commerce clause of the national Constitution. Learned 
counsel, neither in their oral argument nor in their elaborate and able 
brief filed in the case, discuss that phase, and it may therefore be treat- 
ed as abandoned ; but if the fact that the défendants, as charged in the 
bill, value the entire property of the complainant, a large part of which 
is situated in states other than this, and then prorate it on a mîleage 
basis, is claimed to be a violation of that constitutional provision, it 
must be overruled, for the Suprême Court has determined this question 
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adversely to this contention in numerous cases. Western Union Tde- 
graph Company v. Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961, 31 
L. Ed. 790 ; Pullman Car Company v. Pennsylvania, 141 U. S. 18, 11 
Sup. Ct. 876, 35 L. Ed. 613 ; Massachusetts v. Western Union Tele- 
graph Company, 141 U. S. 40, 11 Sup. Ct. 889, 35 L. Ed. 628 ; Pitts- 
burg, etc., Railway Company v. Backus, 154 U. S. 421, 14 Sup. Ct 
1114, 38 L. Ed. 1031; Postal Telegraph Company v. Adams, 155 U. 
S. 688, 15 Sup. Ct. 268, 39 L. Ed. 311 ; Western Union Telegraph Com- 
pany V. Taggart, 163 U. S. 1, 16 Sup. Ct. 1054, 41 L. Ed. 49 ; Adams 
Express Company v. Ohio, 165 U. S. 194, 17 Sup. Ct. 604, 41 L. Ed. 
965. 

Nor are the allégations in the bill sufficient to sustain the claim that 
complainant has been deprived, or is about to be deprived, of its prop- 
erty without due process of law. While the courts hâve always de- 
clined to give an authoritative and exact définition of the meaning of 
the constitutional provision that "no person shall be deprived of life, 
liberty, or property without due process of law," preferring that the 
enunciation of the principle which governs each case should be deter- 
mined as it arises, as being the better mode of arriving at a sound dé- 
cision (Davidson v. New Orléans, 96 U. S. 97, 24 L. Ed. 616 ; Orient 
Insurance Company v. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 
552), there is no foundation whatever for the claim that the provisions 
of the Arkansas sta tûtes regulating the taxation of railway property, 
or the actions of the défendants, were not a full compliance with that 
provision of the fourteenth amendment. The acts of the Arkansas 
Législature, the purport of which has been hereinbefore set forth, pro- 
vide for the manner in which the assessment is to be made, the time 
and place, and a public hearing, and there is no allégation in the bill 
that complainant was, by the action of the défendants or any other of- 
ficers of the state of Arkansas, deprived of either of thèse rights. In 
fact, it is admitted that the complainant was présent at the time 
the défendants acted as a board, and was heard by its counsel. 
This is clearly within the constitutional provisions as defined by the 
Suprême Court in many cases. Davidson v. New Orléans, supra ; Mo- 
bile County V. Kimball, 102 U. S. 691, 26 L. Ed. 238 ; Missouri Pacific 
Railway Company v. Humes, 115 U. S. 512, 6 Sup. Ct. 110, 29 L. Ed. 
463 ; Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 17 Sup. 
Ct. 56, 41 L. Ed. 369 ; Gallup v. Schmidt, 183 U. S. 300, 22 Sup. Ct. 
162, 46 L. Ed. 207. In the last-cited case the court say: 

"It has frequently been held by this court, when asked to review tax pro- 
ceedings in state courts, that due process of law is afforded litigants if they 
hâve an opportunlty to question the validity or the amount of an assessment 
or charge before the amount is determined, or at any subséquent proceedings 
to enforce Its collection, or at any time before the final judgreient is entered." 

Complainant's right to invoke the jurisdiction of this court, if it 
exists at ail, must therefore rest upon that provision of the fourteenth 
amendment which prohibits the states f rom denying to any person with- 
in its jurisdiction the equal protection of the laws. 

Uniformity of taxation for ail classes in the state is not a right or 
privilège guarantied by the Constitution of the United States or any of 
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its/aBiendments. On the contrary, it is the settled rule of the national 
courts that each state possesses the undoubted power, in the absence 
of any limitation contained in its own organic act, to détermine for itself 
the manner and mode of taxation, as well as the manner of the assess- 
ment of its valuation, without violating any provision of the national 
Constitution if it fails to provide for a uniform taxation for différent 
classes of property. Delaware Railroad Tax Cases, 18 Wall. 206, 21 
h. Ed. 888; Kentucky Railroad Tax Cases, 115 U. S. 321, 6 Sup. Ct. 
57, 29 L. Ed. 414; Home Insurance Company v. New York, 134 U. S. 
594, 10 Sup. Ct. 693, 33 L. Ed. 1025 ; Henderson Bridge Company v. 
City of Henderson, 173 U. S. 592, 19 Sup. Ct. 553, 43 L- Ed. 823. 

As expressed by Mr. Justice Miller, in Memphis Gaslight Company 
V. Taxing District, 109 U. S. 398, 3 Sup. Ct. 205, 27 L. Ed. 976 : 

"The Constitution of tbe United States does not profess In ail cases to pro- 
tect property. f rom unjust or oppressive taxation by the state. That Is lef t to 
state Constitutions and state laws." 

In Kirtland v. Hotchkiss, 100 U. S. 491, 25 L. Ed. 558, Mr. Justice 
Harlan, in delivering the opinion of the court, said : 

"It may therefore be regarded as the establlshed law of thls court that so 
long as the state, by Its laws prescrlbing the mode and subjects of taxation, 
does not Intrench upon the legltlmate authorlty of the Union, or vlolate any 
rights recognlzed or secured by the Constitution of the United States, thls 
court, as between the state and its citizen, can afCord him no relief against 
state taxation, however unjust, oppressive, or onerous." 

And in the Kentucky' Railroad Tax Cases, supra, it was held that, 
when there is nothing in the Constitution of a state requiring uniform 
taxation upon ail descriptions of property, the matter is left wholly to 
the discrétion of the législative power, and there is nothing to forbid 
the classification of property for purposes of taxation and the valuation 
of différent classes by différent methods. The nile of equality in re- 
spect to the subject only requires the same means and methods to be 
applied impartially to ail the constituents of each class. Other cases 
affirming this rule are : Pacific Express Company v. Seibert, 142 U. S. 
339, 12 Sup. Ct. 250, 35 L. Ed. 1035 ; Columbus, etc., Railroad Com- 
pany v. Wright, 151 U. S. 470, 14 Sup. Ct. 396, 38 h. Ed. 238 ; Magoun 
V. Illinois Trust Company, 170 U. S. 283, 18 Sup. Ct. 594, 42 E. Ed. 
1037 ; Travellers' Insurance Company v. Connecticut, 185 U. S. 364, 
23 Sup. Ct. 673, 46 L. Ed. 949. 

The right of complainant to hâve its property taxed uniformly with 
ail other property in the state of Arkansas dépends, therefore, solely 
upon the constitutional provision of the state of Arkansas. Assuming, 
but not deciding, that, although the right claimed by complainant does 
not come from the Constitution or a law of the United States, but rests 
solely upon the Constitution oî the state of Arkansas, a discrimination 
in the assessment or taxation of complainant's property brings it within 
the protection of the fourteenth amendment, the question to be deter- 
mined is, whose actions of that nature will hâve that effect, and thus 
enable the complainant, although a citizen of the same state as the de- 
fendants, to invoke the jurisdiction of a fédéral court ? 

As the Constitution and statutes of the state of Arkansas confessedly 
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do not deprive complainant of any rights guarantied to it by the national 
Constitution, or deny to it the equal protection of the laws, nay, in fact, 
the right of complainant to uniform taxation of îts property being de- 
rived solely from the provision of the state Constitution, it cannot be 
claïmed that the complainant is being deprived by the state of the equal 
protection of the law through any action of the législative department 
of the state. Furthermore, it having been determined by the Suprême 
Court of the state that to assess one class of property, such as railroad 
or bridge property, at full value, when ail other property in that county 
is being assessed at a lower valuation, is a violation of the uniformity 
clause of the state Constitution, it cannot be claimed that the complain- 
ant is deprived of the equal protection of the laws of the state by any 
action of the judicial department of the state of Arkansas. Such bas 
been the décision of the highest court of the state of Arkansas in Ex 
parte Ft. Smith, etc.. Bridge Company, 62 Ark. 461, 36 S. W. 1060. 
In that case the bridge of the company, subject to taxation in Crawford 
county, was assessed for taxation at $125,000, its full market value, 
while the basis for the assessment of real estate in that county was only 
50 per cent, of its market value, and the court held the assessment of the 
bridge was a violation of the uniformity clause of the Constitution of the 
state. Mr. Justice Battle, who delivered the opinion of the court in that 
case, said : 

"The duty to contribute to the support of the state government by the pay- 
ment of taxes is imposed upon ail persons owning property subject to taxation. 
The Constitution provides that this burden shall be apportioned among them 
according to the value of their property, to be ascertained as directed by law. 
When, therefore, the property of a few is taxed according to its value, and of 
ail others at one-half its value, then the few are required to contribute double 
their portion of the burden. This is manifestly a wrong, and justice demanda 
that it be redressed, whenever it can be done conformably to the laws." 

Are the alleged acts of the défendants, acting as officers of the state, 
the acts of the state, within the meaning of the fourteenth amendment ? 
There are a large number of décisions rendered by the Suprême Court 
of the United States, in which the language used as to what acts of of- 
ficers are the acts of the state is very broad, and, followed literally, 
would justify the assumption of jurisdiction by this court of the case 
at bar. But it is a well-settled rule of construction of opinions of 
courts that the language in a case must be applied to the particular 
facts of the case in which it is used. Cohens v. Virginia, 6 Wheat. 264, 
5 L. Ed. 257 ; United States v. Wong Kim Ark, 169 U. S. 649, 679, 
18 Sup. Ct. 456, 42 L. Ed. 890. 

Applying this rule, the cases most strongly relied upon by learned 
counsel for the complainant can be easily distinguished from the case at 
bar. The principal case upon which complainant relies is Ex parte Vir- 
ginia, 100 U. S. 339, 25 L. Ed. 676. In that case an application for 
a writ of habeas corpus was made to the Suprême Court on the part of 
the state of Virginia, one of whose judges Cole was, and also by Cole 
himself. The petitioner was in the custody of the national authorities, 
under a benck warrant directed by the United States District Court, on 
an indictment found by the grand jury of that court, charging him with 
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violation of Act Cong. March 1, 1875, c. 114, § 4, 18 Stat. pt. 3, p. 336 
[Q. S. Comp. St. 1901, p. 1261], for having excluded, while acting as 
an officer charged by the laws of the state of Virginia with the sélec- 
tion ojE jurors in a state court, cïtizens qualified under the laws of the 
State of Virginia to serve as jurors in its courts on account of their 
race and colon The court in that case used this sweeping language : 

"We hâve sald the prohibitions of the fourteenth amendment are adciressed 
to the States. * « * They hâve référence to actions of the political body 
denomlnated a state, by whatever Instrument or in whatever modes that action 
may be taken. A state acts by Its législative, Its executive, or its judiclal au- 
thorlties. It can act In no other way. The constltutional provision, therefore, 
must tnean that no agency of the state, or of the officers or agents by whom 
its powers are exerted,-shall deny to any person withln its jurisdiction the 
equal protection of the laws. Whoever, by vlrtue of public position under a 
state government, deprives another of property, life, or llberty without due 
process of law, or dénies or takes away the equal protection of the laws. 
violâtes the constltutional Inhibition ; and as he acts In the name and for the 
state, and Is clothed with the state's power, hls act is that of the state. This 
must be so, or the constltutional prohibition has no meaning. Then the state 
bas clothed one of Its agents with power to annul or to évade it." 

But the real question involved in that case was the constitutionality 
of the act of Congress under which Cole was indicted, and as explained 
by the Chief Justice in Barney v. New York, 193 U. S. 430, 440, 34 
Sup. Ct. 502, 48 L. Ed. 737, "was a case in which what was regarded 
as the final judgment of a state court was under considération." The 
opinions of the court in Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 
1108, 38 L. Ed. 896, and Chicago, Burlington & Quincy Railroad Com- 
pany V. Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 978, are 
other strong cases relied upon by complainant as sustaining the juris- 
diction. Both of thèse cases were in error to the Suprême Courts of 
States. 

In Scott V. McNeal a court of probate took charge of the estate of 
a living person for the purpose of administration, under the supposition 
that the man was dead. In the course of administration the court di- 
rected the administrator to sell his land for the payment of debts, and 
it was held by the Suprême Court, in reversing the décision of the 
courts of the state of Washington, that the probate court had no juris- 
diction to take possession of a living person's estate, and that the sale 
thereof under the order of the probate court, made without notice to 
him, either actual or constructive by publication, was a deprivation of 
property without due process of law within the meaning of the four- 
teenth amendment. 

In Chicago, Burlington & Quincy Railroad Company v. Chicago, the 
facts were that the city of Chicago had, under the powers conferred on 
it by the state of Illinois, instituted proceedings to condemn a part of a 
railroad company's right of way for street purposes. The Constitution 
and laws of the state of Illinois made ample provision for due process 
of law and full compensation for the property thus sought to be taken. 
In the trial before the court, which was conducted according to the usual 
modes goVeming the courts of the state of Illinois, the damages for the 
property taken were assessedat the nominal sum of one dollar, although 
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of much greater value. The fédéral question was first raised in the mo- 
tion for a new trial, among the grounds for which were the following : 

"That the several rulings of the court in exeluding proper évidence for the 
défendant, the statute under which the proceedings for condemnation were 
instituted, and the verdict of the jury and the judgment based upon it, were 
ail contrary to the fourteenth amendment, declaring that no state shall deprive 
any person of life, liberty, or property without due process of law, nor deiiy 
to any person within its limlts the equal protection of the laws." 

The court held that, when the trial court overruled the motion for 
a new trial and entered judgment, it necessarily held adversely to thèse 
claims of fédéral right, and although on appeal the Suprême Court of 
Illinois did not in its opinion expressly refer to the Constitution of the 
United States, the court held that the judgment of affirmance neces- 
sarily denied the fédéral rights thus specially set up by the défendant, 
for, as the court states: 

"That judgment could not hâve been rendered without deciding adversely 
to sueh claims of right." 

Although the court uses language as broad as that quoted hereinbe- 
fore from the décision in Ex parte Virginia, and refused to dismiss the 
writ of error, yet it held that the ruling of the trial court in the ad- 
mission and rejection of évidence and its charge to the jury, which re- 
sulted in a verdict for the nominal sum of one dollar, did not violate 
any provision of the fourteenth amendment, and for this reason affirmed 
the judgment. 

Thèse cases are referred to for the reason that they contain the 
strongest expressions to be found in any of the décisions of the Suprême 
Court on that subject. 

On the other hand, in Virginia v. Rives, 100 U. S. 313, 25 L. Ed. 667, 
an application was made to the Suprême Court for a mandamus com- 
manding the United States judge of the District Court for the Western 
district of Virginia to cause to be redelivered by the marshal of said 
district to the jailer of Patrick county the bodies of two persons who 
,had been indicted in the courts of the state of Virginia for the crime of 
murder. They, being negroes, had removed the case into the Circuit 
Court of the United States upon the ground that they were denied a 
right guarantied to them under the Constitution and laws of the United 
States, viz., that the grand jury which found the indictment against 
them, as well as the jury summoned to try them, was composed en- 
tirely of the white race, although there were many negroes in that 
county subject to jury duty and qualified under the laws of the state 
of Virginia to serve as such ; and the court held that the prisoners 
must be remanded to the state court, Mr. Justice Strong, speaking for 
the court, saying: 

"It Is évident, therefore, that the déniai or inabillty to enforce lu the ju- 
dicial tribunals of a state rights secured to a défendant by any law providing 
for the equal civil rights of ail persons citizens of the United States, of which 
section 641 speaks, is primarily, if not exclusively, a déniai of such rights, or 
an inability to enforce them, resulting from the Constitution or laws of the 
state, rather than a déniai iîrst made manifest at the trial of the case. In 
other words, the statute has référence to a législative déniai or an inability re- 
BUltlng from it * * • When a statute of the state dénies his right, or 
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interposes a bar to hls enforclng It, In the judlclal trlbunals, the presumption 
is falr that they wlll be eontrolled by It in their décisions ; and in such a case 
a défendant may afflrm on oath what Is necessary (or a removal. Such a case 
is clearly within the provisions of section 641 [U. S. Comp. St 1901, p. 520]. 
But when a subordinate offlcer of the state, in violation of state law, under- 
takes to deprlve an accused party ot a rlght whlch the statute law accords to 
him, as In the case at bar, it ean hardly be sald that he is denied, or cannot 
enforce, In the judlclal trlbunals of the state the rlghts which belong to hlm. 
In such a case it oiight to be presuniéd the court will redress the wrong. If 
the accused Is deprived of the rlght, the final and praetical déniai will be in 
the judlclal tribunal which tries the case, after the trial bas commenced. If, 
as in this case, the subordinate offlcer whose duty it is to sélect jurors falls 
to discharge that duty In the true spirlt of the law ; if he excludes ail colored 
men solely because they are colored ; or if the sheriffi to whom a venire is 
given, composed of both white and colored citizens, neglects to summon the 
colored jurors only because they are colored ; or if a clerk whose duty it is to 
take the 12 names from the box rejects ail the colored jurors for the same 
reason — it can with no proprlety be said the defendant's rlght Is denied by the 
state and cannot be enforced in the judlclal trlbunals. The court wlll correct 
the wrong, wlll quash the Indlctment or the panel, or, if not, the error will be 
corrected in a superlor court. We cannot thlnb such cases are within the pro- 
visions of section 641. Déniais of equal rlghts in the action of the judlclal 
tribunals of the state are lef t to the revlsory powers of this court." 

The latest case on this subject^ and one in which the facts are very 
much like those alleged in complainant's bill, is Barney v. City of New 
York, 193 U. S. 430, 34 Sup. Ct. .503, 48 L. Ed. 737, decided March 31, 
1904, by a unanimous court. In that case, as in this, the laws of the 
state of New York provided for proceedings in no way conflicting with 
any of the provisions of the fourteenth amendment. The officers act- 
ing for the city of New York, but under the authority of the laws of 
the state of New York, failed to comply with the acts of the Législature, 
and their acts had been declared by the courts of the state of New York 
as violating the state law. The jurisdiction of the Circuit Court of the 
United States was invoked by the plaintiff, who was a citizen of the 
state of New York, upon the ground, as in the case at bar, that the ac- 
tions of thèse officers deprived him of a right guarantied to him by 
the fourteenth amendment; but the Circuit Court, and, upon appeal, 
the Suprême Court of the United States, after reviewing ail the former 
décisions of that court, and distinguishîng ex parte Virginia, Chicago, 
Burlington & Quincy Railway v. Chicago, and Reagan v. Farmers' 
Loan & Trust Company, 14 Sup. Ct. 1047, 38 L. Ed. 1014, held that, 
as the défendants were proceeding, not only in violation of the pro- 
visions of the state law, but in opposition to its plain prohibitions, as 
declared by the courts of the state of New York (identically with the 
facts as they appear in the case at bar), the decree of the Circuit Court 
dismissing the bill for want of jurisdiction was correct. The court in 
that case say: 

"Controversles over violations of the laws of the state of New York are 
controversles to be dealt with by the courts of the state. Complainant's griev- 
ance was that the law of the state had been broken, and not a grievance in- 
fllcted by the action of the législative or executive or judlclal department of 
the state. The prlnclple is that it is for the state courts to remedy acts of state 
ofBcers done without authority of, or contrary to, the state law." 

Among the authorities cited by the court to sustain its conclusion the 
following Circuit Court décisions are to be found: Manhattan Rail- 
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way Company v. City of New York, 18 Fed. 195 ; Kiernan v. Multno- 
mah County, 95 Fed. 849 ; and In re Storti, 109 Fed. 807. As thèse 
cases are thus approved by the Suprême Court, the œnclusions therein 
reached by the judges who delivered the opinions are entitled to the 
same considération as if they had been decided by the Suprême Court 
itself, for a citation and approval by that court is practically an adop- 
tion of the views of the judges who delivered them. For this reason 
it is important to see what was decided therein. 

In Manhattan Raiiway Company v. City of New York it was sought 
to obtain an injunction from the fédéral court to restrain the collection 
of taxes alleged not to hâve been assessed in conformity with the laws 
of the State, and therefore claimed to be in violation of the equal pro- 
tection clause of the fourteenth amendment. The unlawful acts of the 
taxing officers were alleged to consist of a discrimination by the as- 
sessing officers, whereby the property of complainant was subjected to 
an unequal share of the public burden ; but the court, in dismissing the 
bill for want of jurisdiction, held: 

"If the authorlties of the clty of New York are endeavorlng to enforce the 
collection of taxes against the eomplainants whlch hâve not been assessed in 
conformity with the statutes of the state, if the taxing authorities under 
color of law are proceeding illegally, their action cannot be imputed to the 
state, and the constitutional provision cannot be Invoked and does not operate. 
The eomplainants can obtain ample redress under the laws of the state." 18 
Fed. 197. 

In the Kiernan Case, supra, the jurisdiction of the Circuit Court was 
sought to be invoked upon the ground that the collection of certain 
taxes by the défendant was not authorized by the laws of the state of 
Oregon, in pursuance of which the sherifï was acting, and that to per- 
mit the seizure and sale of complainant's property under those proceed- 
ings would be a violation of the fourteenth amendment ; but the court 
declined to assume jurisdiction, holding that : 

"In ail sueh cases, where there is not the requisite diverse citlzenship to 
give the court jurisdiction, the remedy for the injuries complalned of Is in 
the state courts." 

In Re Storti, supra, the court held, quoting from the syllabus of the 
case: 

"Ordinarlly the provision of the fourteenth amendment relating to due 
process of law does not apply where the Législature of a state has performed 
Its duty by providing for proceedings whlch answer the constitutional require- 
ment, and where the fault is either with the court or officers." 

The judgment of the Circuit Court dismissing the cause for want 
of jurisdiction was affirmed in 183 U. S. 138, 33 Sup. Ct. 12, 46 L. Ed. 
130. 

Counsel for complainant hâve referred the court to a number of able 
décisions rendered by Circuit Courts sustaining their contention; but, 
in view of this last décision of the Suprême Court of the United States, 
they cannot be considered as authorities by this court. If the conten- 
tion of complainant that whenever a person acting as an officer of the 
state does any act in violation of the laws of the state, which if not pre- 
vented by the courts would resuit in the unlawful taking of property. 
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brings the case within the jurisdiction of the national courts, regardless 
of à diversity of citizenship, be sustained, it would practically resuit in 
fiUing the dockets of those courts with cases of every conceivable nature. 

The Constitution of the state of Arkansas prohibits any county or 
city from levying a tax exceeding five mills. A levy by the officers of 
either of thèse agencies of the state of a higher tax would, of course, be 
void; but would that fact justify the interposition of a national court, 
if there is no diversity of citizenship? An exécution in the hands of 
a sheriff, issued on a judgment of a state court which acted entirely 
without jurisdiction, is an absolute nullity ; but would that fact confer 
jurisdiction on a fédéral court to prevent the sheriiï from making a 
seizure under that void exécution, when there is no diversity of citizen- 
ship, or would not the pàrty be required to apply for relief to a court of 
the state? The Constitution and laws of the state of Arkansas require 
property to be assessed for taxation by a county assessor. Would the 
fact that the county clerk, in violation of the laws of the state, places 
property on the tax books on an assessment made by himself, and not 
the assessor, enable the owner to invoke the jurisdiction of this court, 
upon the sole ground that, the action of the clerk being in violation of 
the laws of the state, and therefore void, he would bé deprived of his 
property without due process of law ? Many other illustrations of this 
kind could be mentioned, but they would serve no useful purpose. In 
the opinion of the court the acts of the officers charged by law with 
the assessment, levy, or collection of taxes, done in direct violation of 
the laws of the state, are not the actions of the state, and the jurisdic- 
tion of the national courts cannot be invoked upon the ground that the 
unlawîul acts of the officers are a violation of the fourteenth amend- 
raent. The courts of the state can grant ample redress, and this court 
will not assume that they will refuse to give due effect to the Constitu- 
tion and laws of the state, whose officers they are. 

Being clearly of the opinion that the allégations in the bill are not 
sufficient to confer jurisdiction on this court, the demurrer must be 
sustained, and the bill dismissed for want of jurisdiction. 

As the same questions are involved in the cases of Little Rock & 
Fort Smith Railway (No. 1,398) and Little Rock & Hot Springs West- 
ern Railroad (No. 1,399) against the same défendants, the same order 
will be entered in those cases. 
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CITT OF WICHITA T. OLD COLONX TRUST CO. et al 

(Circuit Court of Appeals, Bighth Circuit September 5, 1904.) 

No. 2,002. 

1. Tklïphonk Companies— Convetanci: of Pbopebtt— Feanchise. 

A conveyance by a téléphone company to another company of al! It« 
Unes, pôles, wires, swltch boards, and appurtenances in a clty carrles 
witb It by necessary implication the francliise from' the city uncler wtilcli 
the System is belng operated, although it is not expressly mentioned. 

2. Same— Franchise— Repbal by Subséquent Ordinance. 

An ordinance granting a franchise to a téléphone company, which, under 
the law of the state, contlnued for 20 years, waa not repealed by a sub- 
séquent ordinance granting certain rights enumerated to a successor of 
Buch company, and Imposlng upon it certain duties, which ordinance was 
accepted by It, and by its terms was to continue in force for flve years, 
and until terminated by notice, although such ordinance enumerated sub- 
■tantially the same rights granted to its predecessor and contained * 
gênerai repealing clause. Van Devanter, Circuit Judge, dlssenting. 

3. Same— Teemination of Franchise— Execution or Power Reserved. 

An ordinance granting to a téléphone company the rlght to malntaln 
and extend its Unes in the streets of a city, which franchise, under the 
law of the state, would continue for twenty years unless sooner terminated 
in accordance wlth its terms, provided that the rights granted "shall be 
for the period o( five years, and until terminated by the resolution of the 
mayor and couneilmen • * * upon six months' notice to be served 
on the managing agent of said company," which notice nilght be served 
at any time after six months immedlately preceding the expiration of flve 
years. Held, that such franchise was not terminated by a motion adopted 
by the council six months before the expiration of the flve years, direct- 
Ing the clerk to notify the company "when their présent franchise would 
expire," and that the city would requlre them to remove their wires and 
pôles at that tlme, and the service of a notice by the clerk reclting the 
adoption of the motion, and in which he flxed the time for the expiration 
of the franchise, wlthout any further action to that end having been taken 
by the mayor and council. 

4. Sa-me— Statutory Rioht to Use or Street— Power of Cities. 

By a statute of Kansas enacted in 1868 (Gen. St. 1868, c. 23, art. 8, § 74) 
It was provided that "corporations created for the purpose of constructing 
and maintaining magnetic telegraph Unes are authorized to set their pôles, 
wires, and other fixtures along and across any of the public roads, streets, 
and waters of this state In such manner as not to Incommode the public 
In the use of such roads, streets and waters." In 1881 (Laws 1881, p. 84, 
c. .37, § 11, subd. 22) a gênerai statiite was enacted providlng for the or- 
ganization of cities of the first class, and vesting the mayor and council 
with power, among other things, "to grant the right of way for the érec- 
tion of telegraph or téléphone posts and wires along and upon any of the 
streets, alleys, or ways of the city, and change, modify, and regulate the 
same." In 18iB5 (Laws 1885, p. 151, c. 104, | 2) an act was passed author- 
Izlng the formation of téléphona companies, and granting to such com- 
panies ail the rights and pou-ers conferred by the gênerai laws of the 
state on telegraph companips. Held, that the telegraph statute was not, 
by implication, repealed ns to cities by the act for the incorporation of 
cities, but that the rlght given thereby to cities with respect to telegraph 
or téléphone pôles was confined to the exercise of the police power by 
way of régulation, and that a clty was not thereby given power to compel 

1 4. "Rights of telegraph and téléphone companies to use of streets, see not» 
to Southern Bell Tel. & Tel. Co. v. City of Richmond, 44 C C. A. 155. 
. 132 F.— 41 
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a téléphone company to remove Its pôles and wires from the streets, 
where they had been bullt and malntalned for many years, no clalm being 
made that they Interfered wlth the use of the streets by the public. Van 
Devianter, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 
For opinion below, see 133 Fed. 763. 

A. E. Helm and Earl Blake (S. S. Ashbaugh and David Smyth, on 
the brief), for appellant. 

R. R. Vermillon and Edward P. Gates (C. V. Ferguson, Rozzelle, 
Vineyard & Thacher, Lucien Balter, and Robert P. Clapp, on the brief), 
for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge, 

AMIDON, District Judge. The Missouri & Kansas Téléphone 
Company is now, and has been for nearly 20 years, the owner of a tél- 
éphone System in the city of Wichita, which not only serves the purpose 
of a local exchange, but is at the same time part of an extensive System 
of long distance téléphones reaching from St. Louis, Mo., to the western 
part of the state of Kansas. The complainants below (appellees hère), 
the Old Colony Trust Company and Charles J. Hubbard, are trustées 
under a mortgage executed by the téléphone company upon ail its 
property to secure the payment of $1,350,000 of its bonds. In 1902 
the mayor and council of the city, claiming that the right of the télé- 
phone company to occupy its streets and alleys had terminated, adopted 
a resolution, which, after reciting among other things "that the said 
Missouri & Kansas Téléphone Company hâve now no right or authority 
to maintain and operate its wires, poles, cables, and electrical appliances 
along, in, over, through, under, or across the public streets, alleys, and 
public grounds of said city," required the company to remove its télé- 
phone System from the city on or before the Ist day of September, 1902, 
and in case of its failure so to do the chief of police, fire marshal,and city 
electrician were directed to remove the same. In furtherance of the 
same purpose, an ordinance was passed making it a criminal offense for 
any person, firm, or corporation to set any pôles or string any wires 
in the streets, alleys, or public places of the city, or maintain the same 
therein, without first having obtained the consent of the city therefor. 
Under this ordinance the employées and offîcers of the téléphone com- 
pany were arrested and fined, and the poles set for the repair and ex- 
tension of its System were eut down and removed. Believing that 
the city authorities were about to carry the above resolution into effect, 
the complainants filed their bill herein on the 33d day of August, 1902, 
reciting the above facts and other facts upon which the téléphone com- 
pany based its right to maintain and extend its System. Issue was 
joined and testimony taken. At the final hearing a permanent injunc- 
tion was granted, which, in substance, restrained the city from de- 
stroying the téléphone system as established and from interfering with 
the téléphone company in repairing and extending the same. Against 
that decree the city brings the présent appeal. 
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The téléphone company bases its right to maintain and extend its 
System upon three gfrounds : (1) Ordinance of the city of Wichita No. 
391; (2) Ordinance No. 1,356; (3) a gênerai statute of the state of 
Kansas. The case can best be considered in connection with thèse sev- 
eral claims. 

Ordinance No. 391 was passed in November, 1886. It grants to the 
United Téléphone Company, its successors and assigns, the right to 
erect and maintain posts, pôles, and other fixtures necessary in carry- 
ing electric wires in, along, across, and under the streets and alleys 
of said city. No term being expressly fixed, it is limited by gênerai 
statute of the state to twenty years. At the time this ordinance was 
passed the United Téléphone Company was the owner of the local ex- 
change in the city of Wichita. On the 25th of February, 1887, by deed 
dated on that day, this company conveyed to the Missouri & Kansas 
Téléphone Company ail its téléphone lines as then located, and also 
the pôles, wires, magnetic bells, and switch boards of said company, in 
said city, together with ail the appurtenances thereunto belonging or 
in anywise appertaining. The franchise is not expressly mentioned in 
the deed. For this reason the city contends that it did not pass. The 
grant should be interpreted so as to give efifect to the intention of the 
parties. After the conveyance of the property, the right created by 
the ordinance was of little value to the grantor, and the property with- 
out the right would hâve likewise been of little value to the grantee. It 
would be a violent construction to hold that the grantor intended sim- 
ply to convey the tangible property without at the same time trans- 
ferring the right which alone would make the property of any use. 
If, notwithstanding its deed, the United Téléphone Company were hère 
asserting ownership of the franchise, its contention could not be sus- 
tained ; much less can a third party assert such a daim. The convey- 
ance by a railroad company of its road, roadbed, and appurtenances 
has been held to convey the franchise to operate the same by a necessary 
implication. Coe v. Columbus R. R. Co., 10 Ohio St. 372, 75 Am. Dec. 
518. 

' It is also contended by the city that Ordinance No. 391 was repealed 
by Ordinances Nos. 538 and 1,356. The first of thèse was passed in 
1888. It was properly terminated at the expiration of five years, and 
was then succeeded by Ordinance No. 1,356. They are the same in 
terms, and were passed for and accepted in writing by the Missouri & 
Kansas Téléphone Company. Each contains a gênerai repealing clause. 
They impose upon the company many duties and grant to it certain 
rights, and among them the same rights, in substance, as are 
granted by Ordinance No. 391. Did they repeal that ordinance? If 
the United Téléphone Company had continued to be the owner of the 
franchise granted by Ordinance 391 at the time the subséquent ordi- 
nances were passed, it could not be reasonably contended that the latter 
repealed the former. But by no principle of construction can the trans- 
fer of the franchise give to the subséquent ordinances any greater force 
by way of repeal than they would hâve possessed if no transfer had 
been made. Whether one ordinance repeals another must dépend upon 
their terms, and not upon the ownership of the rights which they create. 
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« 

Section 4 of the two ordinances in favor of the Missouri &; Kansas 
Téléphone Company, abôve referred to, reads as follows : 

"The rights and .privilèges hereby granted to the said company shall be 
for the period of flve years and until terminated by the résolution of the 
mayor and councU of the clty of Wlchita upon six months' notice to be served 
upon the managing agent of sald company at Wlchita, said notice to be served 
at any tlme after six months Immedlately preceding the expiration of flve 
years from the acceptànce of the provisions of thls ordlnanee by sald Com- 
pany." 

As the rights granted by thèse ordinances may be terminated in five 
years, while those granted by Ordinance 391 run for twenty years, it is 
further urged by the city that the téléphone company waived any rights 
which it held under the latter ordinance by accepting the former. This 
contention is also untenable. It is "the rights and privilèges hereby 
granted" which the city has authority to terminate under section 4. 
It has no power under that section to terminate any other rights or 
privilèges. The company accepted thèse ordinances conferring upon 
it certain benefits and subjecting it to certain obligations upon the con- 
dition that the rights and privilèges conferred might be terminated at 
the expiration of five years. From this it by no means follows that the 
company by implication waived rights which it acquired from another 
corporation, and for which it paid a large considération. For the fore- 
going reasons we hold that the téléphone company is the owner of the 
right granted by Ordinance 391, which by statute will not expire until 
November, 1906. 

The provisions of Ordinance 1,356 hâve already been explained. It 
was passed March 23, 1896, and accepted by the company in writing 
April Ist of the same year. Appellant concèdes that it confers upon 
the Missouri & Kansas Téléphone Company the right to maintain and 
extend its System in the city for the terni of twenty years, unless sooner 
terminated by the mayor and common council pursuant to section 4, 
which is quoted above in full. The only question in respect to this or- 
dinance is, hâve the rights of the téléphone company under it been ter- 
minated? The record of a meeting of the council held on the 34th of 
September, 1900, contains the following entry : 

"On motion of Councilman Burton clerk v^^as instructed to notify the Mis- 
souri, Kansas Téléphone Company when thelr présent franchise would expire, 
and that the clty would require them to remove their wlres and pôles from the 
streets at that time." 

On September 28, 1900, and âgain on October 13th of the same 
year, the city clerk served notice upon the téléphone company that 
he had bedn instructed by the city council to officially notify it that its 
franchise would expire April 1, 1901. A copy of the motion of Coun- 
cilman Butlion was inserted in the notice. The foregoing is the only 
action attempted by the city to terminate the rights of the company 
under the provisions of Ordinance 1,356. Can it be given that efïect? 
An examihatiôn of section 4 will show that the discrétion which it vests 
for the termination of the rights and privilèges created by the ordinance 
is reposed in the mayor and council. They are required to exercise 
that discrétion by a résolution. They could terminate those rights and 
privilèges at the expiration of five years, or at any time thereafter within 
the period of the grant, namely, twenty years. It was for them to fix 
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the time. This they failed entirely to do. The defect is not a lack of 
record, as urged by counsel for appellant, but ^ want of action. No évi- 
dence was offered to show that the entry does not trutlifully state what 
was done. To terminate is to fîx the term ; in this case to specify the 
date at which the right shall cease. The motion simply directs the clerk 
to notify the company "when their présent franchise would expire." 
No time is specified. That is left to the clerk. It may be that the 
members of the city council had it in mind to terminate the rights at 
the expiration of five years, but there is nothing in the motion which 
so déclares. The private but unexpressed intention of the members 
of the city council cannot be given effect to destroy the important rights 
created by this ordinance. The ordinance itself requires an outward 
act which shall clearly convey such an intention. Under the motion 
that was carried the clerk might as well hâve given notice that the 
rights of the téléphone company would end on the Ist of April, 1902, 
as on the Ist of April, 1901. There was nothing in the motion itself, 
nor in the motion when read in connection with the ordinance, which 
fixed the date. The action of the council was therefore inefïectual to 
terminate the rights of the company under this ordinance, and those 
rights are still in full force. 

Appellees also contend that they are entitled to occupy the streets 
and alleys of the city under a gênerai statute of the state. To under- 
stand the issue on this branch of the case, it will be necessary to set 
forth the several laws upon which the parties respectively base their 
contentions. In 1868 (Gen. St. 1868, c. 33) the Législature of Kansas 
passed a statute dealing with the subject of corporations for the con- 
struction and maintenance of telegraph lines, which contains this pro- 
vision : 

"Corporations created for the purpose of constructing and maintaining mag- 
netlc telegraph lines are authorized to set their pôles, wlres and otber flxtures 
along and across any of the publie roads, streets and waters of this state in 
such manner as not to incommode the publie In the use of such roads, streets 
and waters." 

In 1881 (Laws 1881, p. 84, c. 37, § 11, subd. 22) a gênerai statute was 
enacted providing for the organization of cities of the first class. 
Among other things, it vested in the mayor and council power — 

"To grant the right of way for the érection of telegraph or téléphone posts 
and wires along and upon any of the streets, alleys or ways of the city, and 
change, modify and regulate the same." 

In 1885 (Laws 1885, p. 151, c. 104, § 2) an act was passed authorizing 
the formation of téléphone companies. It defined their powers as fol- 

lows: 

"AH such corporations shall hâve ail the rights and powers conferred, aud 
be subject to ail the liabilities and duties imposed by the gênerai laws of this 
state upon telegraph corporations." 

It is manifest from the language of thèse statutes that, if the tele- 
graph statute was in full force at the time the statute for the forma- 
tion of téléphone companies was enacted, then the latter companies 
bave the right to place their posts and wires in the public streets of 
the défendant. It is contended, however, by the city that the provi- 
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sion of the act for the incorporation of cities of the first class above 
quoted repealed that portion of the telegraph statute conferring au- 
thority to set pôles in "streets," and that the right created by that act 
was, after the passage of the municipal charter act, confined to country 
highways. Controversies almost identical in character hâve been fre- 
quently before the courts, and the décisions hâve been uniformly op- 
posed to defendant's contention hère. A statute of Wisconsin author- 
ized the formation of corporations for the purpose of building and 
operating telegraph lines, empowering them to construct and maintain 
such lines upon, along, or across any public road or highway. A law, 
subsequently passed, under which the city of Oshkosh was incorpo- 
rated, granted to the mayor and council authority to "regulate, con- 
trol and prohibit the location, laying, use and management of telegraph, 
téléphone, and electric Hght and power wires and pôles in the public 
streets and alleys." Acting under the power which they claimed to 
possess by this charter, the municipahty undertook to compel the Wis- 
consin Téléphone Company to remove its pôles and wires from the city. 
In sustaining the rights of the company under the state statute, not- 
withstanding the power given by the charter to "prohibit" their exer- 
cise, the Suprême Court of Wisconsin uses the following language : 

"Undoubtedly the common council had authority, and it was Its duty, by 
ordlnances, resolutions, or by-laws, to control and regulate the streets, alleys, 
and publie grounds of the city, and to remove and abate whatever might be 
falrly regarded as an obstruction or encroachment thereon. Subsection 30, § 
3; subc. 6, c. 183, p. 709, Laws 1883. The same section déclares that the 
common council shall bavé llke authority 'to regulate, control and prohibit 
the location, laying, use and management of telegraph, téléphone and electric 
Ilght and power wires and pôles.' But we do net think this was designed as 
givlng to ttie municipalitles absolute authority to remove such pôles and wires 
entirely from the city, nor to exclude such companies altogether from carrying 
on or operating their business within the corporate limlts of the city, but 
simply to regulate the same, and to prohibit such location in improper places. 
Otherwise the municipalitles of the state would hâve the power to nuUify 
what the législature had expressly authorized." Wis. Tel. Co. v. Oshkosh, 62 
Wis. 32, 21 N. W. 828. 

A statute of the state of Michigan, passed in 1883, providing for 
téléphonie and messenger service corporations, contained this provision : 

"Every such corporation shall hâve power to construct and maintain lines 
of wire for use In the transmission of téléphonie messages along, over, across 
or under public places, streets, highways," etc. 

The municipal corporation act of the same state, passed in 1895, 
grants to the city council "authority to regulate or prohibit the use or 
placing of telegraph, téléphone or light pôles in or over the streets." 
The Suprême Court of the State of Michigan, in Michigan Téléphone 
Company v. City of Benton Harbor, 80 N. W. 386, held that the latter 
statute did not repeal the former, nor vest municipalitles with power to 
take away the right therein granted to téléphone companies. On the 
contrary, it was decided that the word "prohibit" must be construed as 
simply granting authority to make proper régulations to préserve to the 
public the use of the streets as common highways of travel. Speaking 
to this point, the court says : 

"It is, however, Insisted that Act No. 215, p. 441, Pub. Acts 1895, under 
which the défendant was incorporated, repeals the téléphone act In so far as 
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It may be held to authorlze the use of highways and streets for the érection 
of pôles wlthout the consent of the municipality." 

And after quoting the above provision of the charter act, the court 
proceeds : 

"The tltle of this chapter [chapter 22] Is 'Streets and Public Grounds,' and 
the above language is found near the middie of the section, which spécifies 
various subjects upon which the council may legislate. Eepeals by implica- 
tion are not favored. To this proposition It is unnecessary to cite authorities. 
The intent to repeal must very clearly appear, and courts will not hold to a 
repeal if they can flnd reasonable ground to hold the contrary. Merrill v. 
Président, etc., 35 Mich. 24 ; Conners v, Iron Co., 54 Mich. 168, 19 N. W. 938. 
This case forcibly Illustrâtes the danger of holding gênerai laws repealed by 
implication in granting charters to municipal corporations. 0id the Législa- 
ture intend by the above law for the organization of cities to confer upon those 
municipalitles the power to annul the lav? In regard to telegraph and téléphone 
companies, and to entirely prohibit the use of the telegraph and téléphone, 
which bave become essential In commercial transactions. Clearly, such an 
intention should not be attributed to the Législature unless the language of 
the law leads to no other conclusion. We see no difflculty in giving efCect to 
both laws by holding that the latter act confers this authority upon munici- 
palities, subject to the gênerai laws of the state in regard to the use of its 
streets and highways for telegraph anl téléphone purposes. Thèse municipal- 
itles may, under this law, prohibit the érection of thèse pôles In places and In 
a manner which will Injure or incommode the public. This was the view taken 
by the Suprême Court of Wisconsln under a similar décision. Téléphone Co. 
V. City of Oshkosh, 62 Wis. 32, 21 N. W. 828." 

In 1860 the Législature of the state of Minnesota passed a !aw 
granting to telegraph companies "the power and right to use the public 
roads and highways of this state for the purpose of erecting posts or 
pôles on or along the same to sustain the wires or other fixtures." 
Laws 1860, p. 106, c. 12. In 1881 this statute was so amended as to 
include téléphone companies. Laws 1881, p. 84, c. 73. The charter 
of the city of Minneapolis, subsequently passed, granted the foUowing 
authority to the council : 

"To regulate and control or prohibit the placing of pôles and the suspending 
of electric or other wires along or across the streets of said clty and to require 
any or ail already placed or suspended elther in limited districts or throughout 
the entire city to be removed or to be placed in such manner as It may 
designate beneath the surface of the street or sidewalk." 

The Suprême Court of Minnesota, in the case of Northwestern Tél- 
éphone Exchange Company v. City of Minneapolis, 86 N. W. 69, held 
that a fair construction of both thèse statutes confined the city to a rea- 
sonable exercise of its police powers. 

The statutes referred to in thèse décisions from Wisconsin, Michi- 
gan, and Minnesota présent quite as strong a conflict as exists between 
the téléphone statute of Kansas and the act providing for the incor- 
poration of cities of the first class. In the one case by the letter of the 
statute the mayor and common council of cities are vested with author- 
ity to prohibit the exercise of a right granted by the Législature of the 
state. In the other case the municipal authorities are authorized to 
grant, and by implication to refuse, a right of way already granted by 
state statute. Surely there is as strong a conflict between the grant 
of power upon the one hand and the right to prohibit its exercise upon 
the other as there is between the issuance of the same right from two 
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authorities, the one superior and the other inferior. The power to 
prohibit is as incompatible with the existence of a right as the power 
to grant the same right. We therefore find less difficulty in disposing 
of the présent case upon the same grounds as guided the courts in the 
cases above cited than was presented to them bj' the statutes which 
thçy had under considération. The cardinal rule is that repeals by im- 
plication are not favored. Such a construction is adopted only when 
no other reasonable construction can be found. "The implication o£ 
a législative intent to repeal," says the Suprême Court of Kansas in 
Stephens v. Ballou, 27 Kan. 594, "must be such as to satisfy the mind 
bevond a reasonable ddubt." See, also, Keirsey v. Labette Co., 30 Kan. 
576, 2 Pac. 864; Hornady v. State, 63 Kan. 499, 65 Pac. 656 ; Wood v. 
United States, 16 Pet. 342, 10 L. Ed. 987; Red Rock v. Henry, 106 
U. S. 596, 1 Sup. Ct. 434, 37 L. Ed. 251; Frost v. Wenie, 157 U. S. 
46, 58, 15 Sup. Ct. 532, 39 L. Ed. 614. The same rule has been de- 
clared and enforced by this court in Stryker v. Board of Commissioners, 
77 Fed. 582, 23 C. C. A. 286, and Board of Commissioners v. ^tna 
Life Ins. Co., 90 Fed. 222, 32 C. C, A. 585, cases in which the inconsist- 
ency between the statutes under considération was quite as great as in 
the présent case. We believe that the législative purpose is given 
effect when the right granted by the gênerai statute is preserved on the 
one hand and the full exercise of the police power by way of régulation 
is upheld on the other. Such has been the uniform holding of the 
courts. Am. Union Tel. Co. v. Town of Harrison, 31 N. J. Eq. 637 ; 
Township of Summit v. N. Y. & N. J. Tel. Co., 57 N. J. Eq. 133, 41 
Atl. 146; Rochester v. Bell Téléphone Co. (Sup.) 64 N. Y. Supp. 804; 
Zanesville v. Telegraph & Téléphone Co., 64 Ohio St. 67, 59 N. E. 781, 
53 L. R. A. 150, 83 Am. St. Rep. 725 ; Abbott v. City of Duluth (C. C.) 
104 Fed. 833. The only décisions that are in apparent conflict are 
State V. City of Spokane (Wash.) 63 Pac. 1116, and Southern Bell Tél- 
éphone Co. V. City of Richmond, 103 Fed. 31. 44 C. C. A. 147. Hère 
the conflict, however, is only apparent, for in both thèse cases the state 
statute which granted the right to the téléphone company contained a 
provision that it could only be exercised by the consent of the local 
authorities. 

The action of the Législature of Kansas furnishes strong reason for 
belief that it did not intend to repeal the act of 1868 in relation to tele- 
graph corporations by the statute providing for the organization and 
government of cities of the first class. There hâve been two gênerai 
revisions of the statutes of that state since the latter act was passed — 
one in 1889, the other in 1899. In both of thèse revisions the two stat- 
utes under considération are carried forward without change. If it 
had been the intention of the Législature by the act for the incorpora- 
tion of cities to repeal the former statute in so far as the same relates 
to cities, there would hâve been some change in the language to indi- 
cate this change of purpose. The word "streets" would at least hâve 
been stricken out of the former law in thèse revisions. No such change, 
however, has been made, and this affords a strong inf erence that no 
purpose existed in the mind of the législature to repeal any part of the 
statute of 1868. 
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Again, it should be remembered that the act of 1868 relates exelu- 
sively to telegraph corporations. The municipal charter act vests in 
the mayor and council power to grant the right of way to such cor- 
porations as well as to other companies mentioned in the section. It 
is, however, a matter of common knowledge that in 1866 Congress 
passed a statute which grants to telegraph companies the right to set 
their pôles and stretch their wires along ail post roads, and that ail 
letter carrier routes established in any city or town for the collection 
and deliA'ery of mail matter constitute post roads. The record in this 
case is silent upon the subject, but it is altogether probable that in cities 
of the first class in the state of Kansas free mail delivery Systems were 
in force at the time the municipal charter act was passed in 1881, and 
that such routes hâve been in existence in those cities down to the prés- 
ent time. A great body of litigation in the fédéral courts as well as in 
the State courts informs us that ail the telegraph companies of the 
country promptly accepted the provisions of the act of July 24, 1866 
(14 Stat. 331, c. 230). See, for example, as to the Western Union 
Company, Pensacola Tel. Co. v. W. U. Tel. Co., 96 U. S. 1, 24 L. Ed. 
708 ; and as to the Postal Company, Postal Tel. Co. v. Alabama, 155 
. U. S. 485, 15 Sup. Ct. 192, 39 L. Ed. 231. It is therefore manifest that 
telegraph companies bave at ail times since the passage of the municipal 
charter act in Kansas been entitled, under this fédéral statute, to occupy 
the streets of cities of the first class in that state. Their "right of way" 
there has not been dépendent upon municipal consent. Notwithstand- 
ing this fact of common knowledge, the Législature of the state of 
Kansas has kept in force the statute which, it is urged by the défendant, 
vests municipal authorities with power to grant and impliedly to refuse 
to grant such right of way. This statute cannot be construed as we 
are thus asked to construe it, without rendering it void. If we adopt 
the construction that it is intended simply to vest in the local authorities 
police power over the subject, the act then becomes harmonious not 
only with the other statutes of Kansas, but with this fédéral enact- 
ment. We ought not to entertain the view that the législature of 
Kansas has kept this statute in force during ail thèse years with re- 
spect to telegraph companies, intending thereby to confer upon munici- 
palities power which would be directly in conflict with fédéral law. It 
necessarily follows that, if the right exists in the case of telegraph com- 
panies to occupy the streets, subject only to reasonable régulation under 
the police power, the same right exists in the case of téléphone com- 
panies, for they, by the express provision of the statute of Kansas, 
possess ail the rights and powers of telegraph companies. 

There is clearly a verbal conflict between thèse statutes. It is easy 
to build up a purely verbal argument which would justify the construc- 
tion that the former statute was repealed by the latter, but, if we look 
at the gênerai purpose of the two statutes as the courts of the several 
States hâve viewed similar enactments, ail real conflict disappears. The 
construction which reserves to the local authorities the police power 
over the subject is most consistent with the business to be regulated. 
Local téléphone exchanges are coming to be, in relation to the gênerai 
téléphone business, quite similar to local telegraph offices with respect 
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to the gênerai telegraph system. The long-distance téléphone is be- 
coming national in its scope. We feel justified in holding that the Lég- 
islature of Kansas did not intend to vest in any municipality power to 
destroy a gênerai System of téléphone exchanges extending not only 
over the entire state, but over several states. The state as a whole is 
interested in the subject, as well as the city. 

Furthermore, the extraordinary power which the mayor and council 
of the city of Wichita are seeking to exercise is such as can only be 
sustained when resting upon unquestioned right. The local téléphone 
exchange of the Kansas & Missouri Téléphone Company has existed 
in that city for nearly twenty years. It has been built up gradually. 
It represents an investment of many thousands of dollars. The mu- 
nicipal authorities claim the power to destroy this large property. 
Their contemplated action can hâve no other resuit. A téléphone ex- 
change is not movable property. To remove it is to destroy it. The 
city makes no complaint that the téléphone corporation has not promptly 
and faithfully complied with ail municipal régulations. It claims the 
right not to regulate, but to expel. It is our conclusion that it does 
not possess that power. It is possible that such a situation might 
exist in a city as to justify the refusai to admit a téléphone company to 
the streets and alleys thereof. If the city was already adequately 
served, and the establishment of a new System would greatly incumber 
the streets, it might be that in the exercise of the police power a cit>' 
could properly exclude a company entirely from entering upon its 
streets or alleys. But no such situation is presented in this case. The 
city has allowed this corporation to enter upon its streets and alleys and 
build up this vast property. There is no contention that the primary 
use of the streets of the city has been seriously impaired. The whole 
conflict has risen not as the resuit of a dispute about proper régulation, 
but as to other and entirely foreign matters ; such as the requirement 
that the company pay 5 per cent, of its gross receipts to the city as a 
license tax, and that it furnish téléphones to patrons at a price to be 
fixed by the council. 

The decree in this case is gênerai in its language. Some of its pro- 
visions might possibly be construed as dealing with the police power 
of the city. No such question, however, was before the trial court. 
The decree must be construed as speaking only to the issues which were 
upon trial. If any controversy shall hereafter arise between the télé- 
phone company and the city in respect of the exercise of any police 
power on the part of the latter, such controversy should not be dealt 
with under the decree in this case, but should be considered in an 
independent suit. 

As thus explained, the decree is affirmed. 

VAN DEVANTER, Circuit Judge (dissenting). I do not concur in 
the fuU aiiîrmance 6f the decree below, or in the portions of the opin- 
ion which rest complainants' right to rehef upon Ordinance 391 and 
the act of 1868. Grdinance 391, adopted November 8, 1886, granted 
to the United Téléphone Company and its assigns a right to erect and 
maintain its pôles and wires along and over the streets and alleys of the 
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city for a period of twenty years, in considération for whicli, and in 
lieu of any spécial license tax, the company and its assigns were dur- 
ing that period to provide an electric fire-alarm System and stated télé- 
phone service for the city at a small annual rental. This franchise v/as 
conveyed by the United Téléphone Company to the Missouri & Kansas 
Téléphone Company, a Missouri corporation, February 25, 1887, and 
was conveyed by the latter to a Kansas corporation of the same name 
June 1, 1887, in considération of the issuance to the Missouri Company 
of $349,500 of the $250,000 of the Kansas Company's capital stock, of 
which the Missouri Company is still the owner. Immediately there- 
after, and as part of the same transaction, the Kansas Company leased 
this franchise to the Missouri Company for the term of 99 years at an 
annual rental of $1, and with a stipulation that the nonpa}Tnent of 
the rental should not terminate or avoid the lease or lessen the rights 
of the lessee. This lease was virtually an absolute conveyance because 
it irrevocably transferred to the lessee the full bénéficiai use and the 
entire control of the franchise for its full term of existence. Ordinance 
538, adopted May 16, 1888, granted to the Missouri Company and its 
assigns a like franchise for a period of five years, and until terminated 
by the city, but not exceeding twenty years. This franchise was ter- 
minated after the expiration of the five-year period, and Ordinance 
1,356, adopted May 23, 1896, granted another like franchise to the 
Missouri Company for a similar term. The téléphone system put in 
opération by the United Téléphone Company under Ordinance 391 was 
included in the conveyances and lease before named along with the 
franchise granted by that ordinance, and was being operated by the 
Missouri Company when the later ordinances were adopted. If it was 
intended to effect an entire readjustment of the rights and obligations 
of the Missouri Company and the city respecting the maintenance and 
opération of the existing téléphone System, and to make the later ordi- 
nances, each in turn, the full measure and the sole évidence of thèse 
rights and obligations, the terms of thèse ordinances were well chosen ; 
but if it was intended to permit the existing franchise to continue for 
the original period of twenty years, with modifications in other respects, 
the terms employed were altogether inappropriate. Every provision 
of Ordinance 391 was covered in some form by both Ordinance 538 and 
Ordinance 1,356, and in several respects — including those relating to 
the term of the franchise and to the fire-alarm and téléphone service 
for the city — each of the later ordinances was inconsistent with the 
first if they related to the same téléphone System ; and it is conceded 
that they did. Each of the later ordinances in terms repealed ail or- 
dinances conflicting therewith, and declared that it should take effect 
only on its acceptance in writing by the Missouri Company, and each 
was so accepted. The company did not need an additional and inde- 
pendent franchise of the same character while that granted by Ordi- 
nance 391 was in force. Without any doubt the purpose of each of the 
later ordinances was to substitute in place of the pre-existing franchise 
another, deemed to be better adapted to the situation, and not to grant 
an additional and independent one. In their subséquent conduct the 
parties so interpreted thèse ordinances. No attempt was made to put 
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in opération another téléphone system under either of the later ordi- 
nances; nor was there a daim of a right to do so. Before the accept- 
ance of Ordinance 538 the company and the city conformed to the pro- 
visions of Ordinance 391, including those relating to the fire-alarm and 
téléphone service for, the city, and thereafter they conformed to the 
provisions of Ordinance 538 while it continued in force, and then to 
those of Ordinance 1,356. The franchise granted by the first ordi- 
nance, having become the property of the Missouri Company, could net 
be recalled or terminated without its consent. In conséquence Ordi- 
nance^SS, as also Ordinance 1,356, provided that it should take effect 
only upon its acceptance in writing by the company, and this acceptance 
was given. Ordinances like thèse become contracts upon their accept- 
ance, and, like other contracts, are to be read and interpreted in the 
light of the circumstances which surround their adoption. When 
Ordinances 538 and 1,356 are so read and interpreted, the purpose to 
abrogate Ordinance 391 is plain. It was compétent for the city and 
the Missouri Company to do this, because the Kansas Company, by 
its unusual lease, had stripped itself of ail right and interest in the orig- 
inal franchise ; and, in any event, the acceptance of the later ordinances 
bound the Missouri Company, and is binding upon the complainants, 
whose rights are wholly derived through the Missouri Company, and 
originated more than eleven years after the acceptance of Ordinance 
538 and almost four years after the acceptance of Ordinance 1,356. 
Complainants' rights can mount no higher than their source. For thèse 
reasons Ordinance 1,356 is the only subsisting one upon which the 
relief sought can be rested. 

The act of 1868 déclares that telegraph companies shall be authorized 
to place their pôles and wires along and upon the "public roads, streets 
and waters" of the state "in such manner as not to incommode the 
public" in their use, and the act of 1886 extends to téléphone companies 
the "rights and powers" of telegraph companies. Thèse acts are ex- 
pressed in gênerai terms, and are operative throughout the state, except 
as restrained by some other statute. Before the passage of the act of 
1885, before the adoption of any of the ordinances relied upon, be- 
fore the incorporation of the Kansas Company, and before the acqui- 
sition of any right hère asserted, the rights and powers of telegraph 
and téléphone companies in cities of the first class had been restricted 
by the act of .1881. It put cities having a population of over 15,000 
in a separate class, designated "cities of the first class," and made new 
and complète provision for their government. Among other powers 
conferred upon the mayor and council were thèse: 

"Twentieth : To • • ♦ provide for and regulate the construction and 
passage of railways and street railroads through the streets, avenues, alleys 
or lanes, and public grounds of the city : provided, that no person or company 
to whom the right and privilège shall at any time be granted, by the mayor 
and councilof such city, to construct railroads and street railroads through 
the city, shall hâve the exclusive privilège to use any streets for that purpose." 

"Twenty-seeond : To grant the right of way for the érection of telegraph or 
téléphone posts and wires along and upon any of the streets, alleys or ways 
of the city, and change, modify and regulate the same. 

"Twenty-third : To grant to any person or corporation the use of streets, 
alleys and public grounds for the purpose of laylng gas, water and steam 
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pipes, to be used In furnishing or supplylng such city and its inhabitants or 
any person or corporation with gas, water, steam or hot air .- * * * pro- 
vided, that no franchise, rights o£ way, or privilèges of any character what- 
ever, shaU be granted by the mayor and council for a longer period than 
twenty years." 

Elsewhere this act clothes the mayor and council with large au- 
thority over the streets, alleys, and ways of the city, and expressly 
provides for the régulation of ail manner of use and obstruction of 
them. The care with which the act covers every feature of municipal 
authority and administration, the spécifie repeal of the prior laws for 
the government of cities coming within the new classification, and the 
gênerai repeal of ail acts in conflict with this one, show that it was 
intended to establish for thèse cities a municipal code complète in itself, 
and entirely superseding prior laws upon the subject. It is declared 
that the city ordinances must not be répugnant to the laws of the state, 
but thèse laws cannot be ascertained without taking into considération 
the act of 1881, which was directed to a particular enumeration of the 
powers of a city of this class and of the subjects committed to the dis- 
crétion and control of its mayor and council. The question presented 
is this : Is the law of the state respecting the right of a téléphone Com- 
pany to erect and maintain pôles and wires along and upon the 
streets and alleys of cities of the first class expressed in the act of 1868 
or in that of 1881 ? Stated dififerently, the question is : Does the later 
act, where no right was then vested, restrain the opération of the earlier 
one in cities of this class, or except them from its opération, and make 
a grant of a right of way by the mayor and council a prerequisite to 
any right in a téléphone company to thus occupy the streets and alleys ? 
The question should be answered in the affirmative. We are not con- 
cerned with the wisdom of the législation. It was open to the state to 
pursue its own policy. It could itself grant the right of way and con- 
trol its exercise; it could grant the right of way, and delegate to the 
municipality the control of its exercise; or it could commit the entire 
subject to the municipal authorities. Many examples of each course 
are found in the législation of the several states. It was not necessary 
that ail towns and cities should be clothed with the same measure of 
authority and self-government. That it was not deemed wise to do 
so is shown by the division of municipalities into différent classes, by 
the enactment of separate laws for each class, and by the omission from 
the laws enacted for the government of other cities and towns of any 
provision expressly empowering them to grant the right to occupy 
their streets and alleys for telegraph or téléphone purposes. It was 
within the power and discrétion of the state to place cities, the needs 
and permanent character of which were indicated by a population of 
more than 15,000— -those of the first class-r-upon a différent footing 
from others in respect of this use of their streets and alleys. This is 
what was donc by the act of 1881. That the Législature so understood 
is indicated by an act of 1891, wherein, after providing, inter alla, for 
the acquisition of rights of way over private property by telegraph cor- 
porations, it was declared: "And such * * * wires may be 
* * * carried or stretched * * * through any street or alley 
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or public gtound of any city of the second or third class." Sess. Laws 
Kân. 1891, p. 149, c. 85 ; Gen. St. 1901, § 1366. Cities of the first 
class — those to which the act of 1881 had committed the entire subject 
of telegraph and téléphone rights of way — were carefuUy omitted from 
this direct exertion of the state's authority over municipal highways. 
The three classes of cities covered by the acts of 1881 and 1891 em- 
brace ail organized cities, towns, and villages; the first class including 
those of over 15,000 inhabitants, the second those of over 2,000 and not 
exceeding 15,000, and the third those of not more than 3,000. Gen. St. 
1889, §§ 545, 756, 922. The législative understanding of the efifect 
of the act of 1881 is further indicated by a récent act relating to cities 
of the first class, which confers upon the mayor and council povver "to 
prescribe and fix maximum rates and charges, and regulate the collec- 
tion of the same, for ail * * * téléphone service * * * fu^. 
nished to such city or to any of the inhabitants thereof by any person 
or corporation now authorized by such city. by virtue of a franchise 
ordinance, or that may hereafter be authorized by virtue of a franchise 
ordinance, to furnish * * * téléphone service * * * to such 
city or to its inhabitants." Sess. Laws Kan. 1903, p. 186, c. 122, § 51. 
The policy of the state toward its municipal corporations has gen- 
erally been marked by a libéral bestowal of power upon them. As was 
observed in Converse v. City of Ft. Scott, 92 U. S. 503, 505, 23 L. Ed. 
621 : "The gênerai législation of Kansas confers unusual power upon 
municipal corporations in that state. * * * j^ enlarges the range 
of municipal authority and duty far beyond the limits within which such 
corporations are commonly understood to be confined." This is also 
true of the législation in respect of their streets and alleys. An act 
authorizing water companies to acquire rights of way for their canals 
by condemnation proceedings provides "that no such canal shall be lo- 
cated through any street or alley or any public grounds of any city 
without the consent of the municipal authorities." Sess. Laws Kan. 
1876, p. 153, c. 58 ; Gen. St. ,1901, § 1366. Another act, in force since 
1868, provides that a railroad cannot be constructed in, upon, or across 
any street of an incorporated city or to^vn without the assent of its cor- 
porate authorities. Gen. St. Kan. 1868, p. 202, § 47; Gen. St. 1901, 
§ 1316. This law was considered in Pacific Railroad Co. v. Leaven- 
worth, 1 Dill. 393, Fed. Cas. No. 10,649, where it was said by Judge 
Dillon : 

"It has been argued in behalf of the complalnant that this statute simply 
clothes the city wlth the power to say 'yea' or 'nay,' but that It does not 
authorize It to stlpulate for terms or conditions. But In this vlew I cannot 
concur. Its power Is complète; and It was undoubtedly the design of the 
Législature that the city authorities, as the représentatives and guardlans of 
the public interests of the city and Its Inhabltants, should hâve the power to 
prescribe, as conditions of glvlng their assent, such lawful and proper terms 
as they deemed expédient." 

The act of 1868 is gênerai in its terms, makes no mention of the au- 
thority of cities in respect of telegraph or téléphone rights of way, and 
embraces the streets and alleys of cities only as they are part of the 
public roads and streets of the state. The act of 1881 is spécifie in its 
terms, and is directed particularly to the authority of cities of the first 
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class in respect of such rights of way. If it was intended that the right 
to occupy the streets and alleys of thèse cities with telegraph or télé- 
phone lines should continue to arise from the earlier act, there was mani- 
fest impropriety in the provision which was inserted in the later act; 
and, if that clear and concise provision was intended to clothe cities 
of the first class with power to grant such rights of way, necessarily 
implying the power of refusai, no right to so occupy the streets and 
alleys of thèse cities could thereafter arise from the earlier act. The 
inconsistency is more than verbal. It is of that character which occurs 
when separate acts lodge the same authority in différent places, when, in 
its nature, it can exist and be exercised in but one. This inconsistency 
is disposed of by the application of the familiar rule for interpreting 
confiicting statutes, that one which is directed to a particular matter 
controls in respect thereof over one which is gênerai in its terms, al- 
though in its gênerai terms the particular matter may be included. Mu- 
tual Life Ins. Co. v. Hill, 193 U. S. 551, 558, 24 Sup. Ct. 538, 48 L. Ed. 
788. The act of 1868 did not bring telegraph rights of way in cities 
to the attention of the Législature, except in the most gênerai way ; but 
the terms of the act of 1881 are such that rights of way for telegraph 
and téléphone lines in cities of the first class is a matter to which par- 
ticular attention was necessarily directed. The increase in the number 
of cities of the state and in their population during the intervening years 
had also given increased importance to the subject. The spécial enact- 
ment, which also has the added force of being a later expression of the 
législative will, controls the gênerai one. The first means of ascer- 
taining the meaning of a statute is to consult its words. The act of 
1881 déclares : "The mayor and council * * * sjj^ll hâve power : 
* * * Twenty-second : To grant the right of way for the érection 
of telegraph or téléphone posts and wires along and upon any of the 
streets, alleys or ways of the city and change, modify and regulate the 
same." Thèse words are not reasonably susceptible of an interprétation 
which clothes the mayor and council with power to merely regulate 
the use of the right of way. They plainly confer the power to grant 
the franchise, as well as the power to regulate its use. There is nothing 
unreasonable in this ; nothing which suggests that the words could not 
hâve been used in their natural or usual sensé. The context does not 
restrict their natural or usual meaning, but shows they were used with 
that meaning. Subdivisions 20 and 23, before quoted, authorize the 
granting of similar rights of way, not the mère régulation of their use. 
The three subdivisions, considered together, unmistakably disclose a 
purpose to invest the mayor and council with authority to grant rights 
of way along, upon, and across the streets and alleys for railroads, 
Street railroads, telegraph, and téléphone lines, and gas, water, and 
steam pipes, subject orily to two restrictions — one, that rights of way 
for railroads and street railroads shall not be exclusive ; and the other 
that no franchise, right of way, or privilège shall be for a longer period 
than twenty years. The express imposition of thèse restrictions im- 
pHes that none other was intended. The conclusion that subdivision 
22 empowers the mayor and council to both grant and regulate the 
right to occupy the streets and alleys of the city with telegraph and tele- 
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phone pôles and wires is enforced by the plain import of its words, by 
the bestowal of similar power in contiguous subdivisions, by the subsé- 
quent législative interprétation, and by the policy of the state to confer 
extensive authority upon its municipal corporations in respect of their 
streets and alleys. Certainly the construction of railroads into and 
through cities and towns is not less a matter of gênerai interest or more 
a matter of local concern than is the construction of telegraph and télé- 
phone Unes, and yet, as has been shown, the power to authorize as well 
as to regulate the construction and opération of railroads in, upon, and 
across the streets of an incorporated city or town has long been lodged 
in the municipal authorities by the laws of the state. If the act of 1881 
had expressly added an excepting clause to the law of 1868 to the effect 
that the right of way for telegraph and téléphone lines in cities of the 
first class must be obtained from the mayor and council, the purpose to 
commit the entire subject to the municipal authorities would not hâve 
been more clearly shown. Such législation confers the power to say 
whether or not, and upon what terms or conditions, the right to so use 
or occupy the municipal highways shall exist. State v. Spokane 
(Wash.) 63 Pac. 1116 ; Southern Bell Téléphone Co. v. Richmond, 44 
C. C. A. 147, 153, 103 Fed. 31, 36; Duluth v. Duluth Téléphone Co.. 
84 Minn. 486, 491, 87 N. W. 1137, 1139 ; Pacific Railroad Co. v. Leav- 
enworth, 1 Dill. 393, 399, Fed. Cas. No. 10,649; Northern Central 
Ry. Co. V. Baltimore, 21 Md. 93, 104. 

Cases from Minnesota, Wisconsin, and Michigan are cited in support 
of the view that the provision in the act of 1881 confers a mère power 
of making needful police régulations. Thèse cases are distinguishable 
from the one now under considération. Northwestern Téléphone Ex- 
change Co. V. Minneapolis, 81 Minn, 140, 158, 161, 83 N. W. 537, 86 
N. W. 69, 53 L. R. A. 175, Duluth v. Duluth Téléphone Co., 84 Minn. 
486, 491, 87 N. W. 1137, and Abbott v. Duluth (C. C.) 104 Fed. 833, 
838, hold that an act passed in 1893, providing, in substance, that the 
franchise to occupy the streets and alleys of a city with téléphone pôles 
and wires must be obtained from the city, did not afifect vested rights 
acquired under a law similar to the Kansas act of 1868, but they fully 
recognize that after the passage of the new act the franchise could be 
obtained only from the city. The first of thèse cases also holds that an 
amendment to the city charter (quoted in the majority opinion) passed 
after the téléphone company's franchise was acquired should be har- 
monized with the prior law so as to avoid an interférence with the 
company's vested rights. The Wisconsin and Michigan cases hold 
that the words "to prohibit," used in connection with other terms un- 
mistakably disclosing a purpose to merely authorize needful police rég- 
ulations respecting the use of streets and alleys for telegraph and télé- 
phone pôles and wires, do not authorize the entire removal or exclusion 
from the city of ail pôles and wires, but hâve référence to such as shall 
be erected or maintained in a manner violative of thèse régulations. 
Neither of thèse states had, prior to the vesting of the rights in contro- 
versy, empowered cities or towns to grant rights of way for telegraph 
and téléphone lines as well as to exercise the usual police control over 
them. 
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Référence îs made to the congressional act of July 24, 1866 (14 Stat. 
p. 231, c. 230), authorizing telegraph companïes, upon filing written ac- 
ceptance of its provisions with the Postmaster General, to construct, 
maintain, and operate Unes of telegraph over and along any of the post 
roads of the United States in such manner as not to interfère with or- 
dinary travel (14 Stat. 221 ; Rev. St. § 5263) ; but that act has no bear- 
ing upon this controversy. It is not applicable to téléphone companies. 
Richmond t/. Southern Bell Téléphone Co., 174 U. S. 761, 19 Sup. Ct. 
778, 43 L. Ed. 1162. And, if the streets of cities to which the System 
for the free delivery of mail is extended become post roads, still public 
documents, of which we may take judicial notice, inform us that this 
System was first extended to Kansas in 1874, and included but two 
cities of that state in 1881 — Leavenworth and Topeka. Reports Post- 
master-General 1874, pp. 20, 266 ; 1880, p. 17 ; 1881, p. 82. The right 
of telegraph companies accepting the congressional act is not more inde- 
pendent of the consent of municipal authorities than it is independent of 
the consent of the state. It arises wholly from the exertion of the 
power of Congress over the postal service and interslate and foreign 
commerce, and, instead of requiring the support of state législation, 
arises independently of it. We are only concerned with ascertaining 
the efïect of the statutes of the state upon a subject within its législa- 
tive control, and that subject is the right to place telegraph lines not 
within the protection of the congressional act, and téléphone lines, in 
municipal highways. It is no more afifected by congressional législa- 
tion than is a subject within the control of Congress affected by state 
laws. 

Complainants dérive no right from the act of 1868. Its opération is 
restrained in cities of the first class, like Wichita, by the act of 1881, 
which empowers the mayor and council to grant as well as to regulate 
the right to place téléphone pôles and wires in their streets and alleys. 

The decree should be modified so as to protect complainants' rights 
under Ordinance 1,356 during the continuance of the franchise thereby 
granted. 

132 F.— 42 
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SHAW T. NATIONAL QBRMAN-AMERICAN BANK OF ST. PAUL, MINN. 

(Circuit Court bf Appeals, BJlghth Circuit Septèmber 5, 1904.) 

No. 2,041. 

1. National Banks— Poweb to Puechask Stock of Otheb Banks— Liability 
fob assessment. 

A national bank has no power to Invest Its surplus fund In the stock 
of another national bank, and cannot be assessed thereon as a stockholder, 
although It actually madè the purchase and held and received dlvidends 
on the stock. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

Guy C. H. Corliss (F. A. Hart, on the brief), for plaintifï in error. 
Edward P. Sanborn, for défendant in error. 

Beforé SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

AMIDON, District Judge. The First National Bank of Pembina, 
N. D., failed December 21, 1897, and the plaintifï herein is the receiver 
thereof, duly appointed by the Comptroller of the Currency. In Decem- 
ber, 1889, the défendant, the National German-American Bank of St. 
Paul, purchased from the former owner thereof 37 shares of the capital 
stock of the Pembina Bank with funds drawn from its own surplus. 
This stock and the certificate evidencing the same were, by an instru- 
ment in writing, duly.transferred to the défendant. The purchase was 
properly ehtered in its books and records as an investment of its surplus, 
and so appeared down to the failure of the Pembina Bank, when it was 
charged off as a loss. The old certificate was promptly surrendered at 
the timé of the purchase, and a new one taken in the name of the de- 
fendant. PVom that tinje it appeared upon the books and records of 
the Pembina Baiik as the absolute owner of this stock, and received as 
such shareholder dividends aggregating $2,368. The présent action is 
brought to recover an assessment of 100 per cent. levied upon said 
stock by the Comptroller of the Currency. To an amended complaint 
setting forth thèse facts a gênerai demurrer was interposed, which was 
sustained by the trial court, and, the plaintifï electing to stand upon his 
complamt, final judgment went against him. Thèse are the only errors 
now complained of. 

The record contains no fact which can properly distinguish this case 
from California National Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 
831, 42 L. Ed. 198, and First National Bank v. Hawkins 174 U. S. 364, 
19 Sup. Ct. 739, 43 L. Ed. 1007. Counsel for plaintiff asks us to re- 
examine the d. -^trines there announced by the Suprême Court. That, 
of course, we annot do. Upon the authority of those décisions the 
judgment is affirmed. 
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FIT25 V. LEADAM. 

(Circuit Court, E. D. New ïork. July 27, 1904.) 

1. Patents — Infeingement — Boottbees. 

The Stephens patent. No. 468,006, for a boottree, clalms 1 and 3, con- 
strued, and lield valid, but net infringed. 

In Equity. Suit for infringement of letters patent No. 468,006, for 
a boottree, granted to George Henry Stephens February 2, 1892. On 
final hearing. 

Clifford, Verrill & Clifford, for complainant. 
Henry D. Williams, for défendant. 

THOMAS, District Judge. The bill was filed to restrain the in- 
fringement of letters patent No. 468,006, issued to George Henry Ste- 
phens, of London, England, on February 2, 1892, upon an application 
filed May 1, 1891, and assigned to the complainant on October 8, 1898, 
in considération of $100. Thereupon complainant's firm began the 
manufacture of boottrees under the patent, and has made, or caused 
to be made, an average of 5,000 pairs annually, of which about 75 
per cent, were what are called in the record "hollow trees." The de- 
fendant is a manufacturer of boottrees. He began making and selling 
some of the alleged infringing trees in February, 1897, and his busi- 
ness increased until during 1902, the year immediately preceding the 
filing of the bill, he sold about 58,000 pairs. The largely greater sales 
by défendant is in part, at least, accounted for by the fact that the 
"principle on which the tree [defendant's tree] works * * * is 
superior," as stated by the complainant. 

Does defendant's tree infringe? The défendant points out severa! 
alleged différences. Among thèse are three that ment immédiate dis- 
cussion: (1) Defendant's tree has no shank; (2) it has no heelpiece 
at ail like the heelpiece shown by the patent; (3) the parts do not lie 
normally in a substantially horizontal plane. Literally, thèse three 
statements are correct. Claims 1 and 3 of the patent are involved. 
Thèse are: 

Claim 1: "A last composed of two parts, one comprising the shank and 
toepiece, and the other the heelpiece, and a toggle link, the shank and toepiece 
belng pivoted to one end of the Ilnk, and the heelpiece to the other end of said 
link, and both parts lying normally In a substantially horizontal plane, as set 
forth." 

Clalm 3 : "A last composed of the parts a and b, each pivotally connected to 
the link, c, as shown and described, the parts a and b having each a recess 
in which the link normally lies in substantially the same horizontal plane with 
such parts when closed together." . 



The figures show that "a" is the forward portion of the tree, and "b" 
the heel portion, while the Connecting link lies wholly in recesses, one in 
each part, to which it is pivoted, and, when the parts are brought into 
position, the link disappears from latéral view; the parts then being 
"in substantially the same horizontal place." 

The applicant, upon filing his application, made a single claim in his 
spécification, to wit: 



660 132 FEDERAL REPORTER. 

"A boottree, the toe and heel portions of whlch are connected by a link In 
such a manner that the parts eannot become detached, and that the said link, 
with tlie heel portion, forma a kind of toggle, by means of which the toe portion 
can be pushed into thè boot, subst^ntially as descrlbed." 

The file wrapper shows that the claim was rejected as "vague and 
indefinite," because "the structure, par se, and not its function, should 
be claimed," and also upon références to three prior patents (McKay, 
Leighton, Bailey, Keats and Neil). Thereupon the applicant sub- 
stituted the following claim : 

"A boottree havlng separate heel and toe parts, comblned with, and perina- 
uently connected to, a single Connecting link, pivoted at one end to the heel 
and at its other end to the toe part, the combination permltting the heel part 
and the link to be lifted ont of Une with the toe part, and the toe part to be 
pushed into the boot by means of such heel part and link." 

Thereupon this claim was rejected upon two références (Bailey, 
Keats and Neil, and Hodges), and the applicant substituted three claims, 
as follows: 

"(1) A last composed ôf two parts, one comprlslng the shank and toepiece, 
and the <)ther the heelpleoe, and a toggle link ; the shank and toepiece being 
pivoted to one end of, the link, and the heelpiece to the other end of said link, 
and botU parts lying norinally in a substantially horizontal plane, as set forth. 

"(2) A last composed of the parts a and b, connected by a toggle link, and 
operating as described, the heelpiece, a, having notches, e, e, for the purpose 
set forth. 

"(3) A last composed of the parts a and b, pivotally connected by the link, 
c, as described, the parts à and b having each a recess in which the link lies 
when the parts a and b are closed together." 

The claims 2 and 3 were deemed answered in terms by English pat- 
ent 9,362 (Hodges, English), and for them were substituted the follow- 
ing: 

"(2) A last composed of the parts a and b, connected by a link normally lying 
in a horizontal plane, as shown and described, the toepiece, b, having notches, 
e, e, for the purpose set forth. 

"(3) A last composed of the parts a and b, pivotally connected by the link, c, 
as shown and described, the parts a and b having each a recess in which the 
link normally lies in the same horizontal plane with such parts when closed 
together, and the toepiece having notches, e, e, therein as set forth." 

Thèse claims 2 and 3 were rejected as within English patent 15,701 
(Mobbs), and claims 2 and 3, as shown in the patent, substituted and 
allowed. ; u-: 

The spëcificàtiori and claims, as originally filed, described thèse parts 
in the tree — a toe portion, a heel portion, and a Connecting link ; the 
link and heel portion forming a kind of toggle. There was no référ- 
ence to a shaïik, nor to^the parts lying in substantially the same hori- 
zontal plane." The first substituted claim omjtted mention of a shank 
or référence to the horizontal plane; but, when the three claims were 
substituted for one, it was claimed that the last "was composed of two 
parts, one comprisirig the shank and toepiece, and the other the heel- 
piece and a toggle link" (claim 1, not thereafter disturbed). There was 
further claimed "a last composed of the parts a and b, connected by a 
toggle link" (claim 2, afterward rejected) ; and "a last composed of the 
parts a and b, pivotally connected by the link, c, as described" (claim 3, 
afterward rejected). There was still no référence to a horizontal plane 
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in daims 2 and 3, but claim 1 read, "and both parts lying normally in 
a substantially iiorizontal plane, as set forth." 

The next proffered amendments to claims 3 and 3 diflfered f rom those 
rejected, by providing in claim 2 for "parts a and b, connected by a 
link normally lying in a horizontal plane" — the last six words being 
new — and similar words were inserted in claim 3. Claims 2 and 3 
were then amended and allowed, the principal amendment consisting of 
the interpolation of the word "substantially," so as to read, "in sub- 
stantially a horizontal plane" (claim 2); "in substantially the same 
horizontal plane" (claim 3). 

It will be observed that, in the progress of the application through 
the Patent Office, the words "toe and heel portions" had disappeared ; 
that the description was made to conform to the diagram; that the 
tree contained two parts, one being "the shank and toepiece, and the 
other the heelpiece and toggle link," as described in claim 1, and by 
référence to the diagram in claims 2 and 3, although in every instance 
the notches, as described in claim 2, are located in "the toepiece." It 
will be further observed that, from no mention of a "horizontal plane," 
the claims were finally amended so as to provide for "both parts lying 
normally in a substantially horizontal plane" (claim 1), with similar 
language in claims 2 and 3. Now, the defendant's tree shows no shank. 
It shows a toepiece including a part corresponding somewhat to the 
bail of the îoot. It bas an egg-shaped form at the heel, and an arm 
projecting forward therefrom, and an adjustable link is pivoted to the 
toepiece and adjustably inserted in a recess in the arm. The link does 
not wholly lie within the recesses in the two parts. 

The complainant's device seems designed to fit and fill out a shoe 
in ail its parts— toe, bail, shank, and heel — with no interval between 
the parts; thereby restoring and preserving the desired shape of the 
shoe. The defendant's structure provides for driving in a wooden 
form to press forward into the toe and bail of the shoe, the heel part 
acting as a thrust against the heel end of the shoe. The link, in con- 
nection with the arm from the heel, in the first instance, acts as a toggle 
for driving the toe part home, in very much the same way as does the 
c'jinplainant's toggle. The link, as it is pressed down, performs prac- 
ucally the same initial f miction in both trees. But there is another 
fonction of the defendant's link in connection with the other parts that 
dues not seem to exist in the complainant's tree. When the complain- 
ant's tree is in place in the shoe, the link has only a longitudinal thrust. 
The tree is then expected to conform to itself ail parts of the shoe, 
but the link has only a longitudinal thrust. The tree, under the in- 
fluence of this thrust, is expected to fill out the shoe. This is because 
the link is merely a connection between parts lying substantially in the 
same horizontal plane. But the defendant's tree is not expected to 
fill ail parts of the shoe, nor is the sole reliance upon a longitudinal 
thrust. The effort is to drive into the toe of the shoe a form, and 
the toggle, when pressed down, not only drives the toe part forward, 
but also upward. The complainant's tree drives forward, but does 
not push upward. The complainant gets its upward and outward 
pressure on the shoe wholly from the shape of the last driven forward in 
the shoe. The défendant obtains upward pressure not only from a form 
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not necessj^rîly nicely conformed to the fore part of the shoe, but also 
f rom the toggle constantly crowding upward on such form. This dif- 
férence arides froin the fact that complainant's parts are substantially 
in a horizQntal plane, while defendant's parts are distinctly not in a 
horizontal plane. A,s the parts approximate the horizontal plane, the 
defendant's advantage decreases. The defendant's tree is designed 
to press the toe and bail of the shoe into shape, and not only re- 
tain the forward pressure, but also to provide an upward pressure. 
The complainant's design was to fill his shoe with a form that should 
press out every part of the shoe to its normal shape; using a toggle 
to force the parts home, and to hold them there. Hence appears the 
reason for the complainant providing for ail parts of the shoe a form 
having a shank and a heel ; such parts encompassing the link, and lying 
"substantially in the same horizontal plane." Claim 3 reads: "The 
parts a and b having each a recess in which the link normaliy lies in 
substantially the same horizontal plane with such parts when closed 
together." Indeed, the spécification states that the link "is adapted to 
lie in a recess formed partly in the part a and partly in the part b." 
The shank was with manifest intention made a portion of claim 1 
after the application was filed. It is, by référence to the diagrams, 
made a part of the other claims. It seems to be a part of the inventor's 
plan to make a last corresponding to a whole shoe. The spécification 
shows that the link is to be inclosed in the parts, thereby necessitating 
a shank; otherwise some part of the link would be exposed. With 
considérable hésitation, it is concluded that thèse considérations demand 
a holding that a tree not showing a shank is not within the claim. 
But even if such a tree were within claim 3 in that regard, yet it would 
be excluded from that claim if the parts were distinctly not in the 
same horizontal plane, as the link then bas an additional function, and 
produces another and useful resuit. 

The complainant's invention is meritorious, and it is considered that, 
properly construed, it is not anticipated. The défendant will hâve a 
decree. 



CORBIN V. E. TAUSSIG & CO. 

WEST DISINFBCTING 00. v. CORBIN. 

(Circuit Court, E. D. Pennsylvanla. October 7, 1904.) 

Nos. 8, 9. 

1. Injunction— Use of Business Name. 

A complainant Jield not entltled to an Injunetton restralnlng défendant 
from uslng a company name adopted for business purposes In Phlla- 
delphia, on évidence showing prier use by them In New York, and also 
that complainant on thelr demand used such name for a considérable tlme 
only In connection with hls own as agent. 

f 1. Use of corporate and flrm names, see notes to R. W. Rogers Co. y. Wm. 
Rogers Mfg. Co., 17 C. C. A. 579: Kathreiner's Malzkaffee Fabriken v. Medl- 
cine Ce, 27 C. C. A. 357. 
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2. Patents— Intebpebence with Right of Exclusive Licensee. 

Défendants, who were gênerai agents for a patentée, from whom plaln- 
tiff had secured the exclusive right to sell the patented article in Phila- 
delphia and vlclnity, to hold good indeflnitely, subject, only, to the condi- 
tion that he use reasonable efforts and energy to push the sale of the 
goods, subsequently started a hranch house of their own In Philadelphia, 
in which they sold the same article in compétition with complainant. 
They afterwards acquired the ownership of the patent, and undertook to 
terminate complâinant's contract. Held, that they were liable to him for 
the profits realized by them from the sale of the patented article in 
Philadelphia, and that he was entitled to be restored to his rights under 
his contract ; there being no sufflcient évidence that he had failed to per- 
form its conditions. 

3. Same— Suit fob Damages— Parties. 

Where, pending a suit to restrain Interférence with complâinant's rIghts 
as exclusive licensee under a patent and to recover damages therefor, de- 
fendants organized a corporation to which they conveyed their business, 
complainant is not entitled to relief against the corporation, unless It is 
brought In and made a party. 

4. Unfaib Compétition— Right to Peoteotion. 

One who bas wrongfully appropriated the business of a licensee under 
a patent, and prevented him from selling the patented article, bas no 
standing to complain of unfalr compétition because of his sale of a 
similar article under a like name. 

5. Equitt Pbactice — Ceoss-Bills — Affibmative Relief. 

Affirmative relief In equity cannot be obtalned by défendant against 
complainant without a cross-bilL 

In Equity. On final hearing. 

Edwin O. Michener, for Charles M. Corbin. 

James W. Bayard, for E. Taussig & Co. and the West Disinfecting 
Co. 

ARCHBALD, District Judge.* Thèse are counter bills growing out 
of the same circumstances, the relation of which to each other will 
appear as we proceed. On April 16, 1892, Charles M. Corbin, of Phil- 
adelphia, by agreement in writing secured from Robert S. West, of 
Cleveland, Ohio, who was the inventor and patentée of certain disin- 
fecting appliances and fluids, the sole and exclusive control of the sale 
of the same for the city of Philadelphia and vicinity. By its terms the 
agreement was to "hold good indefinitely," so long as Corbin should 
"exercise ail reasonable efforts and energy to push the sale of the goods 
and to bring them before the public" in the territory named "by Per- 
sonal solicitation or by means of canvassers," and pay promptly for 
ail goods ordered; the goods to be charged by and payments to be 
made to E. Taussig & Co., of New York City, who were West's repré- 
sentatives and gênerai agents in the Eastern states. Having obtained 
this contract, Corbin started into the business of placing and selling 
the disinfecting appliances and fluids mentioned, and has continued in 
the same to the présent day. At first he took in a man named Steven- 

1f4. Unfalr compétition, s«ie notes to Scheuer v. Muller, 20 C. C. A. 165; 
Lare v. Hatper & Bros., 30 C. C. A. 376. 
T 5. See Equity, vol. 19, Cent. Dig. $ 450. 
♦ Specially assigned. 
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son, but thîs only lasted two or three months, until July,; 1893. Shortly 
after Stevenson left Corbin began te advertise and conduct the business 
under the iiàttie of "West's Disinfecting^ Ço., C. M. Corbin, Proprietor 
and Sole Agent" ; this being subsequently changed to "West Disinfect- 
ing Co., CM. Corbin, Agent," and finally to "West Disinfecting Co.," 
without more, which désignation he bas continued to use ever since. 

It is cOntended by Corbin that he was the originator of this name, 
and one of the purposes of his bill is to establish his right to its ex- 
clusive use. But the earliest employment of it in this distinctive form 
for which he is able to satisfactorily vouch is the postal card of April 
18, 1893, which is not enough. The claim that this was the sign from 
the start on the door of the office, 703 Girard Building, cannot he sus- 
tained ; it being proved by the books of the painters who put it on that 
no such yl^ork was donc until June 30, 1893. On the other hand, it 
is established by documentary évidence, with regard to which there 
can be no controversy, that the name "West Disinfecting Company" 
was used by the firm of E. Taussig & Co., in their business as gênerai 
agents for thèse disinfectants, at a far earlier day than anything that 
Corbin can;assign. The order slips and inspection reports which hâve 
been produced by the former must be acçepted as conclusive on this 
subject, the earliest of which bears date in January, 1892, and al! of 
which hâve a heading of that kind. Neither can it be contended that 
the use was intermittent or not persisted in; for although it is true 
that some of the letters after this from Taussig & Co. to Corbin only 
employ the firm name, yet "West Disinfecting Company" is unques- 
tionably displayed on others written about the same time, and this is 
continued do wnto the date of the présent controversy. But, more than 
this, it is admitted that early in 1894 Taussig & Co. insisted that the 
circulars and other printed matter which they were furnishing to Cor- 
bin along with the goods for use in the business, should be headed 
"West Disinfecting Company, C. M. Corbin, Agent"; and, however 
reluctantly this was acceded tp or with whatever mental réservation, its 
outward acceptance was a récognition by Corbin of the right to the use 
of the name by Taussig & Co., and his own subordinate and représenta- 
tive position, which he is not now in shape to deny. In 1899, since 
the filing by Corbin of his bill, "The West Disinfecting Company, In- 
corporated," was organized and the business of Taussig & Co. trans- 
ferred to it. The right to the name bas thus passed to the corporation, 
which bas permànently appropriated it, and it must be sustained therein. 
This is true both with respect to the use of it in Philadelphia, to which 
it is sought to narrow, and so possibly save, it, as well as outside of 
there. I know of no rule by which a definite territory such as that 
could be segregated from the rest of the business world, and a trade- 
name, confined to it, be built up. But, assuming it could, by the use 
of the name by E. Taussig & Co. in their gênerai business, including 
that which was transacted with Corbin in this territory, and particu- 
larly the requirement that in employing the name he should advertise 
hîmself as agent, any exclusive right to it on his part, hère as much as 
elsewhere, was effectually eut off. 

But an injunction against the use of the name in controversy is not 
the only relief sought by Corbin in his bill. He complains also of an 



COBBIN V. E. TAUSSIG & CO. 665 

invasion of his territory by Taussig & Co. in disregard of his contract, 
with respect to which he has a différent case. In the summer of 1896 
that firm bought out the Germicide Company, which had been doing 
some business in Philadelphia, and established hère a branch store for 
the sale of the same gênerai line of goods that Corbin dealt in. Corbin 
was no.Tied that they proposed to do this, and was offered the agency 
under the supervision of Taussig & Co. on a salary, provided he would 
give up the contract which he had for the West disinfectants; but hc 
declined. It is claimed that at the outstart no goods covered by his con- 
tract were sold ; but, whether that is so or not, it is not pretended that 
it was kept up, and the resuit was that before long Taussig & Co., 
through their agents, were selling in compétition with Corbin the 
identical disinfectants to which by his contract he had the exclusive 
right. It is contended that his business was not affected, as shown by 
his purchases from Taussig & Co., which remained unchanged ; and it 
is true that in 1897, when the compétition would be fîrst likely to make 
itself fuUy felt, they were practically the same as for the two years 
previous, while for the first eight months of 1898, until the contract 
was abrogated, they did not fall off so very much. But it is expected 
that a business such as this will grow and not be stationary, and it by 
no means follows, therefore, from this comparison, that Corbin did 
not suffer by the invasion of his territory. On the contrary, by the 
loss of customers which he is shown to hâve suffered, it is proved that 
he did. Nor did the matter stop there. On August 4, 1898, Emil 
Taussig, on behalf of his firm, bought out ail the interest of West in 
the disinfecting appliances which he had ; and on September 7th f ol- 
lowing Corbin was notified by E. Taussig & Co. that they would not 
deliver any more goods under his contract. This action is sought to 
be justified on the ground that he was not living up to the contract. 
having failed to push the sale of goods as required thereby. Reason- 
able diligence was certainly called for on his part, and this is to be de- 
termined by results, rather than by personal ability. If Corbin, in 
other words, did not measure up to the place, he could not expect to 
hold it. But I am not satisfied that he did not. Complaint is made 
that he dabbled with other things, being agent for a time for a kidney 
cure, and setting up a tailoring repair shop, where he made his head- 
quarters and the business of which, as it is said, took considérable of 
his time. 

It is also pointed out that his purchase of disinfectants was very 
meager, amounting to more in 1893, the second year of his contract, 
than they bave at any time subsequently ; and being then but $1,270, 
and falling to half that in 1894, while for the three years following 
they were only $1,150 to $1,160. It was stated at the argument that 
he sold the goods at about six times what he paid for them, and, ac- 
cepting this rate, his gross yearly sales would not exceed $6,000 or 
$7,000. This, it must be admitted, does not seem ail that could be 
expected in a city like Philadelphia, but the difficulty i s that we hâve 
no standard of comparison. With much reluctance it was stated by 
Taussig on the witness stand that the month before he testified, which 
was admittedly an exceptionally good one for the season, the business 
of his Company in this city had amounted to $780 or $790; but 
whether thèse were wholesale or retail figures (although asserted at 
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the argument to be the latter), or what the sales were for the whole 
year,, hâve not been vouchsafed to us. The otily other approach to any- 
thing definite in the record is the suggestion, in one of the letters from. 
Taussig & Co. to Corbin, that he ought to work up his business to at 
least $3,000 a year ; but, considering that this was intended as a stim- 
ulus to effort, it is likely to hâve been much more than was really ex- 
pected. Evidently, as was said in another letter, "It is no picnicking 
selling disinfectants" ; the field for them, even in a place like Philadel- 
phia, being much more limited than would at first be supposed. It is 
shown, however, by Corbin, on the other hand, that he employed from 
three to five assistants in his business, from which it is claimed that 
he realized in the neighborhood of $2,800 a year, before it was inter- 
fered with. The falling off in 1894 is explained by trouble which was 
experienced with the disinfectants, which nearly ruined the business ; 
and a recovery from this was hardly had when in 1896 the compétition 
with Taussig & Co. was encountered. In that very year, moreover, 
when that firm contemplated establishing in Philadelphia the branch 
which they set up there, covering not only the West goods but others 
of their own manufacture, they offered to put Corbin in charge of it 
on a salary, with an added interest in the business, which they hardly 
would hâve donc if they were not reasonably satisfied with his pre- 
vious efforts. . 

But what seems conclusive on the subject, in the letters of September 
7 and 8, 1898, announcing that they would fill no further orders, no 
such reason for terminating the contract was given as is now suggested. 
The charge simply was that Corbin had acted dishonorably and ob- 
jectionably, evidently referring to what had been donc in the existing 
controversy between them, growing out of Taussig & Co. having come 
to Philadelphia and selling the West disinfectants there. As there had 
been not infrequent complaints in the preceding correspondence as to 
the small amount of business being done by Corbin, if they honestly 
believed that they had the right to annul the contract on this ground, 
and this was the real reason for doing so, it is somewhat remarkable 
that no mention of it should be made. To advance it now has too much 
the appearance of an afterthought, to try and bolster up what they had 
done. But, however that may be, considering that the burden is upon 
them to justify their action, it is not met by the showing that has been 
made. Ail that was required of Corbin was the exercise of reasonable 
effort and energy to push the sale of the goods and bring them before 
the public in the territory assigned to him, and this he has apparently 
done. It may be that others could do more, but this we can only 
surmise. The lack of proper effort certainly has not been established, 
as it should be, by a prépondérance of proof. 

So far, then, as the bill by Corbin proceeds for the vindication of 
his contract and the recovery of what he has lost by the infringement 
of his rights under it, it must be sustained. This does not apply to 
the West Disinfecting Company, Incorporated, however, which has 
not been made a party to the bill. Although it was not in existence 
at the time the suit was instituted, it should hâve been brought in when 
the business of Taussig & Co. was assumed, if there was any intention 
to hold it liable therefor. Neither can affirmative relief be obtained 
against it in the suit where it is complainant, no cross-bill having been 
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filed. But as to Taussig & Co., having deliberately corne into the 
territory where Corbin by contract with the inventor and patentée — 
their principal — had exclusive rights, selling the patented articles and 
appliances, and diverting his customers and trade, they must at least 
answer for such profits as were unlawfully obtained by them there- 
from. Not being immédiate parties to the contract, and having as- 
signed the interest which they secured by their purchase from West, 
it may be that spécifie performance could not be enforced. But it 
was stated at the argument that this would not be insisted on by 
Corbin, provided he was protected in his business, and it is not neces- 
sary, therefore, to dwell upon this phase of the case. While, then, 
not ail the relief which is asked for in the bill can be granted, to the 
extent indicated in the views which hâve been expressed it must be 
sustained. 

But little need be said with regard to the bill filed by the West Dis- 
infecting Company, Incorporated. The right to the use of that name 
has been disposed of in what has been already said. Not only is that 
its corporate title, which does not, perhaps, matter much, but succeed- 
ing, as it has, to the business of Taussig & Co., who were the first to 
appropriate it, the right of the company to employ it, in Philadelphia 
as well as elsewhere, is conclusively established. 

The complaint that Corbin has been selling a disinfecting compound, 
which he calls "chloro-naptholene," in imitation of and unfair compéti- 
tion with "chloro-naptholeum," the fluid manufactured under the West 
patents, would require notice, except for the fact that he was author- 
ized, as we hâve seen, to sell the latter, and was prevented from so 
doing by the refusai of Taussig & Co., and the West Disinfecting Com- 
pany as their successors, to supply him therewith. Under the cir- 
cumstances, the attempt to retain his trade by furnishing his customers 
with something similar in character and name cannot be regarded as an 
unfair expédient, so far as the complainants are concerned, whatever 
may be said of it with respect to those who dealt with him. But under 
the decree which will be made in his behalf, re-establishing his contract, 
the necessity for any such déception will be removed, and we may prop- 
erly leave it there. 

Summing up the results of this discussion, I reach the conclusion 
that on the bill by Corbin against E. Taussig & Co. a decree should be 
entered restoring his contract and aflfirming his exclusive right there- 
under to make sale of the disinfecting fluids and appliances to which 
it relates in the city of Philadelphia and for a radius of 25 miles about 
there, and referring the case to a master to take an account of the 
profits unlawfully diverted from him, in disregard thereof, with costs; 
spécifie performance of the contract, however, and an injunction against 
the use of the name "West Disinfecting Company," being refused. 
And on the bill by the West Disinfecting Company, Incorporated, that 
an injunction should be allowed restraining the use by Corbin of that 
name, but be refused as to the sale of goods under the désignation of 
chloro-naptholeum, without costs. 
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PENNSYLVANIA CO. v. COLE et al. 

(Circuit Court, D. Indiana. October 10, 1904.) 

No. 8,923. 

?.. Eqtjitt— Answeb as Evidence— Facts Alleged in Avoidance. 

An answer in equity, although under oath, is not évidence for défend- 
ant, in so far as it sets up new facts by way of avoidance of the matters 
averred In the bill; but sucli allégations must be prored by évidence 
aliunde. 

2. Municipal Coeporations— Assessments foe Sewebs— Pboceduee tjndeb 
Indiana Statute. 

Under ttie Indiana statute authorizing eities and towns to make street 
Improvements and sewers, and levy a spécial tax therefor on property 
beneflted (Acts 1889, p. 237, c. 118, as amended by Acts 1891, p. 323, c. 
118), wMch rèquires the council of a city to déclare by resolution the 
necessity for the improvement, designate its kind and location, and ptib- 
lish notice of the time and place of hearing objections from property 
owners, as such statute has been construed by the Suprême Court o( the 
State, vvhieh construction Is blndlng on a fédéral court, such declaratory 
resolution Is not jurisdictional, and the necessity for the improvement 
may be declared and an order therefor made in the same resolution, 
where, as required, notice is given and a hearing had bef ore final as- 
sessments are made. 

8. Same— Legalitt of Oonteact— Notice of Receivinq Bids. 

Where the council of a city is required by law to give notice by publica- 
tion of time when bids for public improvement vs'ork will be recelved, 
the adoption of a resolution directing the engineer to give notice that 
sealed bids for sewer construction wlU be received and considered "on 

the ' day of , 189-," does not confer on the engineer au- 

thority to fix the date; and, unless such authority appears elsevirhere 
from the records of the council, bis action In so doing is unwarranted, 
and no légal contract can be based on a notice so given by him. 

4. Same— PowEES of Council— Adjouenment by Less than Quoeum. 

Where it is provlded by statute that a majority of the members com- 
posing the conimon council of a city shall constitute a quorum, less than 
a quorum havé no power to adjourn a regular meeting of the council to 
a later date, and a contract entered Into at such an adjourned meeting 
Is void, and cannot be validated by way of ratification by an approval 
of the minutes of such meetings at the next regular meeting. 

5. Same— Sewee Assessments— Stating Namb of Propeety Owner. 

Under the Indiana statute (Acts 1889, p. 237, c. 118, as amended by 
Acts 1891, p. 323, c. 118), which requlres the council of a city, where a 
sewer has been construeted, before making a spécial assessment for the 
cost thereof, to cause a report to be made 'by the city engineer, which 
shall contain, among other things, "a description of each lot or parce! 
of lot beneflted thereby, together with the owner's name," an assessment 
is invalid unless the description and the name of the owner are so re- 
ported ; and a statement of an owner's name as "P., Ft W. & C. Railway 
Co." is not sufflcient to sustain an assessment against property owned 
by the PIttsburg, Ft. Wayne & Chicago Railway Company. 

6. Same— Description of Peopertt. 

A description of property In proceedlngs for the assessment of a spécial 
tax thereon for street improvements must be such as would enable the 
offieers to make a valid conveyance of the property in case of its sale, 

H 1. See Equity, vol. 19, Cent. Dig. S 699. 
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Evidence allunde cannot be resorted to for the purpose of renderlng the 
description certain, nor can it be reformed.as lu case of a private eoa- 
tract or conveyanee. 

t. SAMK— LaW GrOVEEKINO — IRDIANA STATUTE. 

Act Ind. March 4, 1893 (Acts 1893, p. 332, a 148; Bums' Ann. St 
1901, g 4274), relatlng to the assessment by clties of spécial taxes for 
sewer construction, applies only to sewers ordered and constructed after 
Its passage and taking effect 

8. Same — Action of CouHcn. Pending Suit to Enjoin Coixection or Tax. 

Proceedlngs by a city couneil for the construction of a sewer and the 
assessment of the cost thereof on property beneflted, which are void for 
Irregularitles afCecting the jurisdiction to make the assessment, cannot 
be validated by any action of the couneil taken after the final estlmate 
of benefits and the assessment hâve been completed, and pending a suit 
to cnjoln the collection of the tax by a property owner, so as to affect 
the rights of the complainant thereln. 

9. Same— BsTOPPEL of Pkopeety Owner. 

Where property assessed fofr the cost of a sewer dld not abut on the 
Street In which the sewer was located, but was 700 feet distant from 
Buch sewer at the nearest point, and no notice of an intention to assesB 
Buch property therefor was given until after the work had been com- 
pleted, the owner is not estopped to challenge the validity of the pro- 
ceedlngs by suit because of hls f allure to sooner object; nor can he be 
80 estopped when the proceedlngs were void. 

10. ESTOPPKL— Necessitt or Pleading. 

The défense of estoppel Is not available In a fédéral court of equlty, 
uniess specially pleaded. 

In Equity. Suit for injunctîon and to quiet title. On final hearing. 

Zollars & Worden, for complainant. 

S. R. Alden and W. H. Shambaugh, for défendants. 

ANDERSON, District Judge. On October 23, 1893, the Pennsyl- 
vania Company, complainant, filed its bill, and on February 11, 1896, 
îts_amended bill, against Frank E. Cole and the city of Ft. Wayne, 
defend^ants, to restrain and enjoin the défendants from enforcing or 
attempting to enforce, by suit, foreclosure, precept, or in any other man- 
ner, certain assessments for sewer improvements, which assessments 
are alleg-ed to be illégal and void, as against three tracts of land de- 
scribed m the amended complaint, and praying, also, that the title of 
the complainant to the said three tracts of land be quieted, as against 
ail claims by the défendants arising from said assessments, and that 
the cloud on complainant's title thereby created be removed. To this 
amended bill the défendants filed answers, to parts of which the excep- 
tions of the complainant were by this court sustained. Thereupon 
amended answers were filed, and, after replication, the évidence was 
taken, and the cause is now submitted on final hearing. 
The facts material to be considered are substantially thèse: 
On the 12th day of July, 1892, three resolutions were introduced into 
the common couneil of the city of Ft. Wayne for the construction of 
three sewers, one Connecting with the other, and constituting, when 
completed, a continuons sewer; the three parts of said sewer being, 
respectively, four, five, and six feet in diameter. The assessments for 
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the construction of the six-foot sewer are the ones in controversy 
hëfè. The resolution for the construction of the six-foot sewer is in 
thèse words and figures: 

"Be It resolved by tbe coinmon coundl of the clty of Fort Wayne (two- 
thlrds of ail the membera thereof concurrlng), that a 6-foot double-ring brick 
sewer with.the necessary manholes, catch basins, and connections, be con- 
stnicted on the following streets and alleys, commencing at the brick sewer 
In the alley between Glasgow avenue & Wabash ave., thence south along 
said alley to Randall st., thence west on Randall st. to Grant ave., thence 
south on Grant ave. to Alllger st., thence south on Alliger st. to Eliza st., 
thence west on EUza st. to Walton ave., thence south on Walton ave. to 
Hayden st., thence west on Hayden st. to Winter st., thence south on Winter 
st. to the south Une of the rlght of way of the Wabash Railway ; and be It 
furthèr 

"Resolved (this councll heréby deelarlng sueh Improvement necessary), 
that the cost and expenses thereof, includlng services of Inspecter and ex- 
penses of advertising, except so much as is occupled by the crossings of 
streets and alleys, be assessed agalnst and collected from the owners of lots 
and lands beneflted thereby, according to the provisions of chapter 118 of 
the Acts of the General Assembly of the state of Indiana, approved March 
8th, 1889, and ail other laws supplemental thereto, and that said Improvement 
shall be made under the supervision and to the satisfaction of the city civil 
engineer and the common couneil, and in accordance wlth the plans and 
spécifications on file at the ofBce of said engineer ; and be It further 

"Resolved, that the city civil engineer set the proper stakes, and advertlse 
for three weeks, in the Fort Wayne Daily Sentinel, that sealed proposais will 

be received by this couneil, at a meeting to be held on the day of 

, 189-, for the exécution of said work. 

"Paul E. Wolf, Councllman from Sth Ward." 

The Pittsburg, Ft. Wayne & Chicago Railway Company was then 
and has since remained the owner in fee, and the Pennsylvania Com- 
pany the lessee under a lease for 999 years, of the three tracts of land 
described in thé amended complaint, and against which the assessments 
for the construction of said six-foot sewer are attempted to be levied 
and enforced. Under the terms of said lease the Pennsylvania Com- 
pany assumed and agreed to pay ail claims of every sort, including ail 
taxes and assessments that might be levied or in any wise assessed 
against the property of said Pittsburg, Ft. Wayne & Chicago Railway 
Company. 

The three resolutions for the construction of the four, five, and six 
foot sewers were, on said ISth day of July, 1893, referred to a spécial 
committee of the common couneil, which reported to the couneil on 
July 25th that, if the sewer should be constructed, it should be on the 
route described in the résolution. On August 33, 1892, the common 
couneil passed a resolution appointing a spécial committee to meet on 
the 26th day of September to hear objections to any and ail improve- 
ments ordered by thé cointtiûn couneil, that the committee report such 
objections to the common couneil, and that the clerk cause notice to 
the property Owners to be given in' the Ft. Wayne Daily Sentinel as 
by law directed. The city clerk caused a notice to property owners to 
be published in the Pt. Wayne Daily Sentinel, a nèwspaper of gênerai 
circulation published in Ft. Wayne, on the 3d, 9th, and 16th days of 
September, 1892, which is in thèse words: 
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"Notice. 

"To owners oi property abuttlng 

"Upon Snperlor street from Barr street to Calhoun street. 

"Upon the following streets and alleys, commenclng at the brick sewer In 
the alley between Glasgow avenue and Wabash avenue, thence south along 
said alley to Randall street, then west on Eandall street to Grant avenue, 
thence south on Grant avenue to Alllger street, thence south on Alllger street 
to Ellza street, thence vrest on Bllza street to Walton avenue, thence south 
on Walton avenue to Hayden street, thence west on Hayden street to Winter 
street, thence south on Winter street to the south llue of the rlght of way 
o£ the Wabash Rallroad. 

"Upon Winter street from the south line of the rlght of way of the Wabash 
Rallroad to Pontlac street. 

"Upon Pontlac street from Winter street to Lafayette street: 

"You and each of you are hereby notified that the common councll has by 
resolution declared a necesslty to exist for the sald Improvements In the 
manner and form herelnafter stated. 

"And for the purpose of glvlng you and each of you and ail others inter- 
ested therein an opportunlty to be heard and make any and ail objections 
you may désire as to the necesslty for the maklng and construction of said 
improvement, the common council has ordered a meeting of the spécial com- 
mitteé thereof to be held In the clty civil engineer's office In the city of Ft. 
Wayne on September 26, 1892, at 7:30 o'clock p. m., to hear your sald ob- 
jections and report the same to the common councll, of whlch you wlll ail 
take due notice. 

"The nature and character of each particnlar Improvement Is as foUows : 

"The gutters on both sides of Superior street from the west Une of Barr 
street to the east line of Calhoun street to be graded and paved with vitrifled 
brick to a wldth of 4 f eet. 

"A 6-foot double-ring brick sewer, with the necessary manholes, catch 
basins, and connections, be constructed on the following streets and alley : 
Commenclng at the brick sewer in the alley between Glasgow avenue and 
Wabash avenue, thence south along said alley to Randall street, thence west 
on Randall street to Grant avenue, thence south on Grant avenue to Alliger 
street, thence south on Alliger street to Ellza street, thence v^est on Eliza 
street to Walton avenue, thence south on Walton avenue to Hayden street, 
thence west on Hayden street to Winter street, thence south on Winter street 
to the south line of the rlght of way of the Wabash Railroad. 

"A 5-foot donble-ring brick sewer, with the necessary manholes, catch ba- 
sins, and connections, be constructed on Winter street from the south line of 
the rlght of way of the Wabash Railroad to Pontlac street. 

"A 4-foot double-ring brick sewer, with the necessary manholes, catch ba- 
sins, and connections, be constructed on Pontlac street from Winter street 
to Lafayette street. 

"By order of the common councll. Rudy C. Reinewald, City Clerk." 

The business of the regular meeting of the council on August 33, 
1892, being voluminous, by unanimous action of the members of said 
body the unfinished business was postponed until August 30, 1892, 
and a recess taken until the evening of August 30, 1893, when the 
resolution for the construction of the six-foot sewer, introduced July 
13th, was, with others, passed by the council. 

It is contended by complainant in its amended bill that, the resolu- 
tion ordering the clerk to give the above notice having been passed on 
August 33d, before the passage on August 30th of the resolution for 
the construction of the sewer, both the resolution of August 33d and 
the notice given pursuant thereto are void as to complainant, and that 
no notice of any sort was therefore given to complainant, nor to said 
Pittsburg, Ft. Wayne & Chicago Railway Company, in any manner or 
form, at any time, or by any one with authority to give such notice. 
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On the 26th day of September, 1892, the Pittsburg, Ft. Wayne & 
Chicago Railway Company appeared before the committee named in 
said notice by its counsel; and objected to the construction of the sewer 
upori thè lîhe prbjposed; but the Pennsylvania Company did not appear 
before said committçe. Said spécial committee presented its report at 
the regular session of the council held September 27, 1893, reciting that 
a remonstrance signed by 39 property owners objected to the route of 
said sewer, and that the Pittsburg, Ft. Wayne & Chicago Railroad ob- 
jected to thè said route also, and the report concludes as follows: 

"We belleve the route set forth in the resolutions passed by the common 
council to be the most practical and the most advantageous ta ail concerned, 
and hère recomaend that the sewer be constructed upon the route in the 
manner provided in the said résolutions." 

The report of the spécial committee was concurred in at the meeting 
of September 27, 1893. Without other authority or direction from 
the common council than such as contained in the resolution directing 
the construction of said sewer, the city civil engineer advertised for 
bids for the construction of the sewer described in said resolution,' stat- 
ing therein that bids would be received at the council chamber until 
the 25th day of October, 1892. On the 25th of October, 1892, the 
défendant Frank E. Cole filed his bid, which was referred by said com- 
mon council to a spécial committee, to be reported upon at the next 
regular meeting of the common council, which was to convene, under 
the law, on the 8th day of November, 1893. There were but 8 of the 
councilmen présent at said regular meeting of November 8, 1892; 
that number being less than a quorum, the council consisting of 30 
members, representing the 10 wards into which the city was at that time 
divided. The record of the proceedings of the common council intro- 
duced in évidence shows that the common council met in regular ses- 
sion November 8, 1893 ; that 8 members of the council were présent, 
naming them, and that 13 councilmen were absent, naming them; 
and that, "there being no quorum présent, a recess was taken until 
Wednesday evening, Noyeniber 9, 1892, at 7 :30 o'clock." The record 
of the meeting on the 9th of November récites that the council met 
in regular session, présent 14 councilmen, naming them, and absent 6 
councilmen, naming them. With other business, the report of the 
spécial committee appointéd to examine the bids reported that they had 
awarded the contract to the défendant Frank E. Cole, he being the 
lowest and best bidder, which report was concurred in. The contract 
was submitted, and on motion ^ccepted, and the bond approved. At 
the next regular session of said common council, on November 22, 
1892, there being présent 18 councilmçn, the two absentées being Coun- 
cilmen Kelker and Wolf, who were présent at the meeting on Novem- 
ber 9, 1893, the record of November 8, and 9, 1892, was presented to 
and considered by said common council, and unanimously approved by 
it, signed by the mayor, and attested by the city clerk in open council. 
The assessments in question in this case are based upon the contract 
with Cole so made. 

It is the contention of complainant that the assessments in question 
are void for the reason that the common council was not in légal session 
when the contract with the défendant Cole was entered into. An ex- 
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ception to that part of defendant's answer, embod3'ing substantially the 
facts shown by the record, was sustained by this court. The amended 
answer is not substantially différent, except that it contains the aver- 
ment that : 

"Said body took a recesa untll the followlng evening at 7 o'clock, and 
caused each of the absent members thereof to be notifled of such action, and 
that the business for that regular meeting would be transacted and disposed 
of at the following evening at such adjourned meeting." 

Upon the contract so made the défendant Cole constructed the sewer, 
and on the 27th day of June, 1893, the city civil engineer having re- 
ported a final estimate in favor of the défendant Cole for the construc- 
tion of said sewer, the common council passed a resolution authorizing 
the mayor to appoint a spécial committee of five members of the com- 
mon council to make an estimate of the lots and lands benefited by the 
construction of said sewer, and pursuant thereto the committee was 
appointed and reported their apportionment of assessment of benefits at 
a meeting of the common council held July 35, 1893, which report was 
concurred in. At the meeting of said council on July 25, 1893, the fol- 
lowing resolution was adopted : 

"Resolved, that the city clerk give two weekS' notice In the Ft Wayne 
Daily Journal that on the 21st day of August, 1893, at 7:30 o'clock p. m., 
at the office of the city civil engineer, a spécial committee of said council, 
appointed for the purpose of giving a hearing on the report of the city civil 
engineer heretofore ordered for the purpose of making a final estimate and 
assessment for the construction of a 6-foot brick sewer, eommencing at the 
Glasgow avenue sewer in the alley between Glasgow avenue and Wabash 
avenue, thence on Randall avenue, Grant avenue, Alliger street, Ellza street, 
Walton avenue, Hayden street, Winter street, and terminating at the south 
Une of the Wabash Railroad, made and completed by F. E. Cole, eontractor, 
will at said time and place hear ail objections to said reports and accord a 
hearing thereon." 

Pursuant to said resolution the city clerk caused to be published in 
the Ft. Wayne Daily Journal on the 2d, 9th, and 16th days of August, 
1893, a notice of which (except the names of some of the property own- 
ers and the descriptions of the route of the sewer) the following is a 
copy : 

"City Advertisement 

"Office of the City Clerk, City Building, 

"Fort Wayne, Ind., Aug. 1, 1893. 
"Nctice to Plttsburg, Fort Wayne & Chicago R'y Oo., Owners of Property 
Conamencing at [descrlblng the route] : 

"You and each of you are hereby notifled that the common council of the 
city of Fort Wayne, at a regular session held on the 25th day of July, 1893, 
found and determîned that F. E. Cole, had made and completed the 6-foot 
brick sewer eommencing at [describing the route], and at the same time re- 
quired the city engineer to file hls report concerning said improvement as 
required by law ; and now then you and each of you are hereby notifled that 
ail persons feeling aggrieved by such report hâve the right to appear before 
the spécial committee of said common council appointed for that purpose on 
the 21st day of August, 1893, at 7 :30 o'clock p. m., at the City Hall, which 
committee will hear any and ail suggestions, complaints, or objections made 
or ofCered to said report. Rudy C. Reinewald, City Clerk." 

Said spécial committee met pursuant to said resolution and notice on 
August 21, 1893, and heard ail objections as to said estimate, and on the 
132 F.-^3 
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foUowing evening, at a regular session of the common council held 
August 32, 1893, presented the following report, which was concurred 
in by said council: 

"Report of Spécial Commlttee. 
"We, your commlttee on sewers, clty civil englneer, and dty attorney, to 
whom was referred the estlmate In favor of F. E. Cole, for constructing a 
e-foot double-ring brick sewer commeneing [describing the route], report that 
we examined said estlmate ; that we met at the tlme and place of which due 
notice had been given; that we found said estlmate just, true, and légal. 
Mr. Gocke and others objected to thelr assessment as belng too high, but 
your commlttee thinks the objections are not well taken, and we recommend 
that said estlmate be allowed." 

That part of said estimate so made embodying the assessments in 
controversy, and containing the description and the owner's name of the 
latids in controversy so assessed, is in thèse words and figures : 

Total. 
Owner's Name. Description. DoUs. Cts. 

P. Ft W. & 0. Eailway Co. Part of W % of E % 

of N. E. % Section 12 
Town 30 N. Range 12 
East between the P. 
Ft. W. & G. and Wa- 
bash Raiiroads and 
known as "The Stock 
îards. 2850 00 

Do Do Space south of rlght 

of way and W. of 
Walton Ave 226 00 

Do Do Rlght of way between 

Gay Street and Wal- 
ton Ave. 1500 00 

The assessments so made, amounting to $4,576, became an apparent 
lien on complainant's property at the date of the confirmation of said 
assessment, viz., on August 22, 1893. That amount bore interest at 
the rate of 6 per cent, from that date until paid. On October 9, 1893, 
without recognizing the validity, regûlarity, or justness of said assess- 
ments and interest against the said land, or the right of either of the 
défendants to enforce collection thereof, and without waiving any dé- 
fenses by complainant or the Pittsburg, Ft. Wayne & Chicago Railway 
Company, but simply to avoid the charge of standing in the way of 
improvements, or being unwilling to contribute thereto, the complain- 
ant paid to the contracter, Cole, défendant herein, the sum of $2,590, 
leaving due and unpaid of principal the sum of $2,021.08. On Octo- 
ber 23, 1893, the original bill in this cause was filed. 

The statute învolved in this case is Act March 8, 1889 (Acts 1889, 
p. 237, c. 118), as amended by Act March 6, 1891 (Acts 1891, p. 323, c. 
118). The several provisions thereof pertinent tO this controversy are 
as follows : 

"Sec. 2. Whenever citles or incorporated towns subject to the provisions 
of this act shall deem It necessary to construct any sewer, or make any of 
the alley or street Improvements in this act mentloned, the council or board 
of trustées shall déclare by resolution the necessity therefor, and shall state 
the kind, size, location, and deslgnate the terminal points thereof, and notice 
for ten days of the passage of such resolution shall be given for two weeks 
in some newspaper of gênerai circulation published in such clty or Incor- 
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porated town, If any there be, and If there be not siich paper, then In sortie 
«ueh paper prlnted and publlshed In the county In wbleh such city or Incor- 
porated town l8 located. Said notices shall state the tlme and place, wlien 
and where the property owners along the Une of sald proposed improvement 
can make objections to the necesslty for the construction thereof. 

"Sec. 3. In ail contracts speclfled In the preceding section * * • the 
costs of any such sewer shall be apportloned among the lands, lots and parti 
of lots, beneflted thereby, and accordlng to such beneflts wlthout regard to 
the assessment for taxation of auch property, and the clty or incorporated 
town shall be llable to the contracter for the contract prlce for said improve- 
ment, and the owners • * • of lots or parts of lots beneflted by the con- 
struction of such sewer shall be llable to the city for their proportion of the 
costs In the ratio of the front Une of their lots owned by them to the whole 
Improved Une for street and alley improvements, and for the construction of 
such sewer for the benefit of such lots or parts of lots tïereby, and the clty 
or lneorpor«ted town shall hâve a lien upon such lots or parts of lots, re- 
spectlvely, from the tlme such improvement Is ordered, for such costs of Im- 
provement, collectible as hereinafter provlded. • • • Such assessments, 
with the interest accruing thereon, shall be a lien upon the property so as- 
sessed and shall remain a lien until fully paid and shall bave precedence over 
ail other liens, excepting taxes, and shall not be dlvested by any judidal 
sale. • * » Any mlstake in the description of the property or in the 
name of the owner shall not vitiate the lien of such assessment • • •" 

"Sec. 5. When any such contract shall be made » • * the common 
council of such city ♦ • • shall hâve power to cause estimâtes to be 
made from tlme to tlme of the amount of work donc by the contractor, and 
to cause the same to be paid out of the treasury, deductlng a reasonable 
amount or percentage to secure the completion of the contract, untll the 
whole shall be flnished, and to prescribe the tlme in which the whole shall 
be completed, and such estimâtes shall be a lien upon the several pareels of 
ground upon whlch they are assessed to the same extent that taxes are a lien, 
and shall hâve the same préférences over other demands, and such liens 
shall be in favor of the city or incorporated town, and the owner of the cer- 
tlficate or bonds hereinafter mentloned to secure to the clty or incorporated 
town and such owners the reimbursement for such cost of Improvement here- 
inafter provlded for. • * • 

"Sec. 6. When any such improvement has been made and completed, ac- 
cording to fhe terms of the contract made therefor, the common council of sucn 
city • * * shall cause a final estlmate of the total cost thereof to be made 
by the city • * * englneer, and the common council of such city • » ♦ 
shall requlre sald clty • • • englneer to report to the common council 
of such clty • • • the following facts touchlng said Improvement: 

"First The total cost of sald Improvement. 

"Seventh. In the case of the construction of a sewer, a description of each 
lot or parcel of lot beneflted thereby, together with the owner's name and the 
fair proportion of the cost of such sewer, accordlng to the beneflts conferred 
thereby that should be assessed against such lot or part of a lot 

"Sec. 7. Upon the flllng of the report provlded for in the last preceding sec- 
tion, the common council of such city • » • shall give two weeks' notice 
In a newspaper prlnted and publlshed in such clty * • ♦ of the tlme and 
place when and where a hearing can be had upon such report, before a com- 
mlttee to be appointed to consider such reports, and such commlttee shall 
make report to the common council of such city • • » recommending the 
adoption or altération of such report, and the common council of such city 
* * may adopt, alter or amend such report and the as.sessments thereln. 
Any person feeling aggrieved by such report shall bave the rlght to appear 
before such commlttees and the common council of such clty * • * and 
make objection thêreto, and shall be accorded a hearing thereon, and the 
common council of such city • » • shall assess against the several lots 
or pareels of ground the several amounts which shall be assessed for and on 
acoouiit of such Improvement. which said amounts shall bear interest at the 
rate of six per cent, per aunum from the time of the finding of the completion 
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of «aid ImproTemwït by tht eommon cotincll ♦ • * as meotloned lu Mo- 
tion 6 of thls act. • • ♦" 

Counsel for défendants in their brief hâve relied upon the avermentt 
of their answer pleading matter in avoidance as évidence, and hâve in- 
sisted that some parts thereof shall be taken as prbved because no évi- 
dence was introduced by complainant controverting such pleading. 
The bill in this case does not waive answer under oath, and the answers 
were duly verified, to which a repHcation was filed. The verified an- 
swer, however, is not évidence for the défendant, in so far as it sets up 
new facts by way of discharge or avoidance of the matter averred in 
the bill. The rule is thus stated by Bâtes : 

"When an answer is put in Issue, what is confessed and admitted by it need 
not be proved; but where the défendant admits a faet, and insista upon a 
distinct fact by way of avoidance, he must prove the fact so Insisted on In 
défense. Thls has been fully recognlzed by the United States Suprême Court 
as the correct rule. So far as an answer in equity sets up new facts by way 
of discharge or avoidance of the matter of the bill, or allèges separate and 
indépendant agreements, it is not évidence for the defendaut ; but ail such 
allégations miist be substantiated by proof aliunde." Bâtes, Fédéral Equity 
Procédure, § 324 ; Mitford & Tyler's PI. & Pr. in Kquity, p. 461. 

It is contended by complainant that the whole proceeding is void for 
the reason that the eommon council did not, before passing the resolu- 
tion ordering the sewer to be constructed, pass a resolution declaring 
the necessity therefor, and give notice of a time and place to be heard 
upon that question. The construction placed by the Suprême Court 
of Indiana upon the statute involved in this proceeding is binding upon 
this court. Forsythe v. Hammond, 166 U. S. 506, 518, 17 Sup. Ct. 
665, 41 L. Ed. 1095, and cases there cited ; Schaefer v. Werling, 188 
U. S. 516, 23 Sup. Ct. 449, 47 L. Ed. 570. In Barber Co. v. Edgerton, 
135 Ind. 455, 25 N. E. 436, it is held that the necessity for making an 
improvement, and an order for the improvement, may be declared in 
the same resolution. It has also been held that the adoption of a reso- 
lution declaring the necessity for the improvement is not necessary to 
confer jurisdiction on the municipal authorities, when the property 
owner is notified and a hearing is had before making final assessments. 
Hughes V. Parker, 148 Ind. 692, 48 N. E. 243 ; Pittsburg, etc., Ry. 
. Co. V. Hays, 17 Ind. App. 261, 44 N. E. 375, 45 N. E. 675, 46 N. E. 697. 
If, as decided by the Suprême Court of Indiana, the adoption of the 
declaratory resolution is not jurisdictional, where notice and hearing are 
provided for before making final assessments, and if the declaratory 
resolution and order for the improvement may be embodied in one reso- 
lution, it follows that complainant's contention that it should first be 
given notice and accorded a hearing upon the question of the necessity 
of the work, before the construction was ordered, is untenable. As said 
in Garvin v. Daussman, 114 Ind. 429, 16 N. E. 826, 6 Am. St. Rep. 637 : 

"The principle which underlies and npholds spécial assessments, such as 
that involved in the présent case, Is that the lands assessed are enhanced in 
value to an amount equal to the cost of the improvement, which is to be ap- 
portloned along those specially beneflted in the manner prescrlbed by law. 
* • * It is essential to the public good that the necessity for street and 
other public Improvements, and the cost of making them, and such other pro- 
ceedings as are necessary to insure the prompt exécution of the work, be de- 
termined and taken in a comparatively summary way. * * * If, there- 
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fore, the law provides for glying notice and for a metbod whereby the prop- 
erty owner may ultlmately challenge the correctness of the assessment made 
against his property, in respect to whether it was made in good faith, wlthout 
interventng mistake or error, and aecording to the method and under the 
safeguards provided by the law, the constitutional provision Is deemed to be 
satisfled." 

It is next contended that the contract with the défendant Cole and 
the proceedings under it are void because no valid notice for bids was 
given. In the resolution declaring the necessity for and ordering the 
construction of the sewer, it was resolved : 

"That the city civil engineer set the proper stakes, and advertlse for three 
weeks in the Ft. Wayne Daily Sentinel that sealed proposais will be received 

by this council at a meeting to be held on the day of — , 189-, for 

the exécution of said work." 

The bill charged that without authority or direction from the common 
council the city civil engineer advertised that bids would be received 
on the 35th day of October, 1892. The answer, to which complain- 
ant's exception was sustained, pleaded that the council "directed the 
city civil engineer to advertise for three weeks for sealed proposais for 
said bids for the construction thereof as shown by a copy of the reso- 
lution" as above set out, showing the date left blank. The amended 
answer pleaded a custom under which the engineer, instead of the 
council, fixed the date for receiving bids for street and sewer improve- 
ments. There is no évidence in the record tending to prove the exist- 
ence of such a custom ; and, if there was, it may be remarked such a 
custom could not excuse the council from the performance of a duty by 
law imposed upon it. The council undoubtedly had power to delegate 
to the engineer the duty of advertising for bids, but it was the duty of 
the council to fix the date, or to authorize the engineer to fix the date, 
and to sustain the power of the engineer to fill in the date fixed for 
the réception of bids there must be disclosed some corporate action on 
the part of the council authorizing it. The common council speaks by 
its records. In Byer v. Town of New Castle, 124 Ind. 86, 34 N. E. 
578, it is held that : 

"The only compétent évidence of any act or proceeding of a municipal body, 
upon which the members of the corporate body are requlred to vote, is the 
record of the proceedings." 

See, also, State ex rel. Renner v. Curry, 134 Ind. 133, 137, 33 N. E. 
685. 

The record in this case does not disclose such authority. The adver- 
tisement was invalid for this reason, and, being invalid, no légal con- 
tract can be based upon it. 

It is next contended that the assessments in question are void for 
the reason that the common council was not in légal session when the 
contract with the défendant Cole was entered into. An exception to 
that part of dcfendant's answer, embodying substantially the facts in 
this regard shown by the record, was sustained by this court. The 
amended answer is not substantially différent, except that it contains 
the averment that : 

"Said body took a recess until the followlng evenlng at 7 o'clock, and caused 
each of the absent members thereof to be notified of such action, and that the 
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business for that regular meeting would be transacted and dlsposed of at the 
foUowing evenlng at Such adjourned meeting." 

The évidence dôes npt sustain the allégation of notice to each of the 
absent members, but wbether such notice was in fact given is, in the 
opinion of the court, immaterial. The question is présentée, then, 
whether less than a quorum of thecommon council of a city, authorized 
by law to act when a quorum is présent, may adjourn to meet on the 
following day? The regular meeting was held November 8, 1892. 
The council consisted of 20 members, and only 8 were présent. The 
minutes recite that, there being no quorum présent, a recess was taken 
until the following evening, when the contract with Cole was made ; 14 
of the 20 councilmen being then présent. The statute prescribing stated 
and spécial meetings, and the number necessary to act, is as follows : 

"The common council shall hold stated meetings at least twice In each 
month; and the mayor or any flve councilmen may call spécial meetings. A 
raa,1ority of ail members to which the wards are entltled shall be a quorum, 
and the minutes of every such meeting shall be kept by the -city clerk, which 
shall be open to public inspection." Section 3532, Burns' Ann. St 1901. 

It is not claimed by défendants that by reason of notice to the absent 
members the meetirig on the 9th of November was a spécial meeting. 
The record of the meeting of November 9th, which is the best évidence, 
recites that the council met in "regular" session, while the record of the 
meeting on the Sth recites that "a recess was taken" until the following 
evening. 

It is usual, in the by-laws of private corporations, following the pro- 
vision specifying what number shall constitute a quorum, to provide 
that less than a quorurri may adjourn from time to time until a quorum 
shall be présent. That powér for less than a quorum to act by way of 
adjoumment is not foùnd in the statute or in any by-Iaw produced. 
An adjournment is not the act of individuals, but of the body itself, and, 
if the council is not présent by a quorum, it cannot by way of adjourn- 
ment act in the matter of stating a time in the future to reconvene. 
Dillon on Municipal Corporations, § 292; State ex rel. v. Smith, 23 
Minn. 218 ; Price v. Grand Rapids & Indiana Ry. Co., 13 Ind. 58 ; State 
ex rel. Laughlin v. Porter, 113 Ind. 79, 14 N. E. 883. 

At section 292, Dillon's Municipal Corporations (4th Ed.) it is said : 

"Acts done when less than a légal quorum is présent, or which were not 
concurred in by the requisite number, are vold." 

It was held in State ex rel. v. Smith, 22 Minn. 218, that less than 
a quorum could not adjourn a meeting of the common council. In 
the case of Price v. Grand Rapids & Indiana Raiiroad Company, 13 
Ind. 58, it was held that, where a charter of a corporation contains no 
spécial provision upon the subject, less than a majority of the board of 
directors bave no power to transact business ; that their acts are abso- 
lutely void, and the coifporation cannot ratify them. In the case of 
State ex rel. Laughlin v. Porter, 113 Ind. 79, 14 N. E. 883, it was held, 
Mitchell, J., writing the opinion, that it is essential to the validity of an 
appointment of county superintendent that a quorum of the township 
trustées shall be présent at the time, and that an appointment by less 
than a majority of the whole number is void. Among other things, the 
court said : 



PENNSTLVANIA CO. V. COLB, 679 

"It Is a gênerai rule, unless some provision to the contrary, that, wtiere 
several persons are authorized to exercise a power, ail the persons autbor- 
ized must be présent in order that tbe power may be exerciied. In the ab- 
sence of the above statute, the act conferring the authority being silent on 
the subject, it mlght, therefore, be a question whether a number less than the 
whole could exercise the power. * ♦ ♦ However that may be, it is quite 
certain that no statutory authority exists which authorizes a number less 
than a majority of those constituting the body to exercise the power of ap- 
pointment The gênerai rule is that when a council or collective body, con- 
sisting of a given number of members, Is authorized by a statute to do an act, 
or to transact business, authority is thereby given to that body to act upon 
the subject committed to it, or to transact the business whlch it is authorized 
to conduct, whenever a majority of the members thereof are lawfully présent. 
* * * The body cannot act wlthout the présence of a quorum, and the act 
of a quorum is the act of the body. • * * Aets done when less than a 
quorum were présent, or which were not concurred in by the requisite num- 
ber, are void." 

See, aiso, City of Logansport v. Legg, 30 Ind. 315; Pimentai et al. 
V. City of San Francisco, 21 Cal. 352, 361; McCracken v. City of San 
Francisco, 16 Cal. 591; Indiana Municipal L,aw, by Thornton, p. 99, 
and cases there cited ; People ex rel. Loe v. Batchelor, 22 N. Y. 128. 

In the case of Brookbank v. City of Jeffersonville, 41 Ind. 406, it 
was held that, on appeal under the old law from the precept, the tran- 
script had to show that a quorum of the common council were prés- 
ent when the business was transacted. In the agreed statement of facts 
it appears that at the regular meeting of the common council held No- 
vember 22, 1892, there were présent 18 of the councilmen, "and the city 
record of November 8th and 9th, 1892 (printed copies of which hâve 
been delivered to each member), was presented to and considered by 
said common council, and unanimously approved by it, and signed by 
the mayor and attested by the clerk of said city in open council." Thèse 
facts are relied upon by défendants' counsel as constituting ratification 
of the contract. The contract, however, is void for want of power in 
the members of the council présent at the meeting of November 9, 
1892, to make it, and, being void, the contract is not susceptible of rat- 
ification. Lewis V. City of Shreveport, 108 U. S. 282, 2 Sup. Ct. 634, 
27 L. Ed. 728; Bradv v. Mayor, etc., of New York, 20 N. Y. 312; 
Smith V. City of Newburgh, 77 N. Y. 130 ; Price v. G. R. & I. R. Co., 
13 Ind. 58. 

In Price v. Grand Rapids & Indiana Railroad Company, supra, les» 
than a quorum of the directors of a corporation passed a resolution 
making an assessment upon the stock. It was contended that the as- 
sessment was void. There was also a contention that that void act of 
the board had been subsequently ratified. Amongst other things the 
court said (page 60) : 

"There being no spécial provision on the subject, less than a majority of 
ail of the directors who composed the board hâve no power to transact the 
business of the company. It is, however, Insisted that if, in point of f act, 
a majority of the board of directors had made the orders, they were ratified 
by the whole board, and by the corporation, In publishing the notice, bringing 
this suit, and by spécial demànd, etc. * * ♦ The orders, being passed by 
a minority, were absolutely void, because there was a defect of power; and 
the rule seems to be, that a void act is not susceptible of ratification." 

By the law of Indiana the common council could be in légal session 
and enter into a valid contract by three methods : Firsi, by meeting 
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in regular session as fixed by the by-Iaws, or by statute, a quorum beïng 
présent; second, 1^ an âdjournment of a regular session by a vote of 
a majority of a quoriuSi; third, by call of thé mayor or five councilmen 
for a spécial meeting, The business attempted to be transacted at the 
meeting ôf Novembef 9th was important public business, afïecting 
property rights. If the Législature intended that less than a majority 
of thepouncil should hâve power to adjourn to meet at a future time, 
the législative intent should appear in the statute by appropriate words. 
There being no such power expressly granted, such an intendment can- 
not be inferred. As said in Kyle v. Malin, 8 Ind. 34, 37: 

"Partlcularly where the acts to be done more or less affect, or Impair, or 
Inciimber private property, as In the case at bar, the powers granted must be 
strictly pursued. Possesslng, as thèse municipal corporations do, the power 
of assesament and sale of private property, often wlelded by the Indlscreet or 
the selflsh, the grossest abuses would Inevltably follow, If they were not held 
strictly wlthln the powèrs granted and the means prescrlbed for the exécution 
of thèse powers." 

It is contended that the assessment is void because the name of the 
railroad company owning the land attempted to be assessed is not given, 
and for the further reason that the land is not sufficiently described. 
The lien is created uppji the making of the assessment by the common 
council in accordance with the provisions of section 7 of the act. That 
section provides that, after a hearing is accorded the property owners, 
the council "may adopt, alter or amend" the report of the committee 
which is required by section 6, and "shall assess against the several 
lots or parcels of ground the several amounts which shall be assessed 
for and on account of such improvement." Section 6 provides that 
the report of the committee shall contain, among other things : 

"Seventh. In the case of the construction of a sewer, a description of each 
lot or parce! of lot benefited thereby, together wlth the owner's name." 

The preceding clause, referring to street improvements, is as fol- 
lows: 

"Slxth. The fuU description, together wlth the owner's name, of each lot 
or parcel of ground borderlng on sald street sq improved." 

Since the law charges each owner of property abutting on a street or 
alley which is being improved the proportionate cost thereof, and in the 
case of sewer construction the cost is to be charged by the council upon 
property owners which it may deem to be "benefited thereby," without 
regard to whether their property borders on the street where the sewer 
is constructed, the necessity for a description which shall be fuU and 
sufficient upon which the Hen is operative is the greater in the case of 
sewer assessments than in the case of street assessments. 

The estimate which embodied the assessments in controversy, as we 
hâve seen, named the owner thus: "P. Ft. W. & C. Railway Co." 
Was this a substantial compliance with the statute? Under a law of 
Indiana for the opening of a highway it was required that the names of 
the owners of the land on which the highway should be established 
should be stated in the pétition. In Hays v. Campbell, 17 Ind. 430, it 
was held to be essenfial to the validity of the proceedings for the péti- 
tion to contain the name of the landowner, and that that objection would 



PENNSTLVANIA CO. V. OOLB. BSl 

be fatal at any stage of the proceeding. In speaking of the absence oî 
the name of the landowner, the court said : 

"In the absence of this essentlal requlslte of the pétition In the case at 
bar, we are of opinion that the county board was not authorized to act upon 
the subject • • • As the whole proceeding had been thus built upon an 
insufBclent and Invalld foundatlon, the court dld rlght to dismlss it, because 
at some future stage of its progress It might, perhaps. hâve Involved persons 
in serions litigation, In attempting to open and establlsh said road." 

The same question was involved in the case of Hughes v. Sellers et 
al., 34 Ind. 337, and it was held that the defect might be taken advantage 
of in arrest of judgment. In speaking of the pétition, the court said 
(page 340); 

"It should, then, hâve given the names of those owners ; and it is not glvlng 
the names of the owners to say that they are the heirs of a designated person. 
as Is done wlth référence to two or more of the tracts of the land over which 
this hlghway is to run." 

In the case of Young, Trustée, v. Wells, etc., 97 Ind. 410, it was 
held that ah assessment against a person for the construction of a ditch, 
whose name is not given in the pétition, may be enjoined. 

And so in the case of Trqyer et al. v. Dyar, Commissioner of Drain- 
age, 102 Ind. 396, 1 N. E. 728, it was held that, if the name of the owner 
of land was not givèii in the pétition, an assessment against him or his 
land is void. The action was for an injunction against an assessment, 
and amongst other things it was said (page 398, 102 Ind., page 729, 1 
N. E.): 

"The question turns upon whether the owner of land against which beneflta 
are assessed must be named in the pétition. If this was necessary, then nam- 
Ing some one else cannot be sufficlent. It has been decided that it is necessary 
to name the owner, and this décides the question." 

And where the statute authorizes a lien to be created upon the condi- 
tion, among others, that the name of the owner shall be stated in the 
record of the proceeding or the estimate, it would seem, upon principle, 
obvions that nothing short of the full name of the owner to be charged, 
if knovvn, shall be given. It is held in Vawter v. Gilliland, 55 Ind. 
278, that where the pétition for the location of a highway, in alleging 
the names of the owners of land affected by the construction thereof, 
on!y sets out the initiais of the Christian name, or the partnership name 
only, of any such owners, such pétition is fatally defective on a motion 
in arrest of judgment. To the same eflfect are People v. Whipple, 47 
Cal. 591; Crawford v. Schmidt, 47 Cal. 617; Smith v. Davis, 30 Cal. 
537 ; Cruger v. Dougherty, 43 N. Y. 107, 116-119 ; Whitney v. Thomas, 
23 N. Y. 281, 284 ; Accola v. Chicago, Burlington & Quincy R. R. Ce, 
70 lowa, 185, 30 N. W. 503. 

In Accola v. Chicago, Burlington & Quincy R. R. Co., supra, it was 
held that the court could not take judicial notice of the letters C. B. & 
Q. R. Co., as constituting the name of thé défendant Chicago, Burling- 
ton & Quincy Railroad Company, and that assuming to name that Com- 
pany by those initiais did not name it properly as a défendant. The 
court, referring to the initiais, said : 

"They, of course, do not constitute its légal name. But it is stated that 
they are the name by whlcb It is properly known, and that the court can 
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tafee Judlclal notice of èncb f acts ; but, In our opinion, we shonld be golng too 
far to bold that we can." 

The descriptions of the fhree tracts assessed are : 

"Part of W lé of E î^ of N. B. % of'Section 12, Town SÔ N. Range 12 Bast 
betweën the P. tt. W. & G. and Wabasli Kailroads and known as the Stock 
Yards. ■ ■' 

"Space south of rlght of way and W. of Walton Ave. 

"Right of way between Gay Street and Walton Ave." 

Thè court is of opinion that each of thèse descriptions is void for un- 
certainty. The rule is well stated by Judge EUiott (Roads and Streets 
[2dEd.:] §597)asfollowë: 

"The assessment should contain sueh a description of the property upon 
wliieh.It, is laid as will enable the offlcers whose duty It is to enforce it to 
properly ponvey title In'tb^ event of a sale. It must be such a description as 
will suppjy^ the means of Identification and enable a surveyor to locale tlie 
spécifie property." 

See, aiso, .Naltner v, Blake, 56 Ind. 127 ; L. E. & W. Ry. Co. v. 
Walters, 9 Ind. App. 684, 37 N. E. 295 ; Becker v. Baltimore & Ohio, 
etc., Co., 17 Ind. App. 32,4, 46 N. E. 685 ; Whittelsey v. Beall, 5 Blackf. 
143 ; Nolte v. Libbert, Àdm'r, 34 Ind. 163 ; White v. Hyatt, 40 Ind. 
385; Struble v. Neighbgrt, 41 Ind. 344; Gigos v. Cochran, 54 Ind. 
593; Easter V. Severin, 64 Ind. 375; Buck v, Axt, 85 Ind. 513; 
Cochran v. Ûtt, 42 Itld. 267 ; Munger v. Green, 20 Ind. 38 ; Shoemaker 
V. McMoniglè, 86 Ind.;42Ï. 

The aflswers of defeiidants plead facts, and some évidence is in the 
record, intended to supplément the descriptions of the three tracts of 
land itl (Question — aS, for instance, that the fîrst-named tract is desig- 
nated pn the public rnapsbî the city as the "Stock Yards," and is so gen- 
erally known; that the second tract is the only space or tract owned by 
said Company south of its right of way and west of Walton avenue; 
and that the third tract is ^ll the right ôi way of said company between 
Gay Street on the west ;^np Walton avenue on the east, and is fenced, 
etc. Undoitbtedly, whèh the.transaption is one of contract between par- 
ties, descriptions may, -yvhen no intèrvening rights hâve accrued, be 
reformed so as to inclt()^é the lands intended by the parties to be con- 
vèyed,, J^ut 'tbis is nota case within that rule, and paroi évidence, or 
évidence aliviilde, is inàdtnissible to, render certain the descriptions in 
question. ' Lewis v. Owep, 64 Ind. 446; Porter v. Byrne, 10 Ind. 146, 
71 Am. Rec. $05; Howell y. Zerbee, 26 Ind. 214; Miller v. Kolb, 47 
Ind.;?3Q;'R0gers V. Abb'ott, 37 Ind,, 138; Armstrong v. Short, 95 Ind. 
32ê; Eel River Drainage Ass'n V. Topp, 16 Ind. 243; Keane v. Canno- 
van, 31 Cal. 29J, 82 Am. Rep. 738 ; In re N. Y. Cent. & H. R. R. Co., 
70 N. Y. 191; Stewart v. Aten's Lessee, 5 Ohio St. 258, 

In the,,case of Eew'ip,v,,.Owen et al., 64 Ind, 446, a mortgage was 
foreciosed, ^nd the prçpérty was V^id as : 

"Partfof iot 78 in the Éastem Emargement to the town (now city) of Green- 
castle, Containlng ,% of an acre, and bounded as follows, to wit: On the 
west sidé bir a lot formerly owned by Robert Turnèr, on the north by a lot 
fOrmeriy owned by John H; flBellamy, and on the east by William Atherton, 
and on the south by Hanna street, in Putnam county, state of Indiana." 

• In relation to that descriiptidn and the effort to hâve it reformed in 
the ishériff'ë déed, the cOtt'tt Said : 
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"Deeds of eonveyance, as to the description of the premlses conveyed, must 
be construed liberally, and, in cases of thls kind, wlll be upheld whenever 
the description is sufflclent to direct the sherlfC In the executlon of a writ of 
possession, without the exercise of any other than executive powers; other- 
wlse the deed must be held voifl for uncertainty. By the description before 
us it would be impossible for the sherlff to flnd the premlses by the face of 
hls wrlt, and without the exercise of powers not granted to Mm as an officer. 
We thlnk the deed set out In this case is vold for uncertainty in the descrip- 
tion of the premlses. • * • Can a sherifiC's deed be reformed in the de- 
scription of the premlses, or can the defects in the description be aided by 
extrlnslc àverments? We thlnk not. To do so would be to change the efCect 
of the proceedings and decree upon which, it Is founded. A final judgment of 
a court cannot be affeeted in that way. Upon principle, and by authorlty, this 
question is well settled." 

In Eel River Drainage Association v. Topp et al., 16 Ind. 242, in 
speaking of the description of land in the assessment, it was said : 

"It Is undoubtedly necessary that the land should be descrlbed with such 
degree of certàinty as to make the record notice, and in the judgment for 
its sale with such certainty as wlll euable the sherlff to Identify it In pro- 
ceedings to sell. * * • To enable the court to be fhus certain, the ap- 
pralser's description should be as certain as is necessary In a mortgage, or 
notice of mechanlc's lien, that the records may show the identlty of the land 
In two descriptions." 

The case of Keane v. Cannovan et al., 21 Cal. 291, 82 Am. Rep. 738, 
arose under the tax laws of California, which required a description of 
the lands taxed, as our statute requires a description of the lands as- 
sessed. After holding that the description of the land assessed was 
insufficient, Judge Field, later Justice Field, said (page 302, 21 Cal., 
82 Am. Rep. 738) : 

"It is not sufflclent that a simllar description, in a contract or eonveyance 
between individuals, might be shown by paroi évidence to hâve been intended 
for partlcular promises. The description must be certain of itself, and not 
such as to requlre évidence aliunde to render it certain. The statute requires 
the collecter in his publication of the delinquent list to give such a condensed 
description of the property that it may be easily known. A description which 
cannot be made intelligible without resort to extrinslc évidence is not one of 
this character. Certainty in the description is required to apprise the owner 
that hls property Is advertised for sale, and to enable him to prevent the sale 
by the payment of the taxes thereon, and to impart information to bidders of 
the actual extent and location of the premlses to be sold. Ail subséquent 
proceedings dépend upon thls certainty. An Inaccurate or an uncertaln de- 
scription defeats every subséquent step taken, and, as we bave already said, 
the uncertainty cannot be cured by évidence aliunde. 'A description,' says 
BlacUwell, 'sufflclently clear to convey land between man and man, and 
which. If contalned In an agreement to convey, would authorlze a court of 
equity to' decree a spécifie exécution, wlll not answer in a proceeding to 
enforce the collection of a tax.' In the case of private transactions, the 
courts, in construlng the document, endeavor to collect the intention of the 
parties, and give that- intention effect. If a latent amblguity exists In the 
description, paroi évidence is resorted to for the purpose of explalnlng it and 
giving to the intention of the parties complète opération; and when the 
estate intended to be conveyed Is sufflclently descrlbed In the deed or other 
writing, the addition of a clrcumstance, false or mistaken, will be rejected 
as surplusage in order to earry the intention Into effect. But In thèse tax 
proceedings the owner of the estate bas nothlng to do. He Intends nothing. 
The government is actlng through its agents in hostility to him, and with a 
View of enforclng the collection of a tax from him." 
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In Stewart v. Aten's L,essee, 5 Ohio St. 258, tlie lands were assessed 
to a persoli as 150 acrçs, part of section 36, etc. In holding the descrip- 
tion void, the court sajd : 

"Prctof that the persoH named as owner In fact owned 150 acres somewliere 
In the northwest part of the section has never been permltted or recognized 
as a mode of helping oùt a détective description In a tax duplicate." 

: In Sharpe v. Dillman et al., 77 Ind. 280, the plaintiff sought to quiet 
title to land under a tax deed. The land was assessed in the name of 
the proper owner, but described as "a part of the southwest quarter 
of the southeast quarter, section 14, of township 24, of range 4." It 
was held that the sale under that description was void, and that the 
purchaser could not even hâve a lien under the libéral statutes of In- 
diana, providing for a lien upon the failure of the title at a tax sale. 
The court said (page 285) : 

"But If the land canijot be ascertaltied by the description of It, then there 
can be no remedy under sald section 257, because there can be no deeree 
against the owner of land that cannot be ascertalned, and there can be no 
lien upon such land," 

It follows that the assessment is void, not only for the reason that 
the owner of the land sought to be assessed was not named, but also 
for the reason that the three descriptions are severally void for uncer- 
tainty. 

It is argued by counsel for complainant that the assessment is illégal 
for the reason that it was not made as required by the act of March 4, 
1893 (Acts 1893, p. dSZ, c. 149; Burns' Ann. St. 1901, § 4274). The 
assessment was made Auigust 22, 1893, and the act in question became 
a law March 4, 1893', repealing ail laws in conflict therewith. The act 
provides, among other things, that when a sewer is constructed in a 
Street, which is adapted for receiving sewage from collatéral sewers or 
drains, an amount equalto what an adéquate local sewer would cost 
shall be assessed upon the property abutting upon the street, and the 
ba!lahce of the cost of the sewer shall be assessed upon ail property ben- 
efited, including the property abutting upon the street. No part of 
the railroad property adjoins any street upon which the six-foot sewer 
is located. Thè sewer, however, was ordered, the contract let, and the 
work practically completed before thé passage of the act. Section 2 of 
the act must be read in connection with section 1 (see section 4273, 
Burns' Ann. St. 1901), prescribing the mode of assessment for local 
sewers, which commences as follows : 

"That wliehever the * ♦ * common coiincll • • • shall- désire to 
construct sewers," etc. 

The language of the act prescribes modes of assessment in sewers 
constructed or ordered after the passage of the act. 

It is finally contended by complainant that the assessment is void as 
against both the Pittsbtirg, Ft. Wayne & Chicago Railway Company 
and the complainant, th^ Pennsylvania. Company, for the reason that 
the complainant was in p6 way a party to the proceedings prior to the 
making of the assessment, nor at any other time. The statute involved 
hère provides that the owners of lots, etc., shall be liable for the cost 
of the improvement (section 4288, Burns' Ann. St. 1901) ; and in mak- 
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ing the estimate, the engineer shall state the name of each property 
owner (section 4290). The Pennsylvania Company, as lessee for a term 
of 999 years, in possession under a recorded lease, is undoubtedly an 
owner. Elliott on Railroads, §§ 1023, 1025 ; ElHott, Roads and Streets, 
§ 308 ; Gimbel v. Stolte, Adm'r, 59 Ind. 446 ; Brown et al. v. Powell, 
25 Pa. 229 ; Turnpike Road Co. v. Brosi, 22 Pa. 39 ; Pennsylvania Co. 
V. Eby, 107 Pa. 166 ; B. & O. R. R. Co. v. Walker, 45 Ohio St. 577, 16 
N. E. 475; Choteau v. Thompson, 2 Ohio St. 114; Mayor, etc., of 
Baltimore v. Canton Co., 63 Md. 218 ; Brush v. Détroit, 32 Mich. 4H ; 
15 Ency. PI. & Pr. 611. See, also, Sherwood, Adm'r, v. City of La- 
fayette, 109 Ind. 411, 10 N. E. 89, 58 Am. Rep. 414; Columbus, etc., 
Ry. Co. V. Board, 65 Ind. 427, 436. 

But it is also true that the lessor company is an "owner," and it is 
contended by counsel for défendants that notice to the owner of the 
fee satisfies the requirements of the statute, and it was unnecessary, 
therefore, to name the Pennsylvania Company, lessee. Conceding, 
without deciding, that notice to the lessor company was sufficient no- 
tice to its lessee, the appearance and objection of the Pittsburg, Et. 
Wayne & Chicago Railway Company, at the hearing before the com- 
mittee to hear objections as to the necessity for the construction of the 
sewer, implied no notice of the intention of the council to thereafter dé- 
termine that its property was or would be "benefited thereby" and as- 
sessed accordingly. 

It has been held that section 2 of the act requiring public notice to be 
given of the passage of the resolution, stating "the time and place when 
and where the property owners along the Une of said proposed improve- 
ment can make objections to the necessity for the construction thereof," 
affords the property owner no remedy beyond the right to advise the 
council with respect to the necessity for the improvement. Quill v. 
City of Indianapolis, 124 Ind. 292, 295, 296, 23 N. E. 788, 7 L. R. A. 
681. As said by the Suprême Court in the case last cited : 

"Tbe right to a hearing Is secured to each property owner by another pro- 
vision of the act." 

It \vill be noticed, also, that in street or alley improvements the per- 
sons to be charged with the cost thereof are specified by the law as 
"owners of lots or parts of lots bordering on such street or alley, or the 
part thereof to be improved," while in sewer construction the persons 
to be charged are owners of lands, lots, and parts of lots "benefited 
thereby," and upon the council is imppsed by the law thé duty of de- 
termining what lands, lots, or parts of lots are "benefited" by such 
sewer construction. In advance of such détermination, it is difficult to 
see how notice may be given to owners whose lands are to be benefited. 
Section 7, read in the light of the provisions of sections 3 and 6, is there- 
fore the législative direction for a notice and hearing to each property 
owner "benefited thereby" before the assessment shall be made which 
fastens the lien. The orderly procédure would seem to require notice 
to the property owners whose property is found to be benefited, after 
such détermination has been made. In the présent case the détermina- 
tion what property was benefited and the assessments therefor were 
declared at the same time. 
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There is no doubt that thç Législature could itself détermine what 
property should bear the burden of the cost, and that it could delegate 
this power to détermine what property is benefited to the couneil. In 
the former case, its détermination must appear in the statute, as it does 
appear with regard to street and alley improvements. In the latter 
case the tribunal to whom the duty is delegated to find what property 
is benefited thereby should act before it can be said that either a gên- 
erai notice, or a notice in which the property owners are named, is 
effective to convey notice by publication to the parties to be charged. 
In the case of sewer construction under this act, manifestly, no notice 
to property owners "benefited thereby" can be given in advance of 
any corporate action by the common council finding what property is 
"benefited thereby." But in this case the proceedings are void upon 
other grounds, already stated. 

Nearly four months after this suit was commenced, a pétition was 
filed with the common council by the défendant Cole, reciting in brief 
the grounds upon which the complainant claimed the assessments were 
void, referring to the complaint filed in this cause, and praying that the 
council "take such steps in relation to said report and estimate as may 
be advisable in the matter for the purposes of collection of such assess- 
ments." Pursuant thereto the council passed a resolution referring the 
estimate and report made on July 25, 1893, in the matter of the six- 
foot sewer to a spécial committee, for hearing of objections, and order- 
ing the city clerk to give two weeks' notice by publication of the hear- 
ing by said spécial committee. The notice so published named the 
complainant, as well as its lessor, the Pittsburg, Ft. Wayne & Chicago 
Railway Company. The report of that spécial committee finds "that 
only three tracts of land in said city, owned by the P., Ft. W. & C. Ry. 
Co., and leased to the Penn. Co., were affected by and assessed for the 
construction of said sewer, viz. ;" setting out the full description by 
metes and bounds of the three tracts of land. The report was adopted, 
and the estimate and report of the city civil engineer was, on motion, 
altered and amended in accordance therewith, and the clerk was or- 
dered to make such changes on the estimate record. Thèse proceed- 
ings, had after the commencement and during the pendency of this suit, 
can hâve no effect to render valid what was and is void. While the 
proceeding is before the common council it may alter or amend any 
interlocutory order or estimate. But when a final estimate is made, as 
was made in this case, on August 23, 1893, the council's power to alter 
or amend the estimate, or any part of its proceedings, ceases. Doctor 
et al. V. Hartman, 74 Ind. 321 ; Spaulding et al. v. Baxter et al., 25 Ind. 
App. 485, 58 N. E. 551. Nor can such proceedings had during the 
pendency of this case affect the rights of the complainant. Col., Chi. 
& Ind. Cent. Ry. Co. v. Board of Corn, of Grant County, 65 Ind. 427, 
440. 

The doctrine of estoppel is invoked by défendants in their brief as 
follows: 

"When jupisâlctlon of the subject-matter and person of the owner of the 
property to bè charged appears, Irregularltles and defects in proceedings for 
public Imptovements prosecùted under color of the statute cannot be urged 
for the flrst timé after completlon of the work to defeat the contractor's lien. 
Ross V. Stackhouse, 114 Ind. 200, 205, 16 N. E. 501 ; Willard v. Albertson, 2a 
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Ind. App. 162, 53 N. E. 1076, 54 N. E. 446 ; Lewis v. Albertson, 23 lud. App. 
147, 161, 53 N. B. 1071 ; Baker v. Clem, 102 Ind. 109, 26 N. E. 215 ; Board 
V. Plotner, 149 Ind. 116, 120, 48 N. B. 635 ; Cluggisli y. Koons, 15 Ind. App. 
599, 604, 43 N. E. 158." 

In Ross V. Stackhouse, supra, it is said : 

"Unless the proceedlngs are so radically defective as to be totally vold, a 
contractor, who bas executed the work, may invoke the doctrine of estoppel 
for his protection. Where the record o£ the proceedlngs shows color of juris- 
dlction, the property owner, until the contrary appears, will be presumed to 
hâve had notice of the progress of an improvement from whlch his property 
was belng beneflted. Taber v. Ferguson, 109 Ind. 206, 9 N. E. 721. And 
having notice, and falling to object, and arrest the improvement, until the 
benefit bas accrued, he wlll be deemed to bave ratifled the proceedlngs as 
fully as does one who receives the proceeds of a judgment or sale, with 
knowledge of inhérent Infirmities which render it voldable or even vold. 
Fletcher v. McGill, 110 Ind. 395, 404, 10 N. B. 651, 11 N. B. 779. Spécial as- 
sessments for street and other similar improvements are upheld upon the 
tbeory that each lot or tract of land assessed Is benefited in a spécial and 
peculiar manner, in a sum equal to the amount estimated or assessed agalnst 
it. The lien is, therefore, enforceable agalnst the land, upon the tbeory that 
the owner bas received a personal and pecuniary benefit by the Improvement, 
which the cltlzens do not share In common. Heick v. Voight, 110 Ind. 279, 
11 N. E. 306 ; Llpes v. Hand, 104 Ind. 503, 1 N. E. 871, 4 N. E. 160 ; Cham- 
berlain V. Cleveland, 34 Ohio St. 551; Stuart v. Palmer, 74 N. Y. 183, 30 
Am. Rep. 289 ; Hammett v. Philadelphia, 65 Pa. 146, 3 Am. Rep. 615. tJnless, 
therefore, the law under which the assessment is imposed makes no provision 
for notice, or unless the proceedlngs under which the proposed improvement 
is to be Diade are totally void for waht of the observance of some condition 
necessary to the attaching of jurisdiction, the work cannot be arrested at any 
stage ; and in any event, one who acquiesces, with knowledge, until after the 
improvement bas been completed, cannot escape payment for the actual ben- 
eflts received, even though the proceedlngs turn eut to be vold, provided the 
contractor proceeded in good faith and without notice from the property owner. 
He cannot enjoy the benefits and escape the burden, unless he Interfères or 
gives notice before the benefit Is received." 

The défense of estoppel is not available, unless specifically pleaded. 
Bâtes. Fédéral Equity Procédure, §§ 310-313; Mabury v. Louisville 
& J. Ferry Ce, 60 Fed. 645, 656, 9 C. C. A. 174 ;- Wood v. Ostram et al., 
29 Ind. 177 ; Center School Township v. State ex rel. Board of School 
Commissioners of City of Indianapolis, 150 Ind. 168, 173, 49 N. E. 961. 
In the case last cited, it is said : 

"But, even though it could be said that any éléments o( good falth or 
estoppel in any manner enter into the case at bar, tbey are not presented by 
the complalnt, and, If they exlsted". In order to bave been available, they 
should hâve been interposed by way of an answer; for the settled rule Is 
that facts creating an estoppel must, under our Code, be specially pleaded. 
Robbins v. Magee, 76 Ind. 381 ; City of Delphi v. Startzman, 104 Ind. 343, 3 
N. E. 937." 

But in this case the facts shown by the record do not disclose the élé- 
ments of estoppel. The 6-foot sewer, for which the assessments were 
laid, was 700 feet distant from complainant's property at its nearest 
point. Prior to the completion of the work there was no notice of any 
kind attempted to be given of intention to assess complainant's property. 
The benefit to the property was declared to exist simultaneously with 
the approval of the final estimate, after the completion of the wôrk, 
which fastened the lien. That was August 22, 1893, and there was no 
unreasonable delay in the commencement of this suit on October 33, 
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1893. Nor can there be an estoppel where, as hère, the proceeding is 
vwd. Budd V. Kraus, 79 Ind. 137 ; Crawfordsville Music Hall Ass'n 
V. Cléments, 12 Ind. App. 464, 39 N. E. 540, 40 N. E. 753; City of 
Terre Haute et al. v. Mack, 139 Ind. 99, 110, 38 N. E. 468 ; Lyon v. 
Town of Tonawanda (C. C.) 98 Fed. 361 ; Cowley v. City of Spokane 
(C. C.) 99 Fed. 840 ; Pavy et al. v. Greensburg & Columbus Turnpike 
Co., 48 Ind. 400; Hopkins v. Greensburgh, Kingston & Clarksburg 
Turnpike' Cb,, 40 Ind. 44. 

For the foregoing reasons, there will be a decree entered quieting the 
title of complainant to the property described in the complaint as 
against the assessments in question, and a perpétuai injunction awarded 
to restf àin the collection of such assessments. 



McKÀNB V. BURKE et al. I 

(Circuit Court, D. Nevada. September 24, 1904) 

No. 776. 

1. FEDIESiX COTJBTS— JUBISDICTION OF DEFENDANTS— LoCAt ACTIONS. 

A suit in equlty to recover shares of stock in a corporation of another 
state, which are not alleged to be held by any défendant who résides 
wlthin the gtate In whiqh the suit is brought, Is not one to establish a 
daim to "pérsonal property wlthin the district," wlthin the meaning of 
Eev. 8t. 738, or section 8 of the judiclary aet of March 3, 1875, e. 137, 18 
Stat. ^72 [U. S. Comp. St. 1901, p. 513], in which a fédéral court may 
bring in a nonresident défendant by substituted service ; nor does the f act 
that the principal défendant, although a nonresident, enters a gênerai ap- 
pearance, authorlze the court to bring in other nonresident défendants by 
constructlve service. 

In Equity.- On motion to set aside service of subpœna. 

James T. Boyd, for the motion. 

Key Pittman and W. B. Pittman, opposed. 

HAWlfEY, District Judge (orally). This is a suit in equity, 
brought by the complainant to recover of and from certain named 
défendants 50,000 shares of stock in the Tonopah Extension Min- 
ing Company, à corporation organized and existing under and by 
virtue of the lavvs, of Arizona, and doing business within this state 
at Tonopah, which is alleged to hâve been obtained through the 
wrongful and unlawful acts of certain of the défendants. The 
complainant obtained from this court an order for the constructive 
service of a subpœna by publication upon each and ail of the de- 
fendants who were alleged to be nonresidents of this state. 

The défendant the Home Trust Company, a corporation organ- 
ized and ejciisting under the laws of the state of Pennsylvania in 
the city of Pittsburg, in that state, the transfer agent of said Ton- 
opah Extension Mining Company for the transfer and reissuance 
of the stock of the company, and upon whom an injunction herein 
was served to prevent the transfer or issuance of the stock in con- 
troversy, a.nd the défendant John M. Burke, who may be designated 
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as the main défendant in the case, a résident and citizen of the state 
of Washington, hâve each voluntarily filed their gênerai appearance 
herein. A gênerai appearance waives ail objections to the form 
or manner of service of the subpœna, including the objection that 
the défendant was not "found" and did not réside within the dis- 
trict. 1 Poster, Fed. Pr. § 101. The défendants Paul Gaston, Wat- 
son B. Rulon, David W. Dicky, and James S. Spilman hâve filed 
their spécial appearance, and move the court to set aside the serv- 
ice of the writ of subpœna made upon them "upon the ground that 
the défendants, and each of them, réside without the district of 
Nevada, and said service was made and had without the district of 
Nevada." Constructive service can only be made in a suit in eq- 
uity "to enforce any légal or équitable lien upon, or claim to, or to 
remove any incumbrance or lien or cloud upon the title to real or 
Personal property within the district where such suit is brought." 
Act March 3, 1875, c. 137, § 8, 18 Stat. 472, Rev. St. § 738 [U. S. 
Comp. St. 1901, p. 513] ; 1 Desty, Fed. Pro. § 25, p. 146 ; Ex parte 
Graham, Fed. Cas. No. 5,657, and authorities there cited. Shares 
of stock are personalty, not realty. "A share of stock is not real 
estate, is not land, nor an hereditament, nor an interest in either of 
them." 1 Cook on Stock. & Cor. § 12. In Kilgour v. New Orléans 
Gaslight Co., 2 Woods, 144, Fed. Cas. No. 7,764, it was held that the 
shares of stock in an incorporated company held and claimed by a 
nonresident of the district where the company has its domicile or 
is engaged in business cannot be considered "personal property 
within the district," so as to authorize the court in a suit in which 
complainant sets up title to the stock to order the holder to be con- 
structively served in the manner provided by the statute. In Par- 
sons v. Howard, 2 Woods, 1, Fed. Cas. No. 10,777, Bradley, Circuit 
Justice, said: 

"In this country constructive service by publication is generally prescrlbed 
and allowed ; but, as it has been held that the fédéral courts hâve no means 
of eflfectlng constructive service, such cases cannot be brought in them unless 
the nonresident défendants voluntarily appear." 

The 50,000 shares of stock in the Tonopah Extension Mining 
Company to which complainant claims he is entitled are not al- 
leged or shown to be within this district. The corporation was not 
created by the laws of this state. Its domicile is in Arizona. "The 
situs of shares of stock for most purposes is in the state by which 
the corporation was create4, and they can be levied upon in that 
state only." Clark on Corp. 260; 1 Cook on Stock. & Corp. § 485. 

Complainant, in his argument, called the attention of the court 
to the distinction which exists between shares of stock in a cor- 
poration and the certificates of stock (2 Thomp. on Corp. § 2357), 
and that issue of certificate is unnecessary (1 Thomp. on Corp. § 
1140; 2 Thomp. on Corp. §§2377, 2378). 2 Thomp. on Corp. §§ 
2786, 2787, relate purely to the situs of the stock for the purpose of 
seizure by attaChment or exécution. They relate to certain stat- 
utory provisiotis of the state, and the procédure thereîn. The au- 
thor States that "the efïect of such a statutory provision necessarily 
is to make the situs of corporate shares, for the purpose of the levy 
132 F.-r-44 
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of^Mil èSiecution bt at*aGhment, thé JSitus'ôf the cdrpbrâtioh itself." 
If the Tôiiôpah Exténfiidn Miniti^ Coitipany had béen incorporated 
in' this ètate, the argtiment of complainaht upon thèse points would 
be deservîng^ of serious eonsideratioh, especially in so far as it is 
coupled Wîth the proposition that jurisdiction is given to this court 
to detefmine the questions involved herein by reason of the gên- 
erai appearance made by the Home Trust Company. No authori- 
ties havë been cited by'èither counsel upon this point, and the court 
has beëri somewhat at sea, and has been compelled to enter upon 
a voyage of discovery as to the rèal effect, if any, that is to be 
given to; the fact of the gênerai appearance iiled by the Home Trust 
Company. This subject is incidentally mentioned in Jellenik v. 
Huron Copper Min. Co., 177 U. S. 1, 8-14, 20 Sup. Ct. 559, 562- 
564, 44 L. Ed. 647, and other mâttets applicable to this case dis- 
cussed. It is not on ail fours w-ith the présent case, but it does 
sûstain the suggestion heretofOre made as to the conditions which, 
if they' existed, would: hâve authorizéd the service by publication 
upon the nonresident défendants. That case w^as originally brôught 
and tried before Judge Severens in the Circuit Court of Michigan 
He held that stock in a Michigan corporation is persônal property, 
and its situs follows thé domicile of thé légal owner, except in those 
instances where, for spécial purpoàes, the Législature has localized 
it; thàtt ih a suit to establish their rightful title and ownershijp 
by persbrtSclaiming équitable title to stock of a M'ichigan corpora- 
tion a fedefal court of that district cailnot, by publication of notice, 
acquire, lufîsdiction of nonresident hblders of the légal title to such 
stock; Jëlletaik v. Huron Copper M. Co., 82 Fed. 778. An appeal 
was taken tb the Suprême Court of the United States, and the dé- 
cision of Jùdge S'eveferis w^as reversed. Mr. Justice Harlan, in 
delivering the opinion of the court, said: 

''OBei«>( the I objecta of the présent suit was to rem^ve an Incumbranee or 
cloud uponiths title to certain shares of the stocb of a Michigan corporation. 
* * • The plaintiffs alleged that they were the équitable owners of that 
stock, £ilthough the légal title was Jn certain of the défendants. The relief 
asked tv'a» a flecree establlsMng theIr rlgbtful title and ownershlp; and, in 
order that siuch à decree might be obtained, the défendants referred to were 
ordered toapijear, plead, apgwer, oc demur ; but, as they fefused to do so, the 
Circuit Court decided tha^ It could hot proceed further. * • * The Ques- 
tion to bè detertninedon this àppeàl is whether the stock In question is Per- 
sonal property ^^îthiri the district in' which the suit was brought. If it Is, then 
the case is embÉaced by the act of 1875, c. 187, and the Circuit Court erred 
in disinissingthe Wll. ♦ ,♦ • It is sufficient for this case to say that the 
State uijder ;WhQsé laws the çorupany carne into , existence has deelared, as It 
lawfuily mi^vihàt such stock Is to be dèeined persojiàrproperty. That is a 
rule which fnè Circuit Court of the United States slttlng in Michigan should 
enforce as- part of the law of'the statedri respect of corporations created by 
it. The stock h^ld by the flefenda,uts residing outside of Michigan who re- 
fused to ^ubmlt ^hemselves to the jurisdiction of the Circuit, Court being re- 
garded as perèoflàl property, the act of 1875 Shust be held to eînbrace the prés- 
ent cas^ If the stock in question is 'wlthln the district' in which the suit was 
brought. '♦ * • We are of otilnlon ttliat it Is within Michigan for the pur- 
poses of a suit brought th^e ftgainpt the company^such shareholders being 
made parties ,to the suit— to, détermine whether the stoclc is rightfully held 
by them. The certiflcates are èïily évidence of the ownership of the shares, 
and thé ihterést represeiitéd by the shares is heM by the compàny for the ben- 
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efit of the true owner. As the habitation or domicile ot the company is and 
must be in the state ttat ereated it, the property represented by its certlfl- 
cates of stock may be deemed to be held by the company withln the state 
whose créature it is, whenever it is sought by suit to détermine who is its real 
owner. This principle is not afteoted hy the faot tîiat the défendant is au- 
thorieed ly the laws of Michigan to hâve an ofTice in another state, at ichioh 
a hooJc showing the transfers of stock may be kopt. * * * The corpora- 
tion being brought into court by personal service of process in Michigan, and 
a copy of the order of court being served upon the défendants chargea with 
wrongfully holding certiflcates of the stock in question, every interest involved 
in the issue as to the real ovvnership of the stock will be represented before 
the court. We think the Circuit Court may rlghtfuUy proceed under the act 
of 1875 for the purpose of determining such ownership, and that in dismiss- 
ing the bill error was committed." 

That opinion recognizes the gênerai rule, now firmly established 
in the fédéral and state courts, that a corporation has its domicile 
and résidence alone within the bounds of the sovereignty which 
ereated it, and that it is incapable of passing personally beyond that 
jurisdiction. The italicized portion of the opinion, to which we call 
especial attention, clearly shows that the fact of the Arizona cor- 
poration having appointed the Home Trust Company of Pennsyl- 
vania as its agent for the registry of stock, etc., does not afïect the 
question under considération. 

As was said by Andrews, J., in delivering the opinion of the 
court in Plimpton v. Bigelow, 93 N. Y. 592, 600: 

"We do not doubt that shares for the purpose of attachment proceedings 
may be deemed to be in the possession of the corporation which issued them, 
but only at the place where the corporation by intendment of law always re- 
malns, to wit, in the state or country of its création. In ail other places it Is 
an alien. It may send its agents abroad, or transact business abroad, as any 
other inhabitant may do, without passing personally into the foreign juris- 
diction or changing its légal résidence. But such agents are not the corpora- 
tion, and do not represent the corporation in respect to rights as between the 
corporation and its shareholders incident to the ownership of shares." 

It results, from an extended examination of the authorities, which 
are not in ail respects entirely tiniform, and some doubt and con- 
fusion might arise therefrom unless the real principles involved 
herein are probed to the bottom, that the Tonopah Extension Min- 
ing Company, not having been incorporated in this state, and no 
fact alleged in the bill of complaint that the shares of stock in con- 
troversy are "within this district," service by publication upon non- 
resident défendants (unless they enter a gênerai appearance) can- 
not be sustained. 

In Ashley v. Quintard (C. C.) 90 Fed. 84, on a motion to vacate 
service by publication of an attachment, and to discharge the at- 
tachment upon spécial appearance of nonresident défendants, which 
was granted, the suit was brought in Ohio, and attachment served 
in Ohio upon the défendant Ann Arbor Railroad Company by 
garnishment, and it appeared and answered that it was a corpora- 
tion organized in the state of Michigan, having its principal office 
at Durand, Mich., and was operating a line of railroad partly in 
Michigan and partly in Ohio. Quintard and other défendants, who 
were not served except as above stated, were citizens and résidents 
of New York, and held stock in the railroad corporation. It also 
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appeared by agreetnent of counsel that the raiiroad company had 
an office in New York City, where the stockbooks were kept and 
transfers made ; that it had a terminal office in Toledo, Ohio, where 
most of its administrative and operative offices were kept, but its 
corpofate headquarters were at Durand, Mich. The court held 
that the situs of corporate stock for any purpose must be either the 
domicile of the corporation or that of the owner, and, among other 
things, said: "It is impossible to find a location within Ohio of 
the shares of stock of a Michigan corporation belonging to nonres- 
idents of Ohio." Page 88. The question is elaborately discussed 
in ail its various phases, some applicable, and others not, to the 
facts of this case. At the close of the discussion Judge Hammond 
said! 

"I must confess that there Is difflculty In deallng with the logical bearing 
of the fact that a large part of the corporate property is in Ohio, and that, 
if this corporation Is amenable to suit in Ohio by gênerai process, which is 
notice to It for ail purposes of process, and may be garnished as to things in 
its hands and under its control as domestic corporations may be, notice about 
its shares delivered in Ohio is quite as effectuai qua notice as if delivered 
in Michigan for the excitation of its own action in the premises ; that af ter 
such notice it may do practically, as to those shares, either by way of notice 
to its shareholder or by way of its dealing with them, anything it might do if 
the same notice were lodged across the line; and that there is a good deal of 
barren technlcality about the situs of sucb property, and its shifting from 
one place to another, as may be convenient for the uses that may happen to 
be wantedifôr a situs forit. Tet I am convinced that the soUndest principles 
of public pollcy, private : justice, and international or Interstate comity and 
obligation require that shares of stock shall be subjected in invitum, as against 
an owner not Served with process personally, only in the state which created 
the stod£ and, régulâtes Its incidents by its own laws, and has the sole right 
to déclare how and undér what elrcumstances it shall be liable to judlcial 
process operating alone upon the stock, and not upon the owner." 

The service of the subpœna, as made upon the défendants who 
hâve speeially appeared, must be dismissed. It is se ordered. 



KINKHAD V. LYNCH et al. 

(Circuit Court, D. Nevada. September 24, 1904.) 

No. 765. 

1. Damages— RtJLBS fob Measubing. 

General ruies as to the measure of damages cannot be formulated to 
governajl cases ; and where the damages in a given case may be estimated 
In a yàriety of ways, as frequently occurs, that method will be adopted 
which Is most deflnite and certain. 

2. Sale— RErnsAL of Pubohaseb to Accept Abticlb Manufactubed— Mbas- 

UEE OF Damages. 

Where'tlie pùrchaser refuses, without légal justification, to accept an 
article, inanufactured on his order, when tendered, the vendor may, at his 
élection, ret^tn the property for the pùrchaser, and sue for and recover 
the contract prlce as the measure of his damages ; and this rule is espe- 
cially applicable where the article was made for a spécial use or place, and 
presumàblywouia not hâve a market value. 
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At Law.- On motion for new trial. 

Alfred Chartz, for plaintiff. 

Cheney, Massey & Smith, James G. Sweeney, and R. L. Price, 
for défendants. 

HAWLEY, District Judge (orally). There are but two ques- 
tions involved in this case that I shall consider upon this motion : 
(1) What was the nature of the contract sued upon? (2) Was the 
verdict of the jury excessive? 

The amended complaint allèges : 

"1. That on or about the day of July, 1903, at Virginia City, Nevada, 

plaintiff and défendants, Thomas J. Lynch and M. O'Meara, through their duly 
authorized agent, Henry J. Kinkead, entered Into a verbal contract whereby 
plaintiff agreed to construct and equip a quartz mlll, known as and called a 
'Kinkead Mill,' the same to be of the capacity of thirty tons per day of twenty- 
four hours, and that at said tlme no price was set for the same, but that 
subsequently, and before any machinery was supplied therefor, plaintiff in- 
formed said défendants, Thomas J. Lynch and M. O'Meara, by letter that the 
priée and cost would be over $20,000. That it was agreed that plaintiff should 
purchase in the name of said défendants, Thomas J. Lynch and M. O'Meara, 
lumber, timbers, and other building material for the proper érection of said 
mill, and ship the same to Tonopah, Nevada, and that they should pay for the 
freight and for said material, and should pay for the labor employed in the 
érection of the sarae, and that said mill should be erected in accordance with 
the plans and spécifications drawn and furnished by plaintiff for the érection 
of the Kinkead System of mills for the réduction of ores. (2) That under and 
by vlrtue of said agreement with said Thomas J. Lynch and M. O'Meara, 
through their said agent, Henry J. Kinkead, plaintiff proceeded to perform his 
part of said agreement, and he drew plans and spécifications for the érection 
of a Kinkead mill, and he purchased lumber, timber, and other building ma- 
terial, and framed timber for the érection of said works, and shipped the same 
to said défendants at Tonopah, Nevada, and sent compétent workmen to erect 
said mill ; and said plaintiff purchased and had manufactured machinery 
proper and suitable for the opération of the Kinkead System of ore réduction, 
and shipped to said défendants at said Tonopah parts of the same from Vir- 
ginia City, Nevada, and part from San Francisco, California ; and part of said 
machinery was placed in position In said mill building, and part of said ma- 
chinery plaintiff had manufactured at Carson, Nevada, and is now held ready 
for shipment to said défendants under and by virtue of said agreement— for 
ail of M'hieh said défendants hâve paid, except for ail said machinery. (3) 
That on the 2Sth day of September, 1903, said défendants, Thomas ^. Lynch 
and M. O'Meara, ordered said plaintiff to stop the shipment of said machinery, 
or any part thereof, for the construction of said mill, and refused to accept 
any further machinery under said agreement, to the damage of plaintiff In 
the sum of ten thousand dollars." 

The first portion of this complaint, standing alone, would con- 
vey the idea that plaintiff was to construct and equip a quartz mill, 
and would be subject to the criticism of counsel ; but an examina- 
tion of the entire complaint shows that it is a sort of prélude to the 
real contract upon which plaintiff relies, to wit, "that it was agreed 
that said plaintiff should purchase in the name of said défendants," 
etc. The testimony offered by the plaintiff tended to support this 
theory of the contract. There was, therefore, no variance upon 
that ground between the pleadings and the proofs. The conflict 
in the testimony upon this point was settled by the jury in favor 
of the plaintiff, and the verdict upon that ground will not be dis- 
turbed. 
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It is claimed that "the verdict of the jury was contrary to the 
évidence, and not according to law"; that, in any event, "it was 
excessive.", This view of the case is sought to be maintained upon 
the grôund that as to such portion of the machinery, etc., as was 
ordered by the défendants not to be shipped to Tonopah, the plain- 
tiff remained in possession of the property, and was only entitled 
to recover as damages "the différence between the contract price 
and the market value of the articles." From the testimony it ap- 
pears that the value of the materials procured by the plaintiff, and 
shipped to Tonopah, and there accepted and not paid for by the 
défendants, was $2,282.72. To this extent it is admitted that, if 
plaintifï is entitled to recover anything, he could recover, and that 
the verdict for that sum would be sustained by the évidence. The 
articles tinshipped, ahd which défendants ordered the plaintiff not 
to ship, wefe manufactured by ofder of the plaintifï at the railroad 
shops in Carson City, Nevada, Viz., "ohe Kinkead mill, a crusher, 
six Kinkead amalgamating pans, and three settlers," of the value 
and cost of $7,600. The verdict of the jury was for the plaintiff, 
and'thè damages were assessed at $9,882.72, the full amount of both 
bills. 

The only instruction of the court relating to damages was to 
the efïett that if the jury, among other things, believed from the 
évidence "that James Tî. Kinkead did furnish and deliVer the mills 
and machinery, etc., in accordance with the allégations of his com- 
plaint, or did notify the défendants that he was ready to furnish 
and deliver the same, and the défendants declined to receive the 
same by orders to make no shipments of machinery, then it will 
be yotir duty to find a verdict for the plaintifï, and assess such dam- 
ages as you believe to be established by the évidence." It is not 
claimed that the court erred in giving this instruction, but it is seri- 
ously argiled that, inastnuch as there was no évidence ofifered as 
to the difïëi-ènce between the contract price and the market value 
of the machinery, the allowance by the jury for the unshipped ma- 
chinery for the full contract price was excessive, and ought not to 
be sustained. It may be that through the inadvertence of counsel 
and of *he court the instructions of the court were not as thorough 
and complète as they might hâve been made had the court been 
requested to charge the jury as to the "true measure of damages," 
or the necessity of giving fuller instructions in regard to the dam- 
ages, or to the distinction, if any, which existed between the articles 
delivered and accepted and the machinery that was manufactured 
and ordered by défendants not to be shipped. The fact is that 
the real contention of the parties at the trial was whether any con^ 
tract was made by the défendants, they claiming that no such con- 
tract as plaintifï claimed was made at ail, and that the materials 
that were furnished and delivered by the plaintifï were furnished 
and delivered ahd accepted by the O'Meara-Lynch Company, a cor- 
poration, and that the machinery ordered not to be shipped was 
manufactured for the corporation, and that the défendants could 
not be held individually responsible therefor. Upon thèse points 
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the lines were sharply drawn, and the instructions given by the 
court were full, fair, and impartial. 

In the light of thèse facts, the court might be justified in refus- 
ing to grânt a new trial herein, without considering the question as 
to the true measure of damages. I hâve, however, examined ail 
the numerous authorities cited by défendants, and many others 
bearing upon the question under considération, and am not pre- 
pared to say that the rule contended for would be applicable to the 
facts of this case. The true measure of damages in the event of a 
breach of contract for the sale and delivery of personal property is 
the loss that the seller has actually sustained by reason of the 
breach. And this, in a great variety of cases, is held to be thè dif- 
férence between the price fixed by ,the contract between the parties, 
and the market value of the property àt the time of the breach. 
The following cases déclare the rule contended for by défendants, 
and illustrate the kind and character of sales, agreements, and con- 
tracts in which it has been applied : Yellow Poplar L. Co. v. Chap- 
man, 74 Fed. 444, 456, 20 C. C. A. 503 ; Newark City Ice Co. v. 
Fisher, 76 Fed. 427, 22 C. C. A. 261; Fell v. MuUer, 78 Ind. 507, 
512; 24 Am. & Eng. Ency. h. (2d Ed.) 1114 et seq., and numerous 
authorities there cited. But while this is the gênerai rule, there 
are many exceptions to it, and the rule itself only applies to cer- 
tain kinds and character of casés, and is not applicable to ail. As 
every "tub," if Sound, should be able to stand on its own "bottom," 
so every case must stand or fall upon its own peculiar facts. As 
was said by the Court of Appeals in Southern Cotton Oil Co. v. 
Heflin, 99 Fed. 339, 347, 39 C. C. A. 546 : 

"In applying ruies as to the measure of damages the courts must haye re- 
gard to the partlcular facts of the case in question. Eaeh case Is sui generis. 
The court should not attempt to formulate ruIes in one case to govern ail possi- 
ble cases. It could not be done successfuUy, any more than a définition of 
fraud could be formulated to cover ail future cases." 

The fact is, as has often been stated in the books, that cases not 
infrequently occur where the amount of damages may be estimated 
in a variety of ways. In ail such cases the law uniformly adopts 
that mode of estimating the damages which is most definite and certain. 

The facts, as testified to upon the trial, do not, in my opinion, 
bring this case within the gênerai rule as contended for by de- 
fendants. According to plaintiiï's testimony the articles making 
up the account of $7,600 were specifically manufactured for a cer- 
tain purpose, by order of the défendants, which, in the very nature 
of their kind and character, could not, under ordinary circumstan- 
ces, havehad any market value independent of the particular kind 
of a millfor which alone they had been manufactured. The jury 
had the right to consider and détermine this question. The de- 
fendants were notified that the machinery was ready to be shipped. 
The défendants ordered plaintifE not tô ship it; that they would 
not pay for it, etc. By their refusai to reçoive the machinery the 
défendants repudiated their contract, and the plaintiff became en- 
titled to sue for the vklue, without référence to the fact that the 
articles were only to be paid for on delivery, or af ter they were 
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tested by défendants. AU subséquent conditions were waived by 
reason of ttieir refusai to accept or pay for the articles. The gên- 
erai rule is that a chattel ordered to be manufactiired continues to 
be ^he property of the manufacturer until it is completed and de- 
liveired or tendered. 1 Benj\ on Sales, § 536; Tiedeman on Sales, 
§ 89. The tender, if made and refused, takes the place of delivery 
and, accéptance. In Hayden v. Démets, 53 N. Y. 427, it was held 
that upon a valid tender of spécifie articles under an executory con- 
tract of sale the title to the property passes to the vendee. It has 
frequently been held that, where the purchaser or vendee unlawful- 
ly refuses to accept property which he has ordered under an ex- 
ecutofy contract of sale, the vendor may avail himself of either of 
three remjedies: (1) He may retain the property for the vendee, 
and recover the entire purchase price; or (2) he may keep it as his 
own, and sue for the différence between the market value, if there 
is any, and the contract price; or (3) he may sell the property, 
after the refusai of the contractor to take it, for the highest price 
he can get, and recover the balance of the purchase price. 24 Am. 
& Eng. Ency. L. (2d Ed.) 1119; Story on Sales (4th Ed.) § 314; 
Ozark Lumber Go. v. Chicago L. Co., 51 Mo. App. 555 ; Moore v. 
Potter, 155 N. Y. 481, 486, 50 N. E. 271, 63 Am. St. Rep. 692. In the 
présent case there was sufFicient évidence of an unequivocal renun- 
ciation of thê contract by the défendants, and the élection by the 
plaintifï to treat the contract as terminated was clearly shown by 
the prompt commencement of this action. Marks v. Van Eeghen, 
85 Fed.-853, 855, 30 C. C. A. 208. 

Another principle that is often referred to is that, where there is 
no market value, or where, under the terms of the contract, the 
market value is not an appropriate or adéquate eriterion of dam- 
ages, the measure of damages is compensation for the actual loss 
suffered. 24 Am. & Eng. Ency. L. (2d Ed.) 1116, and authorities 
there cited. In Todd v. Gamble, 67 Hun, 38, 21 N. Y. Supp. 739, 
the court, after citing cases announcing the gênerai rule as claim- 
ed by plaintiflf, said : 

"Whenthe value of the article cannotbe determlned by what it will sell (or 
In the market, It must be aseertalned In other ways ; sometimes by showing 
the eost of production." 

Does not the testimony in the présent case put plaintiflf in the 
position of having fully performed his contract or agreement with 
the défendants, and establish the fact that he made a proper tender 
of the delivery of the property; and, îf this be so, would not the 
rule applicable to the case be that he is entitled to recover the con- 
tract price, if there was any, and, if not, the value of the machinery 
as manufactured, as his measufe of damages? The following cases, 
though not on ail fours with the présent case, contain a line of rea- 
soning which naturally leads to the results I hâve stated, and are 
much doser in their facts to the case in hand than any of the au- 
thorities relied upon by défendants. Hayden v. Démets, supra ; 
Higgins V. Murray, 4 Hun, 565, 568 ; SpicerS v. Harvey, 9 R. I. 582 ; 
Shawhân v. Van Nest, 25 Ohio St. 490, 18 Am. Rep. 313 ; Bernent 
V. Smith, 15 Wend. 493; Black River Lumber Co. v. Warner, 93 
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Mo. 374, 387, 6 S. W. 210; Ballentine v. Robinson, 46' Pa. 177, 180: 
Smith V. Wheeler, 7 Or. 49, 53, 33 Am. Rep. 698. 

In Black River Lumber Co. v. Warner, supra, the court dis- 
cussed the character of cases cited by défendant, which hold that 
there can be no recovery of the contract priée of articles manu- 
factured or produced until the vendee has accepted the property, 
and the fact that this rule is based on the ground that the title 
in those cases remained in the vendor and that the title must vest 
in the vendee before he could be made liable for the contract price ; 
and also the rule as announced in 3 Pars. Cont. (oth Ed.) 209 ; Field 
on Dam. § 299 ; Sedg. on Dam. (6th Ed.) 337 ; and then said : 

"Where, however, the subject-matter of the contract Is a spécifie article to 
fte maoufactured by the vendor for the vendee, and the vendor has completed 
his contract, and performed ail that the contract requires him to do, It is but 
just and fair that his damages In case of a refusai of the vendee to accept the 
article should be the contract price. The vendor will, of course, in such case, 
hold the property for the vendee. And so it has been held in a number of 
cases." 

In Ballentine v. Robinson, supra, which is in many respects sim- 
ilar to the case at bar, the différent rules were discussed. In the 
course of the opinion the court said : 

"There can be no just reason vfhy they [plaintiffs] should be compelled to 
accept the engine as part payment, which they vlrtually must do, if they can 
reeover only the différence betvs^een its market value and the sum the de- 
fendants agreed to pay. And why should they, vrithout any fault of their 
own, be subjected to the risk and trouble of a resale for the défendants' benefltV 
Besides, it may well be that the article manufactured according to order may 
hâve no market value, and would be worthless on the manufacturera' hands. 
This engine was not made for sale in the market. It was built according to 
instructions given by the défendants, and, it may be presumed, for their pe- 
culiar use. The just rule, therefore, plainly is, in such a case, where the 
manufacturer of an article ordered has completed It, and glven notice of its 
completion, that he should be allowed to sue for the value, and reeover as its 
measure the contract price." 

Weighed by the principles announced in thèse authorities, the tes- 
timony given in this case was sufficient to support the verdict. 
Motion for new trial denied. 



In re TTBO MINING & REDUCTION CO, 

(District Court, D. Nevada. September 6, 1904) 

No. 35. 

1. BaNKEUPTCT— JUBISDICTION OF COURTS— ANCILLABY PROOEEDINGS. 

Bankr. Act July 1. 1898, c. 541, 30 Stat. 5i4 [U. S. Comp. St. 1901, p. 
3418], confers no aneillary jurlsdiction on a District Court as a court of 
bankruptcy to aid in the administration of the estate of a person adjudl- 
eated a bankrupt in another district, and such court is virlthout power to 
appoint an aneillary trustée. 

2. Same— Proceedings in Différent Districts. 

Where pétitions in bankruptcy are flled agalnst a debtor in the courts 
of two districts, each of which has jurisdiction, the one in which the pro- 
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ceedli^gs were last Instltnted wlH yield Jurlsdletlop to the other, but wtll 
not nécessarlly dlsmlsS the proceedings therein, since the court having 
priority of jurisdictlon may order the case transferred under Bankr. Act 
July 1, 1898, c. 541, sulic. 4, § 32, 80 Stat. 554 [U. S. Conip. St. 1901, p. 
34341, if it appears to be for the greatest convenience of the parties in 
Interest 

In Bankruptcy, Pétition for appointment and récognition of John 
Lawton Butler as trustée. 

On May 2, 1904, the Eurêka County Bank, Fletcher Bros., and P. H. Hjul, 
creditorg of the Tybo Mining & Réduction Company, a corporation, flled a péti- 
tion In this court praying that sald corporation be adjudged a bankrupt. In 
this pétition they stàte "that they are informed and believe, and upon sueh in- 
formation and belief allège' ^he fact to be, that heretofore, during the month 
of April, 1904, certain ereditors of sald bankrupt corporation residing in the 
State of Massachusetts petitioned the District Court of the United States for 
the District of Maine that sàid corporation be declared a banlcrupt, and that 
said action was taken by and on behalf of certain offlcers of said corporation 
having clàtms against the same." To this pétition the corporation interposed 
a demurrer upon the ground "that said pétition fails to state facts sufficient 
to constitute any cause of action ag^iinst sald bankrupt, or to adjudlcate sald 
Tybo Mining & Réduction Company A bankrupt by the above-entltled court, for 
the reason that upon the' fade of said pétition it appears that sald Tybo Mining 
& Réduction Company is a corporation duly organized and exlsting under and 
by virtue of the laws of the state of Maine, and said pétition f nrther shows 
that prior to the flling of the same in the above-ehtitled court certain ereditors 
of said bankrupt corporation petitioned the District Court of the United States 
for the DistjrÎGt of Maine that said corporation be declared a bankrupt, glving 
sald Distrîiït Court last named original jurisdictlon in the sald matter." On 
July 19, 190i, John Lawton Butler, petitioner herein, presented to this court 
certain céirtlfled copies of the proceedings of the United States court for the 
District of Maine in the matter of the Tybo Mining & Réduction Company, 
showing that certain ereditors of the corporation in Boston, Mass., had peti- 
tioned the United States District Court of Maine on April 8, 1904, to hâve said 
corporatio)?; adjudged a bankrupt ; that thereafter the court, on April 23, 1904, 
adjudged said corporation a bankrupt; and that on May 14, 1904, petitioner 
was appointed by the court in Maine trustée of the estate of said bankrupt. 
He further represents : "That a large part of the property belonging to said 
estate, consisting of mlnlng claims and personal property appertalning thereto 
situated in Tybo, Nye county, Nevada, amounting to several thousand dollars, 
is held under process of the state courts of Nevada In suits of lîirnest Schendel 
and Sophie B. Williams against said Tybo Mining & Réduction Company, which 
holding the petitioner believes to be illégal and wlthout right as against him a.s 
trustée of said estate. The petitioner further represents that since the said 
Tybo Mining & Réduction Company w^as adjudicated bankrupt in this case pro- 
ceedings hâve been begun by certain ereditors representing an indebtedness 
of less than $3,500 in the District Court of the United States for the District 
of Nevada, seeking to hâve a second adjudication of bankruptcy entered against 
said bankrupt, and to hâve its estate in Nevada administéred by said District 
Court ; that such double proceedings threaten to cause great confusion and de- 
lay, and to increàse gréatly the cost of the administration of the estate, and to 
cause great inconvenience to the majority of the ereditors both in number and 
amount. Wherefore he prays that he may be authorized as trustée to proceed 
in equity or at law, and in such courts as he deems best, to recover possession 
or obtain the value of the property eo held In Nevada, and that he may be 
anthorized to Intervene in the proceedings now pendlng In the District Court 
of the United States for the District of Nevada as aforesald, to obtain the dis- 
mlssal of said proceedings, and to procure ancillary appointment as trustée 
from said District Court of the United States for the District of Nevada, and 
to take such other steps and proceedings as may be neeessary or désirable to 
protect and préserve the property of said estate outslde the district of Maine, 
and to secure the just and economical administration thereof ." 
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Alfred Chartz, for petitioner. 

Cheney, Massey & Smith, for Eurêka County Bank and other cred- 

itors. 

HAWLEY, District Judge (orally). The pétition of Butler virtually 
supersedes the point raised by the demurrer, and présents other ques- 
tions to be determined herein. It is provided in the bankruptcy act of 
1898 that the word "persons" shall include corporations, except when 
otherwise specified. Act July 1, 1898, c. 541, subc. 1, § 1 (19), 30 Stat. 
545 [U. S; Comp. St. 1901, p. 3419]. Section 3 [U. S. Comp. St. 1901, 
p. 3420], in defining the jurisdiction of the bankruptcy courts, and de- 
fining their duties, provides, among other things, that they shall hâve 
power and authority to "(1) ad judge persons bankrupt who hâve had 
their principal place of business, resided, or had their domicile within 
their respective territorial jurisdictions for the preceding six months, 
or the greater portion thereof, or who do not hâve their principal place 
of business, réside, or hâve their domicile within the United States, but 
hâve property within their jurisdictions, or who hâve been adjudged 
bankrupts by courts of compétent jurisdiction without the United States 
and hâve property within their jurisdictions." As was said by Purnell, 
J., in Dressel v. North State Lumber Co. (D. C.) 107 Fed. 255, 356 : 

"This section Is more expllcit and comprehensive than like provisions In 
former bankruptcy laws. The jurisdiction is not dépendent alone on résidence, 
principal place of business, or domicile, but upon elther or ail three. A pro- 
ceeding in bankruptcy partakes both of a proceeding in rem agalnst the estate 
and a proceeding in personam agalnst the bankrupt. The court of bankruptcy 
acquires jurisdiction of the former upon the flling of a pétition in an invol- 
untary proceeding, but of a bankrupt not until the adjudication." 

See, also. In re Magid-Hope Silk M. Co. (D. C.) 110 Fed. 352. 

If no proceeding in bankruptcy had been instituted in Maine against 
the corporation prior to the time of the filing of the pétition of cred- 
itors in this court, its jurisdiction, under the provisions of this statute, 
could not be questioned, because this pétition states "that the Tybo 
Mining & Réduction Company is a corporation organized and exist- 
ing under and by virtue of the laws of the state of Maine, and'has for 
the greater portion of six months next preceding the date of filing this 
pétition had its principal place of business at Tybo, in the county of 
Nye and state and district aforesaid." This is one of the grounds giv- 
ing jurisdiction to the courts. But it affirmatively appears that prior 
to the time of filing the pétition in this state the District Court of 
Maine had acquired jurisdiction under the provisions of the bankruptcy 
act. The pétition in that case averred "that the Tybo Mining & Ré- 
duction Company, a corporation duly organized under the laws of the 
state of Maine, has for the greater portion of six months next preceding. 
the date of the filing of this pétition had a principal place of business 
and had its domicile at Portland, in the county of Cumberland and state 
and district aforesaid." And thèse are the grounds giving that court 
jurisdiction under the provisions of the statute. 

It goes, without discussion, that both courts ought not to proceed 
with independent hearings. That such a proceeding would be detri- 
m.ental to ail the parties concerned is too plain for argument. I am 
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of opinion that ît îs the duty of this court to recognize the priority of 
the jurisdiction of the District Court of Maine, and to "keep its hands 
off'' from any interférence therewith. In Re Elmira Steel Co. (D. C.) 
109 Fed. 456, 474, 480, 5 Am. Bankr. Rep. 484, 517, 528, it was held 
that, as between two bankruptcy courts, the one in which the pétition 
is first filed ought to be accorded exclusive jurisdiction over the case. 
Should the proceedings in this court be dismissed? Is Butler 
entitled to the order he prays for? Thèse questions call for a fur- 
ther discussion of certain points argued by the respective counsel 
herein. If the proceedings in this state be dismissed, would this 
court bave any jurisdiction or authority to grant the prayer of 
Butler's pétition? If so, from whence could the authority be de- 
rived? This question is one of far-reaching importance. The 
comity existing between courts of différent states, and the gênerai 
power of courts of equity and of law in auxiliary and ancillary 
proceedings, would seem, at first blush, to imply that this court 
should at ail times be ready and willing to aid the courts of a sis- 
ter State in enforcing remédies and rights in suits or proceedings 
over which they hâve jurisdiction concerning property that may 
be situate in this state. And, if such remédies could only be en- 
forced by the aid of this court, I should hesitate long before refus- 
ing such assistance as the necessities of the case might demand, 
if I had the power so to do. Has this court, as a court of bankrupt- 
cy, the power to grant the authority asked for by petitioner? Can 
this court exercise any ancillary jurisdiction by virtue of the gên- 
erai authority of courts in equity to lend such aid when the neces- 
sities of the case so require, or the ends of justice be promoted 
thereby? Courts of bankruptcy cannot take any jurisdiction not 
expressly given by the bankruptcy act (Act July 1, 1898, c. 541. 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]). Although they are 
courts of record, they hâve only a limited jurisdiction— such juris- 
diction as the statute gives, and no other. Judge Hammond, of 
Tennessee, in Re Williams (D. C.) 123 Fed. 321, 323, before whom 
an application was made by the trustée in bankruptcy in Colorado 
for an order and a subpœna for an examination before the référée 
in Tennessee of certain officers of the Security Bank in that state 
"concerning the acts, conduct, and property of the bankrupt," after 
explaining his understanding of the meaning of auxiliary and an- 
cillary proceedings as applied in courts of law and equity, said : 

"It is not necessary to go Into the technlcallties of any of thèse examples 
of ancillary or auxiliary jurisdiction, beeause the existing bankruptcy statute 
Is absolutely destittitë of any hlnt of such a jurisdiction In aid of proceedings 
in bankruptcy pepding In another district or court of bankruptcy. Posslbly 
Congress might hâve adopted such a scheme of bankruptcy, and mlght bave 
iuade every District Court In the United States a kind of admlnistrator ad 
eoUigendum of the assets wlthln that district In aid of the original court of ■' 
bankruptcy chargea with the administration of the bankrupt's property ; but 
Congress bas done no such thing, and therefore the District Courts in the 
several states hâve ho such ancillary or auxiliary jurisdiction as has been in- 
voked by thèse applications. The scheme of the bankruptcy statute is that the 
trustée Is equlpped wlth the fullest possible tltlê to ail property of the bank- 
rupt, to ail hls rights, remédies, and causes Of action, and certain speciûc causes 
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of action hâve been created for hlm or given by the statute, as where he may 
briiig suits that the ereditors only could hâve brought vclthont the statute. 
Besicles, he is armed wlth ail the légal rlghts and remédies that the bankrupt 
had, or that any other owner might hâve, to enforce his title and bis rlghts 
ot action; and thèse he Is required to use for the collection of the property 
and assets of the bankrupt under the guldance of the court whlch appoints hlm. 
He may bring his action of replevln for hls race horses or other property ; 
or his action at law for the recovery of money ; or his bllls in equity for the 
enforcement of trusts or other équitable remédies ; or his libels in admlralty, 
where that jmisdiction applies ; and he must resort to the courts of the states, 
or to the fédéral courts in other states, according to hls right to enter each or 
either of them, for enforcing whatever remédies he may hâve as owner of the 
bankrupt's estate, and to bring whatever causes of action may be necessary ; 
and this is ail he can do in the collection of the bankrupt's property for the 
payment of his debts. Slmply because he Is trustée in bankruptcy, or siraply 
because he is engaged in the administration of a bankrupt's estate in one dis- 
trict, he is not authorized to go to another district, or to a bankruptcy court in 
another district, and ask for ancillary or auxiliary aid of any kind v^hieh is 
not comprehended within the same légal and équitable remédies belonging to 
other owners, as above set forth. Judge Trieber, of the District Court of Ar- 
kansas, has taken this view of the subject in a case involving this very bank- 
ruptcy, and wlth that judgment I fully concur. In re Williams (D. C.J 120 
Fed 38. Hence the application that has been made for an order to be entered 
hère for the examinatlon of the parties above mentloned and the accompany- 
ing subpœna to enforce the same must be refused." 

There is still another question involved herein which this court 
ought to consider. Counsel for the ereditors in this state déclare it 
to be their intention, in the event that this court déclines to pro- 
ceed in the détermination of their rights on account of the prior 
proceedings in another court, to pétition the court in Maine to 
transfer the proceedings pending there to this court, on the ground 
that such transfer and consolidation would be for the greater con- 
venience of ail parties interested. Section 32. of the bankruptcy act 
(Act July 1, 1898, c. 541, subc. 4, 30 Stat. 554 [U. S. Comp. St. 1901, 
p. 3434]), provides: 

"In the event pétitions are filed against the same person, or agalnst différent 
members of a partnership, in différent courts of bankruptcy each of whlch has 
jurisdiction, the cases shall be transferred, by order of the courts rellnquishing 
jurisdiction, to and be Consolidated by the one of sueh courts which can pro- 
ceed with the same for the greatest convenience of parties in interest." 

It would be out of place for this court to intimate any opinion 
as to the character of cases to which that section is intended to ap- 
ply, or express any views whatever as to which court would, un- 
der ail the circumstances of this case, be most convenient for the 
benefit of ail concerned. But it will not be improper for this court 
to stay ail the proceedings herein for such reasonable time as may 
be necessary to enable the ereditors who instituted the proceedings 
in this State to apply to the court in Maine for a transfer. In mak- 
ing this order none of the parties can be injured or affected in their 
rights. No order of dismissal will, therefore, be made, and no or- 
der will be at présent entered refusing the prayer of petitioner, 
Butler. 

This resuit seems to be authorized by form No. 6, promulgated 
by the Suprême Court of the United States (Brandenburg on 
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Bank. § 1241), and is sanctioned by In re Waxelbaum (D. C.) 98 
Fed. 589. 

The prbceedings herein will remaîn in statu quo for the period 
of 40 dayS, tô enable the creditors in this state to apply to the Dis- 
trict Court of Maine for a transfer of the proceedings hereiru 



METROPOLITAN TRUST CO. v. TOPEKA WATER CO. et al. 

(Circuit Court, D. Kansas, First Division. September 10, 1904.) 

No. 8,156. 

1. Wateb Companies — IjIability to Owner of Peopeett Destboted bt Fibe 

—Violation of Conteact with City. 

A wftter Company or its recelver cannot be held liable in damages to 
a résident of a city, who was the owner of property théreln destroyed by 
fire, on aecount of the fallure to fulflll a contraet with the city by which 
the Company bound itself to furnish an adéquate supply of water for the 
extingUishment of fires and a stlpulated pressure. 

2. Stattjtr or Fbauds— Ageeements Which cannot be Pebfobmed within 

One Teab. 

Oral contracta between the receiver of a water company and the owner 
of a building and hls tenant, by which the recelver, in considération of the 
érection of a. standplpe by the owner of the building and the payment of 
$50 peryear in addition to meter rates by the tenant, agreed to "supply 
and furhlsh such standplpe at ail tlmes with a full, adéquate, and suffl- 
cient suiJply bf water, with suffielent pressure at ail tlmes for use In the 
extinguishment of Ares," are contracts which cannot bç fully performed 
within a year, and are within the statute of frauds of Kansas. 

In Equity. On demurrers to intervening pétitions. 

Mulvane & Gault, Barger & Hicks, Loomis, Blair & Scandrett, 
W. F. Schoch, Gleed, Ware & Gleed, and Quinton & Quinton, for 
intervening petitioners. 

Rossingtori,, Smith & West and John W. Newell, for complainants 
and défendants. 

POLLOCK, District Judge. A decree has been entered in this suit 
directing a salç, of the waterworks property involved to satisfy liens 
thereon. Xhe sale has been made and reported to the court. During 
the pendency of the suit J. W. O'Neill was appointed receiver, who 
took charge of and has been operating the waterworks involved. Dur- 
ing this receiverçhip fires hâve occurred in the city of Topeka, causing 
large damage to owners of property destroyed by such fires. It is 
claimed by me intervening petitioners, and so charged, that thèse fires 
resulted solely on aecount of the failure of the receiver of the water 
company to operate the works in compliance with the terms, conditions, 
and requirements of Ordinance No. 400 of the city of Topeka, under 
which the waterworks were constructed and operated, which ordinance, 
together with the acceptance thereof by the water company, constitutes 
the contraet existing between the city and the water company. This 
ordinance, among other things, providea as f ollows : 

T 1, See Waters and Water Courses, vol. 48, Cent. Dlg. § 301. 
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"Sec. 10. Said company blnds Itself during the contlnuanee of the eontract 
which may be made under thls ordlnance to furnlsh at ail times, for public 
and private use of said city and Inhabltants thereof, a full and sufficient supply 
of good, clear, healthful, and wholesome water, well suited for domestic and 
manuf acturing purposes." 

"Sec. 15. The followlng shall be the test of the capaclty of the works: To 
discharge ten one-inch streams at the same tlme from any ten hydrants on the 
distribution pipes, with flf ty feet of hose attached, to the helght of one hundred 
feet, or maintain its équivalent in pressure at the nozzle or hydrant. 

"Sec. 16. Any f allure on the part of said company to comply with any of 
the provisions of this ordinance, either as to the amount of water or the 
quality of the same, or any failure to fumish sufficient supply of water at ail 
times, excepting in case of unavoidable accident, said company shall forfeit 
its franchise, and thls charter shall be null and void." 

For the purpose of ascertaining the amount and testing the legality 
of such daims against the receiver of the water company, and the pri- 
ority of such claims over the mortgagee's liens upon the property, if 
such claims are found to be valid in law, the claimants hâve been per- 
mitted to file intervening pétitions in this suit. The foreclosure decree 
contains the usual provision for payment of ail such claims found to 
be prior in right to the mortgagee's liens out of the proceeds of the prop- 
erty sold, and the right to retake and resell the waterworks property 
if such payment be not made. The matter is now before the court 
for décision upon separate demurrers leveled against the intervening 
pétitions. 

The claim of liability against the receiver is twofold : First, the gên- 
erai claim of liability made by ail the intervening petitioners, based upon 
the failure of the receiver to furnish water in such quantity and with 
such pressure as required by the terms of the ordinance above quoted ; 
second, liability of the receiver to intervening petitioners Mulvane and 
the Parkhurst-Davis Mercantile Company for failure to fumish water 
in accordance with the terms of a spécial oral eontract therein pleaded. 

The question of the liability of a water company to respond in dam- 
ages to a résident of a city, the owner of property destroyed by fire, on 
account of the failure of the water company to fulfill its eontract with 
the city in furnishing an adéquate supply of water and a stipulated 
pressure for the extinguishment of fires, bas many times received the 
considération of the courts of last resort in this country, and the almost 
unîversal holding is that there is no such privity of eontract between 
the individual citizen, though a taxpayer who contributes to the fund 
disbursed by the city in the payment of hydrant rentals, and the water 
company, as will authorize any recovery for damages so sustained. 
Boston Safe Deposit & Trust Co. v. Salem Water Co. (C. C.) 94 Fed. 
338 ; Mott v. Manufacturing Co., 48 Kan. 13, 28 Pac. 989, 15 L. R. A. 
375, 30 Am. St. Rep. 267 ; Davis v. Waterworks Co., 54 lowa, 59, 6 
N. W. 126, 37 Am. Rep. 185 ; Becker v. Waterworks, 79 lowa, 419, 
44 N. W. 694, 18 Am. St. Rep. 377; Britton v. Waterworks Co., 81 
Wis. 48, 51 N. W. 84, 29 Am. St. Rep. 856 ; Hayes v. City of Oshkosh, 
33 Wis. 314, 14 Am. Rep. 760 ; Nickerson v. Hydraulic Co., 46 Conn. 
24, 33 Am. Rep. 1 ; Eaton v. Waterworks Co., 37 Neb. 546, 56 N. W. 
201, 21 Iv. R. A. 653, 40 Am. St. Rep. 510 ; Beck v. Water Company 
(Pa.) 11 Atl. 300 ; Phœnix Ins. Co. v. Trenton Water Co., 42 Mo 
A.pp. 118; Howsmon v. Water Company, 119 Mo. 304, 24 S. W. 
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784, 23.L: R. A. 146, 41 Am. St. Rep. 654; Fitch v. Water Co. (Ind. 
Sup.) 37 N^ É. 983, 47 Am, St. Rep. 258 ; Poster v. Water Co., 3 Lea, 
43; FerriSi V. Water Co., 16 Nev. 44, 40 Am. Rep. 485; Fowler v. 
Waterworks Co., 83 Ga. 219, 9 S. E. 673, 20 Am. St. Rep. 313; Bush 
V. Water Co.' (IdaHo) 43 Pac. 69 ; Wainwright v. Water Co., 78 Him, 
146, 38 ÏSr. t. Supp. 987; House v. Waterworks Co. (Tex. Sup.) 31 
S. W. 179, 28 L. R. A. 632 ; Waterworks Co. v. Brownless, 10 Ohio Cir. 
Ct. R. 620. 

The samé conclusion has been reached by the Suprême Court of this 
State in a case where the water company, by virtue of the terms of its 
contract with the city, expressly agreed it should be liable for such 
damages. Mott v. Manufacturing Co., supra. 

It has been universally held that a city owning its own waterworks 
cannot be held liable in an action for damages for failure to furnish suf- 
ficient water supply to extinguish fire. 3 Dill. Mun. Corp. 975 ; 
Fowler v. Waterworks Co., 83 Ga. 222, 9 S. E. 673, 20 Am. St. Rep. 
313 ; Wainwright v. Water Co., 78 Hun, 146, 28 N. Y. Supp. 987 ; 
Tainter v. City of Worcester, 123 Mass. 311, 25 Am. Rep. 90 ; Van- 
horn V. City of Des Moines, 63 lowa, 447, 19 N. W. 393, 50 Am. Rep. 
760; Hayes v. City of Oshkosh, 33 Wis. 314, 14 Am. Rep. 760; Men- 
del V. Wheeling, 28 W. Va. 233, 57 Am. Rep. 665; Wheeler v. Cincin- 
nati, 19 Ohio St. 19, 2 Am. Rep. 368 ; Black v. Columbia, 19 S. C. 413, 
45 Am. Rep. 785 ; Sievers v. San Francisco, 115 Cal. 654, 47 Pac. 
687, 56 Am. St. Rep. 163 ; Ukiah v. Ukiah Water Co. (Cal.) 75 Pac. 
773, 64 L. R. A; 231. A différent rule of liability has been laid down 
in Paducah L,umber Co. v. Paducah Water Supply Co., 89 Ky. 340, 
13 S. W. 554, 13 S. W. 249, 7 L. R. A. 77, 35 Am. St. Rep. 536, and 
Gorrell V. Greensboro Water Co. (N. C.) 32 S. E. 720, 46 L. R. A. 513, 
70 Am. St. Rep. 598, and perhaps other cases, which cases are not 
wanting in plausibility of argument for their support. 

However, the exact question has so often received the considération 
of courts bi the highest standing throughout the country, and the con- 
clusion reached has been so uniformly against the liability contended for 
by the intervening petitioners, that the doctrine of nonliability in such 
case must be received as the settled law. A city contracting for a sup- 
ply of water acts in its pfivate, as contradistinguished from its public 
or governmental, capacity, ând as theré is in this case no privity of 
contract between the water company or receiver thereof and the city, 
liability of the feceiver may not be predicated upon any contract right, 
and as no duty rested upon the water company to furnish to the indi- 
vidual owner an adéquate supply of water, with sufficient pressure to 
extinguish fires, as stipulated in its contract with the city, in the ab- 
sence of such duty no liability can be predicated upon its négligent fail- 
ure to comply with such contract. It follows the demurrers to the in- 
tervening pétitions, in so far as they are founded upon the gênerai 
liability of the receiver, claimed to exist by virtue of the contract exist- 
ing between the city and the water company, or any duty imposed by 
such contract, are sustained, and the intervening pétitions based thereon 
are dismissed. 

The interveni<!ig petitioners Joab Mulvane and the Parkhurst-Davis 
Mercantile Company make the further claim that during the month of 
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July, 1903, the one desiring more adéquate protection from loss by 
fire of his building than that afforded by the terms of the contract exist- 
ing between the city and the water company, and the other desiring such 
additional protection for its stock of merchandise contained in such 
building, entered into an oral contract with the receiver of the water 
company, by the terms of which oral contract, as pleaded in the inter- 
vening pétitions, the receiver agreed with petitioner Mulvane in the one 
case : 

"ïhat if your petltioner would construct a standpipe In sald building at his 
own expense, and would pay or cause his tenant to pay sald receiver the sum 
of flfty ($50) dollars per annum in addition to the regular meter rates, that 
he, the sald receiver, would supply and furnlsh such standpipe at ail tlmes 
with a (ull, adéquate, and sufflcient supply of water, with sufflclent pressure 
at ail tlmes for use In the extinguishment of Ares, and of the same pressure 
as it was agreed should be furnished tbe clty of Topeka and its inhabitants by 
the terms of the ordinance above mentioned." 

And aiso agreed with the intervening petitioner the Parkhurst-Davis 
Mercantile Company as foUows: 

"For and in considération of the payment by your petltioner to said receiver 
of the sùm of flfty dollars per annum in addition to the regular meter rates 
charged, agrées and undertabes to supply and furnlsh your petltioner with a 
fuli, adéquate, and sufflclent supply of water of sufflcient pressure for fire 
extinguishment purposes, and of the same pressure as that which It was 
agreed should be furnished the city of Topeka and the citlzens thereof by the 
ordinance above referred to." 

Against the claim of intervening petitîoners for damages for the 
breach of this oral contract so pleaded but one objection is presented or 
raised by the demurrer, namely, that the contract falls within the stat- 
ute against frauds and perjuries, and is therefore void and nonenforce- 
able. Is the objection well taken? In this state we hâve re-enacted 
the English statute of 29 Car. II, c. 3, § 4, which bas been in substance 
or exact language re-enacted by the several states of this Union. This 
act was raany times construed by the English courts of last resort prior 
to its re-enactment in this country, and has often received the con- 
sidération of the courts of this country. To such an extent is this true 
that the précise construction to be placed upon the act is no longer an 
open question. In the leading case of Warner v. Texas & Pacific Rail- 
way, 164 U. S. 418, 17 Sup. Ct. 147, 41 L. Ed. 495, Mr. Justice Gray, 
delivering the opinion in a case which arose under the statute of Texas, 
déclares this clause of the statute of frauds — 

"Applies only to agreements which, according to the intention of ail parties, 
as shown by the terms of their contract, cannot be fully performed wlthln 
a year, and not to an agreement which may be fully performed within the 
year, although the time of pei-formance is uhcertain, and may probably extend, 
and may hâve been expected by the parties to extend, and does in fact extend, 
beyond the year." 

The oral contract under considération in that case, and which was 
held by the court not to corne within the condemnation of the statute, 
was between the railroad company and the owner of a mill, by which 
it was agreed that, if the owner of the mill would furnish the ties and 
grade the ground for a switch opposite his mill, the company would put 
down the iron rails and maintain the switch for the benefit of tbe mill 
owner for shipping purposes as long as the mill owner should need it. 
132 F.— 45 
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The contract was made in 1874 and the action was brought for its 
hreach in-1892. . c; , ] 

li AdQptihg and applyihg the construction of the act as hère declared 
as the trtie fuie of cotistruetion, does the oral contra.ct pleaded in the 
intervenîne; pétition faUfwithin the terms of the act?; Manifestly the 
solution ofrthîs problem must dépend upon the exact language in which 
theorialiQontracfcis couched; for, if upon any contii;igenGy the contract 
pleaded might hâve been fully performed within one year f rom the date 
of its rnaking, it will notbe held within the statute, although it was not 
so performed, and although it may be seen therefrom it was not in con- 
tertiplâtioh of the parties that it ëhëùld be so performed within one year. 
, Th^ exact language of the cdiitract pleaded is, in considération of the 
érection of a standpipe and the ï)^yment of the sum of $50 pet annum 
in the one case by the owner of the building, and the payment of $50 
in the other case by the mercàfitile company, the receiver agreed to do 
what ? , Si?PPly said stï^ndpipe with water so long as the owner of the 
building might désire? Or might live? Or might own the building? 
Or so ,long as the mejç^ntile company might transact business in the 
buildingi or :other con0ngency? : No. "That he, the said receiver, 
wotild supply and furnish such standpipe at ail times with a full, adé- 
quate, 'and Sûfiicient supply of #ater, with sufficient pressuré at ail times 
for use''itt ,thç extinguishmeht of fire, and of the pressure as it was 
agreed should be furnished the cîty of Topeka and its inhabitants by the 
terms pf the ordjnance above mentioned." Obviously, and of necessity, 
a penriafiënt engagement was made, and this permanent agreement in 
légal tcihitètnplation is precisely such an agreement as' was considered 
by Châlicéllor Walworth in Piticln v. Long Island Railroad, 2 Barb. Ch. 
221, éf''A^. Dec. 320, reviewed by Mr. Justice Gray in Warner v. 
Texas & Pacific Railroad, supra,' and comîiiented upon with approval. It 
foUows the oral agreement made betweén the receiver of the water com- 
pany and 'the intervening petitioners, Mulvane and the Mercantile 
Company, is within thé Statute of frauds, void, and nonenforceable. 

The demurrers tO the spécial contracts, as pleaded therein, must be 
and are s'ustained. 



In re BROWN. 

roistrlct Court, S. D. lowa, Davenport Division. October 12, 1904) 

No. 1,535. 

1. BANKBtfPTOT — Occupation ov Allkged Banksupt — Peeson Bngaged 
ChiewtiIN Farming., , , , 

An alleged bankrupt for three years had resided on a farm of 300 acres, 
which he had bought, but on which he had pald little. He farmed less 
thàn 100' aères himself, but expended large sums In the purchase of hlgh- 
• bred cattle, which he kept on the farm for a time, and then sold them 
at ailcti^: gales, and In such business beeame largely indebted ; hls farm- 
Ing debts betng merély pomlnal. Helà, that he was not engaged chlefly 
In fannlng, and was subject to proceedings in Involuntary bankruptcy. 

f 1. What perSons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank y. First Nat. Bank, 42 C. C. A. 4, 
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In Bankruptcy. On învoluntary pétition. Trial to the court, a 
jury having been waived by stipulation. 

H. H. Sheriff and D. W. Hamilton, for creditors. 
J. W. Carr and Henry Volmer, for alleged bankrupt. 

McPHERSON, District Judge. Near the end of the trial, the 
alleged bankrupt waived further évidence as to the allégations of 
acts of bankruptcy by Brown within the four months of filing the 
pétition. Such waiver was not necessary, because it had already 
been established by the testimony of Brown that most flagrant acts 
had been by him commi1;ted in turning practically ail of his property 
over to his father-in-law, at much less than its value, for an anté- 
cédent debt; Brown being insolvent, which both he and his father- 
in-law well knew. The évidence shows that Brown is wholly with- 
out conscience as to ail his creditors, excepting his relatives. 

The only controverted question is whether Brown is engaged 
chiefly in farming or the tillage of soil. The following cases are 
cited: In re Mackey (D. C.) lUO Fed. 355; In re Drake (D. C.) 114 
Fed. 229; In re Thompson (D. C.) 102 Fed. 287; Wulbern v. 
Drake, 120 Fed. 493, 56 C. C. A. 643. I shall not review thèse 
cases. The question is not so much one of law as it is of fact. 

Congress, for reasons satisfactory to that body, has so legislated 
that a corporation cannot voluntarily go into bankruptcy, and that 
a natural person, engaged chiefly in farming, cannot be thrown into 
bankruptcy. It is not for the courts to question the wisdom of 
such provisions. Brown for three years has resided on a farm of 
300 acres, to which he held the légal title, but for which he paid 
little or nothing; the purchase price being represented by a mort- 
gage thereon. He farmed some. The présent season he culti- 
vated about 40 acres of corn, raised about the same of oats, had a 
little hay. Some of the land he rented for grain rent. The balance 
is pasture. Such for the current year, as well as for two or three 
years, has been part of his business. But such has not been ail of 
his business, nor has it been chiefly his business. Aside from his 
debts to his wife's father, practically ail of his debts (and they are 
large) were created in buying finely bred cattle, or money borrowed 
from banks and used in buying such cattle. He would buy finely 
bred cattle, take them to the farm, feed them in part from the farm, 
and in part from prepared foods bought in the cities. After keep- 
ing such cattle for a time, he would hâve sales. Thèse sales were 
after advertisements. The cattle would be scheduled in catalogues, 
setting forth a description of each animal, giving the breeding and 
ail particulars usually found in such catalogues. His debts from 
farming are nominal. His debts in buying and selling fine cattle 
are large. Therefore, I am persuaded that he was chiefly engaged, 
not in farming, but in buying the cattle, fitting them for such sales, 
and then selling them. 

An order will be entered adjudicating him a bankrupt. 



708 132 FeDEEAIi EBPOETER. 

In re WTMAN, 
(District Coflrt, -^J. D. Ca}ifp];nia. September 27, 1904.) 
"■ '• •' Na-13;848.- 

L rPABBAS COBPTTS— FIJPEBAL COUETS— DiSOHAEOE OF, STATE PbiSONER. 

it.Js only In exceptlonal cases that a fédéral court will dlscharge a 
ptisôçèr In the custody of state ofBcers, chargea with the violation of a 
Sftate statute, on a wrlt of habeas corpus, and tlius prevent hls trial in 
the courts of the state. even though It Is alleged that such statute is in 
conflict with the Constitution of the United States. 

On application of Charles Wyman for Writ of Habeas Corpus. 
Robert H. Countryman, for petitioner. 

DE HAVEN, District Judge. Application for a writ of habeas 
corpus. The petitioner allèges tliat he is imprisoned by George W. 
Wittniftp chief of police of the city and county of San îi'rancisco, under 
and byvirtue of a warrant of commitment issued by one of the police 
judgeç of said city and çounty, for trial upon a complaint charging him 
with a violation of the primary élection law of the state of California. 
The objeçt sought by the pétition is to secure the discharge of the pe- 
titioner without trial in the courts of the state. It is alleged in the pé- 
tition that th,e statute which the petitioner is charged with violating is 
répugnant to the Constitution of the state, and it ig further alleged in 
gênerai terms that suçh statute is in conflict with the Constitution of 
the United States. It was said ty the Suprême Court in Andrews v. 
SwartZi isé^U. S. 27g, 15 Sup, Ct. 389, S9 L. Ed. 423: 

"The repijgnaijey of a, statute to the Constitution of the state by whose 
Legislatiwô Jt waa enactçd, çannot- authorlze a writ pf habeas corpus from a 
court of the tJnited States" ùnless' the petitioner Is in custody by virtue of such 
statute, abd, unless àïso the statute is in conflict with the Constitution of the 
United States." ' 

Withotit passing upôn the validity of the statute in question, and as- 
suming, for^the purposes of this décision only, that the court would 
hâve jUfisdiçtîdn tô ifesue. the writ upoh the facts alleged, it will be 
sufficient fo "éay that thè, application for the writ must be denied upon 
the authc^riîy of Baker v. Grice, 169 U. S. 284, 18€up. Ct. 323, 42 L. 
Ed. 748; îiëw York v. Ëïio, 155 U. S. 89, 15 Sup. Ct. 30, 39 L. Ed. 
80 ; Pepke V. Cronan, 155 U, S. 100, 15 Sup. Ct. 34y 39 L. Ed. 84. 
In the first of thffse câSes it was Jield that the fédéral courts ought not, 
excèptih çaséS of pëcûliar urgency, to discharge a prisoner charged 
with vip}atirig the laws bf a state, in advance of his trial in the courts of 
the stàtë; ' ârid ,it was ftlr'ther said in the opinion : 

"After a final determinatioi^, of the case by the state court the fédéral courts 
will even then Berieràlly leaye the petitioner tp his remedy by writ of errot- 
from this'cJitirt. The reasén tor thls course Is apparent. It is an exceeding- 
ly délicate «^iJùKMietion ^vén to the fédéra! courts by whlch a person under 
an Indlctment In a state court and subject to its laws may, by the décision 

If 1. Jurisdiction of fédéral courts in habeas corpus proceedings, see note 
to In re Huse, 25 C. O. A. 4. 

See Habeas Corpus, vol. 25, Cent. Dig. §§ 40, 43. 
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of a sîngle judge of the fédéral court, upon a writ of habeas corpus, be taken 
out of the custody of the ofBcers of the state, and flnally discharged therefrom, 
and thus a trial by the state courts of an Indictment found undeir the laws 
of a state be flnally prevented." 

There are no exceptional facts presented hère to justify the interfér- 
ence of this court ; on the contrary, ït appears f rom the pétition itself 
that the offense with which the petitioner is charged is one properly 
triable in the state courts, and those courts hâve full jurisdiction to 
pass upon the validity of the statute for the alleged violation of which 
the petitioner is being prosecuted. 

Application for writ denied. 



Tn re GLOBE SEC. CO. 

(District Court, S. D. New York. May 2, 1904.) 

1. BANKBTrPTCT—CoKPOBATioNB— Pétitions in Différent Districts. 

A corporation is an Individual within the meaning of gênerai orders In 
bankruptcy No. 6 (89 Fed. v), providlng that, in case two or more pétitions 
shall be flled against the same individual in différent districts, the first 
hearing shall be had In the district where the debtor bas bis domicile ; 
and under such rule, where two pétitions are flled against a corporation, 
one in the state by which it was incorporated and one in the district 
where It does business, proceedings in the latter district will be stayed 
until a hearing bas been had in the court of the domicile, leaving it to such 
court to détermine under the provisions of Bankr. Act July 1, 1898, c. 541. 
§ 32, 30 Stat 554 [U. S. Comp. St. 1901, p. 3434], in which court the case 
can be proceeded with for the greatest convenience of the parties in in- 
terest 

In Bankruptcy. On motion for stay of proceedings. 

Potts & Higgins, for the motion. 
Myers & Goldsmith, opposed. 

HOLT, District Judge. This îs a rnotion to stay proceedings in 
this case. On the morning of April 18th two distinct pétitions in in- 
voluntary bankruptcy were filed by separate creditors — one in the 
United States District Court for the District of New Jersey, and one 
in this court — against the Globe Security Company, a corporation or- 
ganized under the laws of New Jersey, doing business in the city of 
New York. The second section of the bankrupt act (Act July 1, 1898, 
c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]) authorizes péti- 
tions in bankruptcy to be filed in the district where the alleged bankrupts 
had their principal place of business, resided, or had their domicile for 
the preceding six months, or the greater portion thereof. When, 
therefore, a bankrupt résides in one district, and does business in an- 
other, the courts of each district hâve concurrent jurisdiction; and in 
the case of a partnership, where différent members of the firm réside 
in différent districts, several courts may hâve concurrent jurisdiction. 
The sixth bankruptcy rule (89 Fed. v) provides that in case two or more 
pétitions shall be filed against the same individual in différent districts 
the first hearing shall be had in the district where the debtor has his 
domicile, and in case two or more pétitions shall be filed in différent 
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districts by différent members of the same partnership for an adjudî- 
çatibri Gf the bankniptcy of sàlid partnership the court in which the 
pétition is first filed, having jurisdiction, shall take jurisdiction over ail 
prpçeedings in such bankruptcy until the same shall be closed. The 
rule further provides that the court sq retaining jurisdiction shall, if 
satisfiëd that it is for the greatest convenience of parties in interest that 
another of said courts should proceed with the cases, order them to be 
transferred to that court. I think, under this rule, that a corporation is 
to bê held to be an individual; that a corporation is presumed to hâve its 
domicile in the state which created it ; and that, therefore, the first hear- 
ing in tliis matter should be had in the district of New Jersey. Any 
questions relating to the convenience of parties in interest should be 
heard and decided by the District Court in New Jersey. 

The motion is therefore granted. The order should be settled on 
notice. 



UWINN V. IRON BELT BUILDING & LOAN ASS'N. 
(Circuit Court, W. D. Virginia. June 1, 1904.) 

1. BmilDINO AND LOAH ASSOCIATIONS— iNSOLVENCr—AcCOUNTINO WITH BOB- 
BOWING StOCKHOLDEES. 

Where the loan contracta of , a building and loan association are not 
nsurious, a borxowlng stockholderi on a sehlement with the association 
after Its Insolvency, is not entitled to crédit on his loan for premlums 
pald during Ita solvency. 

In Equity, 

Edward Lyle, for exceptant. 
C. A. McHugh, for receivers. 

McDOWELL, District Judge. It has long been a settled rule of 
equity that, where a borrower at a usurious rate of interest asks relief, 
he is rnade to do equity by paying the principal of the debt and légal 
interesil It is only following this rule to allow a borrowing stockhold- 
er in a building and loan association, who has paid usurious interest in 
the form of premiums, to hâve crédit, on a settlement with an associa- 
tion thàt has broken down, for ail such premiums paid by him. The 
contràct hère between the association, which is a Virginia corporation, 
and its borrowing members, however, has been held by the Court of Ap- 
peals of Virginia (Bosang v. Iron Belt Ass'n, 96 Va. 119, 30 S. E. 440) 
to be free from usury. If from the cases holding the borrowing stodc- 
holder entitled to crédit for premium payments there are subtracted 
those in which the prçmium was held to be usurious (such as Douglass 
V. Kavanaugh, 90 Fed. 373, 33 C. C. A. 107; Southern Ass'n v. John- 
son, 111 Eed. 663, 49 C. C. A. 518; and Coltrane v. Blake, 113 Fed. 
791, 51 C. C. A. 457), I think the weight of fédéral authority is to the 
effect that no, crédit should be given for "earned" nonusurious premium 
payments, or for nonusurious premiums paid in monthly installments 
prior to the insolvency of the association. Sullivan v. Stucky (C. C.) 
86 Fed. 491 ; Towle v. American Ass'n (C. C.) 61 Fed. 446 ; MacMur- 
ray v. Go^ney (C. C.) 106 Fed. 13 ; Manship v. New South Ass'n (C. C.) 
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110 Fed. 862 ; Miles v. New South Ass'n (C. C.) 111 Fed. 968. There 
is some conflict among the state courts on this question, but in reason it 
seems to me that the above rule is the more équitable. To give a bor- 
rowing stockholder crédit for nonusurious premium payments, made 
by him while the association is still solvant, is, in effect, to annul in 
part his contract ab initio, give him the same rights as a borrower 
at usurious interest, and to Sirow ail the losses on the nonborrowing 
members of the insolvent association. So to do is to lose sight of the 
fact that the borrower is a member of the association, a partner, so 
to speak, who would hâve been benefited by the good fortune of the 
association, and who should equitably share in its losses. 
I am of opinion that the exception of Mrs. Webb should be overruled. 



VICTOR TALKING MACH. CO. V. ARMSTRONG et al, 

(Circuit Court, S. D. New York. October 4, 1904.) 

1. UnirArB COMPETITION— Duplication or Talking Machine Recobd8. 

The duplication of disk records of vocal and Instrumental muslc for 
use In talking machines by taking an Impression thereof with a matrix, 
and placing the copies so made in the market, colored In Imitation of 
the originals, and bearing the same numbers by which they are marked 
by the original manufacturer and designated In Its catalogue, constitutes 
unfalr compétition. 

In Equity. Suit for unfair compétition. On motion for preliminary 
injunction. 

Horace C. Pettit, for the motion. 
Jones & McCormack, in opposition, 

LACOMBE, Circuit Judge. The complaînant manufactures and 
sells records of vocal and instrumental music for use with talking ma- 
chines (phonographs). Thèse records are of the variety knovvn as 
disk records, and are thus produced. The orchestra or the singer 
exécutes the particular pièce in front of a machine which receives the 
waves of sound and records them in a groove eut or traced out on the 
surface of a flat disk of material appropriate for receiving and retaining 
impressions. It is manifest that this record varies as the exécution of 
the pièce varies. If the pièce be executed by a fuU orchestra of talent- 
ed and highly trained performers playing in perfect accord, the record 
is not the same as that which would be produced by an insufficient num- 
ber of instruments badly tuned, and played by persons of small skill 
and not in perfect time. From this original record a matrix is cast, 
from which again other disks are produced — dupUcate originals, they 
may be called — which are sold to the public, and when placed in a phono- 
graph reproduce, so far as the defects of such an instrument will per- 
mit, the sounds which were received by the recording instrument. 
The complainant, besides producing disks recording music produced by 

f 1. Unfair compétition, see notes to Scheuer T. MuUer, 20 0. C A. 165; 
Lare v. Harper & Bros., 30 C. O. A. 376. 
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perfôrmers of ordînary aWIity, has undertaken to provîde a superîor 
grade of record, where the music has been produced by well-known 
artists. To illustrate, it has, at very large expansé, secured the serv- 
ices of Mme. Calve, of Sig. Campanafi, of Sig. Carilso, and of others 
to sing Certain selected pièces before its recording instruments, thus 
obtaining records of a higher grade, whieh it offers to the public at a 
price iti excess of that charged for ordinary records. Complainant's 
ordinàry records are plain black disks, with some gilt lettering in the 
centef ; îtà higher grade disks are also black, with a red center, upon 
which eentér appear, in gilt, its well-known trade-mark of a dog listen- 
ing at a phonograph, aiîd some lettering designating the pièce of 
music, Mth the maker's natoe and address. The défendants hâve taken 
some of complainant's records — the duplicates sold to the public — and 
from them hâve produced matrices, and from thèse matrices hâve pro- 
duced disk records which they offer for sale. Thus they save them- 
selves the expense of securing an exécution of the musical pièce by 
singer or ôtthéstra. Défendants' disks are brown, so dark in shade 
as to be nearly black, and hâve a red center upon which appear, in gilt, 
an eagle, with the description of the pièce of music, and the maker's 
name. i 

The complainant contends that défendants hâve no right to take the 
disks wMch it produced as records of a pièce of music specially execut- 
ed, and repfoduce from them duplicates thereof. The novel and in- 
teresting question thus presented need not now be discussed. Défend- 
ants contend that no one can hâve a trade-mark in a color alone, and 
that thereforecomplainaftt has no right to exclusive use of the "red seal" 
in the center of a disk as designating its superior and costly grade of 
record. In this case, however, we hâve much more than the use of a 
color, and the law of unfair compétition may fairly be invoked. On 
every record of any particular pièce of rhusic which complainant sells 
there is apriyate number, a shop number ; there is also a number, which 
agrées with the; number on printed catalogues which are distributed to 
the public,, thijis facilitating the, sélection and ordering of goods. Both 
thèse Hunjîsers hâve been reproduced on copies of complainant's records 
sold by défendants. To illustrate : From the exhibits before the court 
it appears that the record of a pièce of music called "Navajo," offered 
for sale by camplainant, has the shop number "A. 960" and the cata- 
logue nuti^ber "2644," and a like record of "Navajo" offered for sale 
by defeiftdants bears upon its face both thèse numbers. Moreover, the 
records thenlsfilves, i. e., the grooved Unes through which the records 
of original} Sound waves are presented for reproduction to the "talk- 
ing machinef' , are absolutely identical on both disks, whereas in every 
original exécution of 3. pièce of music there are slight variances, which 
would bftpreSserved in an original record thereof. 

Complaisant is entitled to a preliminary injunction against the "man- 
ufactura, and sale of disk records, black or nearly black in color, with 
a red seal center inscribed with décoration and letters in gilt, when such 
records iCOntjain the shop numbers or catalogue nXjmbers of complain- 
ant's disk records, or when the sound-recording grooves thereon are 
copies bf thfi grooves on complainant's disk records." 
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CRANE CO. T. GUANICA CENTEALB. 
(Circuit Court, S. D. New York. September 6, 1904.) 

1. REMovAt op Causes— JuBiSDicTiON oï Fedebal Cottet. 

Where a fédéral court Is without jurlsdictlon of a cause on removal, 
It Is net conferred by the acts of the plaintiff in partlcipatlng in steps 
taken in the suit after removal. 

2. Same— Amotjnt in Conteovebsy— Oounteeclaim. 

Whether the amount of a eounterclaim set up by a removing défend- 
ant may be added to the plaintifC's claim to give the fédéral court juris- 
diction of the cause is at least so doubtful under the authorities as to 
require that court to décline jurisdiction. 

On Motion to Remand to State Court 

E. M. Leventritt, for the motion. 
J. R. Savage, opposed. 

LACOMBE, Circuit Judge. The action, which îs one to recover 
$1,022.61 for goods sold and delivered, was brought in the city court 
of the city of New York. The défendant answered, setting up a 
eounterclaim in the amount of $3,500, and removed the cause into this 
court. Varions steps hâve been taken since removal, such as demand 
for bill of particulars, examining witnesses on commission, etc. ; but 
if this court has no jurisdiction under the statute, that circumstance is 
immaterial. Broadway Ins. Co. v. Chicago G. W. R. Co. (C. C.) 101 
Fed. 507. 

The single question presented hère is whether, in determining what 
is the matter in the dispute, the amount of the eounterclaim shall be 
added to the amount of the claim, or whether the latter only shall be 
considered. On this proposition there is a conflict of authoritv. Mc- 
Ginnity v. White, 3 Dill. 351, Fed. Cas. No. 8,802 ; Clarkson v. Manson 
(C. C.) 4 Fed. 257 ; La Montagne v. T. W. Harvey Lumber Co. (C. C.) 
44 Fed. 645. The question is, to say the least, a doubtful one, and 
where a substantial doubt exists as to the jurisdiction of the fédéral 
court the cause should be remanded. 

It is so ordered. 

1[ 2. Jurisdiction of circuit courts as determlned by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribllng Shoe 
Co. V. Roper, 36 C. C. A. 459. 

See Removal of Causes, vol. 42, Cent. DIg. 15 131, 220. 



714 132 FEDÏSnAL EBPORTEai. ' : 

In re ASIMON. 
.!(Clr(rnît Court, S. D. Néir Yotk. October 13, 1901) 

]. HaBEAS OOKPUS— FEDERAL COTJBTS— DiSCHAKGB OF STATE PeISONEE. 

A prlsoner, in eustody uuder conviction for an aet In violation of a 
State statute, which tiad no relation to the authority or laws of the 
United States, or the opérations of tlie gênerai governmcnt, or Its relations 
to foreign governments, and whose conviction bas been affirmed by the 
hlghest court of tiie state, wlll nbt be discharged by a fédéral court by 
writ of habeas corpus, on the ground that the statute under whicb hla 
sentence vvas imposed was passed after the oflfense was commltted, and 
Is therefore as to such offense an ex post facto law, but will be lef t to 
hls remedy by direct proceedings in error In the Suprême Court of the 
United States, espeeially where a hearing can be bad therein long before 
tbe expiration of the term ot imprisonment to which he would be sub- 
ject, were the statute complained of elimlnated. 

On Pétition for Writ of Habeas Corpus. 

Petitloner , was convicted of an offense against the laws of the state. He 
appealedto the Appellate Division (87 N. Y. Supp. 358) gjid tbe Court of Ap- 
peals (71 N. E. 1135) ot the state, both of which trlbunals afflrmed the convic- 
tion. Hè asks ior a summary dlscbarge from eustody on the ground that the 
statute or statutes under which sentence was Imposed are ex post facto laws, 
havlng been passed since the offense was commltted, and therefore obnoxious 
to tlie Constitution of the United States. 

L. J. Morrison, for petitioner. 

Wm. Travers Jérôme and Robt. C. Taylor, opposed. 

LACOMBE, Circuit Judgë. If any point of practice is well settled 
in the fédéral courts, it is that, "except in peculiar and urgent cases, 
the courts o| the United States will not discharge the prisoner by habeas 
corpus in ad-^-ance of a final détermination of his case in the courts of 
the state, and even after such final détermination in those courts wilî 
génerally leaye the petitioner to the usual and orderly course of proceed- 
ing by writ of ërror from the United States Suprême Court." Whitten 
V. Tomlinsori, 166 U. S. 231, 16 Sup. Ct. 297, 40 h. Ed. 406. 

This case is not peculiar or urgent; in the sensé in which those words 
hâve been used by the Suprême Court. In re Neagle, 135 U. S. 1, 10 
Sup. Ct. 658, 34 L. Ed. 55 ; In re Loney, 134 U. S. 372, 10 Sup. Ct. 
584, S3i;j:Ed: 949; Wildenhlrs' Case, 120 U. S. 1, 7 Sup. Ct. 385, 30 
1,1 Éd. 5éè. The prisoner is kot iri eustody by authority of a state for 
an act donc or omitted to be do.ne in pursuancè of à law of the United 
States, or otherwise involving the authority or opérations of the gên- 
era! government, or its relations to foreign nations. The "constitu- 
tional" point raised hère could hâve been equally well raised before 
the appellate tribunals of the state, and it was stated on the argument 
(and not denied) that it was there raised. It can be presented to the 
United States Suprême Court in the usual and orderly course of proceed- 
ing by writ of error to the state court. The record upon such writ of 

f 1. .Turisdictlon of fédéral courts ia habeas corpus proceedings, see note to 
In re Huse, 25 a C. A. 4. 
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error need be no more voluminous than upon appeal in Kabeas corpus, 
since question is made only of the sentence, not of the conviction. 

Moreover, a hearing upon writ of error would be had in due course 
long before the expiration of the term of imprisonment to which peti- 
tioner would be subject, were the alleged ex post facto sta tûtes of which 
he complains eliminated. Inasmuch as his conviction has been afifirnied, 
and is not questioned hère, it niust be assumed that the prisoner is guilty 
of the offense ; and since the point raised in his behalf deals only with 
the sentence inflicted, he sufïers no hardship in having, pending his 
appeal, to wait in jail for some period less than that which would hâve 
been expressed in the sentence, had it been framed according to his 
theory of construction. 

The writ is dismissed. 



HENRY V. ILLINOIS CENT. R. CO. et al. 

(Circuit Court, S. D. lowa, W. D. May 8. 1903.) 

1. Removal oï Causes— Sepabable Contboveest— Action pob WRONGFUii 
Death. 

Where the pétition in an action against a railroad company and an 
engineer of one of its trains for negligently causing the death of plain- 
tiff's Intestate is based on the lowa statute glving a right of action for 
wrongful death, which has never been construed by the courts of the 
State to create a joint liablUty in such cases, and allèges acts of négli- 
gence on the part of the railroad company with which its eodefendant 
had no concem, and which are essential to make out a cause of action 
under the state law, a separable controversy Is dlsclosed, and the cause 
is removable on pétition of the railroad company showlng diversity of 
citizenship, and alleging that the joinder of défendants was for the 
fraudulent purpose of preventing a removal. 

On Motion to Remand to State Court. 

Shaw, Sims & Kuehnle, for plaintifï. 

W. S. Kenyon and C. M. Harl, for défendant. 

McPHERSON, District Judge. This case was brought in the district 
court of Crawford county, lowa, and was removed to this court by order 
of said State court on the pétition and bond of the corporate défendant 
Illinois Central Railroad Company. The plaintifï is a citizen of lowa, 
and the railroad company is a citizen of Illinois. The défendant Chap- 
man is a citizen of lowa. The plaintifï moves to remand because there 
is no separable controversy. From the pétition it appears that plaintifï 
is the administratrix of the estate of Patrick Henry, deceased, who was 
killed January 13, 1902, by one of the trains of the défendant, between 
the stations of Arion and Denison, lowa. Henry was in the service 
of the company, his duties being that of a track walker, going back and 
forth daily over a few miles of the track to see that the track, railroad 
bed, etc., were in suitable condition. Some time during the forenoon 

H 1. Separable controversy ground for removal of cause to fédéral court, 
see Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytown Minerai Co., 
35 V. G. A. 155. 
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of. the day 61 his death^ while walking the track, going west, about V/Ç 
miles.îfrômthe station, a train moving in the same direction st'ruck 
Henry irombehind, killing him instântly; and it is for this that this 
action isbrought. It is alleged that Henry was without fault or blâme. 
jDef endant Chapman was the locomotive éngineer in charge of the en- 
gine pnlling the train. At the time in question there was no regular 
or schedtile train due at that point. Henry was not notified of the 
train in question, and he had no knowledge thereof until just before he 
was struck, when it was too late to get from the. track. The train un- 
der thé control of Chapman was running at an exceedingly high rate 
of speedj and was nin wantonly, reeklessly, and negligently by him, the 
said Chapman, against the said Henry. The bell was not ringing, nor 
the whistle sounded, and no alarm given to Henry. And, finally, it is 
alleged that the death of Henry was caused by the joint and concurrent 
négligence of both the railrdad company and Chapman. Damages 
in the sum of $15;,000 are asked. The pétition for removal is in due 
and the usuàl form, véfiJied by one of the attorneys. It also recites that 
Chapman is joined with.thesfraudulent and sole purpose of preventing 
the remoyal., It is also made to appear that at a prior term of the state 
court the plaintifï commenced an action on the same state of facts, and 
défendant çompany obtajned an order of removal, after which plaintiff 
diSfflissed'the case, and still later brought this action. 

Plaihjïtf, in support oî Hîs rriôtiott'to remand, cites and relies on the 
ease;Qf:%ilroad Çp.. v;'%p?i, J,79 tj. S. 131, 31 Sup. Ct. 67, 45 L. Ed. 
131. I kmow of no case in the boofcg on the question of removal more 
frëquently cited, and more generally misunderstood, if I know what was 
thereiîi' d^tided, than thë Dixon Gase. What was that case ? The com- 
pany, éngineer, and firéplân were jpined as défendants. • Dixon was 
crossing the tracks on a public highway. The éngineer and fireman 
were in charge of the train, and they negligently run the train over the 
said Dixon. In what the négligence consisted is not alleged, and does 
not appear. The state court deçied the removal, and the Suprême 
Court of Kentucky affirmed the, ruling. The kernel of the décision of 
the United States Suprême Court is in the first paragraph of the opin- 
ion of Chief Justice Fuller, wherein it said : 

"The question to be detennlned. Is wlietlier the Court of Appeals of Ken- 
tucky çrred in afflrmlng the action of the Boyd circuit court in denying the 
application to reiDove. And that dépends on vvhether a separable controversy 
appeared Cïi the. face of plaintiff 's pétition or déclaration. If the liability of 
défendants, as Set forth in that pleading, was joint, and the cause of action 
entire, then the controversy was not separable as matter of law, and plain- 
tiïï's j>urpose in joining Qhalkey an^ Sidles was immaterial. The pétition 
for rempval did nc^t Charge fraud In that regard, or set up any facts and cir- 
cumsta:nceiSi ' indicative thereof, and plaintiff's motive in the performance of 
a lawful aét was not bpen to inquiry." 

In the case at bar fraud is charged in the pétition for removal. But 
what, to my mind, is much more important, then follows. As known by 
ail the profession, the wrongful killing of a human being could not, 
at common law, be the basis of an action for damages. Ail the courts 
hâve so held over and over again. The, cause of action is statutory, 
and statutory only. And the Kentucky statute under which the Dixon 
Case was brought provides that a civil action may be brought, and then 



HENET V. ILLINOIS CEKT. E, CO. 717 

récites that "damages iha5? berecovered for such death from the corpora- 
tions and persons so causing the same." The Kentucky Court of Ap- 
peals, in construing the Statutes, decided that thç company and en- 
gineer were jointly liable ; or, in the language of Chief Justice FuUer : 

"And in this case the Court of Appeala [of Kentucky] held that the com- 
pany and its engineer and fireman were jointly liable for Dlxon's death, if 
eaused by the négligence of those employés ; and that the cause of action as 
alleged against ail the défendants was an entlre cause of action; * * * 
and, « • * if the liabillty was not joint, then separable contre versies 
existed." 

Aside from arguments and the citation of cases, this is the Dixon 
Case. From this it will be seen that the case was brought under a Ken- 
tucky statute, which.was construed by the highest court of the state 
to créa te a joint liability of both the company and the wrongdoer em- 
ployé. And such a construction of a state statute wôuld be of.binding 
force on the United States courts. lowa bas a statute without which 
this action could not bave been brought, but it merely provides for a 
cause of action to be brought by the représentative of the estate of the 
person killed. But in no other respect is it hke the Kentucky statute, 
and it has never received such construction as was given the Kentucky 
statute by the Court of Appeals of that state. It Will also be observed 
that in the Dixon Case no spécifie acts of négligence were chargéd, and, 
so far as appears from either the opinion of the Court of Appeals of 
Kentucky or from the opinion of the Suprême Court of the United 
States, no effort was madë to bave' the f acts set forth. And it will also 
be observed that there was neither allégation nor proof of fraud 
in the Dixon Case for joining the employé as a code fendant. The 
Dixon Case bas recently been reviewed by Judge Amidon in the case of 
Helms V. R. R. (C. C.) 120 Fed. 389. While that décision was decided 
on the circuit, and therefore is not authoritative, yet it is so convincing 
to my mind, and so exhaustive of the whole question, that but little or 
nothing is left to be said. I adopt the argument used in the opinion of 
that case. 

What occasioned the death of Henry, relying on the allégations of the 
pétition ? It was partly because of the high and négligent rate of speêd 
of the train, with no signais or alarm given. Both the company and 
Chapman could traverse that allégation. But why was Henry not on 
the lookout for the train? Because, as the pétition allèges, Henry was 
not apprised of the coming of this irregular train, and from ail Henry 
could ascertain before stairting on bis trip of inspection he had no rtzson 
to expect the train. How could Chapman traverse that allégation? 
How could Chapman be responsible for what Henry failed to ascertain 
after diligent inquiry? And it will be remembered that under the lowa 
practice plaintifï must allège and prove that Henry was free from con- 
tributory négligence. While that is not the rule of this court after the 
case is once removed, but if, from aU the évidence, it appears that 
Henry was guilty of contributory négligence, there can be no reeovery. 
How could Chapman be held responsible for the négligent failure of 
some train dispatcher to signal, or give notice to plaintiff or others of 
the running of this train? To hold that this action is not separable is 
to so hold in the face of the fact that évidence of négligence can be intro- 
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dtjced raplînst the company of acts of which Chapman had nothing- 
whatever to do, and, in the very nature of things, could not hâve been 
cbnnected with. In my judgment, the action is separable. 
The motion to remand is overruled. 



In re VASTBINDER. 

(District Court, M. D. Pennsylvanîa. October 6, 1904.) 

No. 492. 

1. BaNKEUMCT— PkOPEBTT T7NDEB LbVT OIT EXECUTION— EiSHT 01" TRUSTEE 

TO Sell. ' 

Jua, adjudication In bankruptcy draws to the bankmptcy court jurls- 
dlctlon to admlnlster ail the property of the bankrupt estate not In the 
acttlài custody of some other court, and the trustée Is entltled to sell 
property to the exclusion of a sheriff, although the latter may hâve a 
vàlW lien thereon by vlrtue of the levy of an exécution more than four 
months prlor to the bisinkrnptcy. 

2. Same-JStay of Bxecutioîs aftkb Bankbuptot. 

A sheriff havlng made a levy by vlrtue of a flerl fadas on the goods 
of the baiikrupt more than four months prlor to bankruptcy, a vendltloni 
expoÉBS ^as Issued to inàké a sale, penâlng whlch the défendant flled a 
voltintary pétition. HeU that, notwlthstandlng the validity of the levy, 
thè Tend. ex. must be stayed ; It not being essentlal to the levy that it 
sbouîd be executed, and the goods baving been drawn into the control of 
the bankruptcy court 

In Bankruptcy. Sur pétition of trustée to stay sheriflf's sale of 
Personal property. 
See(D.C.) 126 Fed. 417. 

AJerrick & Young, for trustée. 

David Cameron, for exécution créditer. 

ARCIîBALD, District Judge. At the time the previous pro- 
ceedings were instituted the respondent's goods were under levy 
upon a fi. ,fa. issued out of the common pleas of Tioga county. 
This was stayed by the court; but, the proceedings having been 
dismissed in May last (Troy Wagon Works v. Vastbinder [D. C] 
130 Fed, 3^?), a ver^d. ex. was sued out to enforce the lien of the 
levy, following which, a month later, the respondent was declared 
a bankrupt on his own. pétition. Under the writ now in his hands 
the sheriff has advertised the goods for sale ; and the trustée, hav- 
ing meanwhile obtained an order of court for the same purpose, has 
donc likewise. 

The question is, which is entitled to proceed? and it seems to me 
under the çircumstances that the trustée is. While the lien of the 
levy, if it has been properly kept up, is not divested by the présent 
proceedings, antedating, them^ as it does, over four months, it is 
not neçessary to its préservation or enforcement that the goods 
should be actually disposed of by the sheriff on the vend. ex. The 
trustée took subject to the levy, and the exécution créditer will be 
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entitled to be paid out of the proceeds realized from the' goôds, 
without regard to who may happen to sell them. But, bankruptcy 
having intervened, jurisdiction over the property of the bankrupt 
has been drawn to this court, under the direction of whicli the estate 
is to be now administèred, and to this forum parties who hâve 
daims thereon by way of lien or otherwise are remitted for the 
ascertainment and estabHshment of their rights. There is no valid 
reason why, in disregard of this, the trustée should be compelled 
to follow the fund arising from the goods elsewhere; and it would 
reverse the natural order and complicate matters to require him 
to do so. 

The case of Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. 
Ed. 122, on which reliance is placed, was différent. That was a 
creditors' bill, by which not only did the complainant secure a spé- 
cifie lien, but the court in which it was filed obtained direct juris- 
diction over the property against which the equity was asserted ; 
and it was with référence to that situation that the bankruptcy 
proceedings were held to hâve no effect. But in the présent in- 
stance the goods are not under the dominion of another court. 
They hâve simply beeii taken by the sherifï upon process as an 
officer of the law, the same as they might be by a constable on an 
exécution from a magistrate, or a bailifï under landlord's warrant on a 
claim for rent. Surely, in the latter instances, the trustée should not 
be subjected to the uncertainties of a justice'» court, or the irre- 
sponsible action of a landlord, and, if not, why should he any more 
give way to an exécution in the hands of the sheriff? 

The pétition is theréfore sustained, and the writ of vend. ex. in 
the hands of the sherifï stayed. 



In re DUNN HARDWARE & FURNITURE CO. 
(District Court, E. D. Nprth Carplina. October 6, 1904.) 

1. Bankbuptct— Peoop OF Claims— B^bl'M. 

A claim against a bankrupt is not entitled to considération unless proved 
In accordance with the provisions of tbe act and the forma prescrlbed 
thereunder. 

2. Same— Claim to Peoperty— Conditional Sale. 

A réservation of title to property in a contract, which amounts, in ef- 
fect, to one of conditional sale, and which is void under the laws of the 
State for want of registry, except as between the parties, Is ineffective as 
against the trustée In bankruptcy of the purchaser. 

In Bankruptcy. On review of order of référée disallowing the 
claim of the International Harvester Company of America. 

H. L. Cook, for International Harvester Co. of America. 
Godwin & Davis, for the trustée. 



H 1. See Bankruptcy, vol. 6, Cent. Dig. § 519. 
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PURNELL, District Judge. The following is a statement of facts 
as certified by the référée : On April 24, 1904, the International 
Harvester Company of America filed a pétition praying an order direct- 
ing the trustée to surrender certain property therein described, and on 
the 4th of May, 1904, an amended pétition, alleging said property had 
been sold by the trustée, and praying thathe be directed to pay over 
cash "equal to the net aûeountîng priée of said property." On the llth 
of May, 1904, the trustée in bankfuptcy filed an answer, denying ail the 
matcrial allégations of the pétition. The only évidence introduced was 
a contràct, copy of which is attached to the certificate, which contract 
was not recorded in the register's office. The référée rendered an 
order dënying the prayer of the petitioner, and citing as his authority 
for his ruling Chesapeàke Shoe Co. v. Seldner, 10 Am. Bankr. R. 466, 
122 Fed. 593, 58 C. C. A. 261, and In re Carpenter (D. C.) 11 Am. 
Bankr. R. 147, 125 Fed. 831. The référée was affirmed, and now the 
cause is hère on pétition to rehear, and after argument by counsel, it 
is ordered that the référée be reaffirmed, and the pétition herein dis- 
missed. 

There are several fatal objections to the pétition. In the first place, 
the act of Congress prescribes how debts shall be proved in bankruptcy 
(section 57a et seq., Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. 
St. 1901, p. 3443]), and the Suprême Court bas prescribed Forms 31, 
etc., 89 Fed. xlii, for the proof of claims. The pétition in this cause 
ignoresboth law and the form, hence should not hâve been heard at ail. 
The statute must be foUowed, and the gênerai practice of a pétition in 
the cause canrtot be allowed in bankruptcy proceedings. 

The tnaterial allégations in the pétition, which go to the very root of 
the claim, are specifically denied, and the "only évidence introduced was 
a contract." How the issues of fact were disposed of, or the référée 
reached this point in the proceedings, is not explained. The contract, 
gathering its import from the four corners of the instrument, which 
is in fine print and lengthy, seems to be a conditional sale, with title 
reserved, though the bankrupt is denominated an agent therein, and un- 
der section 1275 of the Code Of North Carolina is required to be regis- 
tered, otherwise it is void, except between themselves. Words, how- 
ever ingeniously uséd, cànnOt avoid the plain import of a contract 

The référée is reaffirmed in his order denying the pétition. 
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ANGLO-AMHRIOAN LAND, MORTGAGB & AGBNCY CO., Limited, T. LOM- 
BARD (two cases). 
RAMSDBN V. CHBSHIRB PROVIDENT INST. 
SAMB V. KEENE FIVB CENT SAV. BANK. 
(Circuit Court of Appeals, Eighth Circuit. July 16, 1904.) 
Nos. 1858-1861. 

1. CoBPORATioNS— Action to Bnforce Statutoet Liabilitt of Stockholdek 

—Nature. 

The double liabillty imposed by the Constitution and statutes of Kansas 
on stockholders of other than railway, charitable, and religions corpora- 
tions Is contractual in its nature, Is to the credltors individually and not 
to the corporations, and a rlght of action for its enforcement is légal, and 
not équitable. 

2. Same— VoiD OR FEAUDtri,ENT Teansfer of Stock No Obstacle to Bnfoece- 

MENT OF STOCKHOLDEBS' LIABILITY IN ACTION AT LaW. 

A transfer of corporate stock, which Is ultra vires of the transférée 
or Is fraudulent as to credltors, is not an obstacle to the enforcement of 
the liabillty of the transferring stockholder in an action at law. 

3. Same—Consteuction of Pleading. 

The fact that the pétition, in an action by a eredltor of a Kansas cor 
poration àfealnst a stockholder to enforce hls statutory double liabillty, 
charges that défendant and the other stockholders made a colorable trans- 
fer of thelr stock to another corporation, for the purpose of escaplng such 
liabillty, which transaction Is alleged to hâve been fraudulent as to cred- 
ltors, ultra vires of the transférée, and inefCectual to relieve défendant 
of liabillty, does not make the action one In equlty and not at law; such 
allégations not being made the basis for any équitable relief. 

4. Same— Action at Law in Fedebal Court— Equitable Set-Off. 

In an action at law in a fédéral court to enforce the constltutlonal and 
statutory liabillty of a stockholder In a Kansas corporation to its credltors, 
the défendant eannot set off an indebtedness from the corporation to hlm ; 
such défense being only cognizable in equlty, and the distinction between 
légal and équitable causes of action and défenses being carefully pre- 
served in courts of the United States. 

5. Estoppel in Pais— Availability as Dépense in Action at Law. 

An estoppel by matter in pals, sometimes called an équitable estoppel, Is 
avallable as a défense in' an action at law. 

6. FEDERAL Courts— Trial to Court— Spécial Finding. 

A spécial flnding by a Circuit Court in an action at law tried by stipula- 
tion wlthout a Jury, to meet the requirements of Rev. St. |§ 649, 700 [U. S. 
Comp. St. 1901, pp. 525, 570], must be the équivalent of a spécial verdict 
of a jury. It should cover ail the issues, and state ail the ultlmate facts, 
Bo that In the event of proceedlngs In error only questions of law wlll be 
presented ; and If the trial court's conclusions of law are deemed incor- 
rect, and if the proceedlngs are otherwlse wlthout error, the appellate court 
may, under section 701, direct such judgment as the spécial flnding re- 
qulres, wlthout the necesslty of awardlng a new trial. When such flnding 
Is Imperfect in that respect, responding to only a part of the Issues, and 
the facts found are not décisive of the case, the judgment must be re- 
versed, and a new trial awarded. 

7. Corporations — Liability of Stockholders— Receipt of Stock Dividends. 

Where a corporation, wlthout a legltimate basIs therefor, déclares a 
stock dlvldend, an implled promise on the pa,rt of stockholders recelving 

H 7. Stockholders' liabillty to creditors In equlty, see notes to Rlckerson 
Roller MIll Co. v. Farwell Foundry & M. Co., 23 C. G. A. 315; Scott v. Latimer, 
33 O. C. A. 23. 

132 F.-46 
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such additlonal stock to pay therefor arlses only In favor of subséquent 
'* ereditiôïS 0* tte cfirpotatioD, wUo; arfe presumed to hâve feeco»!», such on 
the falth of the Increased stock, and such liabllity cannot be enforced by 
a prier créditer. 

8. Same — DUTY TO Exercise PowBES and Cakbt on Business tHROUGH Their 

OwN Ofïicebs and EMttOYÉS. ■ ; 

Wherç It Is not otherwise provided, the implication in a grant of eor- 
porate ' ïiower and llfe lé that the corporation shall exercise its powers 
and carry on its business through its own oflicers and employés, and not 
indirectly through another corporation operated under its control, and 
that'lt sball maintain an tndepeildent corporate existence, and not sur- 
render the control of its aiïalrs or the exercise of its powers to another 
corporation. ' 

9. Same— PowçBS— PuRCHASE OF Stock of Another Corporation. 

In the absence of èipress aùthority In Its charter, a corporation has no 
power to acctuire ail the stock of another Corporation for the purpose of 
controlllng its afCairs or exercising Its powers through the use of its 
name, and such a purèhase Is ultra vires and vold. 

10. Sampt-Tkust CompantttÇo-wers under Missouri Statute. 

ïhp ppwer given by'Rev. St. Mo. 1889, § 2839, subd. 9, to trust companles 
organized thereunder, , "to buy and sell ail kinds of, government, state, 
municipal and other bonds, and ail kinds of negotlable ànd nonnegotlable 
paper, stocks and other Investment secutlties," does not authorize such a 
corpôta-tion to purchaSe ail the stock of another corporation Çpr the purpose 
of controlllng its management. 

11. Sam-Bî^Oonthaot XJltba Vires, 

A eontract of a corporation whlch is ultra vires In a proper sensé, that 
Is to isay, outslde the object of its création; as deflned in the law of its or- 
ganization, and therefore beyond the powers conferred uppn it by the Lég- 
islature, Is not voidable only, but wholly vold and of no légal efCect, and 
it cannot be validated by estoppel. 

12. Same. ^ , , , 

A transaction betweentwo corporations whlch is ultra vires as to one 
Is equally as invalld asthough beyond the Corporate powers of both. 

13. Same— Stàtiîtoby LiA,*éiuTY of Stoc^holders- Transfeb of Stock and 

AssETS 'or corporations. ' ,'' , 

A Kansas corporation, which was largely Indebted on direct obligations, 
and also'as guarantor of securities taken by it and transferred to othèrs, 
transferréd ail of its asséts to a Missouri corporation, which assumed its 
obligations, and its stockholders at thé sattié time eïchanged ail of Its stock 
for stock of the Missouri corporation. Held, that the transaction did not 
affect the liabllity of the stockholders of the Kansas corporation to its 
credltors, under the Oonstitution and statutes of the state, because the 
acqUisitibn of the stock' of the Kansas corporation was ultra vires of the 
Missouri corporation, and also because the transfer of the assets of> the 
Kansas corporation oï)erated as a légal; fraud on its credltors, by de- 
privlng it of ail power to pay its debts. : 

14. SamË-^È^SQPPEL of CBKDITpB^. -;■'•■■. ■'.,., 

The!fàci:that créditons of a corporation proved thelr daims in Insolvency 
, procèedin|s against a ^fî^^'i corporatiijii, which had obtalned the assets 
and iiVsÙiped'tbe liabiilltie? of the ârst, and récélVeddividends thereon, did 
not eàtdt) them from éhforcïrig the statùtory liabllity Of the stockholders of 
the fl^^t corporation for ,the balance reinàiûlng due them, nor from assert- 
ing ttie ïnfàiîdlty bf jtKê transfer of the stock to the second corporation 
as a part' ôf the same trahsaetlon by whlch it assUmeS the indebtedness ; 
thé èrédltorS uevér ' havlMg réleased the first corporàtlonj but havlng con- 
tlnuepto assert its liabllity. 

I ., I , ; J , .- I , — — —7 ^- ; '' " ; ■ ;, [ 

f 9. See Corporations, vol. 12, Cent. Dig. §§ 1532, 2322. 
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15. Estoppeit-Dbbtob and Ceeditob. 

A créditer who collects a portion of hls daim from a thlrd person, wh» 
after the debt Is contracted agrées with the debtor to pay it, does not 
tbereby discharge the debtor or become estopped from collecting the bal- 
ance from a surety or guarantor. 

16. CoEPOEATioN— Action against Stockholdbbs— Limitation. 

An action by a holder of securities on whlch an Insolvent Kansas cor- 
poration was guarantor, to enforce the statutory llabllity of a stockbolder, 
is not barred by limitation until the lapse of the prescribed period af:er 
the guaranties ripened into actual debts. 

On Pétition for Rehearing. 

17. Fedkbal Couets— Teial to Court— Review 

Under Rev. St. §§ 649, 700 [U. S. Comp. St. 1901, pp. 525, 570], a written 
stipulation which clearly contemplâtes the trial to the court of an action 
at law and requests a spécial flnding is a sufflcient waiver of a jury to 
authorize a détermination, upon writ of error, of the sufficiency of the 
facts found to support the judgment 

18. Coepoeations— Validity and Effeot of Cobpobatk Acts is Question of 
Local Law. 

Each State may détermine what powers shall be possessed by corpora- 
tions organlzed under Its authority and what effect shall attach to acts 
done by such corporations beyond their powers. The question Is one of 
State poliey, and therefore a matter of local and not gênerai law. 

19. Fbdeeal Courts— Conci-usive Effect of Décisions of State Courts 
UPON Questions of Local Law. 

A flxed and settled rule of décision In a state court of last resort estab- 
llsbes the law of the state in such manner as to blnd the fédéral courts 
in ail matters controlled by the state law ; but the opinions of interme- 
diate appellate courts, while entltled to great respect and regarded as 
persuasive authority, are not controUing upon the fédéral courts, because 
they do not settle the law of the state. 

20. CoEPOBATioNS— In Missouei Conteacts Whjch aee Ultba Vibes aee Not 
Rendeeed Enfobceable by Partial Pebfoemance— No Estoppel. 

Upon the question whether a contract of a corporation which Is not 
within the seope of its corporate powers, and is therefore prohibited, can 
bave or be given the eftect of placing upon the corporation an enforceable 
executory obligation, the décisions of the Suprême Court of Missouri are 
considered and held to establish the rule tbat, where the contract bas 
been fully performed on both aides, what bas been done will not be 
undone at the suit of eltber party, but where any part of the contract 
remains executory its Invalldity may be effectually asserted, notwith- 
standing its partial performance, because the power to enter into the con- 
tract or to make it obligatory at ail bas been withheld by the authority 
which created the corporation and deflned its powers. 

21. Pleading— Objection Raised poe Fiest Tïme in Appellate Couet. 

An objection tbat the pétition In an action to enforce the llabllity of 
a stockbolder is indeflnite, in that it does not disclose whether the cor- 
porate obligations upon which the action is founded were unconditional 
or were guaranties, and therefore conditional, cannot be raised In an ap- 
pellate court, where no objection was taken in the trial court and the 
record discloses that there was no purpose In that court to make any 
point upon the indeflnite statement in the pleading. 

22. Venue— Cause or Action— Place Wheee It Abjses. 

The place where a cause of action arises is determined by înquiriiig, 
not where it may be enforced, but where the act or breach occurs which 
gives the cause of complaint and créâtes the neeessity for bringing an 
action. 

23. Same— RiGHT OF Action Against Stockholdee. 

The cause or right of action given by the Constitution and laws of 
Kansas to a créditer against a stockbolder, where a corporation of that 
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Btate suspends business for more than one year wlthotit ^aylng its debts, 
arfSOTlik'tKttt State, and nof In -tue State of the stoékholder's résidence, 
bedauBé It Is created by the Constitution and laws of EansàS operating 
upon conditions and occurrences within that staté. 

In Error to the Circuit Court of the United States for the District 
of Karisas.' 

Thèse wer<e-, actions at lawi prosecuted by plaintiffs In error, as creditors of 
the Lombard Investnient Company, a Kansas corporation (called herein the 
"Kansas Company"), against défendants in error, as stockholders of that Com- 
pany, to enforce the additionat or double liabllity Imposed by the Constitution 
and statutes of Kansas upon stockholders in corporations organized under the 
laws of that state, and to enforce a claimed unpaid subscrlption to additional 
stock issuèd by the corporatlpp. 

The RetitJons allège, in effect, that aH of the assets and property of the 
Kansas Company were placed In the possession of a receiver or reeeivers ap- 
pointed in a creditors' suit commenced September 18, 1893, against that Com- 
pany and the Missouri Company, hereinafter mentioned, in the Circuit Court 
of the Unlted'Stâtes for thè Western District of Missouri; that the bill in tlie 
creditors' suit prayed, in addition to the appointment of a receiver, an adjudi- 
cation of tlie claliïis agaiJrist tjfcié tîansas Company, a sale of its property, and 
the application "Çf the proçeè.ap;|uppn the élaims allowed; that the Anglo-Amer- 
Ican CompanJ; ii;ilii the assî^jiVrs of Ramsden intervenëd in the suit, and pro- 
cured an adjùdlcktion of thèllii' cïàims agàlnst the Karisas Company ; that the 
assets and property of the èorûpany were sold, and the proceeds distributed 
among the creditors, pursuant to a final décree entered May 22, 1895, in which 
the Company :Wàs''adjuagedto hâve been Insolvent at and subséquent to the 
time of the flltaît 6f the bill ;' that the orders and decree In the suit in the 
Western District of Missoutt Wèrè confirma by Uke prdceedlngs in an ancil- 
lary suit m the Circuit CoUrtôfflihe Ubltëd States for the District of Kansas; 
that since said proeèedlngs and sale the Company has been whOlly without any 
assets or property of any kind; that àbout August 1, 1800; thè Company, with 
its officers, p^manently left the state of Kansas, and removed its offices there- 
from ; that at the same time the stockholders of the Kansas Company trans- 
ferred the entlre stock of that compapy, amounting to $1,875,000, to the Lom- 
bard Investment Company çl Missourij a newly organlzéd Missouri c-orpora- 
tion (called herein the "Missouri Company"), in exchange for a like amount 
o£ the , stock of the.latter Company, the total of whieh was $4,000,000; that 
thïs transfer ma exchange /were merely colorable; and made for the purposo 
of escaping thellabllltyr toùposed upon stockholders by the Constitution and 
laws of the state o( Kansas; that the transfer and exehange were therefore 
void, and in nowise relleved the stockholders of the Kansas Company from 
auch liability; that défendants were at ail of thèse- times, and are now, 
stockholders of the Kansas Company; that- plaintiffs are severally creditors 
of the Kansas Company upon clâimS allowed and adjudicated in the creditors' 
suit, as befoj:e stated ; and liât the amounts claimed, by plaintiffs are due to 
them, respeétively, af ter ; deducting the dietributive shares or divldends re- 
ceived througb the sale ina^ep under the decree in the creditors' suit. The 
prayer in each case is fora, moiiey judgiinent. . . 

In addition to a set-oŒ pleaded in two cases, three défenses presented by the 
answers aire Insisted upon: i^Cl) The relief sougit by plaintiffs is équitable in 
character, and cannot be hadiii actions at law. (2) The Anglo-Amerlcan Com- 
pany and the assignbrs (){,Bamsden accepted thebeneflts of the transaction 
of whlch the transfer of stpck; was part, and, with full knowledge of ail the 
facts, acqulesçed in, conscnted to, and afflrmed, the transfer. lu connection 
with this défense, the ans-i^'ers allège : "The Missouri Company bought and 
acquired ail the stock of the kansas Company and Its entlre assets and In- 
terests of ëvéry'klnd, natUrë, and description, and assumed ail of its llabllities, 
with the same force and effect as if it had originally on its part created the 
obligation, and each and every créditer of the Kansas Company, including the 
then owner of the debt sought to be enforeed in this action, âgreed thereto, and 
consented to substltute the Missouri Company as the debtor In lieu of the Kan- 
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«as Company, and to discliarge and release the latter iProm any obligation upon 
Its part. • * • In substance, the transaction of 1890 took the form of the 
stockholders in the Kansas Company, who made the exchange, subscribing 
for stock in the Missouri Company, and paying therefor by a transfer of their 
stock In the Kansas Company. For ail the stock in the Missouri Company 
in excess of the amount of the capital stock of the Kansas Company the sub- 
scribers paid a premium in cash in an amount exceeding the face value of tho 
stock, aggregating about $2,200,000, ail of which was paid into the treasury 
of the Missouri Company upon the faith ot carrying eut the plan hereinbefore 
stated, succeeding to the business of the Kansas Company, and having tho 
owners of the stock of the Kansas Company transfer their stock to the Mis- 
souri Company. As a part of the considération for the transfers hereinbefore 
set out, and for the subscription for the $4,000,000 of stock to the Missouri 
Company by several hundred investors, the Missouri Company agreed in writ 
ing to save the Kansas Company and ail its stockholders harmless from any 
and ail liability, no matter how arising, growing out of the business of the 
Kansas Company. This arrangement was consummated August 1, 3890, at 
which time the Kansas Company ceased to do business, being then superseded 
and succeeded by the Missouri Company, which from that date until the ap- 
pointment of receivers, as hereinafter mentioned, transaeted ail the business 
theretofore carried on by the Kansas Company, and performed ail of its obli- 
gations, met ail of its liabilities, and succeeded to and enforced ail of its rights ; 
but the organization of the Kansas Company was kept alive for the purpose 
of aiding, if desired, the Missouri Company in its business by the exécution 
of numerous deeds and transfers, as from time to time became necessary, but 
said Kansas Company did no business, and performed none of its obligations. 
* * * The receivers voted, controlled, and acted as owners of the stock of 
the Kansas Company, including the shares transferred by the défendant herein 
to the Missouri Company. The receivers offlcered the Kansas Company, and 
required thèse officers to join in the exécution of deeds and conveyances, mak- 
ing title;-and creating assets to be distrlbuted in said proceedings." (3) The 
clalms are barred by the statute of limitations. In their replies to thèse 
answers, plaintifCs fully put in issue the allégation that they agreed to the 
transfer, and consented to substitute the Missouri Company as the debtor in 
lieu of the Kansas Company, and to discharge and release the latter from any 
obligation upon its part. The replies also contain thèse allégations : "That 
the business of the Kansas Company was thereby transferred from the State 
of Kansas to the state of Missouri, and carried on by the same ofRcers and in 
the same manner, pursuing the same course of business and the same character 
of business as had been theretofore pursued by the Kansas Company ; the 
said Missouri Company representing and acting for and in behalf of the said 
Kansas Company in respect to ail of its previous business, carrying the same 
on and continulng it without break or change in any manner or respect wliat- 
soever. * * * That in making the said change of said corporation from 
the State of Kansas to the state of Missouri, the said Lombard Investment 
Company did not provide for the payment of the debts and obligations of the 
Kansas Company in any respect whatsoever, except the assumption of the in- 
debtedness of the Kansas Company by the Missouri Company. * * * That 
the alleged transfer of ail the assets and property of the Lombard Investment 
Company of Kansas to the Lombard Investment Company of Missouri, the ex- 
change of the capital stock of the Kansas Company for stock of the Missouri 
Company, the alleged purchase of ail of the stock of the Kansas Company by 
the Missouri Company, were carried on and conducted by the officers and di- 
rectors and others interested in the Kansas Company. That said transfers 
and transactions upon the part of the said Kansas Company, as well as upon 
the part of the said Missouri Company, were without authorlty conferred upon 
said corporations by the laws of the states of Missouri and Kansas, re 
spectively, * * * and each and ail of gaid acts were ultra vires of said 
corporations and of each of them, and were whoUy null and void. * * • 
Replying * * * particularly with référence to the bar of the statute of 
limitations of the state of Kansas, the plaintiff avers that at ail times during 
the said transactions the said défendant was a nonresident of, and absent 
from, the state of Kansas." 
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It was stipulated In tte cases agalpst James L. Lombard and B. Lombard, 
Jr., thatplaintlff's recovery, If any,. ahould be $15,000, with interest, in each 
case ; that the etatute of limitations ol Missouri sliould apply in the case 
agaiust «rames L. Lombard, and tlaat of Massachusetts in the case against B. 
Lombard, Jr., thèse being the states of their résidence, and their submissiou 
to the ijurisdiction of the court below being voluntary; and that the action 
against the former should be deemed to hâve been commenced July 18, 1898. 
and the action against the latter May 27, 1898. The cases were trled together 
to the court, the parties having flled written stipulations waiving a jury. 
There was no gênerai flnding. Counsel prepared what was deemed by them to 
be a spécial flnding, whlch was adopted by the court, and judgment for défend- 
ant wasjglven thereon in each case. Plaintififs seek to reverse thèse judgments. 
From the spécial flnding, we extraet the following: The Kansas Company was 
Incorporated under the laws of Kansas in 1882, for the purpose of loaning 
money, guarantying the collection of the principal and prompt payment of the 
Interest on loans, etc., and was not a railway, charitable, or religions corpora- 
tion. August 1, 1890, its capital stock was $1,875,000, in shares of $100 each. 
Of thèse, James L. Lombard was the owner of 2812% shares, B. Lombard, Jr., 
28121^ shares, Cheshlre Provident Institution 94% shares, and Keene Five Cent 
Savings Bank 178% shares. The Anglo- American Company holds the notes of 
third persons, the payment of whlch was guarantled by the Kansas Company, 
uppn whtcb there is due and unpaid mueh more than $30,000, with interest. 
Kamsden holds debentures of the Kansas Company and notes of third persons. 
the payment of the latter being guarantled by that company, upon whlch there 
Is due and unpaid an amount in excess of the aggregate additlonal or double 
llability upon the stock of the Kansas Company owned by the Oheshire Provi- 
dent Institution and the Keene Five Cent Savings Bank. AH of thèse obliga- 
tions of the Kansas Company were contracted and outstanding prlor to August 
1, 1890* Treating Its capital stock as a Uablllty, that company then possessed 
assets just equaling its liablUties, other than its obligation on outstanding 
guarantles„whlch exceeded $43,000,000 In amount. About that time the Kansas 
Company- caused the organization of the Missouri Company, with a capital 
stock of $4,000,000, under the laws of Missouri, whlch do not Impose an addi- 
tlonal or double Uablllty upon stockholders, and thereupon the Kansas Com- 
pany transferred ail of Its assets and property of every character to the Mis 
sôurl Company ; the latter agreeing "to save the Kansas Company and ail of 
its stockholders harmless from any and ail Uablllty on ail claims, debts, and 
demands, no matter how arlsing, growlng ont of the said Kansas Company's 
business slnce its Incorporation," and "to pay ail claims now existing or here- 
after arlsing against sald Kansas Company, or any of its stockholders." As 
part of this transaction, the stockholders In the Kansas Company surrendered 
to the Missouri Company their stock In the Kansas Company, and received in 
exchange a llke amount of stock In the Missouri Company. The transfer of 
the assets and property of the Kansas Company and the surrender of the stock 
held by Its stockholders were made pnrsuant to a vote of Its stockholders 
declarlng "that It Is to the Interest of this company to wind up Its affairs, and 
reorganize with larger capital stock under the laws of Missouri," and eontaiu- 
ing this direction : "That the ofllcers and dlrectors of this company be, and 
they are hereby, empowered and Instructed to wind up the affairs of this com- 
pany, and dispose of ail the assets thereof to the Lombard Investment Company 
(of Missouri),: and they are further Instructed to distribute the proceeds arls- 
ing from the disposition of the assets pro rata among the stockholders of this 
company." Preparatory to this authorlzatlon by the stockholders of the Kan- 
sas Company, each of the défendants and other stockholders had executed a 
subscriptlon to the stock of the Missouri Company In the amount of his stock 
in the Kansas Company, to be paid by an exchange of such shares. This sub- 
scriptlon also deslgnated an attorney In fact to act for the subscriber at ail 
meetings of the stockholders of the Kansas Company, "for the purpose of ef- 
fectlng the exchange, surrender, and cancellatlon of said stock, and for the 
purpose of closing up the business or transferring the same to the Lombard 
Investment Company (of Missouri), and to receive ail my shares of stock to 
be issued to me by the Lombard Investment Company (of Missouri)." The 
assets and stock of the Kansas Company were purehased by the Missouri Corn- 
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pany, pursuant to a vote of Its stoekholders, declaring : "It is to the interest 
of thls Company to obtain ail of the outstandlng shares of the Ivombard Invest- 
ment Company, Kansas." After the transfer, the Kansae Company ceased to 
do business, and was superseded and succeeded by the Missouri Company. 
The latter then carried on the same business In the same manner as it had 
been previousiy conducted by the Kansas Company, took care of the Kansas 
Company's liabilities as far as It eould, placed Its own employés In the cor- 
porate offices of the Kansas Company, and nominally kept It allve for the sole 
purpose of controlling it in the matter of making and perfecting titles, execut- 
ing relcases and like instruments pertaining to the business transferred. In- 
dependent corporate existence of the Kansas Company ceased after the trans- 
fer. The purpose In the transfer was to a'ecomplish an increase In the capital 
stock, and to avoid the additlonal or double liability imposed upon stockholders 
by the Constitution and statutes of Kansas, as investors objected to taking 
stock in a corporation formed under the laws of a state Imposing an additlonal 
or double liability. In fact the transfer was made without fraud and in good 
faith ; the parties thereto believing the Missouri Company would be able to 
meet the obligations of the Kansas Company as they matured. The stock of 
the Missouri Company not required to make the exchange for stock in the Kan- 
sas Company was disposed of for cash, which was invested in the corporate 
business. In 1893 both eompanies were Insolvent, and through the creditors' 
suits, primary and ancillary, bef ore named, their entire assets and property 
were placed in the possession of a receiver or recelvers as a common fund, and 
sold, and the proceeds distributed ratably among the creditors. In the cred- 
itors' suits the Anglo-American Company and the assignors of Ramsden pre- 
sented the claims now under considération, and made proof thereon against 
both eompanies, and the claims were allowed by the master and by the court, 
but the orders of allowance do not In terms make the allowance against both 
eompanies, or confine it to either of them. To obtain the largest value from 
the assets to be sold under the decrees In the credltoi's' suits, the creditors of 
the two companieâ organized a new corporation, which, through a coraknittee, 
purchased the assets of the two eompanies at the sale, and to thls néw cor- 
poration the creditors, Including the Anglo-Amerlcan Company and the assign- 
ors of Ramsden, transferred their claims against the gênerai assets then in the 
hands of the receiver or receivers and about to be sold, but retained the right 
to resort to any spécial security for the payment of their demands. This was 
known as the "Flower Plan," and through it the creditors, including the Anglo- 
American Company and the assignors of Ramsden, aceepted stock In the new 
corporation as their distributive share of the gênerai assets sold, instead of 
insisting upon a cash dividend. The amounts elalmed in the présent actions 
are balances due upon the claims so allowed and so sharing in the distribution. 
The Missouri Company was organized under the statute of Missouri relatlng to 
trust eompanies (chapter 42, art. 11, Rev. St. 1889), and its purposes included ail 
of those named in section 2389, one of which Is thls : "Ninth. To buy and sell 
ail kinds of government, state, municipal, and other bonds, and ail kinda of 
negotiable and non-negotiable paper, stocks and other investment securities." 
After the transfer the Anglo-American Company and Ramsden's assignors 
treated and dealt with the Missouri Company as having succeeded to the busi- 
ness of the Kansas Company, and as having agreed to discharge Its debts and 
liabilities ; but they did not at any time release the Kansas Company, or any 
of its stockholders, from the payment of thèse debts or liabilities, unless such 
release is to be implied as a matter of law from the facts stated. The Çheshire 
Provident Institution and the Keene Five Cent Savings Bank are NeW 'JHainp- 
shire corporations, and neither has had an agency In the state of Kaijsas. The 
finding contains ho statement of the terms of the Spécifie guarantles ôf the 
Kansas Company upon which In part plaintiffs' actions are founded, or 6f the 
terms of the principal obligations, payment of which was so guarantied, or of 
the time when the conditional liability pf the Kansas Company upoh thèse 
guarantles ripened Into actual debts of that company. Upon thèse facts the 
circuit court's conclusion was that the Anglo-American Company ahd Ramsden's 
assignors, each with fu)l knowledge of ail the facts, acquiesced in, consehted 
to, and afllrmed the traiïsfer of the Kansas Company's stock, and that In con- 
séquence plaintiffs are estopped from asserting any invalldity in- the transfer 
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or any présent Uabllity on the part of défendants as stoQkholders In the Kan- 
sas Company^, I ! 

Tàe ConstitJittpn of Kansas provides, In section 2 of article 12, as follows : 
"Dues from floiporations shall be secured by individual llability of the stock- 
holders to an ftddiitlonal amount equal to the stock owned by each stockholder, 
and such other means as shall be provided by law ; but such individual liabil- 
itles shall pot apply to railroad corporations, nor corporations for religlous or 
charitable purposes." The General Statutes of 1868 of that state (chapter 23) 
contain thèse provisions : 

"Sec. 40 (as anjended in 1883.) Laws 1883, p. 88, c. 46. A corporation is dis- 
solved — flrst, by the expiration, of s the time limited in Its charter; second, by 
a judgment of dissolution rendered by a court of compétent jurisdiction ; but 
any such corporation shall be deemed to be dlssolved for the purpose of enab- 
llBg any credltors of such corpojçatlon to prosecute suits against the stock- 
holders thereof to enforce their individual liability, if it be shown that such 
corporation bas snspended business for more than one year, or that any cor- 
poration now so sa^pended from business shall for three months after the 
passage of this act fall to résume its usual and ordinary business." Section 
45, p. 70Q, Gen. St 1897. 

"Sec. 44. If any corporation, created under thIs or any gênerai statute of 
this State, except railway or charitable or religlous corporations, be dlssolved, 
leaving debts unpaid, suits may be brought against any person or persons who 
were.stockholders at the tlme of such dissolution, without joining the corpora- 
tion in such suit; and if judgmept be rendered, and exécution satisfled, the 
défendant or défendants may sne ail who were stockholders at the tlme of 
dissolution, for tbe recovery of the portion of such debt for which they were 
liable, and the exécution upon the judgment shall direct the collection to be 
made from property of each stockholder, respectlvely ; and If any number of 
stockholders (defiendants In the c?tse) shall not hâve property enough to satisfy 
hls or their portion of the exécution, then the amount of deficiency shall be 
divided equally aniong ail the remalning stockholders, and collections made 
accordlngly, deducting from the amount a sum in proportion to the amount of 
stock owned by tbe plaintifC at the time the company dissolved." Section 49, p. 
701, Gen. St. 18i&7. 

"Sec. 32. If ^ny exécution shall hâve been Issued against the property or 
effects of a corporation, except a rallway or a religions or charitable corpora- 
tion, and there cannot be found any property whereon to levy such exécution, 
then exécution may be Issued against any of the stockholders, to an extent 
equal In amount to the amount of stock by him or her owned, together with 
any amount unpaid thereon ; but ao exécution shall Issue against any stock- 
holder, except upon an order of the court In which the action, suit or other pro- 
ceeding shall hâve been brought or instituted, made upon motion In open court, 
after reasonable notice in wrlting to the person or persons sought to be char- 
ged ; and, upon such motion, such court may order exécution to issue accord- 
lngly ; or the plalntifC in the exécution may proceed by action to charge the 
stockholders with the amount of bis judgment" Section 50, p. 702, Gen. St. 
1897. 

John A. Eaton (J. McD. Trimble and C. A. Braley, on the brief), 
for plaintiffs in errer. 

Frank Hagerman (Thomas B. Wall, on the brief), for défendants 
in error. 

Befôre SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as 
above, deliyëréd the opinion of the court. 

As the principal object of thèse actions is to enforce the addi- 
tional or double liability imposed upon stockholders in corporations 
organized under the làws of the state of Kansas, a statement of the 
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nature of this liability and of the rights of corporate credîtors in 
its enforcement, as established by judicial décisions, will assist in the 
considération of the questions presented. 

The constitutional and statutory provisions in Kansas, before 
quoted, are to be taken together as making one body of law, and 
as casting a certain definite liability upon each stockholder in other 
than railway, charitable, and religious corporations. This liability 
covers ail contractual obligations of the corporation — whether it in- 
cludes liabilities for torts, either before or after judgment, being 
undetermined — and is to an amount equal to the par value of the 
stock owned by the stockholder. Though statutory in origin, the 
liability is contractual in nature. It is several, and is to the cred- 
itors individually, and not to the corporation. Such is the décision 
of the Suprême Court of the United States in Whitman v. Oxford 
National Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. Ed. 587, and it 
is also the efïect of the décisions of the Suprême Court of Kansas. 
Howell v. Manglesdorf, 33 Kan. 194, 5 Pac. 759; Abbey v. Dry 
Goods Company, 44 Kan. 418, 24 Pac. 426; Pierce v. Security 
Company, 60 Kan. 164, 55 Pac. 853; Woodworth v. Bowles, 61 
Kan. 569, 60 Pac. 331. The décisions of the Suprême Court of the 
state also détermine that the liability of the stockholder includes 
unmatured and contingent obligations of the corporation, as well 
as those which are matured and absolute (Cottrell v. Manlove, 58 
Kan. 405, 408, 49 Pac. 519; Brigham v. Nathan, 63 Kan. 243, 249, 62 
Pac. 319 ; McHale v. Moore, 66 Kan. 267, 71 Pac. 532 ; Crissey v. Mor- 
rill, 60 C. C. A. 460, 135 Fed. 878) ; that two distinct remédies are pro- 
vided by sections 32 and 44, one relating to the exigency of cor- 
porate insolvency irrespective of dissolution, and the other relating 
to the exigency of corporate dissolution irrespective of insolvency ; 
that the remedy against the stockholder under section 44 is avail- 
able to the créditer immediately upon the dissolution, without first 
recovering a judgment against the corporation (Cottrell v. Man- 
love, supra ; Sleeper v. Norris, 59 Kan. 555, 559, 53 Pac. 757 ; Brig- 
ham V. Nathan, supra) ; that where for more than oôe year the 
usual and ordinary business which constitutes the active life of 
the corporation is suspended, and the business transacted is only 
such as looks to a cessation of the corporate afïairs, dissolution is 
conclusively presumed for the purpose of enabling the créditer to 
enforce the stockholders' liability (Brigham v. Nathan, supra) ; 
that this is so without any separate or précèdent judicial détermina- 
tion of the dissolution (First National Bank v. King, 60 Kan. 733, 
57 Pac. 953); that such suspension of business opérâtes as a disso- 
lution only for the purpose named, and does not prevent an action 
against the corporation and the recovery of judgment against it 
(Sleeper v. Norris, supra; Whitman v. Citizens' Bank, 49 C. C. A. 
122, 110 Fed. 503); and that a judgment against the corporation is 
binding upon the stockholders as an adjudication of the liability 
of the corporation (Howell v. Manglesdorf, 33 Kan. 194, 197, 5 Pac. 
759 ; Hancock National Bank v. Farnum, 176 U. S. 640, 20 Sup. Ct. 
506, 44 L. Ed. 619). It is further held by the Suprême Court of 
Kansas that under the statute of limitations of the state (subdivi- 
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sion 3, seCïiS, Ci 95, Gen. St, 1897), the period of limitation for com- 
mencing pro<^edings, to enforce the stockhdlder's liability is three 
years (Cottrell v. Manlove, Supra; First National Bank v. King, 
supra; Fox V. 'Baink, 9 Kan. App. 18, 21, 57 Pac. 241); that where 
there is a dissoltition this period begins to run as soon as there is 
a right of actioUt under section 44, and cannot be prolonged or ex- 
tended by adôptiag the slower process of obtaining judgment against 
the corporation, and then enforcing it against the stockholder, un- 
der section 32, by motion for exécution against him, or by action 
to charge him with the amount of the judgment (Cottrell v. Man- 
love, supra) ; that the right of action which arises in favor of the 
créditer and against the stockholder immediately upon dissolution 
extends to ail unpaid debts of the corporation, whether matured or 
unmatured (Brighamv. Nathan, supra); that in respect of a con- 
tingent liability, such as tttpon a guaranty of the payment of an 
unmatured note' br obligation of a third person, the right of action 
does not arise until the liability ripens into an actual debt of the 
corporation (McHale v. Moore, 66 Kan. 267, 71 Pac. 522; Cottrell 
V. Manlove, supra; Crissey v. MorriU, supra); and that the cred- 
itor's right to enforce the stockholder's liability and the running 
of the statute of limitations are not postponed or affected because 
property of the corporation may be in the possession of a receiver 
or assignée which may ultimately be available for the payment of 
debts (Sleeper v, Norris, supra). 

The rights asserted and the relief sought by plaintiffs in thèse 
cases are légal and not équitable. The purpose is to enforce a con- 
tractual liability for the payment of money, and not to follow or 
reach property iraudulently conveyed. The contention that the 
relief sought can be had ônly in equity is rested upon an assump- 
tion that part of that relief consists in setting aside the transfer to 
the Missouri Company of défendants' stock in the Kansas Com- 
pany. The assumption does; not arise from a correct interprétation 
of the pétitions. They allège that the entire stock of the Kansas 
Company y^s transferred to the Missouri Company in exchange for 
stock in the latter company ; that the transfer was merely colorable, 
and made for the purpose of Cscaping the liability imposed upon 
stockholders by the Constitution and laws of the state of Kansas ; 
that the transfer was vpid, and in no wise relieved the défendants 
from their liability as stockholders in the Kansas Company; and 
that défendants were at ail the times named, and are now, stock- 
holders in that company. The pétitions do not treat the transfer 
as an obstacle to a recovery by plaintiffs, and they do not ask that 
it be set aside. The right of recovery asserted does not flow from 
the transfer, and is not dépendent upon it. If the transfer was 
ultra vires, it was a nuUity, and if it was made to escape liability 
for existing corporate debts and obUgations, and was fraudulent 
in fact or in law, it is not an obstacle to the enforcement of that 
liability in an action at law. Lamson v. Hutchings, 55 C. C. A. 
245, 118 Fed. 321, and authorities citèd. Properly speaking, the 
transfer was matter of défense, and not part of plaintiffs' cause of 
action; but if it were otherwise, we think the pétitions, although 
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somewhat indefinite, are sufficient to présent the question of the 
character of the transfer, and are not inconsîstent with the more 
spécifie claims of fraud in law and ultra vires set forth in the replies, 
to the présentation of which in that manner no objection was taken. 
In the case against the Cheshire Provident Institution the de- 
fendant by its answer sought to set off against plaintiff's demand 
an indebtedness owing to défendant by the Kansas Company up- 
on debenture bonds issued by that company, and upon its guaranty 
of the payment of bonds and notes executed by others. To so 
much of the answer as presented the set-off a demurrer was inter- 
posed, on the ground that it could be entertained and allowed only 
in a court of equity. The overruHng of the demurrer is assigned 
as error. At common law, mutual cross-demands not connected 
with each other, or arising out of the same transaction, could not 
be set off one against the other. To accomplish this it was nec- 
essary to resort to a court of equity. The allowance of the set- 
off hère asserted is more dépendent upon principles applied only in 
suits in equity than would be the allowance of an independent 
cross-demand against plaintiff. The demand which défendant in- 
terposes is not an obHgation or debt of plaintiff, but of the Kansas 
Company, and no action at law could be maintained thereon against 
plaintiff. Defendant's additional or double liability as a stock- 
holder is not to the Kansas Company, but to its creditors, and no 
action to enforce the liability could be maintained by the company. 
Abbey v. Dry Goods Company, 44 Kan. 415, 24 Pac. 426 ; Evans v. 
Nellis, 187 U. S. 271, 277, 23 Sup. Ct. 74, 47 L. Ed. 173. In Kansas 
a Code of Procédure has been adopted which abolishes the distinc- 
tion between actions at law and suits in equity, and which spe- 
cifically permits a défendant to présent in any civil action as many 
défenses, counterclaims, set-offs, and rights to relief as he may 
hâve, whether they be such as hâve been heretofore denominated 
légal or équitable, or both. Gen. St. 1897, c. 95, §§ 6, 94. Under this 
législation it is the practice in the courts of Kansas to permit stock- 
holders in actions like this to avail themselves of any équitable set- 
off which they may hâve, in like manner as they may interpose a 
défense available at common law. Pierce v. Security Company, 
60 Kan. 164, 55 Pac. 853 ; Van Pelt v. Strickland, 60 Kan. 584, 57 Pac. 
498 ; Abbey v. Long, 44 Kan. 688, 34 Pac. 1111 ; Musgrave v. Glen El- 
der Association, 5 Kan. App. 393, 49 Pac. 338 ; Campbell v. Reese, 8 
Kan. App. 518, 56 Pac. 543. But in the courts of the United States 
the distinction between actions at law and suits in equity and between 
légal and équitable défenses is carefully preserved, because it is 
clearly recognized in the Constitution and laws of the United States. 
It follows that in the fédéral courts state législation cannot hâve 
the effect of confounding the principles of law and equity, or 
of authorizing the blending together in one suit of légal and éq- 
uitable claims, or of permitting équitable défenses in actions at 
law. Bagnell v. Broderick, 13 Pet. 436, 10 L. Ed. 235 ; Bennett v. 
Butterworth, 11 How. 669, 13 L. Ed. 859; Thompson v. Railroad 
Company, 6 Wall. 134, 18 L. Ed. 765 ; Poster v. Mora, 98 U. S. 425, 
25 L. Ed. 191; Northern Pacific Railroad v. Paine, 119 U. S. 561, 
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7 ,Sup. Ct. 383, 30 L. Ed. 513; Seott v. Neeley, 140 U. S. 106, 11 Sup. 
Ct. 7;i2/35;L. Ed. 358; Scojtt v. Armstrong, , 146 U. S. 499, 512, 
13 S,»^, -C^. 148, 36 L,. Ed. 1059;; Lindsay v. First Nat. Bank, 156 
U. S. 4S5,.4.93, 15 Sup. Ct. 472, 39 L. Ed. 505; Davis v. Davis, 18 
C. C, A. 43% 72 Fed. 81; Schoolfield v. Rhodes, 27 C. C. A. 95, 82 
Fed. 153 ; Highland Boy Gold Mining Co. v. Strickley, 54 C. C. A. 
186, 116 F€d. 852; Crissey v. Morrill, 60 C. C. A. 460, 125 Fed. 878. 
886; l^l^tt ;v. I.arter (C. G.) 94 Fed. 610. In Highland Boy Gold 
Mining Gq- V, Strickley, supra, the subject was fully covered by 
this court in this w^ay : 

"Théi dJffeienee 'between causes of action at law and In equity Is matter 
ot substanoe; aij(J not of torm. , lBi,tbe national courts the Ineradicable dis- 
tlpetlOTi , between them Is as sedulousiy preserved In the fqpms and practice 
avaiiapîe ifbr their maintenance as It is In the natures of the causes them- 
selvea- fltlff*in the prlnciples upon Whlch they rest. A légal cause of action 
may not'.toe Suatailied in equity, because there is an adéquate remedy for the 
wrpng tt Hî^sents at law, anft it Is only when there is no sueh remedy that 
a suit Jpi equity can be maintalned. Equitable causes an^l défenses are not 
available 'lïl actions at laW, beCausè ttiey Invoke the judgment and appeal to 
the COriséJëncé 6f the chanbellor, and the free exercise of that judgment and 
comsCienée is iorbidden In actions at law by the rule whieh entitles either 
party to aitrijil of allthe Issues of fact by a jury. In the fédéral courts an 
action at law cannot be maintalned in equity, nor Is an équitable cause of 
action or an équitable défense available at law." 

Grissey vriMorrill, §upra, presejited the identical question now 
under considération, and in concluding its discussion we said : 

"We aie dÏ opinion, therefore, that the set-offs In favor of the défendants 
below, 5f hi<3h tlne flnding of the lower court tends to establish, and, as we thinb, 
does establish, were not admissible, as a défense in favor of the respective de- 
fendants ; the same belng sétoffs of an équitable character, and this being an 
action at law. To avail themàelves of thèse set-offs, the défendants must seek 
the aid of a court df equity. A court of equity undoubtedly possesses adéquate 
power to repder them effective by ascertaining the amount of the respective 
set-offs, and |decreeing that, they be deducted from the liability of the re- 
spective stçiekholdèrs, and that the plaintifE in this proceeding only recover 
sueh balance, If any, as may fèmain after the set-offs are discharged." 

In Scott V, Armstrong, supra, the Circuit Court of Appeals for 
the Sixth Circuit had propounded to the Suprême Court the direct 
question whether a Circuit Court of the United States sitting in 
Ohio had jurisdjction ifl'Sn action at law to entertain and allow an 
équitable set-oiï, After considering the effect of the Ohio Code of 
Procédure, whiçli. is identical with that of Kansas, and after con- 
sidering &e ponformity acl; of Congress (section 914, Rev. St. [U. S. 
Comp. St. 1901, p. 684]), tjie Suprême Court answered in the négative, 
saying: ,■-■:(: ■/;'■' 

"The jurlsgriiidençe pf the United States bas always recognized the distinc- 
tion ibetweén,la:w::ând. equity as under the Constitution matter of substance, 
as well as of foi'ni' 'ànd procédure, and, accordingly, légal and équitable claims 
eànnot be blenfled tofeether Iti'one suit In the Circuit Courts of the United 
States, nor are équitable: défenses permitted [at law]. • * » We are of 
opinion that the Gircutt Court had no power to grant the set-offi In question 
in the suit at law." 146 U, S. 512, 13 Sup. Ct. 148, 36 L. Ed. 1059. 

We hâve given attentive considération to the cases which are 
claimed to announce a contrary rule (Partridge v. Insurance Co., 
15 Wall. 573; 579. 21 L. Ed. 229; Dushane v. Benedict, 120 U. S. 
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630, 7 Sup. Ct. 696, 30 L. Ed. 810; Auten v.,Bank, 174 U. S. 125, 
148, 19 Slip. Ct. 628, 43 I^. Ed. 920 ; Connolly v. Union Sewer Pipe 
Co.. 184 U. S. 540, 552, 22 Sup. Ct. 431, 46 h. Ed. 679 ; Charnley 
V. Sibley, 20 C. C. A. 157, 73 Fed. 980; Fidelity, etc., Co. v. Bank, 
38 C. C. A. 193, 97 Fed. 297, 56 L. R. A. 228) ; but the controlling 
propriety of adhering to décisions oi the Suprême Court and oi 
this court which are directly in point compels us to again hold 
that it is not permissible to interpose an équitable set-off as a dé- 
fense to an action at law in a Circuit Court pf the United States. 
The demurrer to so much of the answer as presented the set-off 
should bave been sustained, without préjudice to the right of de- 
fendant to resort to a suit in equity to establish the set-off and 
make it effective. 

A like set-off was pleaded and dernurred to in the case against 
the Keene Five Cent Savings Bank, and the.same ruling should bave 
been made in that case. 

Plaintiffs also contend that the Circuit Court f ailed to regard 
the distinction between law and equity, by giving effect to a dé- 
fense of équitable estoppel in thèse actions at law. Estoppels by 
matter in pais, as distinguished from estoppels by record or deed, 
are sonietimes called équitable estoppels, because they originated 
in courts of equity. But it is not meant by this that they are not 
available in courts of law, or are cognizable only in courts of equity. 
Such estoppels were early recognized in courts of law, and came 
to be so readily and freely sustained as matter of défense at law that 
it is neither necessary nor perrnissible to resort to equity for the 
mère purpose of obtaining the benefit of suçh an estoppel, when 
there is not otherwise a ground of équitable jurisdiction. Barnard 
V. German-American Sçminary, 49 Mich. 444, 13 N. W. 811 ; Ver- 
mont Copper Mining Co. v. Ormsby, 47 Vt. 709, 713; Martin v. 
Maine Cent. Ry. Co. (Me.) 21 Atl. 740 ; Drexel v. Berney, 122 U. 
S. 241, 253, 7 Sup. Ct. 1200, 30 L. Ed. 1219 ; Dickerson v. ColgroVe, 
100 U. S. 578, '584, 25 L. Ed. 618; Kirk v. Hamilton, 102 U. S. 68, 
76, 78, 26 X-. Ed. 79; Wehrman v. ConkHn, 155 U. S. 314, 327, 15 
Sup. Ct. 129, 39 L. Ed. 167; Bigelow on Estoppel (4th Ed.) pp. 543, 
544; 2 Herman on Estoppel, §§ 1297, 1298. There was no error 
in giving effect to an estoppel by matter in pais as a défense at law, 
if the défense was otherwise tenable — a subject which will be con- 
sidered later. 

What is treated by counsel as a spécial finding does not meet 
the requiremei>ts of the act of Congress (sections 649, 700, Rev. 
St. [U. S. Comp. St. 1901, pp. 525, 570]), as uniformly interpreted 
by the Suprême Court and the several Circuit Courts of Appeals. 
It does not respond to ail the issues raised by the pleadings, and is 
therefore incomplète. This is probably because some of the issues 
were deemed immaterial, in view of the conclusions of law to which 
the court came. But a spécial finding of facts should be the équiv- 
alent of the spécial verdict of a jvjry, and should cov.er ail thç is- 
sues, so that in the event of proceedings in error, if the trial court's 
conclusions of law are deemed incorrect, and if the proceedings are 
othcr«ibe Asrithout error, the appellate court may, under section 
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7Ô1, Rev, Sti, direct such judgmeht as the spécial finding requires, 
witHoût thé necessity of av/arding a new trial. Ft. Scott v. Hick- 
man, 112 U. S. 150, 165, 5 Sup. Ct. 56, 28 L. Ed. 636. 

In actions at law, where a trial by jury is waived, the duty of 
finding the fàcts is placed upon the trial court. We hâve no au- 
thority to examine the évidence for the purpose of finding the ulti- 
mate facts, or of èorrectiiig or completing a spécial finding which is 
imperfect or incomplète. Çun Mutual Ins. Co. v. Océan Ins. Co., 
107 U. S. 485, 500, 1 Sup. Ct 682, 27 L. Ed. 337; Lehnen v. Dickson, 
148 U. S. 71, 77, 13 Sup. Ct. 481, 37 L. Ed. 373. To meet the require- 
ments of the statute, as definéd in the décisions of the Suprême 
Court and of the sevéral Circuit Coufts of Appeals, a spécial find- 
ing should be a clear and concise statement of the ultimate facts, 
and not a statement, report, or recapitulation of évidence from 
which such facts raây be found or inferred. The ultimate facts 
must be so stated that, without inferences, or comparisons, or 
balancing testithony, or weighing évidence, the case may be de- 
termined by the application of pertinent rules of law. If any ulti- 
mate fact material to the issues is to be inferred from the whole 
évidence, or from other facts provéd or adrhitted, the inference 
must be drawh' by the trial court, and the fact must be stated in 
the finding. Like the spécial verdict of a jury, a spécial finding 
can présent ohly questions ai law. Barnes v. Williams, 11 Wheat. 
415, 6 L. Ed. 608; Graham v. Bayne, 18 How. 60, 15 L. Ed. 265; 
Guild v. Frontin, 18 HoW. 135, 15 L. Ed. 290; Burr v. Des Moines, 
1 Wall. 99, 17 I.. Ed. 561; Norris VJ Jackson, 9 Wall. 125, 19 L. Ed. 
608 ; Miller v. Life Insurance Co., 12 Wall. 284, 301, 20 L. Ed. 398 ; 
Crews V. Brewer, 19 Wall. 70, 22 L. Ed. 63; Tyng v. Grinnell, 92 
U. S. 467, 472, 23 L. Ed. 733; Raimond v. Terrebonne Parish, 132 
U. S. 192, 10 Sup. Ct 57, 33 L. Ed. 309; British Queen Mining 
Co. V. Baker Silver Mining Co., 139 U. S. 222, 11 Sup. Ct 523, 35 
L. Ed. 147 ; Wilson v. Merchants' Loan & Trust Co., 183 U. S. 121, 
126, 22 Sup. Ct. 55, 46 L. Ed. 113 ; Mercantile Trust Co. v. Wood, 
8 C. C. A. 658, 60 Fed^ 346 ; Kentucky, etc., Co. v. Hamilton, 11 C. 
C. A. 42, 63 Fed. 93 ; Minchen v. Hart, 18 C. C. A. 570, 72 Fed. 294 ; 
Burnham v. North Chicago St. Ry. Co., 23 C. C. A. 677, 78 Fed. 
101; Packer v. Whittier, 33 C. C. A. 658, 91 Fed. 511; State Nat'l 
Bank v. Smith, 36 C. C. A. 412, 416, 94 Fed.- 605 ; American Nat'l 
Bank v. Watkins, 56 C. C. A. 111, 119 Fed. 545; Powers v. United 
States, 56 C. C. A. 128* 119 Fed. 562. 

The supposed spécial finding of facts comprises 196 pages of 
the printed record, beiilg 134 pages without the exhibits and 62 
pages of exhibits. In addition tô the exhibits, there are unneces- 
sarily and improperly set fo'fth at length the pleadings, reports of 
the rrtaster, orders and decree in a creditors' Suit, records of cor- 
porate meetings, and much letter correspondence. It was evi- 
dently iiitended to set fotth substantially everything presented to 
the triai couri, as would ht done if it were côntemplated that this 
court cotiid revise the action of the trial court in finding the facts, 
or could rnake a finding for itself. The évidence seems to hâve 
been somewhat condensed, and with some conclusions drawn there- 
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from by the court treated as a spécial finding. In sorae instances 
facts of an evidential character are stated from which a material 
ultimate fact may be inferfed, but is not found. In thèse circum- 
stances it bas been diiïîcult to détermine what ultimate facts hâve 
been found, and to extract them from the 196 pages of the printed 
record cOvered by the supposed spécial finding. Sépara ted from 
the matter unnecessarily and improperly stated, thèse facts would 
cover less than 20 pages. 

While the spécial finding under considération does not meet the 
requirements of the act of Congress, it does sufficiently respond to 
some of the issues raised by the pleadings, although not responding 
to others. In this situation the finding may be examined to ascer- 
tain whether the ultimate facts found and stated therein are dé- 
cisive of the controversy, and détermine w^hat judgments should 
be rendered, irrespective of any response which could be made to 
the issues upon which the finding is silent. If, under a correct ap- 
plication of légal principles, the facts adequately found and stated 
détermine the cases, the imperfection in the spécial finding becomes 
immaterial, and the présent judgments must be affirmed, or other 
judgments must be directed in their stead, as the facts found and 
stated may require. But if the facts found do not, under the appli- 
cation of pertinent rules of law, détermine the cases, the judg- 
ments must be reversed, and a new trial awarded. In the latter 
event, the Circuit Court will be precluded from again adjudging 
in favor of the défendants upon the facts declared by the judgment 
of reversai to be insufficient to sustain the présent judgments, and 
it will be incumbent upon that court to proceed to the trial and 
proper détermination of the other issues. Ex parte French, 91 U. 
S. 423, 426, 23 L. Ed. 249 ; Ft. Scott v. Hickman, 112 U. S. 150, 
165, 5 Sup. Ct. 56, 28 L. Ed. 636. 

As before stated, thèse are actions by creditors of the Kansas 
Company against some of its stockholders. One object of plain- 
tifi:s is to enforce a claimed unpaid subscription to additional stock 
issued by the corporation. This matter is not difficult of disposi- 
tion. The claim is that the company, without any legitimate ba- 
sis therefor, declared a stock dividend of 50 per cent, upon its cap- 
ital stock, which was gratuitously distributed among and accepted 
by its stockholders, including défendants, and that the law implies 
a promise on the part of those who received the additional stock 
to pay par value therefor when called upon by creditors. But the 
law implies such a promise only in favor of subséquent creditors, 
who are presumed to hâve extended crédit to the corporation on the 
faith of the increased stock, and they alone are entitled to enforce 
their claims against those accepting that stock. Handiey v. Stutz, 
139 U. S. 417, 435, 11 Sup. Ct. 117, 34 L. Ed. 706. PlaintifiFs' péti- 
tions and the spécial finding show unmistakably that the guaranties 
and other obligations of the Kansas Company, which are the foun- 
dation of plaintiffs' actions, had been entered into and were out- 
standing before tHe déclaration of the stock dividend, and before 
the acceptance of the additional stock by défendants. That stock 
could not, therefore, hâve been a factor in enabling the company 
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toprdcore crédit upon onàcceptance of thèse guaranties and other 
obligations. The Circuit Court properly held, under the facts, that 
the acceptance oï the stock dividend did not create any liability to 
plaintiffs.' ■ 

One object in the traiisaction between the Kansas Company and 
the Missouri Conjpany 'was to transfer to the latter ail of the 
stock of the former, and tp^ thus enable the Missouri Company to 
control the affairs of the Kansas Company, and to exercise its pow- 
ers through the use of its name. Whatever may hâve been the 
efïect of the transaction in other respects, it was in this respect 
beyond the powérs of the Missouri Company, and void. The set- 
tled rule is that a corporation possesses only such powers as are 
expressed or fairiy implied lin the statute by or under which it is 
created; that the enumeration of thèse powers implies the exclu- 
sion of ail others; and that any ambigiiity or doubt respecting the 
possession of any particular power arising out of the terms used 
in the statute^r is to be resolved agaînst its possession. This rule 
is fully recognized in the staté of Missouri. State ex rel. v. Lincoln 
Trust Co., 144 Mo. 662, 46 S. W.. 593 ; Newland Hôtel Co. v. Lowe 
Furniture Co., 73 Mo. App. 135. Where it is not otherwise pro- 
vided, the implication in a gjant of corporate power and life is that 
the corporation shall exercise its powers and carry on its business 
through its own officers and employés, and not indirectly, through 
another corporation operated under its control, and that it shall 
maintain an independent corporate existence, and not surrender the 
control of its affairs or the exercise of its powers to another cor- 
poration. Conceding that a corporation of a private character, 
not charged with any public duties, may, in pursuance of appro- 
pria te action on the part of its stockholders, sell ail of its property, 
wind up its affairs, and permanently retire from business, still, in 
the absence of express authorization, neither the corporation nor 
its stockholders can, incidéntal to thé sale of its property or other- 
wise, clothe another corporation with the right to maintain the 
corporate life or exercise the corporate powers. Thèse views are 
sustained, and the reasons therefor are fuUy set forth in De La 
Vergne Co. v. German Savings Institution, 175 U. S. 40, 54, 20 Sup. 
Gt. 20, 44 L. Ed. 66,'Buckeye Marble & Freestone Co. v. Harvey 
(Tenu.) 20 S. W. 427,, 18 L. R. A. 252, 36 Am. St. Rep. 71, Easum v. 
Buckeye Brewing Co. (C. G,) 51 Fed. 156, and in the cases there cited. 
The De La Vergne Case presented the question whether one company 
could purchase with its own stock the stock of another company which 
was insolvent and had ceased to do business; the purpose being to 
prevent the reorganization of the latter company, and to obtain its 
patronage. The court declared the pvirchase ultra vires of the purchas- 
ing company and void, saying : 

"But as the powers of corporotlons created by législative act are llmlted 
to such as the act expressiy conf eiS, and the enumeration of thèse implles the 
exclusion of ail others, It foUows that, unless express permission be çlven ta 
do 80, it Is not withln the gênerai powers of a corporation to purchase the 
stock of other corporations for the purpose of controUing their management" 

The only authority of the Missouri Company to purchase stock 
in another corporation is found in subdivision 9, § 2839, Rev. St* 
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Mo. 1889, which reads : "To buy and sell ail kinds of government, 
State, municipal and other bonds, and ail kinds of negotiable 
and non-negotiable paper, stocks and other investment securities." 
The context shows very clearly that the purpose was not to authorize 
the purchase of ail of the stock of another company for the purpose 
of controlling its management, but to authorize the buying and 
selling of stocks as investment securities, in like manner as gov- 
ernment bonds and the other securities named are bought and sold. 
Controlling the management of a corporation of another state 
through the ownership of its entire stock is not buying or selling 
investment securities, nor is it fairly incidental thereto. The haz- 
ards of such a venture are altogether répugnant to the purposes for 
which the Missouri Company was formed, which included the han- 
dling and investing of the money of others, executing trusts under 
deeds and wills, acting as guardian of infants and insane persons, 
and guarantying the fidelity of persons holding places of public 
or private trust; ail requiring the maintenance of a high standard 
of crédit and stability on the part of that company. It is impossi- 
ble to escape the conclusion that the purchase of the Kansas Com- 
pany's stock was beyond the powers of the Missouri Company. 

In the absence of any established rule of décision in the state 
of Missouri in respect of the efFect of corporate acts which are ultra 
vires (and no local rule of décision has been called to our attention 
by counsel), we must apply to this case the rule recognized in the 
Suprême Court of the United States. That rule, as stated in Cen- 
tral Transportation Co. v. Pullman's Car Co., 139 U. S. 24, 59, 11 
Sup. Ct. 478, 35 Iv. Ed. 55, and as applied in many subséquent cases, 
is: 

"A contract of a corporation which is ultra vires, in the proper sensé — that 
Is to say, outside the object of its création as deflned in the law of its organ- 
Ization, and therefore beyond the powers conferred upon it by the Législature 
— is not voidable only, but wholly void, and of no légal effeet. The objection 
to the contract is not merely that the corporation ought not to hâve made It, 
but that it could not make it. The contract cannot be ratifled by either party, 
because it could not hâve been authorized by either. No performance on either 
slde can give the unlawful contract any validity, or be the foundation of any 
right of action upon it. When a corporation is acting withln the gênerai scope 
of the powers conferred upon it by the Législature, the corporation, as well as 
persons contracting with it, may be estopped to deny that it has complled wlth 
the légal formalities which are prerequlsites to its existence or to its action, 
because such requisites might in fact hâve been complied with. But when the 
contract is beyond the powers conferred upon it by existing laws, neither the 
corporation nor the other party to the contract can be estopped, by assenting 
to it, or by acting upon it, to show that It was prohibited by those laws." 

See, aiso, McCormick v. Market Bank, 165 U. S. 538, 17 Sup. Ct. 
433, 41 L. Ed. 817; California Bank v. Kennedy, 167 U. S. 363, 367, 17 
Sup. Ct. 831, 43 L. Ed. 198 ; Concord First National Bank v. Hawk- 
ins, 174 U. S. 364, 19 Sup. Ct. 739, 43 L. Ed. 1007 ; Thomas v. Rail- 
road Co., 101 U. S. 71, 35 L. Ed. 950 ; Scovill v. Thayer, 105 U. S. 
143, 26 L. Ed. 968 ; Pennsvlvania R. R. Co. v. St. Louis, etc., R. R. Co., 
118 U. S. 290, 6 Sup. Ct. 1094, 30 L. Ed. 83 ; Schofield v. Goodrich 
Bros. Banking Co., 39 C. Ç, A. 76, 98 Fed. 271. 
132 F.— 47 
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What has been; said goes far to support the contention that the 
transactipH between the two companies was also ultra vires of the 
Kansas Company, but it is unnecessary to definitely détermine that 
question,, because if the transaction was beyond the corporate powers 
of eitheii eompany, it is as invalid as if beyond the corporate powers of 
both. lyouisville & Nashviile Raiiroad v. Kentucky, 161 U. S. 677, 
692, 16 Sup. Ct. 714, 40 h. Ed. 849. Défendants' transfer of their 
stock in: the Kansas Company was a nullity. Nothing done in pur- 
suance of the transfer, no acquiescence therein, and no receipt of ben- 
efits therefrom, could infuse vaUdity into that act, or prevent the suc- 
cessful assertion of its nullity. The claimed estoppel is not tenable. 
The liability for the corporate debts, with which the holders of the 
Kansas Company's stock wère charged, under the Constitution and 
laws of Kansas, was not extinguished or discharged by the transfer. 
That liability did not pass to the Missouri Company, because it could 
not, andi therefore did not become a stockholder in the Kansas Com- 
pany. It follows that défendants continued to be stockholders in the 
KansaS' Company, and remained liable for the corporate debts in like 
manner as if the transfer had never occurred. 

For another reason the défendants' transfer of their stock in the 
Kansas Company was equally inefïectual to discharge them from lia- 
bility under the Constitution and laws of Kansas for the existing debts 
of the Company. The transfer was not made in the ordinary course 
of business, or at a time when the corporate business was being pros- 
ecuted, and the corporate Ufe maintained, in the usual manner. The 
indebtedness of the eompany upon its direct obligations almost equaled 
its assets, and its contingent indebtedness upon outstanding guaranties 
exceeded its assets many times. The holders of the company's stock 
were obligated, something like sureties or guarantors, for the payment 
of this indebtedness. In thèse circuni'stances, by a vote of thèse stock- 
holders, the Kansas Company transferred ail of its assets to the Mis- 
souri Company, and completely divested itself of ail means of paying 
its debts. This extraçted ail substantial or appréciable value from the 
stock, and made it a mère indicator of the holders' liability for the 
corporate debts. In a practical sensé, it made the stockholders the 
principal debtors. A transfer of stock by stockholders in such a situa- 
tion, if effective at ail, accomplishes litt'le more than an avoidance of 
a fixed and certain liability, and is the perpétration of a great wrong 
upon creditors. We of course assume that, as stated in the finding, 
the transfer was without fraud in fact and in good faith, but it was so 
obviously violative of the rights of the corporate creditors, and was 
so clearly injurious to them, that it was fraudulent in légal contempla- 
tion, no matter with what intent, or in what belief as to their own rights 
or those of the creditors, the stockholders may hâve acted. That the 
assets and the stock were transferred at substantially the same time, 
and as a single transaction, does not avoid or lessen the légal fraud, 
since the necessary effect of stripping the eompany of its assets was to 
disable it from paying its debts, and to increase the occasion or ne- 
cessity for creditors to resort to the individual liability of the stock- 
holders for the payment of their daims — a matter which the stockhold- 
ers were bound to know. Nor does it change the resuit that the 
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Missouri Company agreed with the Kansas Company and its stock- 
holders, in considération of the transfer of the assets and stock, to pay 
ail claims then existing or thereafter arising against the Kansas Com- 
pany or any of its stockholders, and to save them harmless in the prem- 
ises. That did not pay the corporate debts or discharge the stock- 
holders from liability, nor did it substitute the Missouri Company in 
place of the Kansas Company as the debtor. Whether the Missouri 
Company could and would perform this agreement is a risk which 
was assumed by the Kansas Company and its stockholders, but not 
by its creditors. No possible arrangement among the Kansas Com- 
pany, its stockholders, and the Missouri Company, made after they 
had wholly disabled the Kansas Company from paying its debts, or 
made in the immédiate contemplation of so doing, could destroy or 
affect the right of the creditors of the Kansas Company to enforce their 
demands against its stockholders to the full extent of the liability im- 
posed by law. There is no finding that the holders of the indebtedness 
hère sued upon accepted the Missouri Company as a substituted debtor, 
or that they agreed to discharge or release the Kansas Company or its 
stockholders; nor can such an agreement be implied, as a matter of 
law, from the facts found, or any of them. True, the holders of thèse 
claims treated and dealt with the Missouri Company as having suc- 
ceeded to the business of the Kansas Company, and as having agreed 
to discharge its debts and liabilities. They also established their claims 
in the receivership suit, and accepted dividends derived from a sale of 
the entire assets of the Missouri Company, a material portion of which 
was not obtained through the Kansas Company. But there is nothing 
in this which is inconsistent with a purpose and right to assert and en- 
force thèse claims against the Kansas Company and its stockholders. 
Indeed, in the receivership suit thèse claims were proved against both 
companies, and the fair légal inference from the proceedings is that 
they were allowed by the master and the court against both companies. 
A créditer who collects a portion of his claim from a third person, who 
after the debt is contracted agrées with the debtor to pay it, does 
not thereby discharge the debtor, or become estopped from collecting 
the balance from a surety or guarantor. There is in this no élection 
between inconsistent claims or remédies. The stockholders of the 
Kansas Company were benefited, not injured, by what was done by 
thèse creditors. 

For the reasons stated, we are clearly of opinion that the transfer 
of défendants' stock did not put an end to their liability as çtockholders 
for the existing debts of the company, and that plaintifïs are not es- 
topped to assail that transfer or to enforce that liability. 

The remaining question relates to the statute of limitations. The 
Kansas Company suspended business August 1, 1890, and, that sus- 
pension still continuing, a cause of action upon each debt of the Com- 
pany arose to the créditer against each stockholder August 1, 1891, 
whether the debt was matured or unmatured, and a like cause of action 
arose upon the company's contingent liability upon each of its out- 
standing guaranties upon the happening of the contingency which 
ripened the liability into an actual debt. The entire indebtedness sued 
upon in the Anglo-American cases rests upon guaranties which were 
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outstanding August 1, 1890, but the finding, which îs încomplete, as 
before shown, does not disclose when the guaranties ripened into actual 
debts, and therefore renders it impossible to détermine whether thèse 
actions are barred as to any portion ôf the indebtedness. As before 
stated, the period of limitation in the state of Kansas for commencing 
proceedings to enforce a stockholder's additional liability is three years, 
ijut by the law of the state (section 4449, Gen. St. 1901), the period lim- 
ited for the commencement of the action does not run while the person 
against whom the cause of action exists is out of the state. The find- 
ing shows that the défendants in the Ramsden Cases were out of the 
state during the entire period between the accrual of the causes of ac- 
tion and the time when the actions were cbmmenced. Thèse actions are 
therefore not barred as to any part of the indebtedness. 

It results that the facts found do not sustain the judgments for de- 
fendants, and do not indicate for whom final judgments should be 
rendered. The judgments are thereïore reversed, and the cases are 
remanded to the court below, with a direction to grant a new trial in 
each case, and to take such further proceedings therein as may not be 
inconsistent with the views expressed in this opinion. 

On Pétition for Rehearing. 
(November 1, 1904.) 

1. It is insisted that in the Ramsden cases the action of the Circuit 
Court in rendering judgment upon the spécial finding cannot be re- 
viewed, because there was no written stipulation waiving a jury. Rev. 
St. §§; 649, 700 [U. S. Comp. St. 1901, pp. 535, 570]. This point is 
made now for the first time. The judgment entries recite that thèse 
cases, like the Lombard cases, were tried to the court; trial by jury 
being waived by agreement of the parties. The record also discloses 
that there were written stipulations in the Lombard cases waiving a 
jury and requesting a spécial finding, and that there was another writ- 
ten stipulation, entitled in both the Lombard and Ramsden cases, to 
the effect that but one finding should "be signed and filed and entered 
of retord for ail." As thèse stipulations clearly contemplated a trial 
to the court in ail of the cases and a single spécial finding for ail, and 
as the cases could notbe tried to the court without waiving a jury, it 
sufficientîy appears that the waiver of a jury was by written stipulation 
in ail of the cases. Boogher v. Insurance Co., 103 U. S. 90, 97, 26 L. 
Ed. 310; Supèrvisors v. Kennicott, 103 U. S. 554, 556, 26 L. Ed. 486. 

2. The contention that the transfer of the Kansas Company's stock 
was not illégal for want of power in the Missouri Company to acquire 
the stock is renewéd in this manner : 

"There was not, as assumed by the court, any purchase of stock In the or- 
dlnary sensé of the word. * • ♦ The Kansas Company went out of exist- 
ence and its stock was praetlcally retlred. * • * The transfer of the 
stock was only an Incident to the acquisition of the property and an évidence 
of title. tTnder such eircumstance» the transaction was not vold. * * * 
There la hot Involved hère, as assumed in the opinion, any question as to re- 
tiring a company in business. The transaction was simply a reorganization 
by the formation of a new company and the dissolution of the old," 
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There seems to be in this a misapprehension of the opinion ; but, 
without dwelling upon that, we will dispose of the contention in the 
form in which it is renewed. If the transaction was the formation of 
a new company and the dissolution of the old, that did not terminate 
the liability of the défendants as stockholders of the Kansas Company. 
Dissolution of a corporation does not extinguish the liability of the 
stockholders. If the old company was dissolved and its stock retired, 
not purchased and transferred, no question of ultra vires arises. But, 
if there was a purchase and transfer of the stock, a question of power 
does arise, and that question is, not whether the old company, by way of 
winding up its aiifairs, could transfer its property to the new company 
in considération for stock in the latter to be distributed among the 
stockholders of the former, or to be sold and the proceeds so distributed, 
but whether the new corporation could acquire and hold the stock of 
the old one as a means of controlling it. The cases of Holmes & Griggs 
Manufacturing Co. v. Holmes & Wessell Métal Co., 137 N. Y. 252, 
27 N. E. 831, 34 Am. St. Rep. 448, and Treadwell v. Salisbury Manufac- 
turing Co., t Gray, 393, 404, 66 Am. Dec. 490, tend very strongly to 
sustain the power of the old company to so dispose of its property, 
but they do not sustain the power of the new company to so acquire 
and hold the stock of the old one, and the weight of the New York 
case as an authority respecting the power of a corporation to so dispose 
of its property is much impaired by People v. Ballard, 134 N. Y. 269, 
294, 32 N. E. 54, 17 L. R. A. 737. In McCutcheon v. Merz Capsule 
Co., 19 C. C. A. 108, 114, 71 Fed. 787, 31 L. R. A. 415, the Court of 
Appeals for the Sixth Circuit, while conceding the power of a cor- 
poration to so dispose of its property, emphatically denied its power to 
acquire and hold the stock of another corporation for the purpose of 
controlling it. But it does not alter the situation that the transfer of 
the property of the old company may hâve been a perrhissible transac- 
tion as respects both companies, because neither the right of the old 
company to dispose of its property nor the right of the new to acquire 
it furnishes any reason for saying that the latter could acquire and 
hold the stock of the other. The transfer of the stock of the old com- 
pany was not a necessary incident to the transfer of its property, or at 
ail essentiaito investing the new company with complète title to or con- 
trol over the property. 

3. Each State may détermine what powers shall be possessed by cor- 
porations organized under its authority, and what effect shall attach to 
acts done by such corporations beyond their powers. The question is 
one of State policy, and therefore a matter of local and not of gênerai 
law. Sioux Citv, etc., Co. v. Trust Co., 173 U. S. 99, 106, 111, 19 Sup. 
Ct. 341, 43 L. Ed. 628 ; Id., 27 C. C. A. 73, 77, 82 Fed. 124; Schofield 
V. Goodrich Bros. Banking Co., 39 C. C. A. 76, 98 Fed. 271. The 
claim is now made that the settled rule of décision in the state of 
Missouri is that after a corporate contract has been executed by one 
party the défense of ultra vires is not open to the other ; in other words, 
that a corporate contract which is ultra vires is voidablé, not void. The 
décision of the Kansas City Court of Appeals in City of Goodland v. 
Bank, 74 Mo. App. 365, is alone cited in support of this contention. 
A fixed and settled rule of décision in a state court of last resort estab- 
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Hshes the law of the state in such manner as to bind the fédéral courts 
in ail matters controlled by the state law ; but the opinions of interme- 
diate appellate courts, like *he Kansas City Court of Appeals, while 
entîtiedto great respect and regarded as persuasive authority, are not 
controlling upon the fédéral courts, because they do not settle the law 
of the state. Of course, the présent question is whether the Missouri 
Company's acquisition of the stock of the Kansas Company and the 
incurrence of the stockholder's liability which is inséparable from own- 
ership of the stock — a liability which has not been discharged and re- 
mains an executory obligation — was void in toto or only voidable; in 
other words, whether the act of a corporation which is not within the 
scope of its corporate powers, and is therefore prohibited (State v. 
Lincoln Trust Co., 144 Mo. 562, 586, 587, 46 S. W. 593 ; Const. Mo. 
art. 13, § 7 ; Householder v. City of Kansas, 83 Mo. 488), can hâve 
or bè given the effect of placing upoh the corporation an enforceable 
executory obligation. While there is room for a contention that the 
décisions of the Suprême Court of the state are conflicting and leave 
the question unsettled, we think the correct view of the décisions of 
that court— ^ving efiFect to each according to the particular case then 
under considération — 'is that they establish a rule which is essentially 
the same as that recognized in the Suprême Court of the United States, 
viz., that, where the contract which is ultra vires has been fuUy per- 
formed oh both sides (as in the instance of a consummated conveyance 
to a corporation, imposing no executory obligation), what has been 
done will not be undone at the suit of either party (Mcindoe v. St. 
Louis, 10 Mo. 575 ; Chàmbers v. St. Louis, 29 Mo. 543 ; Land v. Coff- 
man, 50 Mo. 243, 255 ; Ragan v. McElroy, 98 Mo. 349, 11 S. W. 735 ; 
Connecticut Mutual Life Ins. Co. v. Smith, 117 Mo. 261, 22 S. W. 
623, 38 Am. St. Rep. 656), but where any part of the contract remains 
executory its invalidity may be eflfectively asserted, notwithstanding 
its partial performance, because the power to enter into the contract or 
to make it obligatory at ail has been withheld by the authority which 
created the corporation and defined its powers (Hoagland v. Hannibal 
& St. Joseph R. R. Cô., 39 Mo. 451, 459 ; St. Joseph v. Saville, 39 
Mo. 460, 466; Pacific R. R. Co. v. Seely, 45 Mo. 212, 220, 221, 100 
Am. Dec. 369; State ex rel. v. Murphy, 134 Mo. 548, 567, 568, 31 
S. W. 784, 34 S. W. 51, 35 S. W. 1132, 34 L. R. A. 369, 56 Am. St. 
Rep. 515 ; Bertche v. Equitable, etc., Ass'n, 147 Mo. 343, 359-362, 48 
S. W. 954, 71 Am. St Rep. 571; Lovelace v. Pratt, 163 Mo. 70, 76, 
63 S. W. 383 ; Newland Hôtel Co. v. Fumiture Co., 73 Mo. App. 135, 
137; Kansas City v. O'Connor, 82 Mo. App. 655, 660-663; Caston 
V. Stafîford, 92 Mo. App. 182, 188). 

Moreover, there afe indications that the décisions of the Suprême 
Court of the state upon this subject are believed by that court to be 
' in accord with those of the Suprême Court of the United States. The 
opinions in Hoagland v.. Hannibal & St. Joseph R. R. Co. and St Joseph 
V. Saville, supra, cite with full approval Pearce v. Madison, etc., R. R. 
Go., 21 How.441, 16 L. Ed. 184, where it was held that there could be no 
recovery àgainst a railroad company upon a note given for the purchase 
price of a steamboat actually delivered to and used by the company, 
but without any sanction therefor in its charter. In State ex rel. v. 
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Murphy, supra, where it was held that the doctrine of estoppel could 
not be applied to validate a corporate contract which the corporation 
had no power to make, the court cites Scovill v. Thaver, 105 U. S. 143, 
26 L. Ed. 968 ; Thomas v. Railroad Co., 101 U. S. 71, 25 L. Ed. 950, 
and Pennsylvania R. R. Co. v. St. Louis, etc., R. R. Co., 118 U. S. 290, 
6 Sup. Ct. 1094, 30 L. Ed. 83, in support of its ruling. In Kansas 
City V. O'Connor, supra, a later case than City of Goodland v. Bank, 
relied upon by counsel, the Kansas City Court of Appeals also cites 
several cases in the Suprême Court of the United States, holding that 
a corporate contract which is ultra vires is not voidable merely, but 
whollv void, and then quotes with entire approval from Trust Co. v. 
Miller, 33 N. J. Eq. 155, 163, as follows : 

"While It must be admitted that this doctrine bas not reeelred the sanction 
of every eminent judge who bas been called upon to enforce It, yet I think 
it Is now voucbed for by such august autbority, and Is so manifestly sup- 
ported by Sound reason and the hlghest considérations of policy, that it must 
hereafter be aceepted universally as expressing the true rule of judgment In 
such cases." 

In State v. Lincoln Trust Ce, supra, décisions both fédéral and state 
are cited and quoted from as sustaining the conclusion "that the charter 
of a corporation is the measure of its powers, and that the enumeration 
of thèse powers implies the exclusion of ail others." Evidently with 
a purpose to enforce respect for and adhérence to this principle of law, 
the Constitution of the state déclares : 

"No corporation shall engage In business other than that expressly author- 
ized in Its charter or the law under which It may hâve been or hereafter may 
be organlzed." Article 12, § 7. 

The prohibitory clauses in the state Constitution are deemed self- 
enforcing. Householder v. City of Kansas, 83 Mo. 488. Thus a 
Missouri corporation is both impHedly and expressly prohibited from 
exercising any power other than those granted in its charter or the law 
under which it is formed. A contract made in violation of this prohi- 
bition is unlawful and of no efïect. No act of the corporation or the 
other contracting party, or of the stockholders or creditors of the cor- 
poration, can render the contract enforceable, because they are power- 
less to make lawful that which is made unlawful by the statutes and 
Constitution of the state. 

4. Another contention seems to be that, while a corporation may 
not be estopped from asserting the invalidity of a contract made out- 
side of its powers, such an estoppel can arise against a créditer of the 
corporation, because he is capable of contracting. The true rule is 
that no one can make an enforceable contract with a corporation which 
is be3'ond its powers, and no action by others can give enforceable 
quality to such a contract. The cases of Union Trust Co. v. Illinois 
Midland Co., 117 U. S. 434, 468, 6 Sup. Ct. 809, 29 L. Ed. 963, and 
Fogg v. Blair, 133 U. S. 534, 540, 10 Sup. Ct. 338, 33 L. Ed. 721, do 
not hold otherwise. In the first case a final decree in a railroad re- 
ceivership which resulted in foreclosure sales, apportioned the floating 
indebtedness of the receivership and certain labor claims among three 
several railroad properties on the basis of the relative length of each 
road, and made the payment of such indebtedness a charge upon the 
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■ properties superior to mortgages upon the respective roads. Before the 
receivership two of the three roads owned by separate companies had 
been sold and conveyed to the company owning the third, and there- 
after, including the period of the receivership, the three roads had been 
operated as one property. The receivership covered a period of ten 
years, during the last eight of which the trustée under the mortgage 
upon the Paris & Decatur road, one of the three, was a party to the 
suit._ Holders of bonds secured by that mortgage objected to the ap- 
portionment of tne floating indebtedness and labor claims, on the 
ground that the sale and conveyance of that road preceding the receiver- 
ship was ultra vires.. It was in response to this contention that the 
court said, after referring to the grounds upon which the Circuit Court 
had rested its décision : 

"Independently of this, It Is entlrely suflaclent to rest our conclusion on the 
principle that nonaction on the part of the Paris & Decatur bondholders and 
their trustée, which allowed the court and the recelvers to go on during the 
entire lltlgation contracting debts in respect to the whole line operated as a 
unit, and administering the property as one, under circumstances where, as 
shown, It was and is impossible to separate the interests as to expenditures 
and beneflts In respect to the matters now questioned, and where important 
rights hâve aecrued on the faith of the unlty of the interests, amounts to such 
acquiescence as should operate as an estoppel." 

The thing which the bondholders were held estopped to question 
was the action of the court in operating the three roads as one property. 
With the parties in interest before it, and none objecting, the court 
could hâve done this, regardless of the sale prior to the receivership. 

The facts in Fogg v. Blair were thèse : One company purclmsed in 
1873 ail of the property of another and agreed to assume and pay its 
debts. A creditor of the old company obtained a judgment against it 
in 1881, upon an obligation existing at the time of the sale. In 1884 
the creditor obtained a decree against both the old and new company, 
adjudging them to be jointly and severally liable for the payment of 
the judgment. The creditor then intervened in a pending foreclosure 
suit brought to foreclose a mortgage given upon the property by the 
new company after the sale and before the creditor had asserted his 
claim against either company. The purpose of the intervention was to 
hâve the creditor's judgment satisfied out of the property in advance 
of the bonds secured by the mortgage. An examination of the case 
as reported in the Suprême Court Reports and in the Fédéral Reporter 
(27 Fed. 176) shows that the claim was, not that the old company was 
without authority to sell the property or the new without authority to 
purchase it, but only "that the old corporation could not transfer its 
property to the new corporation without the new corporation becoming 
trustée for ail the creditors of the old company ; that its property was 
thus affected with a trust, and could not be subjected to a mortgage 
so as to give priority to the bonds secured over the demands of cred- 
itors existing at the time of such transfer." Properly termed, the 
question was one, not of ultra vires, but of a fraudulent disposition of 
property as against creditors. It was under thèse circumstances that 
the court said: 

"We do not attaeh any weight to the objection that the transfer by the old 
company of its entire property to the new company was illégal and ultra vires. 
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and therefore to be dlsregarded. However such a transfer mlght be consid- 
ered in a suit to set It aside, the objection does not lie In the mouth et the 
appellant ; for he bas proceeded against the new company, and obtained, upon 
the assumed validity of such transfer, a decrèe that It pay his judgment, 
which is founded upon a demand that company agreed to assume as part of 
the considération of the transfer." 

In view of a matter yet to be mentioned, it is to be obseryed that 
the créditer was held to be estopped, not from enforcing his claim 
against the old company, but from pursuing its property fraudulently 
transferred to the new company, and from questioning the priority of 
the lien of the new company's mortgage. The différence between the 
application of the doctrine of estoppel to corporate acts which are f raud- 
ulent and voidable, and to those which are ultra vires and void, is ob- 
vious. 

5. Another contention, which is quite apart from the validity or in- 
validity of the transfer of the défendants' stock in the Kansas Company, 
is that a créditer of a corporation may lawfully contract to surrender 
or waive the right to enforce the liability of its stockholders, and that, 
having the capacity so to contract, the créditer may become estopped 
from enforcing this liability. We regard the contention as sound, and 
turn to the daims advanced in support of its application to the présent 
case. They are: (a) That the finding shows that thèse creditors 
accepted the Missouri Company as a substituted debter, meaning that 
they released the Kansas Company, and consequently its stockholders, 
which would be a novation ; (b) that the finding shows conduct on the 
part of thèse creditors which in law precludes them from now enforcing 
the stockholders' liability of défendants. 

In the nature of things there is no acceptance of one person as a 
substituted debtor where there is no release of another, but there may 
be a release of a debtor without substituting another in his place. In 
this sensé the two things are différent, but both must conçut to effect 
a novation, which is the substitution of a new debtor in the place of 
an old one with intent to release the latter. Was there a novation 
hère ? There is no finding that there was, nor that there was a release 
of the Kansas Company. But it is urged that there is an express find- 
ing that "the Missouri Company was permitted to go on and act as the 
substitute for the Kansas Company." The four words which are em- 
phasized by the italics do not stand alone. They should be read in 
connection with other portions of the finding, not independently of 
them, and when se read we think they mean nothing more than, as 
stated in the opinion, that the Missouri Company was "treated and dealt 
with as having succeeded to the business of the Kansas Company, and 
as having agreed to discharge its debts and liabilities." To isolate the 
words relied upon and to give to them the effect claimed would be to 
ignore other portions of the finding, which state that the claims hère 
in question were separately proved in the receivership proceedings 
against each of the companies, and were allowed by the court, and that 
one of the plaintiffs, the Anglo-American Company, also endeavored 
to enforce its claim against the Kansas Company by an action com- 
menced in the courts of Kansas, but was unable to do so because no 
proper officer of the company upon whom to make service could be 
found, although successive writs were issued and attempted to be served. 
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The question is not affected by the contracts entered into with the 
Missouri Company by the Anglo-American Company, one of the plain- 
tiffs, and by the Edinburgh Company, one of the assignors of the plain- 
tiff Ramsden. Thèse contracts were wholly prospective in their terms, 
and did not attempt to afîfect any right acquired or liabihty incurred 
before they were made. Neither made référence to the prior contract 
with the Kansas Company, and the finding states that the Edinburgh 
contract "contains no ^reèment or provision for the release or dis- 
charge of the Kansas Company." The Anglo-American contract is 
set forth in the finding, and its terms show that the same statement 
would apply to it. While by this contract the Anglo-American Com- 
pany agreed "to employ and retain" the Missouri Company as its 
agent for purposes therein nàmed, the word "retain" had no référence 
to anything which preceded the making of the contract, and was a mère 
word of employment. Thé increased rate of interest stipulated for in 
this contract was confinéd to "investments made by the agent company 
for the principal company on and after the exécution of this contract," 
and the increased rate of interest paid by the Missouri Company is 
stated to hâve been "interest under the new contract," including in- 
terest upon extensions made by that company of prior loans made by 
the Kansas Company. The extensions were the same as new loans, 
so far as the right of the Anglo-American Company to interest was 
concerned. Nothing in thèse matters gives color to the claim that there 
was a substitution of debtors, in the sensé that the Kansas Company 
was releàsed and discharged from further obligation. We think there 
was no novation. 

The claim that the finding shows conduct on the part of thèse cred- 
itors which in law precludes them from now enforcing the stockholders' 
liability of the défendants is rested upon the proposition that by accept- 
ing the benefits of the contract or transaction between the Kansas Com- 
pany and its stockholders upon the one side and the Missouri Company 
upon the other the creditors hâve subjected themselves to its obligations. 
But that contract or transaction did not impose or purport to impose 
any obligation upon the creditors in the event of their acceptance of its 
benefits or otherwise. The stockholders of the Kansas Company ex- 
acted of the Missouri Company a stipulation to save them harmless 
from any and ail Uability on claims arising out of the Kansas Com- 
pany's buisiness. The creditors did nothing to prevent the Missouri 
Company from fulfilling its stipulation; and the stockholders were not 
led to act, or to forego action, to their préjudice, on the faith of any 
conduct of the creditors. How can there be an estoppel? The cred- 
itors origînally had two means of enforcing payment of their claims — 
one by resorting to the property of the Kansas Company, and the other 
by resorting tô the liability of its stockholders. The property was by 
the act of the stockholders trânsf erred to the Missouri Company. The 
creditors acqiiîesced in thiS; transfer, but that did not take from them 
the other security — ^the stockholders' liability. They also accepted cer- 
tain beîiefits resulting from the transfer of the property, but this was 
as advaMa-gédus to the stockholders as it was to the creditors. Is this 
not a parallel case? A. holds a claim against B. for the payment of 
which C. is liable as surety or guarantor. B., the debtor, conveys ail 
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of his property to D., upon the latter's promise to assume and pay ail 
of the debtor's obligations, including that to A., and to save C. harm- 
less from his suretyship or guaranty; but A. is not a party to that 
transaction. Subsequently A. receives interest and partial payments 
from D. Thereafter D. fails, and his assets, which include property 
other than that received from B., are exhausted in the partial satisfac- 
tion of the claims of A. and others. A. brings an action against C. 
to recover the balance of the claim. C. défends upon the ground that 
A. received interest and partial payments from D., and received a div- 
idend from D.'s estate, and is therefore estopped from asserting the 
liability of C. Certainly there would be no estoppel in such a case, 
and yet it is not différent from the one under considération, save that 
hère the créditer in the meantime also asserted the liability of the orig- 
inal debtor, and therefore clearly manifested that he had not released 
it or its sureties or guarantors, the stockholders. 

It is said that it was admitted by the Anglo- American Company, 
and adjudged by the court in the receivership case, that the Missouri 
Company was the owner of the stock of the Kansas Company. There 
is a fînding that the Anglo-American Company did admit in the re- 
ceivership proceedings an allégation of a bill of interpleader, made 
largely by way of description, that the Missouri Company "toôk up 
and * * * held ail the stock of the Kansas Company" ; but there 
is no finding of any adjudication of ownership. The Kansas Company 
was a party to the receivership case, and the authority of the court over 
it in perfecting title to the property which it had transferred to the 
Missouri Company — a matter mentioned in the fînding — was not be- 
cause of or dépendent upon the ownership of the Kansas Company's 
stock. The situation of the parties is the same as if the admission had 
not been made. The creditors received no benefit from it and the 
stockholders hâve not been prejudiced by it. 

The case of Francklyn v. Sprague, 131 U. S. 215, 7 Sup. Ct. 951, 30 
L. Ed. 936, is cited in support of the claim that to permit the creditors 
to obtain the benefits of the Missouri Company's contract of assumption, 
and not carry out its spirit in holding harmless the stockholders of the 
Kansas Company, is "subversive of the whole plan." The case cited 
has no similarity to this. The facts were thèse: A manufacturing 
partnership exîsted between several members of a family, including 
four minor children, whose interests were controlled by the administra- 
trix of their grandfather's estate, who was also the guardian of their 
property. The partners conveyed ail of the partnership property to a 
corporation; the guardian of the minors joining in the conveyance, 
under the express authority of a spécial act of the state Législature, 
which was sustained in Hoyt v. Sprague, 103 U. S. 613, 26 h. Ed. 585. 
At the time of the conveyance the state of the account between the mem- 
bers of the partnership was such that a large balance stood to the crédit 
of the minors by reason of moneys drawn out by other members. In 
return for the partnership property the members received stock in the 
corporation according to their interests in the partnership. Instead 
of adjusting the balance due to the minors by the issuance to them of 
a proportionally increased amount of stock, the payment of this and 
other partnership obligations was assumed by the corporation. Subse- 
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quentljf thc; corporation, ;becoming embarrassed, made an assîgnment 
for the benefit of creditôrs. A suit was brought on behalf of one of 
the minors tp hâve his iriterest in the balance due to the four minora 
declared a superior lien or charge upon the property conveyed to the 
corporation and then in the hands of the assignée. The contention was 
that by the law of partnership this claim was a lien on the partnership 
property and followed it into the hands of the corporation. The con- 
veyance to the corporation was absolute, and the minor, by reason of his 
compétent representatidnfithrough his guardian, was a participant in ail 
that was donc. The court said : 

"Now, can It be justly cbntended that thèse debts due to the several part- 
ners, when they becaine the assumed debts of the corporation, continued to bo 
liens on the property, as they had been when it was partnership property? 
We thlnk not. This would hâve been subversive of the whole plan. The re- 
lation of thé parties to the property was entirely ehanged. Their lien as part- 
ners, as well as their charàcter of partners, was extinguished. A conveyance 
or release of property by 'one who has a lien on it nécessarily extinguishes 
the lien. Mary Sprague,: asî [idipinistratrlx and guardian, after conveying to 
the corporation ail her Interest arrd the Interest of her wards In the property, 
parted with ail right in It, and accepted in Jieu of it shares for her aliquot 
part in the body of It, and the assumption and engagement of the corpora- 
tion to pay thé balance due to hér bn the accounts. Having conveyed and 
parted with the property by vlrtue of an authority conferred by law, her lien 
upon it was gone; and those who claina through and under her cannot set 
up any such lien." 121 Tj: S. 228, 7 Sup. Ct. 957, 30 L. Ed. 936. 

If one of the Kansas Gbmpany's stockholders who participated in the 
transfer of the property ôf that company to the Missouri Company were 
attempting to nave a debt owing to him by the Kansas Company and 
assumed by fhe Missouri* Cérrtpg,ny declared a prior charge or lien upon 
that property the case niijg:ht bè in point, but it is without application 
hère. 

, 6. Because the pétitions in thèse cases are indefinite, in that they do 
not disclose, thfe nature of tjie otsligations of the Kansas Company upon 
which the actions are foundëd^ we are asked to présume that they are 
not founded upon guarànties, a, right of action upon which could not 
arise against the stockholders tintil the happening of the contingency 
which ripened the compatiy's liability into an actual debt, but are found- 
ed upon unconditional obligations, a right of action upon which arose 
against the stoçkholderë onè'yéar after the company suspended business. 
It is said: 

, "The hurden pf proof ^yas URon the plaintlff to plead and prove that his 
claim was contingent In Its iiàlure; otherwise, it must be presumed to hâve 
been direct" 

No objection to the pétitions in respect of this matter was taken in 
the court below, and it appears throughout the record that there was 
no purpose in that court to rnake any point upon the manner in which 
the indebtedness was stated in.any of the pétitions. The objection 
comes too late at this time. Weâre not concerned with the burden of 
proof Or the évidence. The buirden of proof may hâve been properly 
placed and carried, and the évidence may hâve been full and clear. As 
presented to us, the record, simply shows an absence of any finding as 
to when the causes of action -arose, and not, as in Stone v. United 
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States, 164 U. S. 380, 17 Sup. Ct. 71, 41 L. Ed. 477, a déclaration that 
the party upon whom the burden of proof rested failed to carry it, in 
conséquence of which judgment was rendered against him. 
7. The statutes of Kansas contain this provision : 

"Where the cause of action bas arisen in another state or country, between 
nonresidents of this state, and by the laws of the state or country where the 
cause of action arose an action cannot be maintained thereon by reason of 
lapse of tlme, no action can be maintained thereon in this state." Gen. St. 
1901, § 4450. 

The parties were at ail tîmes nonresidents of Kansas. Did the causes 
of action arise in that state or elsewhere? The claim is that, being 
transitory, they arose wherever the défendants could hâve been sued, 
and that they did not arise in Kansas because the défendants were non- 
residents and out of the state. To sustain this proposition référence is 
made to décisions of the courts of Illinois and Nevada under somewhat 
similar statutes. Hyman v. McVeigh, 10 Chi. Leg. N. 157, reported 
in statement of another case, 32 N, E. 891 ; Osgood v. Artt (D. C.) 10 
Fed. 365 ; Hyman v. Bavne. 83 111. 256 ; Wooley v. Yarnell, 142 111. 
442, 449, 32 N. E. 891 ; Lewis v. Hyams, 26 Nev. 68, 63 Pac. 126, 
64 Pac. 817. The Kansas statute was not borrowed from Illinois, as 
suggested by counsel. It was part of the Ohio Code of Civil Procédure 
(2 Swan & C. Rev. St. Ohio, p. 950), adopted in Kansas February 25, 
1868 (Gen. St. Kan. 1868, c. 80, § 22, p. 634). The Illinois statute was 
enacted four years later (Sess. Laws 1871-72, p. 560, § 20), and does 
not contain the "nonresidents" clause. The Kansas statute does not 
seem to hâve been considered by the Suprême Court of that state or 
by the Suprême Court of Ohio. Similar statutes exist in other states, 
but the reported cases decided thereunder are few. The earlier cases 
in Illinois announced the view that a cause of action should be deemed to 
hâve arisen wherever jurisdiction of the défendant could hâve been 
obtained; in othér words, that the state in which a cause of action 
arose is to be determined by inquiring where the défendant could bave 
been served with process, and not where the acts or omissions occurred 
which gave the right to sue. Under that view the same cause of action 
could arise in more than one state, because it would arise anew if the 
défendant should go from one state to another and in that way subject 
Iiimself to the service of process in the latter. The later cases in Illi- 
nois bave greatly limited, if they bave not entirely departed from, the 
view first announced. Wooley v. Yarnell, supra ; Hibernian Banking 
Ass'n V. Commercial National Bank, 157 111. 524, 539, 41 N. E. 919 ; 
Janeway v. Burton, 201 111. 78, 66 N. E. 337. In Lewis v. Hyams, 
supra, the Suprême Court of Nevada followed the earlier décisions in 
Illinois. 

Other cases déclare what seems to be a more reasonable rule. Chev- 
rier v. Robert, 6 Mont. 319, 12 Pac. 702, was an action brought in 
Montana upon a judgment rendered in Canada. The Montana statute 
of limitations was like that of Illinois, and the question presented for 
décision was whether the action was barred in Montana, on the ground 
that after the rendition of the judgment the défendant had residéd in 
Nevada long enough for the statute of that state to bar the demand 
there. The court said : 
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"It is admîtted that the cause of action flrst arose In Canada. Did it arlse 
again In Nerada? If so, It also arose again In Montana, In November, 1884, 
when the respondent took np his résidence hère ; and It may hâve arisen In 
a dozen other states or tèrrltories, where he may hâve temporarlly resided, 
since the judgment was rendered In Canada. We do not belleve this a fair 
Interprétation of the law. A cause of action can arise but once ; and. wben 
it orice accrues, It remains In force untll it Is extinguished, or satisfied, or 
barred by statute." 

In Jackson v. Spittal, 5 L. R. C. P. 542, a cause of action was said 
to arise in that jurisdiction where the act is done which gives the plain- 
tiff his cause of complaint ; and in Durham v. Spence, 6 L. R. Ex. 46, 
it was said by Pigott, B. : 

"I understand by 'cause of action' that which créâtes the necessity for 
bringing the action. No dbubt, to make the act or omission complained of a 
cause of action, a eontract must hâve preceded; but so, also, a negotiatlon 
must hâve preceded the mailing of the eontract. Tet I Bhould not include in 
the expression 'cause of action' that negotiatlon, nor any of the other cir- 
cumstauees that mlght iCorm part of the necessary évidence in the cause as 
the groundwork of the cautse of complaint, but only the cause of complaint 
itself ; that Is, the breach." 

In the same case it was also said by Cleasby, B. : 

"Now, the cause of action must hâve, référence to some time, as well as to 
some place. Does, then, the considération of the tlme when the cause of 
action arlses glve us any assistance in determining the place where it arises? 
I thlnk It does. The cause of action arises when that Is not done which ought 
to hâve been done, or that is done which ought not to hâve been done. But 
the time when the cause of action arises détermines also the place where It 
arises; for when that occurs which Is the cause of action, the place where 
it occurs is the place where the cause of action arises. I cannot avoid the 
conclusion that a cause of action arises where that takes place which flrst 
makes a cause of action. The eontract does not make a cause of action ; but 
a cause of action does arise when and where the person who has entered into 
the eontract doeà or omlts to do that which gives a cause of action." 

To the same efïect are Burckle v. Eckhart, 3 N. Y. 132; Veeder v. 
Baker, 83 N. Y. 156 ; Hibernia National Bank v. Lacombe, 84 N. Y. 
367, 38 Am. Rep. 518; Toronto General Trust Co. v. Chicago, etc., 
R. R. Co., 32 Hun, 190 ; Shelby Steel Tube Co. v. Burgess Gun Co., 
8 App. Div. 444, 40 N. Y. Supp. 871. 

While the section under considération does not seem to hâve been 
considered by the Suprême Court of Kansas, its proper interprétation 
is suggested by décisions of that court construing another closely re- 
lated section. Section 4478 directs that certain actions must be brought 
in the county where the cause of action, or some part thereof, arose, 
as do also sections 4479 and 4483. Under section 4478 it is held that 
a cause of action arises in thé county where the act or breach occurs 
which créâtes the necessity for bringing the action. Clay v. Hoysradt, 
8 Kan. 74; Fay v. Edminston, 28 Kan. 105; Smith v. Collins, 42 Kan. 
259, 21 Pac. 1058. The place where a cause of action arises is not 
determined by inquiring where it may be enforced. The two things 
are not the same. The right of action must arise, come into being, 
before it can be enforced lany where, and when it has arisen the action 
for its enforcement, unless purely local, may be maintained in any 
State. As was said in Dennick v. Railroad Co., 103 U. S. 11, 17, 26 
L. Ed. 439 : 
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"It is, Indeed, a right dépendent solely on the statute o£ the state ; but wlien 
the act Is done for which the law says the person shall be llable, and the action 
by which the remedy Is to be enforced is a persona} and net a real action, 
and is of that character which the law recognizes as transitory and net local, 
we cannot see why the défendant may not be held liable in any court to whose 
jurisdiction he can be subjected by personal process or by voluntary appear- 
ance, as was the case hère. It Is difflcult to understand how the nature of 
the remedy or the jurisdiction of the courts to enforce It Is In any manner 
dépendent on the question whether it Is a statutory right or a common-law 
right. Wherever, by elther the common law or the statute law of a state, a 
right of action has become flxed and a légal llability incurred, that liability 
may be enforced and the right of action pursued In any court which has juris- 
diction of such matters and can obtain jurisdiction of the parties." 

To the same effect are Texas & Pacific Ry. Co. v. Cox, 145 U. S. 
593, 605, 12 Sup. Ct. 905, 36 L. Ed. 829 ; Huntington v. Attrill, 146 
U. S. 657, 13 Sup. Ct. 234, 36 L. Ed. 1123 ; Whitman v. Oxford Na- 
tional Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 E. Ed. 587 ; Davis v. 
Mills, 194 U. S. 451, 24 Sup. Ct. 693, 48 L. Ed. 1067; Theroux v. 
Northern Pacific Railroad Co., 12 C. C. A. 53, 64 Fed. 84. 

Where a statute gives a right of action not existing at common law, 
and the same statute or another contains a limitation directed to the 
enforcement of the new right so specifically as to qualify or condition 
the right itself, the limitation inheres in the right and follows it wher- 
ever it is attempted to be enforced (Theroux v. Northern Pacific Rail- 
road Co., 13 C. C. A. 53, 64 Fed. 84; Davis v. Mills, 194 U. S. 451, 454, 
34 Sup. Ct. 692, 48 L. Ed. 1067) ; but, subject to this exception, the 
gênerai rule is that whether an action is barred is to be determined by 
the law of the forum, and that effect can be given to a bar arising under 
the laws of another state or country only when and to the extent that 
the law of the forum so provides. The Kansas statute does not broad- 
ly déclare that ail actions barred by the laws of another state or country 
shall be barred in that state, but gives effect to a bar arising elsewhere 
only when the cause of action arose elsewhere, between nonresidents 
of the state. Doubtless this is because the time within which such a 
cause of action shall be barred does not specially concern the state of 
Kansas, and may with greater propriety be left to the laws of the state 
where it arose. But the présent causes of action are not of that class. 
They arose under the Constitution and laws of Kansas, and but for 
them would not hâve arisen at ail. They arose because a corporation 
organized under the laws of the state, and having its existence within 
the state, suspended business for more than one year without paying 
its debts. , The Constitution and laws of Kansas, operating upon con- 
ditions and occurrences within the state, gave the right to sue; and 
whether and when it shall be barred in the courts of that state is a mat- 
ter of concern to the state, irrespective of the résidence of the parties. 
In our opinion thèse causes of action arose in Kansas, according to 
both the letter and spirit of the statute, and the right to enforce them 
in the courts of that state is not affected by the statute of limitations of 
another state. 

The pétition for a rehearing is denied. 
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MAÎOR, BITC., OF CITY OF NEW YORK AND CITY OF BROOKLYN 

V. DUBOIS. 

(Circuit Court of Appeals, Thlrd Circuit. March 7, 1899.) 

1. Pbincieai, and Agent— Poweb or Attobney to Conduct or Compeomise 
Suit— ACTS Binding on Principal. 

A written power of attorney, by wMch défendant appointed anotlier 
hls attorney in faet to conduct "to final consummation" a pending suit in 
whlch défendant was complainant, or to compromise the same, as to 
hlm Bhould seem expédient, did not confer authorlty upon the attorney 
In faet to stipulate through counsel employed by him, and without de- 
fendant's knowledge or consent, for the submission of the matter in con- 
troversy to a spécial tribunal consisting of référées selected by him and 
the adverse parties, and défendant was not bound by such a stipulation, 
nor liable for the expense of the hearing thereunder. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

John McCleave, for plaintiflfs in error. 
Geo. A. Jenks, for défendant in erron 

Before DALLAS, Circuit Judge, and BUTLER and BRAD- 
FORD, District Judges. 

BRADEORD, District Judge. This action was brought to re- 
cover $9,000 paid by the plaintiffs in error to certain persons as 
compensation for alleged services as référées, together with interest 
thereon from March 24, 1893. The case was tried without a jury, 
and the facts were specially found by the court below. The record 
liled in this court does not set forth the évidence, nor does it dis- 
close the same except in so far as it appears from the findings of 
facts, the defendant's points afHrmed by the learned judge below 
and the opinion. Prior to June 24, 1885, John DuBois, father of 
the défendant, brought suit in the circuit court of the United States 
for the Southern district of New York against the plaintiiïs in error 
and the Trustées of the New York and Brooklyn Bridge for alleged 
infringement of letters patent held and owned by him. 128 Fed. 
418. The complainant in that suit on the last named day executed 
and délivered to Thomas B. Farrington a power of attorney, setting 
forth the title of the case, and constituting Farrington 

"My true and lawful attorney for me and in my name and stead to carry 
on and conduct to final consummation, or to compromise the above stated 
case, and ail clalm, demand or damages therein claimed or mentioned, in such 
manner or on such terms as to my said attorney may seem expédient, with 
the same power, force and effect as I could do If personally présent. Also 
to recelve, and recelpt for ail money in any manner accruing from or out of 
the same and full release, recelpt and discharge to exécute and deliver for the 
same." 

At the time of the delivery of the above power of attorney and 
as part of the transaction Farrington executed and délivered to 
John DuBois an instrument, as followS : 

"Whereas, John DuBois has délivered to me a power of attorney, this day 
to settle and compromise a certain case in the Circuit Court of the United 
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States in the Southern District of New York, wherein he Is plaintiff, and the 
Trustées of the New York and Brooklyn Bridge, impleaded wlth the Com- 
monalty, the Mayor and Aldermen of the cities of New York and Brooklyn, 
the défendants. Now, in case I shall settle and compromise said claim, I 
agrée that immedlately after the receipt of the money, or so much thereof 
accrulng from settlement, to pay over and deliver to my said principal, John 
DuBois, the sum of twenty-flve thousand dollars, and In no event to settle 
said case by compromise in such a manner that he shall not receive and 
realize said sum, ont of said compromise. As witness my hand and seal this 
24th day of July, A. D. 1885. Thos. B. Farrington. 

Attest : 

Geo. R. Vosburg." 

John DuBois died May 5, 1886, havinaf devised and bequeathed 
ail his estate to the défendant in this cause, whom he appointed 
executor and to whom letters testamentarv were duly issued May 
17, 1886, in Clearfield County, Pennsylvania. The défendant exe- 
cuted and delivered to Farrington on June 10, 1886, an instrument 
extending the power of attorney given by his father, as follows : 

"I, John E. DuBois, in my own right and as executor of John DuBois, de- 
eeased, do hereby make, renew and extend the within power of attorney ac- 
cording to its terms, and wlth ail the powers therein set forth, and make the 
same irrévocable for one year from this date. As wltness my hand and seal 
this lOth day of June, A. D. 1886. John E. DuBois. (Seal)" 

Farrington, at the same time and as part of the transaction, 
executed and delivered to the défendant an instrument, as follows : 

"Whereas, John B. DuBois has delivered to me a renewal and extension 
of a power of attorney this day, to settle and compromise a certain case in 
the Circuit Court of the United States In the Southern District of New York, 
wherein he is plaintiff and the Trustées of the New York and Brooklyn Bridge 
impleaded with the commonalty the mayor and alderman of the cities of New 
York and Brooklyn, the défendants. Now in case I shall settle and compro- 
mise said claim I agrée that immediately after the receipt of the money, or 
so much thereof accruing from settlement, to pay over and deliver to my 
said principal John E. DuBois the sum of twenty-flve thousand dollars, and 
in no event claim or charge him for my services therein nor for fées, charges 
or costs thereof nor to settle said case by compromise in such a manner 
that John E. DuBois shall not receive and realize said sum ont of said com- 
promise and I agrée to Indemnify him against ail fées, costs and charges 
on account of said case. As wltness my hand and seal this tenth day of 
June, A. D. 1886. Thomas B. Farrington. (Seal)" 

Between June 10, 1886, and September 10, 1892, the défendant 
executed and delivered to Farrington instruments under seal con- 
tinuing his authority as attorney in fact, the last of such instruments 
being in substance similar to the others and as follows : 

"I hereby extend the above power of attorney upon the same terras and 
subject to the same conditions and stipulations under which it has hereto- 
fore been held, for the term of one year from the lOth day of June, 1892. 
As witness my hand and seal this lOth day of September, 1892. 

John E. DuBois. (Seal)" 

It does not appear that at any tme after June 10, 1886, the scope 
of Farrington's authority was enlarged. The législature of the 
State of New York passed an act June 9, 1888 (Laws 1888, p. 923, 
c. 564), entitled "An act to authorize the adjustment of a claim by 
John E. DuBois, as executor of the last will and testament of John 
132 F.— 48 
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DuBois, deceased, and, in his own right again3t the cities of New 
York and Brooklyn, in relation to the construction of the bridge 
between those cities." Section 1 of the act provided as foUows : 

"Seotlpn 1. The mayors of, the cities of New York and Brooklyn, are each 
authprized to appoint one person, and John E. DuBois may appoint a third 
person, aijd' the three persons so appointée! shall examine and report whether 
or not tji^ 8sdà John E. DuBo}s, ,^s execvitor of the last wlU and testament of 
John EhiBois, deceased, or lii hls owri right, has a just and valld claim 
agàlnst the sàld cities, for the use in the construction of the bridge between 
said cities of Improvements in the mode of building piers for bridges and 
other structures, for which It Is clalmed that letters patent were granted to 
the said John DuBois, now deceased, by the United States, dated the twenty- 
thlrd day of . September, eighteen hundred and slxty-two, whlch hâve been 
sustalned by a décision of the Suprême Court of the United States, and if 
they flUd that he has such a claim, what would be a falr and reasonable 
compensa tldù for the use of such improvements, and upon a report by the 
three persons so appolnted, or a majority of them, that such. a claim Is just 
and validi, If the report shall be approved In wrltlng by the Mayors of both 
of the said cities, the comptroller of each clty shall pay to the said John 
E. DuBois; as exécuter as aforesaid and In his own right, or his légal repré- 
sentative, out of any of the revenues of the clty the amount reported by the 
three persons so appolnted to be a falr and reasonable compensation for 
such use, or such part thereof, as shall be authorlzed and directed in wrlt- 
lng by the Mayors of both of the said cities in the proportion In which pay- 
ments by the said cities, on account of the said bridge, are required to be 
made by lavi^, upon the exécution and delivery by the said John E. DuBois, 
as exécuter, as aforesaid, and in hls own right or hls légal représentatives, 
to each of the said comptrollers, of a release of any and ail claims agalnst 
the said cities for the tise of said improvemént," 

Section 2 provided that— ^ 

"the persons so appolnted shall hâve power In the performance of the duty 
aforesaid to- take testlmony under oath, whlch any of them may adminlster, 
and to procure proper évidence by experts ;" 

and section 3 provided that the act should take effect immediately. 
Afterwards, but on what day does not appear, although it was not 
later than June 3, 1891, a written agreement was executed by the 
counsel fôf the cities of New York and Brooklyn respectively, and 
by certain attorneys assuming to represent John E. DuBois, as 
follows: 

"In the matter of the daim of John E. DuBois as executor of the last 
wUl and testament of Johh DuBois, deceased, and In his own right agalnst 
the ' Cities of New York aïid Brooklyn, in relation to the construction of the 
bridge between those cities. ,Bef ore : 

Stephen V. White, Jasper W. Gilbert, Charles M. Clancy, Référées ap- 
polnted pursuant to chapter 564 of the laws of 1888. 

It Is stlpulatefl as follows: The fées of the référées shall be to each the 
sum of $25 per session of from 12 to 4 o'clbck, thèse fe^ to be paid at the 
close of the référence and the renditipn bf the report of the référées, and 
to be advanced by the succeèsfui and taxed aèainst and paid by the defeated 
party. ' ■ . , 

John E. DuBois, indivldua,lly and as executor, and thç Mayor, Alderman 
and Commonalty of the Clty of New York and the City of Brooklyn, and the 
Tirustees of the New York and Brooklyn Bridge, agrée that the action peuding 
between them in the United States Circuit Court for the infringement of 
patents relating to the placing of piers In deep water shall be discontlnued 
immediately upon the report of the référées appolnted uflder chapter 564 
of the Laws Of 1888, belng made, providing the same shall be adverse to the 
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claimant, or In case the sald report be favorable to the said claimant and 
the report be approved In wrltlng by the Mayors of both the sald cities and 
the amount awarded by the report so approved be pald; but It is expressly 
understood and agreed that nothlng contalned In this minute shall be con- 
strued as a stipulation or agreement on the part of the sald Mayors, or elther 
of them, that the sald report when made shall be approved by them, or elther 
of them. Such dlscontlnuanee shall not be made provlded the sald act shall 
be repealed before the payment of the award. Wrltten pleadings shall be 
prepared by the parties, the claimant to submit his pleadings within seven 
days, and the cities of New York and Brooklyn to hâve thirteen days there- 
after, in which to answer ; and if no further pleadings are submltted, the 
issues arlslng to be tried according to law, and that the rules of law govern- 
ing the admlssibllity of testimony in cases in the courts of law shall be ad- 
hered to. Elther party may read the testimony of the witnesses in case of 
John DuBois against the Mayor, Alderman and Commonalty of the City of 
New York, the City of Bi-ooklyn and the Trustées of the New York and 
Brooklyn Bridge in said United States Circuit Court, with the same force 
and effect and subject to the same objections as though the same were taken 
herein, the parties so reading to produce, upon reasonable notice for cross- 
examlnatlon, the witnesses whose testimony he reads. It is also stipulated 
that two référées may hold meetings and take testimony In the absence of 
the third référée. It is further agreed that nothing contalned In the act of 
the Législature under which the référées are appointed, shall be construed 
to affeet In any way any défense before the référées which the two cities or 
the Trustées or either of them might urge In the courts of the United States 
to answer to a suit upon the patent In question, and every such défense shall 
be available to the two cities and the Trustées. 

Almet F. Jenks, 

Corporation Counsel of Brooklya 

Wm. N. Clark, 

Corporation Counsel of New York, 

Knevals & Ferry, and N. J. & N. J. 
Waterbury, Jr., 

Attorneys for John B. DuBoIs," 

Some of the further findings of fact are as follows : 

"9. The sald Thomas B. Farrington — assumlng to act for the défendant 
John E. DuBoIs but wlthout any authority to do so other than that conferred 
by the above reclted power of attorney and renewals thereof — of his own mo- 
tion joined In the aforesaid référence under the said act of the législature of 
New York and employed therein counsel and attorneys at law, namely, 
Knevals & Perry and N. J. and N. J. Waterbury, Jr., and by his (Farrington's) 
authority and not otherwise they signed the above reclted stipulation. The 
défendant personally did not take any part in enterlng into sald référence 
or In making said stipulation or in the proceedings thereunder. The défend- 
ant did not attend any of the meetings of the référées, and it does not appear 
that he had any knowledge of any of thèse matters until after the proceedings 
under the référence had fully terminated. 

10. On the fifteenth day of February, 1893, the above named référées made 
a report in wrltlng against the aforesaid claim of the défendant and favorable 
to the plaintiffs herein and delivered a copy bf their report to each of the 
plaintiffs but none to the défendant. 

11. On or about the twenty fourth day of March, 1893, the référées ren- 
dered to the plaintiflfs herein a bill for theIr services, namely, $3,000 for each 
référée, making a total of $9,000 and this sum was paid to the référées by 
the plaintiffs. For the reimbursement of the plaintiffs this suit was brought 
upon the above reclted stipulation. 

12. There never was any taxation of the fées of the référée.'!. In making 
out their bill the référées pald no regard to the terms of the above stipula- 
tion, but charged what they considered was a fair compensation for thelr 
services wlthout taklng Into aceount the number of days they held sessions. 

13. It is difflcult to détermine with précision from the évidence the number 
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of days upon wMch sessions wer^ held by the référées. It would seem that 
they did not exceed elghtéen. On several of thèse days only one référée at- 
tended, and only about sik days vvere the three référées présent 

14. The sessions of the référées were conducted without any regard to the 
provision in the stipulation— 'The fées of the référées shall be to, each the 
sum of $25 per session of from 12 to 4 o'clock.' It does not appear that a 
single ope of the sessions held by the référées lasted four hours or that they 
sat that long on any day. 

15, One of the référées, Jasper W. Gilbert, not regardlng the référence 'as 
a trial in court,' privately copsulted Mr. Van Buren, the engineer of the New 
York City Water works in respect to mechanieal and engineering subjects con- 
nected wlth the subject-matter of the controversy, and thèse private consulta- 
tions with Mr. Van Burén were for the purpose of 'posting' said référée or 
giving hlm information upon whlch to act, and they took place whlle the case 
was under considération by the référées, and before report made." 

The court below further found that "there is no évidence suffi- 
cient to prove that Knevals & Perry and N. J. & N. J. Waterbury, 
Jr. were agents or attorneys of John E. DuBois." 

On the foregoing facts we are clearly of opinion that in no aspect 
of this case are the plaintiflfs entitled to recover. The extent of the 
authority conferred by the défendant on Farrington was to prose- 
cute the former case "to final consummation" or to compromise it 
on such terms as to Farrington should "seem expédient" ; the latter 
agreeing that no compromise should be effected in such manner as 
not to yield $35,000 to'his principal. It may, without deciding the 
point, be assumed fçr the purposes of this case, that Farrington's un- 
dertakinif ijot to compromise for less than $25,000 could not bind or 
affect third persons with whom he dealt as attorney in fact. His 
agency, hbwever, so far as it related to a compromise, was a personal 
trust and confidence reposed in him, involving the exercise of his own 
judgment as to terms of settlement and incapable of délégation to 
référées or other persons^ No compromise within the terms or scope 
of his authority was eSected by Farrington, nor did he prosecute the 
case "td final consummation" pursuant to that authority. On the con- 
trary, without the consent or knowledge of the défendant in error, and 
in clear violation of thé trust he had assumed, he either personally or 
through attorneys employed by him co-operated with the représenta- 
tives of the cities of New York and Brooklyn in securing the création 
of a spécial tribunal to dispose of the case, consisting of three référées, 
two of whom were chosen by those cities respectively and were em- 
powered, according to the provisions of the New York act of assembly, 
to make an award, which, if against the défendants, should not be 
operative until approved by the Mayors of both cities, and in case of 
such approval should be operative and final only to the extent to which 
it had been so approved. By the terms of the submission it was "ex- 
pressly understood and agreed that nothing contained in this minute 
shall be construed as a stipulation or agreement on the part of the said 
Mayors, or either of them, that the said report when made shall be ap- 
proved by them or either of them." The resuit of the référence, as 
lias appeared, was an award in favor of the cities. The course pur- 
sued by Farrington was not a proper, usual or reasonable procédure 
either for conducting the suit to its termination or for effecting a com- 
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promise of it. It was a wanton or reckless sacrifice by him of the sub- 
stantial right of the défendant in errer to hâve his claim decided by an 
impartial tribunal fairly constituted and without conditions calculated 
to defeat a recovery of a just claim. The method adopted for the dis- 
position of the case was so unusual, unfair and remarkable as to im- 
pose upon the référées and the counsel for the cities the necessity of 
inquiring into the authority of Farrington or of the attorneys em- 
ployed by him, but apparently representing the défendant in error, to 
procure or take part in the référence. To indulge in a mère assump- 
tion that the défendant in error had conferred power of such extraor- 
dinary character upon an attorney at law or an attorney in tact, could 
afford no justification for relying upon its existence. It does not ap- 
pear that any such inquir}' was made or that either Farrington or the 
attorneys employed by him stated to the counsel for the cities or to 
the référées at any time that the défendant in error had in fact con- 
ferred upon him or them such authority. The défendant in error was 
not aware of the référence or of the proceedings under it, and it does 
not appear that he has in any manner ratified them. Under thèse cir- 
oumstances, so far as the défendant in error was concerned, the réf- 
érées acted under the submission at their own péril and the cities equally 
acted at their own péril in advancing to them $9,000 as compensation. 
The money so paid to the référées furnished no basis for any claim 
against the défendant in this suit. It is unnecessary to allude to other 
mattcrs of défense. 

The judgment below is affirmed. 

NOTE BX THE COURT. The conclusion reached In the foregoing opinion 
had been concurred in by ail the judges who sat in the case, prior to the résig- 
nation of Judge Butler. The judgment is therefore the unanlmous judgment 
of the court as it was constituted upon the hearing. 
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ECK T. KTJTZ, 

(Circuit Conrt, B. D. Pennsylvanla. September 23, 1904.) 

N0.S4. 

1. Patents— NovELTT— File Wbapper and Contents— Rejected Featukes. 

The eaneellatlon In the Patent Office, on références cited by the exam- 
iner, of a part of thè original application in which one feature of the 
patent as flnally allowed Is claimed, does not estop the Inventor froin 
asserting the novelty of that feâture, where the défendant is sought to 
be held for infrlngement of the whole combination of which it fornis a 
part. 

2. Same— Construction. 

Undoubtedly a patent must be taken with ail Its limitations, and resort 
may be had to Its course through the Patent Office to détermine them ; 
nelther can rejected featutes be reasserted, nor a broad construction be 
Insisted on, where a narrow bne bas been aceepted by amendment to 
meet the objections of the examiner. But, subject to this, the patentée 
Is entltled to hâve his patent taken as it reads, wlth due regard to the 
Inventive Idea embodled in It, without having It treated In such a way 
as vîrtually to destroy it. 

3. Same— Date OF Invention— DégEEe of Pecof Eequibed to Bstablish. 

Where the date of an invention eontended for dépends on the mère 
say-so of the Inventer and bis son, without any convincing or corroborat- 
Ing circumstances, thls does not fulfill the hlgh degree of proof required 
to escape anticipation. 

4. Same— Anticipation— Peioe Patent— Date of Application. 

The eftect of a patent as an anticipation is to be determlned by the 
date it was issued, and not by that when It was applied for. However, 
It may be otherwise, when the question is as to who was the original 
or flrst Inventor. Batea v. Coe, 98 U. S. 37, 25 L. Ed. 68, followed. West- 
Inghouse V. Chartlers Valley Gas Co. (C. C.) 43 Fed. 582. and Barnes 
Automatic Sprinkler Co. v. Waïworth Mfg. Co., 60 Fed. 605, 9 C. C. A. 154. 
distingulshed. > j 

5. Same— Peiob Aet— Unpatented Device of Same Inventor. 

The unpatented device of the same Inventor cannot be regarded as 
part of the prior art, so as to compel him to face it as an anticipation, or 
prevent hIm from drawing upon It in the development of his ideas, where 
It bas not been relinquished by two years' prier use or sale. 

6. Same— NovELTT — Inventive Skill— Efforts of Othee Inventors. 

Where It Is established, by the références cited, that one of two con- 
tested feature's of the combination patented is lacklng to a certain extent 
In novelty, but the other Is not, nor admittedly is the whole, and ail tûat 
can be sald against the Invention Is that the existing art has been some- 
what drawn upon, but this has not been without new and indopendont 
treatment, nor so but that the conjoined resuit in form and functlon is 
the inventor's own, this is not sufflcient to négative novelty or inventive 
skill, of the existence of which the efforts of other inventors In the same 
direction are to be aceepted as persuasive proof. 

7. Same— Infkingement— FoEM. 

Except where form is of the essence, It has little weight; and de- 
parture from it does not escape infrlngement, where identity of opération 
is retained. 

S. Same— DiviDiNG up of Parts. 

Where, therefore, a cross-arm, actuated by a lever, and engaging the 
outer arm of a dropper or throwlng-down cam', called for by the patent, 
was divided up into two, which were separately pivoted, but retained the 
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same relative position and dld the same work as the single cross-arm 
of which they took the place, and the outer arm of the dropper was slml- 
larly dlvlded up and doubled, and given certain other minor pecuUarlties 
of construction, but wlth ail thls the opération, not only of the whole, 
but of each part, was essentlally unchanged, thls constituted an infringe- 
ment 

9. Same— Knitting Machines. 

The Eek patent, No. 523,111, for a knitting machine, was not anticipated 
as to the combination or parts shown in claims 3 and 5, although some 
of the parts were old. It also shows invention, and is infringed. 

10. Same— NovELTY— Old Paets— Patenting of Similab Dbvicb by Défend- 

ant. 

The novelty of an Invention is never negatived merely by proving that 
it is made up of old parts. The question is whether they hâve been 
newly oombined, so as to efflect new and useful résulta. Where this is 
fairly shown, and the défendant bas asserted the novelty of a similar 
device by having it patented, he cannot weP complain that the same con- 
clusion Is reacbed with regard to that of the complalnant after which 
he bas patterned. 

11. Same— Pbiority of Invention— Interférence Peoceedingb— DisciiAiMEE. 

The fact that, after interférence proceedings had been declared between 
two applications for patents for the same device, one of the applicants 
entered a disclaimer in favor of the other, whlle not conclusive as to a 
third party, who may still show that such disclaiming party was the 
real inventor, it is strong évidence to the contrary, although, when the 
withdrawal is the resuit of a compromise in which the withdrawing 
party is given large privilèges, it is not so significant as If the with- 
drawal was purely voluntary. 

12. Same— Date of Invention— Abandonment. 

Abandonment is not to be predlcated upon mère delay. Where, there- 
fore, the complainant, as early as July, 1S91, had a complète conception 
of his device substantially as it now appears, which he reduced to prac- 
tical form, he bas the right to claim this as the date of his invention; 
and it cannot be regarded as abandoned slmply because, for business and 
other reasons, he let the matter rest for upwards of three years, having 
eventually in September, 1894, put his ideas Into exact shape. 

13. Same— Invention— Reasonable Diligence— Bulb with Regard to. 

An inventor, if he keeps bis ideas to hlmself, can take his own time to 
develop and perfect them, sub.iect, only, to the risk that others mean- 
while may become independently possessed of them. To obviate this he 
is held to the exercise of reasonable diligence ; but the neglect of it goes 
merely to the question whether he should be given a patent as against in- 
tervening rights. It bas no bearing on the Issue whether he was in fact 
the original and flrst inventor. 

14 Same— Delay of Thebe Yeabs. 

Evidence examlned, and held to establish reasonable diligence under 
the circumstances, notwithstanding a delay of upv»'ards of three years. 

15. Same— Reciials in Patent. 

Although it is recited in a patent that the invention is an Improvement 
upon another and prier one by the same inventor, he is not precluded, by 
accepting it In that form, from establishing that the inventive Idea of 
which it is the embodiment was antécédent to that, so as to carry his 
invention back of it, and prove that he was the original and flrst In- 
ventor. 

16. Same— Inventive Discoveey— What. 

Inventive discovery, under the patent law. Involves the Intelligent ap- 
préhension of relations not before recognized by others, although actually 
existing, followed by the conception of how they can be practically utilized. 
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17. SaMï:— DlBPlSNSINQ WITH USBI-ESS Parts. 

Sven though a prlor machine was capable of belng made to operate 
In the same way as that of the complainant by dlscarding certain déviées, 
but it was not arrangea to do so, It cannot be said that the différence 
betweén the two consists merely in the rejection of useless and functlon- 
less parts, whlch Involves no Invention; the devlces dispeniged with hav- 
ing a spécifie functîon as employed, and being rendered nnnecessary only 
by the substitution of that by whlch they were made so, and it havins 
remained to the complainant to percelve and develop thls possibility. 
whlch was not recognlzed by the author of the prlor machine, al though 
a sklllful Inventor. 

18. Same— Imfbingement— Knittinq Machine. 

The Eek patent, No. 592,134, for a knlttlng machine, eonstrued as to 
clalms 2, 5, 8, 9, and 14, and held , not anticipated and to disclose inven- 
tioni daims 8, 9, and 14, covering free narrowing cams or lifters in 
oombination with two-needle widening cams or droppers, for use in a 
two and one machine, also held valld as against the contention that the 
patentée was not the original and true Inventor and that he had aban- 
doned the Invention; and ail of said clalms held Infringed. 

In Equity. Suit for infringement of letters patent No. 523,111, 
issued July 17, 1894, and No. 592,134, issued October 19, 1897, both 
granted to James L. Eck, for improvements in knitting machines. 
On final hearing. 

Joseph C. Fraley and Henry N. Paul, Jr., for complainant. 
Charles If owson, for défendant. 

ARCHBALD, District Judge.* The mechanical devices which 
are the subject of the présent suit are designed as constituent parts 
of machines for knitting stockings, and hâve to do with fashioning 
the heels and toes. Knitting machines of this character — aside 
frbm the driving parts-rrconsist essentially of a séries of vertically 
movable needles, surrounded by a cylinder provided with inwardly 
projected cams, which form a race or course, along which, when 
the cylinder is revolved, the needles are forced to run by the en- 
gagement of the cams with their outwardly protruding hubs or butts. 
In knitting the legs and feet of stockings the full circle of needles 
is employed ; but, when a heel or toe is to be formed, half of them 
must be put out of action, and they are accordingly raised to a 
level where they will not be aflfected by the cams, while the other 
half continue knitting, the cam cylinder being reciprocated back 
and forth for that purpose. The heel or toe is formed by first nar- 
rowing and then widening, and this is accomplished by throwing 
up a needle at each end of the active row, with each reciprocation, 
in the one process, and conversely by throwing down into opération, 
one at each end of the idle rbw, with each reciprocation, in the 
other; and when this is completed, atid full knitting is to be re- 
sumed, the half of the needles at the back of the machine which 
were left inactive must be thrown down in a body, so as to be in 
position for action again. Originally the "half back" needles, as 
they are called, had to be "picked up" and "picked down" by hand, 
and the same was true of the single needles, in narrowing or widen- 

♦ Specially assigned. 
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ing. The reciprocation of the cylinder was also produced man- 
ually, the driving crank being first turned one way and then the 
other. The whdle time and attention of the operator was thus 
monopoHzed, and one was required for each machine. Progress in 
the art has been in the direction of dispensing with this constant 
supervision and intervention, and in making the machine more and 
more self-regulating. In this way, first semi-automatic, then three- 
quarters automatic, and finally seven-eighths (or, as some profess, 
fifteen-sixteenths) automatic, machines hâve been developed; in 
the later of which the attention of the operator is required at only 
one or two points, and several machines may be managed at the 
same time. 

It is to this improvement in the art that the appliances devised 
by the complainant are addressed, and there can be little doubt as 
to their entire effectiveness for the purpose for which they werc 
designed. The first to be brought forward was one relating to the 
throwing down of the needles in the process of widening. It is 
covered by the patent 533,111, issued to the complainant July 17, 1894, 
and will be first considered. The third and fifth claims, which are 
the ones hère relied upon, are as follows: 

"(3) In a knitting machine, the combination with the cam cylinder, provided 
with a race for the needie hubs, of pivoted arms, throwing down spring-pressed 
cams or levers, movable with said pivoted arms and also having separatp 
movement thereon, and a lever for throwing said cams Into and ont of oper- 
ative position." 

"(5) In a knitting machine, the combination with the cam cylinder, provided 
with a race for the needie hubs, of spring-pressed pivoted arms, a vertically 
movable cross-arm eiigaging the same, and cams pivotally connected with 
said pivoted arms and being movable therewith, and also having a spring-con- 
trolled movement thereon, substantially as descrlbed and for the purposes 
specified." 

As shown by the spécifications and drawings, the so-called "drop- 
pers" which are thus described are two in number, each made up 
of two arms pivoted together; one being located within, and one 
without the cam cylinder, and each arm being independently spring- 
pressed into normal place. The inner arm is cam-shaped, and has 
a hooked end, with which to engage the needles, and when intended 
to operate stands squarely in their path. Each dropper in this posi- 
tion is 80 stationed and arranged as to arrest and throw down 
with each reciprocation of the cam cylinder the end needie of the 
séries advancing towards it, while at the same time it permits the 
passage of the whole of them unafïected over it upon their return. 
The mechanism by which the droppers are co-ordinated and con- 
trolled consists of double cross-arms on the outside of the x;am 
cylinder, extending from one dropper to the other, and engaging a 
lug on the exterior arm of each ; the said cross-arms being capable 
of being shifted vertically upon a central pin and slot, under con- 
trol of a radially projecting lever pivoted centrally between them. 
The opération of the lever and cross-arms was not confined in the 
original invention to the droppers, but extended to the throwing- 
up cams or lifters as well, so that as the one were thrown into op- 
ération the others were thrown out, and vice versa; and this dou- 
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ble arrangement is made the subject of certain claîms of the pat- 
ent. But this does not aflfect those which are hère in controversy, 
which are distinguished from them ; the inventer having divided 
up his conception, and made separate claim for the droppers with 
their controUing mechanism by themselves. The claims before us 
are also distinct from each other ; the central lever, without men- 
tion of the cross-arms by which motion is communicated to the 
droppers, being specified in the third ; while the cross-arms, without 
mention of the controlling lever, are claimed in the fifth; although 
the omitted élément or its équivalent would seem to be essential 
and to be implied in each. 

It is conceded that there is no exact counterpart to be found in 
the prior art for the combination which is thus brought together 
in thèse claims. But it is contended that each of its distinctive 
features *appears there in substantially the same form and invested 
with the same functions, and that it involved nothing inventive or 
patentably novel to combine them; or, if it be conceded that a cer- 
tain margin of invention was left open, it was a narrow one, calling 
for a strict construction, against which the défendant, who has a 
spécial mechanism of his own, does not ofifend. Apart from the 
cam cylinder, the device embodied in thèse claims essentially con- 
sists of the two gênerai éléments, the droppers and the mechanism 
for controlling them, each of the particular character described, and 
the first question is as to their independent novelty. Except upon 
the basis, suggested, this is not material, if the whole combination 
is novel; but the discussion is necessitated by the argument, and in 
any event will not be without profit. 

It is contended, however, with regard to the droppers, that the 
complainant is estopped from asserting that they were not an- 
ticipated by the prior art, having canceled in the Patent Office, 
on références cited by the examiner, that part of the original applica- 
tion in which this feature was specifically claimed. This would no 
doubt be true, if effort, was now being made to hold the défendant 
for the use of this single feature of the combination, apart from the 
rest. But that is not the case. The complainant charges the ap- 
propriation of the whole invention, and it is difficult to see on what 
principle he should be debarred from showing the novelty of its 
différent features, if necessary in order to maintain its validity as 
it was finally allowed. This is not impt%ning, but upholding, the 
rulings of the Patent Office, going to show, as it does, that the 
patent was properly granted, upon whatever ground assailed. 

Neither am I able to concur in the further contention, which is 
made in the same connection, with regard to the other élément of 
the combination, that, because of the rejection of a claim for ver- 
tically movable cross-arms controlling the throwing-up cams or 
lifters, the complainant is estopped from claiming that lie was the 
first to devise controlling mechanism for a "picker" of any kind, 
either dropper or lifter. A dropper is not a lifter, nor able by any 
means to be similarly treated. But, more than that, the argument 
that there is no patentable différence between the claims with re- 
gard to the droppers, which were allowed, and those with regard 
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to the lifters, which were not, seeks to establîsh the invalidity of the 
one by the rejection of the other, in the very face of their allow- 
ance, a resuit which would certainly be anomalous. Undoubtedly 
a patent must be taken with ail its limitations, and resort may be 
had to its course through the Patent Office to détermine them; 
neither can rejected features be reasserted, nor a broad construc- 
tion be insisted on, where a narrow one has been accepted by 
amendment, to meet the objections of the examiner. But, subject 
to this, the patentée is entitled to hâve his patent taken as it reads, 
with due regard to the inventive idea embodied in it, without hav- 
ing it treated in such a way as would virtually destroy it. 

This clears the way for the considération of the prior art, and 
that with respect to the droppers will first be considered. While 
July, 1893, is the earliest date that can be assigned for the suc- 
cessful réduction to practice of the entire invention, it is claimed 
that the double-jointed droppers were devised in July, 1892, a 
year previous. It is so testified by the complainant, as well as by 
his son Elmer, and the original cam cylinder which is said to hâve 
been fîtted with a dropper of this character is produced to further 
verify it. But the complainant is a highly interested witness, and 
his son is not much better; nor does the cam cylinder prove any- 
thing by itself, however primitive, being adaptable to whatever 
date may be assigned to it. The earlier date contended for rests, 
therefore, upon the mère say-so of the father and son, without any 
corroborating or convincing circumstances, which hardly fulfills 
the high degree of proof required when the date of an invention is 
material in order to escape anticipation. Clark Thread Co. v. Wil- 
limantic Ûnen Co., 140 U. S. 481, 11 Sup. Ct. 846, 35 L. Ed. 521; 
Westinghouse Electric & Mfg. Co. v. Saranac Lake Electric Light 
Co. (C. C.) 108 Fed. 231. 

But, if July, 1893, is to be taken as the date, not only of the whole, 
but of each élément, of the invention, there was no particular nov- 
elty at that time in a double-jointed dropper. This cannot be pred- 
icated, however, upon the Kelly (1889), the first référence which is 
cited against it. This machine shows a throwing-down, spring- 
pressed cam, located within the cam cylinder, in the path of the in- 
coming needles, and adapted to yield to the outgoing ones, to which 
extent in form and function there is a correspondence with that of 
the complainant. But, in place of the exterior arm of the Eck, 
Kelly has a slide, on which the inner arm is pivoted, a material dif- 
férence, as is proved by the use which is able to be made by Eck 
of his outer arm in adapting the controlling mechanism. Kelly 
may hâve had the idea of a double-yielding part, the same as Eck ; 
but each developed it differently, and the différence is distinctive. 
The Mayo (1891) is single-jointed, and is admittedly only brought 
forward because the pivoting is outside the cylinder, showing that 
this was not new with Eck. To a certain extent, also, as another 
common feature, the droppers may be said to be spring pressed into 
position, but only when released from the latch by which each is 
severally caught and locked out at each reciprocation of the cylin- 
der. The Hirneir (1892) stands about as the Mayo, the droppers being 
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'single-joînt^4. exterlorly pivoted, and spring-pressed-înto opéra- 
tion. Ptit tiiey swing radially, on an inclined axis, from the in- 
terior outviraTds, through a slot in the cam eylinder, and are thrown 
and latched out of position, reciprocally with the lif ters, by co- 
ordinated controlling mechanism, as to which the machine is a 
much more significant référence than the other feature. The Sed- 
mihradsky (1892), however, undoubtedly shows a double-]' ointed drop- 
per with an exterior and interior arm; the latter also being spring- 
pressed. It was upon this référence in the Patent Office that the 
independent çlaim for droppers of this character was abandoned by the 
complainant, and upon it their want of novelty must also be declared 
hère. It is Gomplained that this patent does net disclose an operative 
machine, and that the droppers are not capable of certain functions to 
be found in the Eck, being severally thrown and latched out of posi- 
tion with each reciprocatibn like the Mayo. But I am not con- 
vinced of the one, and in the présent connection the other is immaterial. 
The Breaithwaite and Hepworth also has a double-jointed drop- 
per, and in other respects, possibly, fulfills the terms of the claims 
under discussion- But it is too late as an anticipation, and it is not 
necessary, therefore, to dwell upon it. The patent, although ap- 
plied for October 15, 1892, was not issued until June 5, 1894, and 
it is by this that its effect as an anticipation is to be determined. 
Novelty being already negatived by the Sedmihradsky, this rul- 
ing is not important, and I will therefore sirnply refer, to sus- 
tain it, to Bâtes v. Coe, 98 U. S. 37, 25 L. Ed. 68, and Diamond 
Drill & Machine Co. v. Kelly (C. C.) 120 Fed. 282. The issue, in 
Westinghouse v. Chartiers Valley Gas Co. (C. C.) 43 Fed. 582. and 
Barnes Sprinkling Co. v. Walworth Mfg. Co., 60 Fed. 605, 9 C. C. 
À. 154, relied upon by the défendant, was who was the original or 
first inventor, which, notwithstanding the amended answer, I do 
not considçç to be raised hère ; the déniai being directed to a part, 
and not to the whole, invention. 

But, if entire novelty c^nnot be maintained with regard to dou- 
ble-jointed droppers, the same is not the case as to the co-ordinated 
controlling mechanism, the other élément of the combination. The 
Lippitt and Pope (1890)^ it is true, shows mechanism more or less 
intended to açt co-ordinately with respect both to the lifters and 
the single doûble-acting dropper with which the machine is equip- 
ped; and if the first daim of the patent before us was in issue, 
where both Hfters and droppers are put together, this might be 
pertinent. But admittedly there are spécifie différences between 
this device and that of Eck, which is now under considération ; 
and this is partiçularly so with respect to the double-acting drop- 
per, which the controlling mechanism does not undertake to put 
into opération^ but only to throw and latch out, which in purpose 
and contrivance is materially variant. The most that can be said 
for this référence is that it discloses a certain character of co- 
ordination, of which a çentrally pivoted rocking cross-arm is a 
part. The Rightmire (1889) also has a cross-arm, which moves ver- 
tically ; but ail it efïects is to shift certain springs, so that which- 
ever one of the lifters happens to be in a certain position may be 
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acted upon by them. The lifters, however, are neither actuated 
directly nor simultaneously by the cross-arm ; and while there is 
a certain co-ordination, by which, when the lifters are thrown into 
opération, the single double-acting depresser is taken out, it is ac- 
complished by such entirely différent mechanical means as to be 
neither similar to nor suggestive of that which is employed in the de- 
vice which we hâve hère. As in the Lippitt and Pope, the idea 
of co-ordination is présent, and a cross-arm is made use of; biît 
that is ail its relevancy. The Boas (1891) shows nothing more than 
a double switch arrangement in the needie race, operated by a radial 
lever moving vertically, by means of which any number of needles may 
be switched up or down, out of or into action. Except, however, that 
it is a lever somewhat similar to that employed by the complainant, it 
is of no signiiicance. It would bave much more, as it seems to me, 
with respect to switching-up or switching-down cams, with which we 
shall hâve to deal later. The Branson was not issued until January 
31, 1896, although applied for May 5, 1888, nearly eight years earlier, 
and therefore falls within the rulings made with regard to the Breaith- 
waite and Hepworth. It is only brought forward, moreover, as évi- 
dence that the co-ordinated control of the droppers, bj»- the opération 
of a radially arranged lever, was not new, which is not very material. 
Neither is there anything in the Reid and Stevenson reissue (June, 
1893) which requires discussion ; the attempt to liken the vertically 
moving cam slide and the detached tripping lever by which it is 
actuated, to the cross-arm and lever of the Eck, being very far-fetched. 
The machine which the Boss Knïtting Machine Company put out 
in the period from June, 1892, to the summer of 1893, is also relied 
upon. This machine had a handled lever, pivoted on the outside of the 
cam cylinder, which operated, by means of a sliding slotted end, to 
throw the lifters in and out. But, whatever the argument to be drawn 
from this mechanism, it is not to be taken as part of the prior art. 
While the machine was put out by Eck and bis business associâtes, and 
sold extensively, the device, such as it was, was bis invention, and al- 
though he may not be able to tack the présent one onto it, so as to 
carry the latter back of the date already assigned, there is no reason 
why he should bave to face it as an anticipation, not having relinquished 
it by two years' prior use or sale, or why, being still his own, he should 
not draw upon it in the development of his ideas. The whole invention 
would not be affected under like circumstances. and neither, therefore, 
should a part. Draper v. Wattles, 3 Ban. & A. 618, Fed. Cas. No. 4,073. 
While, therefore, it is established by this review of the références that 
one of the contested features of the combination is lacking to a certain 
extent in novelty, the other is not ; nor, admittedly, is the whole. Ail 
that can be said against the invention, therefore, taking it by and large, 
is that the existing art has been somewhat drawn upon. But this has 
not been without new and independent treatment, nor so but that the 
conjoint resuit, both in form and function, is the inventor's own. 
Eck did not simply take the double-jointed, spring-pressed dropper of 
the Sedmihradsky, and pivot it outside, like the Mayo or the Hirner; 
but with inventive skill he gave it new and more certain action, both 
with respect to the incoming, and particularly the outgoing, needles. 
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But, more than this, dispensing with the latching in and latching out 
process, he co-ordinated his droppers, by simple but effective controUing 
mechanism, not only so as to make them easily manipulated by the 
operator, but also capable of automatic direction by other parts of the 
machine,, where that was desired. That this involved invention, and 
not riiere adaptive skill, I am fully persuaded, of which the many and 
varied efforts of other inventors in the same direction, to be found in 
this record, would be persuasive évidence, if there was nothing more. 

It is contended, however, that the complainant, in view of what is 
disclosed by the références cited, is to be confined to his own spécial 
and distinctive mechanism, and that on this the défendant does not in- 
fringe. It may be that the invention is not entitled to any great liber- 
ality of construction, but it is not eut off from the benefit of ail équiv- 
alents ; neither can I see that it is restricted, to the extent of relieving 
the défendant, by anything in the prior art. The question is whether 
the inventive idea expressed in the patent bas been appropriated ; and, if 
it bas, infringement is made out. Two features, at least, of the complain- 
ant's device, hâve been adopted by the défendant, with hardly a shade 
of modification — the throwing-down cams or inner arms of the dropper, 
and the vertically moving lever, extending radially from the cam cylin- 
der, by which they are moved in and out of position. Thèse inner arms 
or cams are also spring-pressed, and are pivoted upon the outer arms, 
moving with them and having separate movement thereon ; and — ful- 
filling the terms of the spécifications, if not of the claims — the lever is 
held in place by friction plates. Each of thèse parts, moreover, per- 
forms the same function as the complainant's, so that form and func- 
tion combine to identify the two. It is only with respect to the parts 
intermediate between thèse — the exterior arm of the droppers and the 
cross-arms engaging the same — that there is a différence ; and this is 
effected solely by an overelaboration, which is hardly sufficient to de- 
ceive. The single cross-arm, which is actuated by the lever and itself 
engages the outer arm of the dropper, is divided up into two, which are 
separately pivoted, but retain the same relative position and do the same 
work as that of which they take the place ; and the outer arm of the 
dropper is similarly divided up and doubled, and is given an inclined 
axis, and made to swing in and out through the cam cylinder, like the 
Hirner. But with ail this the opération is essentially unchanged, not 
only of the whole, but of each part; and that is the significant thing. 
Except where form is of the essence, it bas little weight (Machine Co. 
V. Murphy, 97 U. S. 130, 24 L. Ed. .935) ; and departure from it does not 
escape infringement where identity of opération is retained (Paxton & 
O'Neill V. Brinton [C. C] 107 Fed. 137), which plainly is the situation 
hère. Without attempting to devise anything novel of his own, the 
défendant has appropriated ail the distinctive features of the complain- 
ant's machine, merely making certain minor changes, which do not 
affect their individual function or their relation to each other. This 
consti tûtes an infringement within the meaning of the law. 
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The second device which is litigated relates to the switching- 
up and switching-down cams, with the appliatlces for controlling 
the same, by which the half-back needles are thrown up or down, 
out of or into action, at the beginning or end of fashioning. This 
is embodied in patent 592,134, issued to the complainant October 
19, 1897, on an application filed May 17, 1895, claims 2 and 5 of 
which are as follows: 

"(2) In a knlttlng-machlne the comblnatlon wlth the eam-cylinder of two 
opposltely-inclined switch-cams radlally movable tUrough openings in the 
eylinder-wall exterior shanks on said cams provided with retracting-springs, a 
rocking lever adapted to engage one or other of said eam-shanks when moved 
from its central position, and a vertically-arranged shaft, provided wlth a 
cam engaging said rocking lever and adapted to operate the same, substan- 
tlally as set forth." ; 

"(5) In a knitting-machlne, the comblnatlon with the cam-cylinder, and the 
radially-movable switch-cams having shanks, of a rocking lever having Its 
ends arranged to engage and move said shanks Inward, and a cam engaging 
said lever and rocking the same, for the purpose speclfled." 

So far as its novelty is concerned, this device is in very much 
the same situation as that which has just been disposed of. Certain 
independent features of it are to be found in the prior art, but not 
the combination as a whole, nor anything like it. The suggestion 
that it is a "mare aggregation of old éléments, involving no new 
mode of opération or resuit," I will not stop to discùss. As ex- 
pressed in the more spécifie of the two claims, the combination may 
be regarded, for the purposes of this discussion, as made up of 
three essential parts: (a) The two oppositely inclined switch 
cams, radially movable through openings in the cylinder walls, 
and having exterior shanks provided with retracting springs; (b) 
a rocking lever adapted to engage one or other of such shanks 
when moved from its central position ; and (c) a vertically arranged 
shaft, provided with a cam engaging the rocking lever, and adapted 
to operate it. The références cited go to one or the other of thèse 
separate éléments. 

Oppositely inclined, radially movable switch cams are not new, 
being found in the Sedmihradsky (1892), already referred to, which 
also shows an exterior shank provided with a spring. This spring, 
however, is not a retracting one, so as to normally withdraw the 
switch cams out of opération, as in the complainant's device, but is 
so arranged as to project them into position, except as they are 
positively withdrawn and locked out by the action of the operator. 
Having to be independently manipulated, it might easily happen, 
therefore, unless care is exercised, that both cams would be found 
in the path of the needles, to the ruin of the work in hand. In the 
first Denney (1894), however, this mistake is avoided; the spring 
being retracting, the same as in the Eck. But hère, again, there is 
only a single cam to switch up the needles, and none to switch them 
down; and the same is the case in the Paxton and O'Neill (1894). 
It may be that by resorting to the second Denney (1895), where 
just the opposite is shown, double, complementary, oppositely in- 
clined cams, fitted with retracting springs, could be made out ; and 
it would seem to involve little, if any, inventive skill to so com- 
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bine the two, paAieularly în view of the Sedmihradsky. On the 
strength of thîs référence, therefôre, I am fbrced to conclude that 
there was no spécial novelty in this feature. 

It is urged, howeVeif, that the switch-down cam of the complain- 
ant is arrangéd tO project further into the path of the needles than 
the switch-up càin, a-necessary provision in order to carry down 
ail the needles at the end of widening, in a machine operating on 
the two and one principle, like the complainant's, of which we shall 
hear more later ; and that this differentiates it. The ordinary ex- 
pédient by which the switch-up cam is made to select and raise the 
half-back needles, and none other, is by giving thèse needles longer 
butts, the cam being projected inwardly just far enough to engage 
thèse and escape the others; and this would be suffîcient, of course, 
to switch them down àgain. But in a two and one machine a short- 
butt needle is always left up at the end of widening, along with the 
half-backs, and the switch down cam must therefôre be so arrangéd 
in such a machine as to carry this down with the others, which is 
accomplished by the complainant by projecting the cam in far enough 
to catch both. This arrangement cannot be claimed for the Sed- 
mihradsky; for, although shown in the model exhibited, it is not in 
the patent, with which the model to this extent does not conform. 
But it is to be found in the second Mayo (1891), a two and one ma- 
chine, as well as in the Rightmire (1891), and is not, therefôre, novel. 
But, more than this, however important to the opération of a two 
and one machine, and whatever the use made of it by the complain- 
ant in practice, not only is it not claimed in his patent, but it is not 
even referred to there, the only trace of it being an obscure sug- 
gestion in one of the drawings ; and it is of no possible significance, 
therefôre, in this discussion. 

The attempt to draw anything from the Paxton and O'Neill, the 
Rightmire, or the Mayo, by way of anticipation of other parts of 
the complainant's mechanism, calls for little comment. Thèse réf- 
érences simply disclose exterior controUing devices of one sort 
or another, unsuggestive except in the remotest and most gênerai 
way. A rocking lever is shown, however, in the two Denneys, 
similar in form to that employed by the complainant, and acting 
upon studs or shanks projecting through the cam cylinder. But 
it is applied to the control of tripping studs, for the purpose of 
throwing into opération either the lifters or the droppers, whichever 
may happen to be desired; a différent function although some- 
wbat similarly performed. Found, as it is, in another and distinct 
combination, it has no relevancy, except as it is thereby shown 
to be an ordinary device. But the novelty of an invention is never 
negatived merely by proving that it is made up of old parts. The 
question is whether they hâve been newly combined, so as to effect 
new and useful résulta, and there can be little controversy with 
regard to that hère. The défendant has asserted the novelty oi the 
device which he has got up by having it patented, and, while that 
may not be conclusive, he cannot well complain if we reach the 
same conclusion with regard to that of the complainant, after which 
he has manifestly patternèd. 
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The real issue în this part of the case is as to inf ringement ; and 
here, again, the situation is much the same as was found with regard to 
the droppers and their controUing mechanism. Not only has the de- 
fendant appropriated the inventive idea, taking it as a whole, but he 
has substantially copied the différent parts, varying in form only, and 
not in functfon or operative effect. He employs two oppositely 
inclined, and complementary switch cams, movable through open- 
ings in the cam cylinder, and having exterior shanks provided with 
retracting springs, which hold them normally out of opération. 
The only attempted distinction is that the switch cams rotate or 
swing in and out through the cylinder on an exterior axis, and do 
not move radially, as called for in the patent. But it is conceded 
by the defendant's expert that to a certain exent there is radial 
motion, so that it is only a question of degree, and the patent does 
not say how much. Aside from this, however, the motion is sub- 
stantially radial, its character as such not being afïected by the 
circumstance that, axially considered, it may be also rotary. The 
cams move radially with respect to the exterior surface of the 
cylinder, and that décides it. It is said, however, that there are 
no springs on the shanks ; but this is almost a quibble. The pat- 
ent merely requires that the shanks shall be provided with them, 
and that they certainly are. 

The défendant also unquestionably has a vertically arranged shaft, 
provided with a cam, which engages that which takes the place of the 
complainant's rocking lever, thus appropriating another feature of the 
combination. This shaft takes the form of a vertical screw, the cam 
being made a constituent part of the operating handle pivoted upon it. 
The whole device, moreover, is so arranged, in exact counterpart with 
the complainant's, that when in extrême position in one direction one 
of the switch cams is thrown in, and when in extrême position in the 
opposite direction the other is; while intermediately, or when in cen- 
tral position, both are left uncontrolled, to be kept out, under the influ- 
ence of their own retracting springs. With any variation whatever, 
it is difficult to see how much more complète identity could be found. 

It is contended, however, that in no sensé has the défendant a rocking 
lever, adapted to engage one or other of the cam shanks, when moved 
from its central position; the further élément necessary to realize the 
complainant's combination. Instead of this, as is pointed out, there 
is a slide block and a handled lever, provided for moving it one way 
or the other ; the slide block acting at either end on a bell-crank lever, 
which in turn engages the switch cams. But this is a rocking lever in 
effect, if not in form, which no splitting up into separate parts can ob- 
scure. Occupying, as it does, the same relative position, and adapted 
and intended to accomplish the same end, unless form is to govern, in- 
stead of substance, there is a clear equivalency between the two. 
Neither is there anything in the prior art which protects the défendant in 
his attempted substitution. We might imagine such a case if the 
tables were somewhat turned, and the défendant Kutz were pursuing 
another party for infringement of the patent he holds, assuming its 
validity. In that case, as I conceive, if the particular mechanical con- 
trivance which he has adopted were appropriated, except, as we will 
132 F.— 49 
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say, the slide Wock and bell cranks, for which somethîng else was sub- 
stituted, infringement would not be made out, except by the very 
closest approximation, in view of the generic character of both devices 
with that of the Eck. But there is no such situation presented hère. 
No one in the prior art has put together, in any équivalent combination, 
mechanism of similar gênerai design. So far as it goes, as applied to 
switching cams, it is new of its kind and stands alone, on which the 
defendant's device (accepting the judgment of the Patent Office that 
there is a patentable différence) is at best a mère improvement, which 
does not avoid infringement by the interposition of slightly variant 
parts. 



Free narrowing cams, or lifters, in combination with two-needle 
widening cams, or droppers, for use in what has already been referred to 
as a two and one machine, is the third automatic device in controversy. 
This is covered by the same patent as the one just disposed of, claims 
8, ?, and 14 of which are particularly reHed upon, as foUows : 

"(8) In a knittlng-machlne, the combination with the cam cylinder and the 
flxed cams, H' H' Hs and K K, and pivoted cams, H and G G, of the throwing- 
down cams, havlng hooked ends arrangea to automatically lower two needles 
at the end of a raised séries, pivoted arms carrying sald throwlng-down cams, 
cross-arnas, E, throwing-up cams arranged to re-ralse one of said lowered 
needles. said throwing-up cams being independent of said cross-arms and hav- 
ing weighted ends. 

"(9) In a bnitting-machine, the combination of free narrowing-cams with 
wldening-cams construeted and arranged to throw down two needles at onee." 

"(14) In a Imitting-machine, the combination of the nçedlés, narrowlng-cams 
independent of controlling devices, and wldening-cams construeted to engage 
two adjacent needles." 

In the first of thèse we hâve a spécifie combination of the customary 
stitch cams for straight knitting with two-armed pivoted tlirowing- 
down cams, or droppers, of the same character as those described in the 
first patent, except that they are arranged to throw down two adjacent 
needles, instead of one ; similar cross-arms for co-ordinately controlling 
them; and throwing-up cams or lifters, independent of such control 
and calculated by reason of their weighted ends to fall into operative 
position when not otherwise raised out of it. The other two claims are 
broad ones, for the two single éléments of narrowing cams, either free 
or independent of controlling devices, and two-needle widening cams ; 
the distinction between the two, which admittedly is a narrow one^ re- 
siding in the description of the narrowing cams, which, speaking sub- 
jectively, may be said to be free when they are so arranged as of them- 
selves to be always in operative position to perform the work required 
of them, and to be independent of controlling devices, speaking ob- 
jectively, when, differentiating them from such machines as the Mayo 
and others, every device of the kind for any purpose, and whether in 
opération or out of it, is dispensed with. While the différence between 
the two may seem slight, I am not prepared to say that it is not sub- 
stantial, nor that both may not be necessary to protect against the pos- 
sible ingenuity of infringers. Assuming the three claims to be valid. 
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infringement îs conceded, whichever is resorted to; and ît could not 
well be denied, as everything has been appropriated by the défendant 
bodily. 

The discovery of the complainant, which is the basis of the in- 
vention embodied in thèse daims, was that in a machine operated on 
the two and one principle, throwing-up cams or lifters, so pivoted as to 
fall into operative position by their own weight, could be left free, and 
controlling devices such as he had made use of in his earlier patent could 
be discarded. As thèse were to be found extensively elaborated in 
every existing machine, this was a material advance in the direction 
of more complète automaticity, the recognized objective of ail in- 
ventive effort in this branch of the art. The way this is worked out 
is most interesting. In the two and one process, the stitches along the 
seam or gore, which unités the two sides of the heel, are made by draw- 
ing down two needles at each end of the idle séries with each recipro- 
cation of the cylinder; but as this, without proper compensation, 
would lessen the number of the stitches, which must remain unchanged, 
one needle is thrown up again to make this good. In adopting this 
method of knitting the throwing-down cams or droppers are en- 
larged, so as to engage and carry down two needles, instead of one; 
and the lifters or throwing-up cams, to counteract this, are left in opéra- 
tion in widening, the same as narrowing. Where this is accomplished 
by means of free lifters, they are allowed in full knitting to ride un- 
controlled on the needle butts, which hold them out of place by the un- 
broken front which they présent. But when the point for narrowing is 
reached, and the half-back needles are switched up, a gap being made 
in the line, the lifters fall into position for appropriate action. As 
then the advancing séries of needles encounters them, the first needle 
is thrown up out of opération, while the rest continue on along the 
stitch cams unaffected, the intervening butts preventing the lifters from 
falling back until ail hâve passed ; and the same is the case throughout 
the process of widening, the two needle droppers being simply thrown 
in when it is to begin. When widening is completed, and the half- 
back needles are thrown down by the switch cam, the gap in the line 
of needles being closed, the lifters ride on the butts as before. In ail 
the three steps, therefore, of full knitting, narrowing, and widening, the 
lifters are self-controlled ; their action being unfailingly secured simply 
by the manipulation of the other parts, by which the change from one 
process to the other is brought about. The adoption of this as the ap- 
proved practice in modem automatic knitting abundantly attests its 
utility and value as a material contribution to the art. 

It is strenuously contended, however, that the complainant was 
not the original or first inventor; this honor being claimed for J. A. 
Burleigh, who was associated with C. E. Boyden and Rodolph Berry 
in the Providence Knitting Machine Company, of Providence, R. I. 
This Company was organized by Burleigh some time in the surruner of 
1894 for exploiting a knitting machine called the "Victor," in which 
semi-automatic heads furnished by the Boss Knitting Machine Com- 
pany under the first patent in suit were used ; and it is asserted that free 
lifters, in a two and one machine, were devised by him and put into 
opération at the company's works in November or December of the 
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same year. As this, if established, antedates by several months the 
complainant's application, which in the first instance stands as the 
date of the invention, it deprives him of the right to lay claim to it, 
unless he can carry its origin back of that. But the défendant is met 
at the outstart by the fact that Burleigh on May 24, 1895, a week after 
Eck, made application for a patent embodying his ideas, and upon an 
interférence being declared between them, into which a third party 
named Rowe, who was also in the Patent Office with a similar device, 
was drawn, the proceedings ended in a disclaimer by both Burleigh 
and Rowe, and the granting to the complainaiit of the patent in suit. 
This resuit does not, it is true, conclude the défendant. He may still 
show, if he can, that the facts were otherwise ; that Burleigh, notwith- 
standing his déclaration to the contrary, was the real inventer ; and that 
the complainant in conséquence bas no right to that pretense. But he 
is necessarily at a serious disadvantage in seeking to do so, because he 
has to maintain that he is better advised in the matter than Burleigh 
himself was in entering his disclaimer, and that, notwithstanding the 
presumption that it was done with full knowledge, it was nothing less 
than a mistake on his part to make the concession. 

To relieve from the stress of this, it is urged that Burleigh did not 
withdraw after the facts had been developed by testimony and an ad- 
verse adjudication made against him, but before anything of this kind 
had taken place, and by way of compromise. In proof of this it is 
pointed out that, while Rowe took out a license for which he paid $300, 
the Providence Knitting Machine Company, with whom Burleigh was 
associated, received as a considération for his disclaimer a free license 
to make, use, and sell machines in accordance with the invention within 
the United States during the full life of the patent, and to authorize 
others to do so ; the only restriction being that there should be no sub- 
licensing. Undoubtedly this makes the withdrawal less significant than 
if it had been purely voluntary, the rights secured to the Providence 
Knitting Machine Company being almost équivalent to a divided owner- 
ship, and the case does not présent the features, therefore, to be found 
in Shoemaker v. Merrow, 61 Fed. 945, 10 C. C. A. ISl, on which re- 
liance is placed. But, if the battle was somewhat of a drawn. one, the 
honors were with the complainant ; priority of invention being conced- 
ed, whatever he had to part with to obtain it. He may hâve bought 
peace at a large price, but not without a distinct and unqualified admis- 
sion that he was the real inventor, the effect of which must be faced. 

How far, then, has the resuit of the interférence proceedings been 
overcome ? The date assigned to the invention by Burleigh, as already 
stated, is Noyember or December, 1894, when cam cylinders with free 
lifters and two-needle droppers are said to bave been constructed at 
the works of' the Providence Knitting Machine Company. Several par- 
ties who were in the employ of the company at that time testify that this 
was done, and particularly Kimball, Wiggin, and Jones ; the first two 
producing the cam cylinders which they claim to bave so changed. 
There are some discrepancies in their stories, but it is made clear by 
other évidence that by the last of January, 1895, at least, the Providence 
Knitting Machine Company had developed cylinder heads of this char- 
acter ; and, as such things are not made in a day, credence is thus glven 
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to the other and earlier date. On January 29 a letter was dictated by 
Burleigh from the Providence Knitting Machine Company to the New 
Albany Hosiery Mills, a customer in Indiana, in which it is stated that 
they were sending them a machine with a new needie motion and stitch 
on heel and toe. This, it is declared, was a machine with the improve- 
ments in question upon it, in confirmation of which, on March 1 we hâve 
a letter from the New Albany Company complaining of the cams and 
asking for new ones; it being significantly charged against them that 
they were always loose and in action. To this Burleigh replied by let- 
ter of March 4, expressing surprise that the action of the cams was 
not understood, and explaining: 

"We narrow up our needles In the usual waj. • • ♦ Then we throw the 
throwlng-down cams înto action, and widen by throwing down two needles 
at a time; and after we hâve thrown down two needles we ralse one, the 
throwmg-up cams being always in action." 

Hère is unimpeachable documentary proof of the complète realiza- 
tion of the invention in a commercial machine, and it requires but 
little in the face of it to convince one that the parties were possessed 
of it, as they claim, in November or December, a month or two previ- 
ous. On the strength of it we may also properly accept the statement 
that it is this that is referred to in the letter of January 21 to the Boss 
Knitting Machine Company, dictated by Burleigh, in which he déclares 
that they had overcome the trouble with the dropping of stitches at the 
heel and toe, as well as cheapened the cams ; and that the call for un- 
hardened droppers, which appears in the letters of January 21, 26, 
and 39 had also to do with the same matter ; it being shown by Kimball 
and others that, after varions experiments, two-needle droppers were 
found to be best made by obtaining them in that condition, filing them 
out so they would take two needles, and then hardening them. 

The conclusion which is so reached renders it unnecessary to discuss 
at any great length the Deininger incident on the one hand, and the al- 
leged communication to Eck of Burleigh's invention on the other; a 
part of the case which is the subject of much controversy. With regard 
to Deininger, I am not convinced that he was anything more than 
a self-constituted spy, and that is evidently ail that Eck thought him, 
being content to résume relations with the Providence people, notwith- 
standing they had been in communication with him. It is no crédit 
to the members of that company that they were ready to avail themselves 
of Deininger's offer to sell the information which he claimed to hâve 
as to certain improvements which Eck had in contemplation. And it 
is undisputed that they paid him money and took him to their patent so- 
licitor at Washington, while he was in Eçk's employ and confidence; 
nor can the odium be shouldered altogether onto Burleigh. But wheth- 
er they repented of it, or whether Deininger — impostor as well as in- 
former — had little or nothing to disclose, particularly after Eck had 
found him out and discharged him, they threw him over in the end, and 
made a clean breast of the matter to Eck, to whom Deininger also mean- 
while had confessed. While, as it turned out, the incident is without 
significance, such an attempted theft of the ideas of another as is in- 
disputably shown would warrant the most extrême presumptions, if 
there was occasion to apply them. 
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But, on the other hand, if nothing in Burleigh's device can be attribut- 
ed to disclosures obtained from Deininger, neither can anything in 
that of Eck be traced to Burleigh ; there being no communication be- 
tween them on the subject until long after Eck had his machine com- 
pleted. I cannot stop to discuss the évidence, but it is clear to me that 
not February 4, but April 17, or thereabouts, is the date to be as- 
signed to the visit of Burleigh and Berry at Reading, with their new 
cam heads, on which occasion it is charged that Eck got the idea of his 
invention. On the earlier date they plainly came to meet Deininger, 
as arranged with his représentative Babbitt, and him alone. They 
were certainly there to see him on February 4, and it is most unHkely 
that they would at the same time go to Eck with what they had, in 
view of what they were planning to get from him through Deininger. 
And, mort, than that, if either party had learned of the invention of the 
other, as was afterwards the case, neither would hâve delayed until 
May in getting in his application. It was at the stormy interview, 
which unquestionably was in April, when Burleigh and Berry, coming 
to Eck's shop at the noon hour, found his machine exposed, and dis- 
covered that it was a duplicate of their own, that mutual disclosures 
were ttiade, each party maintainihg his priority, and subsequently racing 
for the Patent Office. But, as already intimated, it is not material. 
The question which of the two was the real inventor is to be decided ac- 
cording tO the showing that can be made, without regard to the incident. 
The only thing is that Eck cannot be charged with having got anything 
out of it. He is still required, however, in view of the évidence as to 
the invention by Burleigh, although aided by the presumption arising 
from the latter's disclaimer, to carry his own invention back of the pre- 
ceding November, upon which, in the last analysis, his right to priority 
dépends. 

But, whatever the burden cast upon the complainant, in my judgment 
it has been fully met. It is clear that as earl}^ as July, 1891, Eck had a 
complète conception of his présent device, substantially as it is now as- 
serted, reducing it, also, to practical form ; and although, for reasons of 
his own, he let the matter rest for upwards of three years, there was no 
abandonment of his ideas, which he put into still more exact shape in 
September, 1894, some two months prior to the earliest date assigned 
to the discovery by Burleigh. The attempt is made to charge Eck 
\vith having got his original impulse from Kelly, with whom he had 
some dealings, in the effort to exploit a joint cylinder head, and to a 
limited extent this may be true. Kelly says that in 1885 he had a two 
and one machine, and disclosed in 1889 to Eck his experiments with 
it, with which Eck was carried away, and thought he ought to apply 
for a patent. But, whatever Kelly had, he abandoned it as imprac- 
ticable, and if Eck got any ideas from him he made them his own. The 
earliest form in which they took definite shape was in July, 1891, as 
already stated, when Eck rigged up one of the Eck-Kelly heads, which 
he had, with lifters and droppers. The lifters in this device were so 
arranged as to be without control, except as they were drawn down into 
place by èxterior set springs, being thus always in operative position; 
and the droppers were enlarged, so as to take down two needles, instead 
of one. The head in this shape was put into a machine and stockings 
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knit upon it, so that it became the practical embodiment of the invention, 
as it now appears in daims 9 and 14, except in so far as the lifters were 
held down by set springs, which do not detract from it however, hav- 
ing merely the effect of weighted ends. This cylinder head has been 
preserved, and is produced in évidence. It was set up in Eck's repair 
shop at Kutztown, and seen by a number of différent people there, 
prior to his removal to Reading, which occurred in September, 1891. 
Among those to whom it was exhibited were Edwin H. Eck, a son, 
and Katie Eck, his wife (then Katie Malick), EUen Diefenderfer, a 
stepdaughter, Milton T. Donmoyer, a neighbor, and Harry Y. Yocum, 
a stocking manufacturer. If the reliability of the fîrst of thèse is 
questioned, because of relationship, that of the last two cannot be; 
but I do not see that either of them should be doubted. Without going 
into their testimony in détail, it is sufficient to say that, both as to time 
and manner of occurrence, it is convincing. Drawn, as it is, from dif- 
férent and independent sources, the combined eiïect is not to be resisted. 
It establishes with certainty that, as already stated, the complainant as 
early as July, 1891, not only had conceived the idea of a two and one 
machine fitted with Ufters which did not hâve to be thrown in or out, 
but had reduced it to operative form as shown by the exhibit. The 
machine may not hâve been practical, in the sensé that it could hâve been 
employed commercially, because it worked too hard; but that does 
not prevent it from standing as a réduction to concrète form of the con- 
ception which is the basis of the invention. 

It is said, however, that the idea, such as it was, was given away to 
Yocum, who made use of it in his mills for a number of years, and that 
ail that there was of patentable invention thus became public property. 
It seems that after Eck had shown to Yocum the machine which he had, 
and had told him that the two and one method was the remedy for 
preventing dropped stitches in the heel and toe, Yocum put it in prac- 
tice on one of his machines, making use of the automatic lifters with 
which it was fitted to raise the one needle, and throwing down the two 
by hand, and that this was kept up until a few years ago, when it was 
supplanted by the présent machines. But this, at the best, was nothing 
but a crude and imperfect use of the two and one method, admittedly 
old, aided by automatic lifters. And while it is true that thèse must 
hâve been left in opération in widening as well as narrowing, the sig- 
nificant thing is that in no sensé were they uncontroUed. In addition, 
therefore, to the circumstance that no droppers were used, it falls far 
short of realizing the complainant's invention, or any part of it. The 
public had nothing when they had it ail. 

But it is said that whatever was accomplished by the complainant in 
1891 was not followed up, and must therefore be regarded as an 
unsuccessful and abandoned experiment. It is no doubt the case that 
little further was donc with the subject of free lifters until some three 
years later ; the complainant being occupied meanwhile with the afïairs 
of the Boss Knitting Machine Works, which he organized at Reading 
in September, 1891, and which was taxed to its full capacity from the 
start in turning out the so-called "Boss Machine," fitted up with lifters, 
but no droppers. The fact, also, is that Eck was hampered for want 
of a satisfactory dropper, and until he had produced one his ideas could 
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not be made practicably available, depending, as they did, on lifters and 
droppers co-operating. His attempts in this direction did not succeed 
until he had developed the co-ordinated double- jointed droppers dis- 
cussed above; and the want cannot, therefore, be said to hâve been 
supplied until July, 1893, when a machine fitted out with them was put 
upon the market. There is still a year to be accounted for. But as 
the prior Boss machine, with lifters only, had been well received, so 
also was the new one, equipped with droppers also, and, the public 
being satisfied, the immédiate stimulus to further improvement was 
wanting. In addition to that, Eck himself was poor, and the company 
with which he was associated had very limited capital to indulge in 
new experiments. Neither was there any particular object in free 
lifters in a semi-automatic machine, each of which requires an operator ; 
a circumstance which serves to some extent to explain why we fînd 
nothing of this invention in the first patent in suit, applied for by Eck 
about this time. It is in a machine three.-quarters automatic, or higher, 
that the peculiar advantage of dispensing with controlling devices is 
experienced, and this, so far as Eck was concerned, had not yet been 
reached. Not, therefore, until July, 1894, was any further progress 
made. 

But in that month Eck attended a knitting exhibition at Blood Bros. 
& Jackson's, at Philadelphia, to which Burleigh had brought two at- 
tempted full-automatic Victor machines. Thèse machines, instead of 
the customary weight, had a sinker top to feed ofï the knitting; but 
according to Eck they made bad work on the heel and toe, this arrange- 
ment not being particularly effective, except in a two and one machine. 
For this, however, he had a remedy, and the opportunity for developing 
his dormant ideas seemed at last to be at hand. Returning to Reading, 
he set to work again on a machine which should combine the ad- 
vantages he had seen with those which he himself was able to con- 
tribute, and he soon produced the desired resuit. Taking a cam cylin- 
der, such as the Boss Knitting Machine Company was then putting out, 
he eut off the heels of the lifters, leaving them free and uncontrolled, 
and replacing the droppers with others having a larger lip, which would 
take down two needles, instead of one. By thèse changes, slight though 
they were, a new character of machine was produced. The original 
has been hunted up and put in évidence, and bears out ail that is said 
of it. In October, 1894, Eck showed it to his son, Edwin H. Eck, 
who had returned to Reading and gone into the employ of the Boss 
Knitting Machine Works, the date of which, as fixed by the books of 
the company, was September 25 ; and a few weeks later Edwin 
showed it to his brother Elmer, without his father's knowledge. It was 
not shown to the défendant, Kutz, however. A controversy having 
arisen between him and Eck with regard to the payment of royalty to 
the latter on his earlier patent, which Kutz did not like, and the difficulty 
by this time having become acute, Eck concluded to keep things to him- 
self. The reason why Kutz did not discover the machine was prob- 
ably because it was kept covered in a box in a corner. If it seems odd 
that nothing was said about the invention to Miss Diefenderfer, a rela- 
tive and business associate, and yet that it was confided to Deininger, 
an entire stranger, idiosyncrasies of that kind do not necessarily hâve 
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to be accounted for in order to justify belief. Sometimes, on the 
contrary, they confirm it ; for they show that the story is not made up. 
From this time on until he filed his application Eck was busily engaged 
in perfecting reciprocating machinery and other parts necessary to give 
full efïect to his invention, the détails of which do not need to be 
followed. The first commercial machine was sold May 9, 1895 ; but 
prior to that, in the latter part of 1894 or first of 1895, a few old cylin- 
der heads were changed over in the mill of Nolde & Horst at Reading, 
so that the completed device was first put into actual commercial use 
at that time and place. This is testified to by Jepsen, the foreman, 
a witness for the défendant, who says that he realized it was very val- 
uable for the knitting art. 

It is manifest, from this detailed review, not only that the coni- 
plainant was the real author of the invention, but that nothing can be 
made. out of his failure to make use of it for three years after the 
original conception. Except the mère fact that he let it lie dormant, 
there is nothing to show that he intended to abandon it, and the sequel 
abundantly proves that he did not. He simply waited for a proper 
opportunity, and when it came he seized it. An inventor, if he keeps 
his ideas to himself, can take his own time to develop and perfect them, 
subject only to the risk that others meanwhile may become independent- 
ly possessed of the same. Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68 ; 
Consolidated Fruit Jar Co. v. Wright, 94 U. S. 92, 34 L. Ed. 68. To 
obviate this, however, he is held to the exercise of reasonable dili- 
gence; but the neglect of it goes merely to the question whether he 
should be given a patent as against another, who is seeking it for the 
same device, or whether, having obtained it, he is entitled to assert it 
against intervening rights. It has no bearing on the question whether 
he was the original and real inventor, which is the issue hère; nor, it 
may be added, is abandonment to be predicated on mère delay. Mast, 
Foos & Co. V. Dempster Mill Mfg. Co., 82 Fed. 327, 27 C. C. A. 191. 

In whatever way we look at it, therefore, the complainant is entitled 
to maintain his own priority. Not only is his invention carried back 
by satisfactory évidence to the earliest date assigned for it, in July, 
1891, and due diligence under ail the circumstances established there- 
from ; but, even if this were not so, and the question of diligence were 
material, by the second réduction to practice in the summer of 1894 he 
anticipated by a sufficient margin his immédiate competitor, Burleigh, 
and still retained his lead. If it be said that the proof of the latter dé- 
pends on the testimony of the complainant and his two sons, mindful 
of what has been ruled above, it may be answered that, not only do they 
tell a consistent and convincing story, but, in view of what was accom- 
plished by Eck in his earlier efforts in the same direction, it naturally 
requires much less évidence to persuade the candid mind of its truth. 
Material corroboration is also to be found in the changes which were 
made in Nolde & Horst's mill in the latter part of 1894 or first of 1895, 
which the défendant himself has proved ; for, allowing a suitable inter- 
val prior to that for the development of the invention before it was put 
into actual use, for which two or three months would seem none too 
much, practically the same resuit is reached. 
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But it îs contended that the claim of Eck to priority over Burleigh 
is irreconcilable with his admission to Jepsen that the idea originated 
with the Victor Knitting Machine Company, of which Burleigh was 
the head. Just when this interview with Jepsen took place is not stated ; 
but assuming, as argued by défendant, that it was probably in May, 
1895, when the first machine to Nolde & Horst was sold, it is hardly 
conceivable that at the very time when Eck was strenuously asserting 
his own priority he should by any such admission bave given it entirely 
away. It must be that we bave not the whole of the conversation ; that 
which we bave, also, being not a little confused. But, even accord- 
ing to Jepsen's own statement, Eck declared that he had had the idea 
six years before at Kutztown, which corresponds with what has been 
shown. And while, according to the same, Eck declared that it never 
occurred to him to put thèse cams on his machines, this could only hâve 
referred to his earliest conceptions ; for it Aies in the face of the fact that 
at that very time he had done so. Admissions based upon imperfect 
memory are always to be closely scrutinized, and this one, if accepted, 
merely goes in for what it is worth with the rest of the évidence, which 
it is not sufficient to overcome. It is more than offset, to say nothing 
about the rest, by the absolute disclaimer of Burleigh, about which there 
can be no doubt. 

It is further urged, however, that according to the récitals of the 
patent in suit the présent invention is merely an improvement on the 
prier one, and that this not only discrédits the pretensions of the com- 
plainant, by which he Seeks to carry it back of that, but that, in accept- 
ing the patent in that form, he bound himself to this as an essential con- 
dition of the grant, which estops him from asserting anything to the 
contrary. But no such resuit necessarily foUows. Even if the inven- 
tion, by reason of the récitals referred to, is compelled to take its 
place in the art as an improvement, there is nothing in this which pre- 
cludes thfe cbmplainant from establishing, if he can, that the inventive 
idea of which it is the embodiment was antécédent to that. He did not 
bave to put ail his ideas into the prior patent, at the risk of losing them ; 
and while the fact that nothing was there brought forward such as is 
now contended for may fumish an argument against its existence, based 
on the probability that he would be likely to make use of what he had 
at the earliest opportunity, it goes no further. Undoubtedly, with re- 
spect to the former machine, the présent device is an improvement ; but 
the relation, and the conception of the idea, are two separate and dis- 
tinct things, and the inventor cannot be said, in the récitals as to the one, 
to bave made any représentation or avowal as to how or when he be- 
came possessed of the other. 

Accepting, then, the conclusion, which, as shown by this discussion, 
is sustained by the decided weight of the évidence, that Eck was the 
original aftd real inventor, the further question remains whether any- 
thing patentably npvél is to be fOund in the claims under considération. 
There was nothing new, of courscj irt the use of the two and one process 
of knitting.' Mayo employed it successfully, with the same co-çpera- 
tion between lifters and droppers by which one put up one needle as the 
other threw down two. But in the Mayo machine the lifters and drop- 
pers, as we bave already seen, were successively thrown and latched 
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in and out of opération with each reciprocation, by spécial devices which, 
however automatic, involved direct régulation and control. The idea 
that any of this could be dispensed with is nowhere suggested in it, just 
the opposite speaking throughout the whole. It may be that the Mayo 
was capable of being made to operate in the same way as the complain- 
ant's machine, by discarding the devices for controlling the lifters ; but, 
if capable, it was not arranged for it, and the différence is everything. 
Neither can it be said that the requisite change consists in the mère re- 
jection of useless and functionless parts. I am not prepared to say that, 
even so, it might not amount to invention, if, with a réduction and 
simplification, the same degree of automaticity was obtained. But, 
without stopping upon that, the parts dispensed with are not function- 
less, as employed, but only as they are rendered unnecessary by the 
substitution by which they become so. The possibility for this may hâve 
been there, but it remained for the complainant to perceive and develop 
it. Inventive discovery, as was admirably said at the argument, in- 
volves the intelligent appréhension of relations not before recognized 
by others, although actually existing, followed by the conception of how 
they can be practically utilized; and that describes the situation hère. 
It may not hâve been necessary to throw and latch out the lifters in the 
two and one Mayo (although it was in the one and one machine put out 
and contemporaneously patented by the same inventor) ; but it took 
more insight than he possessed to appreciate it, skillful as he is shown 
to be by the production of a full automatic machine ; a fact that goes 
far to establish, not only the originality of the complainant's device, 
but the inventive genius required to evolve it. 

Neither can it be successfully said that lifters, uncontroUed, except 
by springs or their own weighted ends, such as the complainant himself 
makes use of, were old in the art, and that novelty is therefore made 
to dépend on the mère circumstance that the lifters are left in opération 
during widening as well as narrowing, which is effectively met by the 
Mayo. It is true that in the références relied on for this position — the 
Kelly, Hirner, Paxton and O'NeilI, Reid and Stevenson, Breaithwaite 
and Hepworth, and prior Boss machines — the lifters are so arranged 
that they fall or are projected into operative place when the influence 
of the devices by which they are controlled is withdrawn. But thèse de- 
vices are présent in each, and are potential factors which cannot be put 
out of the account. Eck's discovery was that they could be, and the 
lifters be left to take care of themselves during every part of knitting, 
provided the two and one process was used ; thus differentiating from 
every other machine which had preceded him in tl;e art, the Mayo as 
well as the rest. 

It is said, however, that the patent nowhere suggests that the lifters 
are to ride free on the needle butts in full knitting, about which so much 
is made. It is true that nothing is specifically said upon this subject, 
but the omission is not material. The opération of the lifters, as 
affected by the passing needles in the process of narrowing and widen- 
ing, is given at large in the spécifications ; and where, as in daim 14, 
they are to be independent of controlling devices, the other is neces- 
sarily implied. It is well established that an inventor is entitled to 
everything clearly residing in his invention, which is mt lost to him be- 
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cause it is not claimed, and this may well be applied to supply aiiything 
which is lacking hère. 

It is further contended, however, with respect to the eighth claim, 
that the combination which there appears is identical with that which 
is to be found in the first Eck patent, excepting certain slight structural 
changes made necessary to adapt it to two and one fashioning. But the 
distinction between the two is not to be slurred over in that way. It 
is true that in gênerai character the two combinations are alike ; but 
the changes from one to the other, though slight in extent, are signifi- 
cant in effect, being nothing less than the freeing of the lifters from 
control, whereby the autornaticity of the machine is sensibly increased 
and a material advance in the art attained. 

The effort is also made, by aninvolved and somewhat refined argu- 
ment, to dispose of the claims under considération, by first impressing 
upon them separately a certain construction and then ofïsetting them 
the one against the other, in this shape, so as to make them mutually 
destructive. It is said, for instance, that, in order to distinguish and 
save claims 8 and 9 from claim 14, they hâve to be made broad enough 
to cover a machine in which the lifters do not ride freely during full 
knitting, but, on the contrary, at some stage, require direction by the 
operator, or by the machine itself (other than that efïected by the needle 
butts) ; or, in other words, a machine in which full knitting is not taken 
into account; thus carrying the claims beyond the scope of the in- 
vention, from which, according to the complainant, the action of the 
lifters during full knitting cannot be left out. On the other hand, 
with respect to daim 14, it is charged that, dealing on its face as it 
does solely with narrowing and widening, the only independence of 
controlling devices material to that combination is independence during 
the procéss of fashioning, to which the qualifying description of the 
lifters must consequently be understood to refer. Novelty, as it is 
said, cannot be predicated upon anything outside of this, such as that 
the lifters ride freely on the needle butts during full knitting; this 
being nothing which results from the co-operation of the éléments 
combined. In function and mode of opération, according to this, 
claim 14 is the same as claim 9, and to make it otherwise you hâve got 
to import into it something which is not of the essence of the in- 
vention and is not specified as such in the patent; and the proposed 
construction that "independent of controlling devices" means inde- 
pendent at ail times, whether in opération or out of it, thus not only 
carries the claim outside of the process to which in terms it relates, but 
also beyond anything, to which the patent itself lays claim. By this 
line of argument, as it will be noted, claim 9 and claim 14 are both held 
bad upon the same ground, to wit, that, according to the construction 
required to be severally given thém, each is carried beyond the bounds 
of the invention. It is curions to observe, however, that in order to 
effect this the invention is rtiade to shift ; being extended in the one in- 
stance to include full knitting, which, quoting the complainant, it is 
said cannot be left out of the account ; and in the other being confined 
to fashioning, with the right to consider full knitting denied. Ail this, 
in the eflfort to distinguish the two claims, so that one peradventure may 
be saved. But it is manifest that on no true and consistent basis of 
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construction can both be bad. If they duplicate each other, one is to 
be thrown out while the other stands, and the only effect on the case 
is one of costs. There is no occasion, however, for any question of that 
kind to arise. While admittedly the distinction between the two claims 
is a narrow one, I see no reason for departing from that which has al- 
ready been given, that is to say, that one has strictly to do with the pro- 
cess of fashioning, and that the other includes full knitting also ; the 
narrowing cams or Hfters in the one instance being said to be "free," 
when they are free operatively ; and in the other to be "independent of 
controlling devices," when that is true of them at ail times, whether in 
opération or out of it. And while it is true that the lifters and droppers 
co-operate only in the process of narrowing and widening, to which the 
invention is therefore immediately addressed, their individual as well 
as their combined relation to other parts cannot, as a practical considéra- 
tion, be left out of account, and a provision with respect thereto may 
thus be regarded as falling legitimately within its concern and scope. 

Finally, it does not detract from the invention that certain operatives 
in Nolde & Horst's mill, using the earlier Eck machine, allowed the 
lifters to go uncontroUed in full knitting, if that was in fact the case. 
At most this was merely an accidentai and unappreciated use of one 
feature of the invention. The lever controlling the lifters and drop- 
pers, as a matter of supposed handiness, was simply left down until 
widening was reached. The resuit, of course, was that the lifters rode 
on the needle butts during full knitting ; but they had eventually to be 
thrown out, and were therefore in no sensé free or uncontroUed. The 
invention was thus far from realized, nor was anything of benefit con- 
tributed to the art. The only thing that can be made of the incident is 
the argument that there was nothing of invention in what Eck did; 
the possibility and advantage of allowing the lifters to ride free on the 
needle butts being shown to be obvions to persons of ordinary ability. 
But the answer is not far to find. Jepsen, although supposed to be 
entitled to the merit of the discovery that this could be done, and skill- 
ful as he undoubtedly was beyond the average, saw nothing further in 
it until his eyes were opened, but realized at once, when they were, how 
valuable the use which Eck had made of the idea was for the knitting 
art. Whatever the possibilities, therefore, it required the insight of in- 
ventive genius to recognize them and carry them forward into new and 
useful relations, which were by no means obvions to the ordinary me- 
chanical mind. 

Convinced, therefore, as I am that, notwithstanding ail that has been 
said against them, thèse claims, as well as the others in suit, are valid 
and hâve been infringed, and the complainant being thereby shown to be 
entitled to recovery upon ail the issues raised, the bill is sustained, 
and the défendant directed to account. 
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WHITTEN y. NEVADA POWER, LIGHT & WATER CO. 

(Circuit Court, D. Nevada. September 24, 1904.) 

No. 782. 

1. Négligence— Pleading — Allégation of Dtjtt. 

In a complalnt In an action for négligence, a gênerai averment that a 
duty rested upon défendant to do certain thlngs which are alleged to hâve 
been omitted Is Insnfficient unless connected with a statement of faets from 
whIch the law raises the duty. 

2. SaME— StTHTICIENCY OF COMPLAINT. 

The coœplalnt In an action for wrongful death alleged that défendant, 
an electric company, was engaged In supplying electrlcity for light and 
other purposes for hire ; that It engaged to supply electrlcity to the rési- 
dence of a patron named for Ughting purposes; that It was the duty of 
défendant to maintaln a safe plant, machinery, pôles, wires, lamps, and 
other appliances for the safe and proper storlng and distribution of elec- 
trlcity to sald premises, to Inspect the same from time to tlme, and at ail 
tlmes to keep the same In good repair, and In a safe condition ; that "it 
negllgently failed to discharge Its said dutles," so that when plalntlff's 
Intestate, who was engaged in worklng in sald résidence, without négli- 
gence took into hls hands an Incandescent lamp for the purpose of Inspect- 
Ing hls work, he recelved Into hls body a severe and deadly charge of elec- 
trlcity, by whlch he was Instantly kllled, "through the wrongful act, neg- 
lect, and default of défendant as aforesald." Helâ, that the complalnt 
was demurrable as being too gênerai in its averment of defendant's duty 
and Its breach ; that, while plalntiff might not be able to allège the par- 
tieular négligent act or omission causing the Injury, the ultlmate facts 
relied on should be stated In as direct and spécifie a manner as the cir- 
cumstances of the case would permit, and showlng, at least, whlch of the 
dutles epecifled défendant failed to perform. 

At Law. On demurrer to complaint. 

This is an action to recover damages for the death of William Whitten, al- 
leged to bave been caused by the wrongful act, neglect, and default of the de- 
fendant. The flfth paragraph of the complaint reads as follows : "That sald 
défendant at ail tlmes mentioned In this complaint, and for a time long prior 
to the date of the death of sald deceased, was engaged In the business of gen- 
erating, produclng, and distrlbuting electrlcity and supplying the same for 
light and other purposes, at said county of Washoe, to the gênerai public for 
hire and for a profit. That said corporation défendant. In considération of a 
required compensation, to wit, ten cents per thousand watts for ail electrlcity 
used, was, on the day of the death of said William Whitten, and for more 
than six months prior thereto, engaged In supplying J. E. Monroe with elec- 
trlcity for Ughting purposes at his résidence, to wit. No. 716 North Center 
Street, in said city of Reno, and county of Washoe. That It was the duty of 
said Company, In so furnishing said electrlcity, at ail tlmes to hâve and main- 
tain a safe plant, machinery, pôles, wires, conduits, converter boxes, grounding 
devices, transformers, ground detectors, lamps, sockets, Insulators, and other 
appliances for the safe and proper génération, storlng, and distribution of 
electrlcity throughout said clty of Reno and to the said premises of the said 
Monroe, and also to Inspect and examine the same from time to time, and at 
ail times to maintaln and keep the same in good repair and In good and safe 
condition, so that the said Monroe and his family and the occupants of his 
house, and each and ail persons lawfully in and about the same, might safely 
use the said electrlcity upon said premises without danger of damage, injury, 
or death to them or to elther or any of them. That the sald William Whitten, 
at said time of his death, to wit, on the af ternoon of the 2éth day of February, 
1904, and for one hour prior thereto, was actually engaged at the instance of 
said Monroe, and for his beneflt. In cutting a door through one of the interlor 
walls on the upper floor of said résidence, and for said services the said Monroe 
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promised and agreed to pay said William Whltten at the rate of three and one- 
lialf dollars per day. ïhat at sald time, to vvit, during the atternoon of sald 
24tb day of February, 1904, and prier thereto, the said défendant negligently 
failed to discharge its said duties hereinbefore alleged, so that at the time 
aforesaid when the said William Whitten took into his hands a sixteen 
candie power incandescent electrlc light bulb or lamp in the room on said 
premises where he was then engaged in eutting said door, for the purpose of 
inspecting his said work, and without any carelessness or négligence of any 
kind whatever on his part or on the part of said Monroe, he received into and 
upon and through his body a severe and deadly charge and current of elec- 
tricity, whereby he, the said William Whitten, was then Instantly killed, 
through the wrongful act, negleet, and default of défendant, as aforesaid." 

The défendant interposed a demurrer to the complaint upôn two grounds : 
"(1) That said complaint does not state facts sufficient to constitute a cause 
of action against this défendant, in this: (a) That it does not appear from 
said complaint that the death of the sald William Whitten, deceased, was 
caused by any négligent act or omission on the part of this défendant, (b) 
That it is not shown by said complaint how, or in what respect, or by what 
act or omission, this défendant wrongfully, negligently, or by default caused 
the death of the said William Whitten. (c) That said complaint fails to 
show any négligent act or omission causing the death of the said William 
Whitten. (d) That the death of the sald William Whitten Is not shown to hâve 
been caused by the négligence, wrongful act, or default of this défendant, (e) 
That it does not appear therefrom that this défendant was guilty of any 
wrongful act, negleet, or default causing the death of the said William 
Whitten. (f) That it appears from said complaint that the said William 
Whitten was instantaneously killed. (g) That it does not appear from said 
complaint that it was necessary, or not a négligent act on his part, to take 
into his hands the incandescent electrlc light bulb or lamp, as therein al- 
leged. (h) That it does not appear from said complaint that this défendant 
furnished, or that it was the duty of this défendant to furnish or maintaln, 
the Incandescent electrlc light bulb which the said William Whitten took into 
his hands. (i) That it does not appear from said complaint that the in- 
candescent electrlc light bulb or lamp which the said William Whitten took 
into his hands was either safe or sufficient for the purposes used, or that this 
défendant furnished or was required to furnish said electric incandescent light 
bulb or lamp. (2) That said complaint is uncertain. In this : (a) That it does 
not appear therefrom in what respect this défendant negligently failed to dis- 
charge any or ail of the duties therein alleged. (b) That it does not appear 
therefrom what act or acts of this défendant were negligently performed by 
it. (c) It does not appear therefrom what duty or duties défendant negligently 
failed to discharge, (d) It does not appear therefrom how, or in what respect, 
this défendant failed to perform any or ail of the duties therein alleged. (e) 
It does not appear therefrom by any act done, or by the fallure to perform 
any duty therein alleged, that the death of the sald M^lllam Whitten was 
wrongf-ully, negligently, or by default caused by this défendant, (f) That 
said complaint is so uncertain and indeflnite that this défendant Is unable to 
ascertain therefrom what act or omission of it caused the death of the said 
William Whitten, and the défendant is unable to answer the same. (g) That 
said complaint Is so uncertain that it does not give notice to this défendant 
of any négligent act or omission, or how, or in what respect, this défendant 
by any négligent act or omission caused the death of the said William Whit- 
ten." 

Mack & Farrington, for plaintiff. 
Cheney, Massey & Smith, for défendant. 

HAWLEY, District Judge (orally). It will be observed that the 
portion of the fifth paragraph of the complaint, which relates to the duty 
of the défendant in the several particulars therein named, does not con- 
tain any evidentiary or ultimate fact. Such averments are generally 
heid to be wholly insufficîent unless connected with a statement of tlie 
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facts from whîch the law raises the duty. This gênerai principle is 
too well settled to require extended discussion. 14 Ency. PI. & Pr. 
333, and authorities there cited. 

In Breese v. Trenton R. Co. (N. J. Sup.) 19 Atl. 204, the court, in 
considering an averment of like character, said : 

"But this description of the duty of the company Is not the statement of 
a fact. It adds no force whatever to the case laid in the record, and thereforo 
may, without loss, be always omitted; for It is simply and exclusively the 
pleader's averment of the légal efficacy of the facts stated. Obviously, such 
construction can hâve no effect on the mind of the court. • * * The fault 
of thèse counts is that they do not show, by a statement of facts, that the 
duty whlch they assert has been violated has any existence. The rule iipou 
the subject is thus stated by Addison in his work on Torts : 'The décisions,' 
observes Lord Campbell, 'show that the allégation of duty in deelaratiou is 
in ail casés Immaterial, and ought never to be introduced ; for if the particular 
facts set forth raise the duty, the allégation is unnecessary, and, if they do not, 
it will be unavailing.' If the particular facts stated In the déclaration do not 
raise the duty, It cannot be established by other facts not stated. The déclara- 
tion therefore must stand or fall by the facts stated. Négligence créâtes no 
cause of action unless it expresses or establishes some breach of duty." 

Clyne v. Helmes, 61 N. J. Law, 358, 361, 39 Atl. 767; City of Chi- 
cago V. Selz, 202 111. 545, 547, 67 N. E. 886 ; McCune v. Norwich Gas 
Co., 30 Conn. 521, 79 Am. Dec. 278 ; Hewison v. City of New Haven, 
34 Conn. 136, 91 Am. Dec. 718. 

There are nnmerous authorities which hold that a complaint in tort 
alleging négligence must hâve the requisite definiteness to inform the 
défendant of the cause of action, and the particular act or omission con- 
stituting the tort. King v. Electric Ry. Co. (Del. Super.) 41 Atl. 976 ; 
Railroad Co. v. Kistler (Ohio) 64 N. E. 130 ; Taite v. Boorum (Sup.) 74 
N. Y. Supp. 874 ; 5 Ency. PI. & Pr. 863. The debatable question is 
whether or not the subséquent averment in clause 5 is sufficient. This 
question is important, and its détermination requires careful considéra- 
tion. It is contended by the défendant that this averment is weakened 
by the use of the words "hereinbefore alleged" at the commencement of 
the averment, and by the words "as aforesaid" at the end of the aver- 
ment. There is much force in this statement. It is not so clear, defi- 
nite, and certain as it might hâve been made. But, independent of this 
criticism, it is contended that this portion of the complaint does not 
State any spécifie act of négligence, or any fact which would constitute 
a cause of action under any recognized nile of state codes or common- 
law pleadings which requires the pleader to state specifically what acts 
caused the injxjry complained of. The défendant, in support of this 
position, cites Bliss on Code PI. § 211a, where the author said: 

"Négligence Is one of the facts to be pleaded. It is not a conclusion of law, 
but a conclusion of fact ; an Issuable, a substantive fact, to be inferred from 
evldential facts. The pleader may not say that he was injured, as, that his 
arm was broken by the négligence of défendant ; but he must state specifically 
what acts caused the injury, adding the négligence as creatlng the liability ; 
the latter to be stated in a gênerai way." 

The leamed author is hère speaking of the gênerai rule. But in the 
course of a gênerai review upon the subject as to the manner of stating 
facts the author, at section 310a, déclares that there may be circumstan- 
ces why the pleader should not be required to give the spécifie acts or 
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omissions which constitute négligence. "The sufferer may only know 
the gênerai — the immédiate — cause of the injury, and, if it be an oc- 
currence that usually results from négligence, the opposite party must 
explain it and show due care." And several illustrations are there 
given in support of this principle; among others, that "when a raii- 
road locomotive sets fire to fields or buildings along the track the suf- 
ferer cannot tell in what the négligence consists — whether there is a 
defect in the furnace or carelessness in its management. Négligence 
is presumed, and it must, of necessity, be alleged generally." It will 
thus be seen that in applying the différent rules we must keep a close 
and watchful eye upon the case in hand, and by parity of reasoning as- 
certain which rule should be applied. This task is not always an easy 
one. It often becomes difficult to draw, with any degree of clearness, 
the dividing Une which séparâtes one case from another. The real 
question is whether the particular language used in the averment can be 
sustained by the application of any settled rule of law with référence 
to the sufîiciency of the pleadings in actions of this kind and character. 
In the considération of this question the court must constantly keep in 
mind the necessity of requiring pleadings to set forth facts in such an 
intelligent manner as to inform the opposite party of the grounds upon 
which the pleader relies to sustain his cause of action or défense. 
In Pomeroy's Rem. & Rem. Rights (3d Ed.) § 554, the author said : 

"The very object and design of ail pleadlng by the plaintiff, and of ail 
pleading of new matter by the défendant, Is that the adverse party may be In- 
formed of the real cause of action or défense relied upon by the pleader, and 
may thus hâve an opportunity of meeting and defeating It, if possible, at the 
trial. Unless the pétition or complaint on the one hand, and the answer on 
the other, fully and fairly accomplishes this purpose, the pleading would be 
a useless ceremony, productive only of delay, and the parties might better be 
permitted to state thelr demands orally before the court at the time of the 
trial." 

The gist of the complaint is embodied in the latter portion of clause 
5, wherein, after stating how -Whitten was engaged, and doing what he 
had the right to do, it alleged that "he received into and upon and 
through his body a severe and deadly charge and current of electricity, 
whereby he, the said William Whitten, was then instantly killed, 
through the wrongful act, neglect, and default of défendant." If this 
does not constitute an act of négligence and breach of duty upon the 
part of the défendant, then the complaint fails to properly state a cause 
of action, and the demurrer should be sustained. There are many cases 
which hold that the inference or presumption arising from an injury 
is one of fact ; that it pertains to évidence, rather than the pleading ; 
that under certain circumstances and conditions the most the injured 
party could do would be to prove the injury and the immédiate cause 
thereof; that this would in such cases cast upon the défendant the 
obligation to explain or show due care and diligence, and that while 
négligence, under gênerai rules, must be alleged and proven, it may, 
in exceptional cases, be inferred from the testimony as to how the 
injury was caused, without the plaintiff having in his complaint put 
his finger directly on the particular defect, carelessness, or négligence 
which caused the injury. 
132 F.— 50 
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In Patton v. Texas & Pacific Ry. Go., 179 U. S. 658, 663, 21 Sup. 
Ct. 27T, 45 L. Ed. 361, the court said: 

"That wMIe lu the case of a passenger the fact of an accident carrles wlth 
it a presumption of négligence on the part of the carrier — a presumptlon which, 
in the absence of some explanatlon or proof to the contrary, is sufficient to 
sustain a verdict agalnst hlm, for there Is prima facie a breach of his contract 
to carry safely, * * * a différent rule obtains as to an employé. The 
fact Qf accident carrles wlth it no presumption of négligence on the part of 
the employer, and it is an affirmative fact for the injured employé to establish 
that the employer bas been gullty of négligence." 

This distinction between the character of the cases must not be over- 
looked. The rules applicable to one are not always applicable to the 
other. This is not a case between master and servant. The other class 
of cases will be referred to. 

In 21 Am. & Eng. Ency. L. (2d Ed.) 512, it is said: 

"Négligence is never presumed from the mère fact of injury, yet the manner 
of the occurrence of the injuries complained of or the clrcumstances surround- 
ing may well warrant an iuference or presumption of négligence." 

In 1 Shear. & Red. on Neg. (4th Ed.) § 59, the author said 

"It is not that in any case négligence can be assumed from the mère fact 
of an accident and an injury, but in thèse cases the surrounding clrcumstances 
which are neeessarily brought Into view by showing how the accident occurred 
contain, without further proof, sufflcient évidence of the defendant's duty, and 
of his neglect to perform it. The fact of the casualty and the attendant clr- 
cumstances may themselves furnish ail the proof of négligence that the In- 
jured person is able tb ofCer, or that It Is necessary to ofCer. The accident, the 
Injury, and the clrcumstances under which they occurred, are In some cases 
sufflcient to raise a presumption of négligence, and thus cast upon the de- 
fendant the burden of establlsbing his freedom from f ault." 

In section 60 the author said : 

"Proof of an injury occurring to défendant as the proximate resuit of an 
act which, under ordlnary circumstances, would not, if done with due care, 
hâve Injured any one, is enough to make out a presumption of négligence. 
When a thing which causes injury is shown to be under the management of 
the défendant, and the accident is such as, in the ordinary course of things, 
does not happen if those who hâve the management use proper care, it affords 
reasonable évidence, in the absence of explanatlon by the défendant, that the 
accident arose from a want of care." 

Several authorities are cited which sustain thèse rules. See, also, 
Gleeson v. Railroad Co., 140 U. S. 435, 443, 11 Sup. Ct. 859, 35 L. Ed. 
458 ; The Joseph B. Thomas, 86 Fed. 658, 662, 30 C. C. A. 333, 46 L. R. 
A. 58 ; Snyder v. Wheeling Electrical Co., 43 W. Va. 661, 667, 28 S. E. 
733, 39 L. R. A. 499, 64 Am. St. Rep. 922; Boyd v. Electric Co. (Or.) 
66 Pac. 576, 57 L. R. A. 619; Shafer v. Lacock, 168 Pa. 497, 504; 
33 Atl. 44, 29 L. R. A. 254; Barnowsky v. Helson, 89 Mich. 523, 525, 
50 N. W. 989, 15 L. R. A. 33. 

In notes to 2 Thomp. on Neg. p. 1246, it is said : 

"Négligence on the part of the défendant is the gist of the action, and must 
be charged in the plaintiff's pétition. It is not, however, absolutely necessary 
that it should be averred ia tetms, if such facts are stated as will raise a pre- 
sumption of négligence." 

In Cunningham v. Los Angeles Ry. Co., 115 Cal. 561, 566, 47 Pac. 
453, the court said : 
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"The demurrer to the complalnt was properly overruled. While the négli- 
gence was averred In gênerai terms, such mode of presentlng the facts Is suffi- 
cient in this eharacter of action, where, as a gênerai thing, the more spécifie 
facts are more largely within the knowledge of the défendant than that of the 
plaintifE ; and the complaint cannot therefore, be held open to the objection of 
uncertainty." 

See, also, Railroad Co. v. Jones, 83 Ala. 376, 382, 3 South. 903. 

In Railroad Co. v. Hicks (Ind. App.) 37 N. E. 43, it was held that 
in an action of négligence, where a légal duty is shown, and its breach, 
a gênerai allégation that the acts done or omitted were so donc or omit- 
ted negligently is sufficient to sustain the charge. 

In Railway & Illuminating Co. v. Foulds, 81 111. App. 332, the court 
said: 

"When appellant wired the basement or cellar of appellee's house, and âgreed 
to furnish hlm light for hlre, it well knew it was dealing in an élément, deliv- 
ered In a current of high voltage, such as was carried on its prlmary wires, 
which was almost certain to brlng death to the person who turned on the 
lamp if there was a ground of the current on the circuit. Hence the law im- 
poses upon it the duty to exercise a high degree of care and skill in the delivery 
of the élément it had contracted for. If the injury itself furnishes a presump- 
tlon of négligence so as to require the défendant to show, by évidence, that it 
has been guilty of no négligence that caused it, then it logically follows that ail 
that is necessary to be averred in the déclaration to entitle the plaintifif to re- 
cover for the injury Is the agreement, a négligent breach of It, and the resuit r 
also that the plaintiflf has not by any neglect on hls part contributed to the re- 
suit" 

In Denver Consol. Electric Co. v. Lawrence, 31 Colo. 301, 309, 73 
Pac. 39, 43, where the facts are substantially identical with the case at 
bar, the court said : 

"The plaintiflf, while attempting to do that which every patron of the Com- 
pany must do to make use of the electric light, received into hls body a current 
of electrlclty, burning his hands and feet, and permanently injuring him. Such 
injuries are not, under ordinary circumstances, received by persons who turn 
on an incandescent lamp, if the company supplying the current has not been 
négligent. The défendant, when It contracted wlth the father of the plaintiff 
to sell electrlclty for light, contracted to keep its plant and appllances in such 
condition that no greater volume of electrlclty would be carried into the house 
than was necessary for Its proper llghting. The quantlty of electrlclty required 
for llghting purposes in résidences is not sufficient, If It pass through the body, 
to cause the Injuries deseribed by the plaintiff In hls complalnt It follows, 
therefore, that the plaintiff must hâve received a very much greater quantlty of 
electricity than the company contracted to supply. The court therefore did not 
err in overruling the demurrer to the complaint, nor in overruling the objec- 
tions to the Introduction of testimony." 

The complaint in the présent case is almost Verbatim with the com- 
plaint in the Colorado case last cited, the only différence being in rela- 
tion to the party who was injured, and the efïect of the injury. It 
ought, however, to be said that the laws of Colorado do not provide, 
like the statutes of this state, that the objections hère raised could be 
taken advantage of by a demurrer, but that such objections must be 
made by motion to make the compla' it more spécifie. It may, there- 
fore, be presumed that, if a motion had been made to strike out the 
gênerai clause as to ail the duties of the défendant as alleged in the 
complaint, it would hâve been granted. 
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The difficulty in the présent case arises in determining what disposi- 
tion should be made of tiie demurrer. Tlie most objectionable part of 
the complaint, viz., the "lumping clause," setting out ail the duties 
of the défendant without specifyîng any breach of duty, may be con- 
sidered as mère surplusage, which would net call upon défendant to 
specifically answer. The objection might, therefore, be deemed purely 
technical. If plaintiff believes this lumping clause to be material, then 
she should amend it by inserting the particular breach under each duty 
specified. This was done in Peers v. Nevada Power, Light & Water 
Co. (C. C.) 119 Fed. 400, and such is certainly the better practice. The 
complaint oughtto be so spécifie as not to open the door so wide as to 
admit anything on every point of the case, without a breach of duty is 
expressed in regard to it. It ought at least to be so spécifie as to point 
out some one particular breach of duty, one act of négligence, and it 
may add as many others as the pleader thinks can be proven. The ob- 
jectionable feature of the complaint is that it should hâve stated the 
plaintiff's cause of action by distinct averments, and not left it to the 
court to deduce the existence of one fact from the statement of another. 

It follows from the views herein expressed that the pleader should 
draft bis complaint with référence to what he expects to prove in sup- 
port of the allégations he makes. Touching thèse matters, he must state 
the ultimate facts upon which he relies in as clear, concise, direct, and 
spécifie a manner as the circumstances of his case will permit. If he 
cannot be spécifie, the négligence may be stated generally, if in sufficient 
terms to impart knowledge to the défendant of what it will be called 
upon to answer. There would naturally be a différence in the al- 
légations of a complaint charging négligence against an electric 
company where the in jury was caused by the wires falling to the ground 
and a case of négligence in conveying an electric current over its 
wires into a building, but in both the fact of breach of duty must be 
alleged. A careful examination of the déclarations referred to by 
the court in Snvder v. Wheeling Electrical Co., 43 W. Va. 661, 664, 
28 S. E. 733, 39 L. R. A. 499, 64 Am. St. Rep. 922, and Anderson 
V. Electric Light Co. (N. J. Sup.) 43 Atl. 654, will furnish some 
guide as to the form of déclaration in such cases. 

In the light of the authorities discussed at the argument and 
the views herein expressed, the complaint can readily be amended 
so as to remove the objectionable features thereof. For the rea- 
sons last stated — in the interest and protection of good and safe 
pleadings — I shall sustain the demurrer, and give plaintiff 10 days 
to amend the complaint. 
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UNITED STATES v. GOLDSTEIN. 
(District Court, W. D. Virginia. July 5, 1904.) 

1. BANKETJPTCY— RULE FOR CONTEMPT— StTFFIClENCT. 

A rule retjuiring a banlcrupt to show cause why lie sliould net be pun- 
ished for contempt for refusing to answer "sundry questions" put to him 
during liis examination before tlie référée is sufflcient, althougli it does 
not set out tlie questions, where it refers to the transcript flled wltli the 
certificate of the référée, from which they f ully appear. 

2. Same— Contempt— AcTiNG under Advice of Counsel. 

The fact that a banlcrupt acted under the advice of counsel in refusing 
to answer questions put to him in his examination before the référée pal- 
liâtes, although it does not excuse, his offense, if the refusai was such as 
to constitute a contempt of court. 

3. Same— Refusai, of Bankrupt to Answer Incriminating Questions— Con- 

stitutional privilege. 

The provision of Banljr. Act July 1, 1898, c. 541, § 7, cl. 9, 30 Stat. 54S 
[D. S. Comp. St. 1901, p. 3425], that no testimony given by a banlirupt on 
his examination "shall be ofCered in évidence against him in any criminal 
proceeding," does not deprive a banlîrupt of the right to claim his con- 
stltutlonal privilège of refusing to answer a question, where the answer 
might tend to incriminate him by showing that he had committed an of- 
fense under other provisions of the act ; nor is the flling of a pétition in 
voluntary bankrpptcy a waiver of such privilège. 

4. Same— Ceiminal Offenses- Concealment of Property feom Trustée. 

The concealment of property by a voluntary bankrupt after his adjudi- 
cation, although before the appointment of a trustée, is a concealment 
from the trustée, which, if knowingly and fraudulently done, constitutes 
a criminal offense, under Bankr. Aot July 1, 1898, c. 541, § 29b, cls. 1, 2, 
30 Stat. 554 [U. S. Comp. St. 1901, p. 3433]. 

In Banlsruptcy. On rule against bankrupt for contempt. 

Jas. E. Edmunds, Whitehead & Whitehead, F. W. Whitaker, and H. 
M. Ford, for creditors. 

Jno. G. Haythe, for respondent. 

McDOWELL, District Judge. On May 16, 1904, the défendant 
hère filed his voluntary pétition in bankruptcy. As the judge was then 
absent from the district, the clerk of the court made the order of réf- 
érence and the référée made the order of adjudication on May 17, 
1904. On May 26th, upon an affidavit that the bankrupt was conceal- 
ing and removing his property, the référée appointed a receiver and 
directed him to take possession of the property. On June 8th a trustée 
was appointed. At the first meeting of creditors, held on June 8th, the 
bankrupt was partially examined. The bankrupt is a foreigner, re- 
cently landed in this country, ignorant of our laws and customs, and 
his counsel was out of the city at the time of this first meeting. After 
some examination of the bankrupt the hearing was adjoumed to a later 
date. At the next meeting the counsel for the bankrupt was présent, 
but he had only a few moments prior to the meeting returned to the 
city and had had no opportunity to consult with his client. At the sec- 
ond examination the bankrupt, under the advice of his counsel, declined 

U 1. See Bankruptcy, vol. 6, Cent. Dig. § 405, 
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to answer sundry questions put to him, and claimed his constitutionaî 
privilège to refuse to criminate himself. The référée having ruled that 
the questions sliould be answered, and the bankrupt still declining to 
answer, the référée announced that he would certify the facts to this 
court, in order that it might be determined whether or not the bank- 
rupt was guilty of contempt, and for puiiishment, if such were deter- 
mined to be the case. Later, but before the certificate of the référée 
had been prepared, the bankrupt by his counsel offered to answer the 
questions, and accompanied the offer with an explanation that his coun- 
sel — who had not had an opportunity to confer with the bankrupt, and 
had been of opinion that it would criminate him to answer the ques- 
tions — now advised him that he could safely answer the questions. 
Upon the coming in of the certificate of the référée, accompanied by 
a full shorthand report of the proceedings before him, I issued a ru!e 
requiring the bankrupt to appear and show cause why he should not be 
punished for contempt. On the day set the bankrupt appeared, filed 
his demurrer to the rule and his answer, and arguments of counsel were 
heard. The rule, so far as now material, reads as f ollows : 

"United States v. M. Goldsteln. 

"Whereas, from the certificate of R. C. Blackford, référée In bankniptcy, 

dated June 17, 1904, and the transcrlpt accompanylng the same, It is made to 

appear that M. Goldstein, of Lynchburg, Virginia, Is guilty of contempt, lu 

that he decUned to answer sundry questions put to him durlng his examination 

before sald référée, after having been dlrected by sald référée to answer the 

same: It Is therefore ordered that sald M. Goldsteln do appear personally 

before thls court, at the United States court room In Lynchburg, on June 28, 

1904, at. 10 o'cloek a. m., and show cause, If any he bas, why he should not be 

punished for sald contempt. 

"It Is further ordered that a copy hereof be served on sald M. Goldsteln. 
* • •» 

On the hearing the demurrer was not insisted on. But, if it had 
been, I am of the opinion that the rule is sufficient. It refers to the 
transcript of proceedings filed by the référée in the clerk's office and 
open to inspection. "Id certum est, quod certum reddi potest." By 
référence to the transcript the entire matter constituting the alleged con- 
tempt could hâve been found, set out in extenso. The answer, disavow- 
ing any want of respect for the référée and any intent to commit a con- 
tempt, sets up in explanation the rather unusual situation in which the 
defendant's counsel was at the time of the examination, repeats the offer 
to now testify, and also insists that the refusai to testify, under the cir- 
cumstances as they existed at the time of the second examination of 
the bankrupt, did not render the défendant guilty of contempt. The 
case before us brings up some interesting questions : 

1. The offer to testify, made after the adjournment of the examina- 
tion before the référée, would not, in my opinion, purge the contempt, if 
the défendant were guilty of contempt in his refusai to answer. On the 
other hand, the subséquent offer to testify is an admission that the de- 
fendant could hâve answered the questions without danger to himself. 
In this case, however, because of the ignorance of our laws on the part 
of the défendant, and the ignorance by his counsel at the time of the 
facts, I think it proper to consider the questions involved as if there 
had been no subséquent offer to testify. 
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2. The fact that tlie défendant, in refusing to testify, acted under the 
advice of counsel, certainly palliâtes the offense, if it were such; but 
it does not excuse it. 4 Encyc. PL & Pr. 793, and authorities there 
cited. 

3. It is argued that the bankrupt act prevents a bankrupt from claim- 
ing the constitutional privilège. Section 7, cl. 9, of the bankrupt act 
(Act July 1, 1898, c. 641, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3425]), 
concludes : 

"But no testimony glven by him [the bankrupt] shall be offered In évidence 
against him in any criminal proceeding." 

While it may be conceded that this clause would prevent the bank- 
rupt's testimony from being given in évidence against him in a crim- 
inal proceeding either in a fédéral or a state court, still it does not go 
far enough to afford him complète immunity. Except that this clause 
applies, as I think, to prosecutions in state courts, as well as in fédéral 
courts, it is not even as broad as section 860, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 661]. And that statute, in Counselman v. Hitch- 
cock, 143 U. S. 547, 13 Sup. Ct. 195, 35 L. Ed. 1110, was held not to 
afford complète immunity, and not to deprive a witness of his right 
to refuse to give testimony which might be used indirectly to his préj- 
udice in a subséquent criminal prosecution. In that case it is said : 

"It remains to consider whether section 860 of the Revlsed Statutes [U. S. 
Comp. St 1901, p. 661] removes the protection of the constitutional privilège 
of Counselman. That section must be construed as declaring that no évidence 
obtained from a witness by means of a judicial proceeding shall be given in 
évidence, or in any manner used against him or his property or estate, in any 
court of the United States, in any criminal proceeding, or for the enforcement 
of any penalty or forfeiture. It follows that any évidence which might hâve 
been obtained from Counselman by means of his examlnation before the grand 
jury could not be given in évidence or used against him or his property in any 
court of the United States, in any criminal proceeding, or for the enforcement 
of any penalty or forfeiture. This, of course, protected him against the use 
of his testimony against him or his property in any prosecution against him 
or his property, in any criminal proceeding, in a court of the United States. 
But it had only that effect. It could not, and would not, prevent the use of 
his testimony to search out other testimony to be used in évidence against 
him or his property, in a criminal proceeding in such court. It could not pre- 
vent the obtaining and the use of witnesses and évidence which should be at- 
tributable directly to the testimony he might give under comtiulsion, and on 
which he might be convicted, when otherwise, and if he had refused to answer, 
he could not possibly bave been convicted." 

To the same effect see Cullen v. Commonwealth, 24 Grat. 624, one 
of the numerous cases cited in the Counselman Case. In that case Dr. 
Cullen was called before the grand jury and directed to testify con- 
cerning a duel between McCarty and Mordecai. He claimed his priv- 
ilège, and declined to answer. After being called before the judge of 
the hustings court, the witness was by the j udge directed to testify, and, 
as he declined, he was sentenced to be fined and imprisoned for con- 
tempt. The Court of Appeals reversed the lower court. The state 
statute provided that every person connected with a duel could be com- 
pelled to testify, but that any "statement made by such person as such 
witness shall not be used against him in any prosecution against him- 
self." In tlie opinion it is said : 
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"Whethçr such constîtutloqal privilège can be taken away by the Législa- 
ture at ail, on any terms of Indemnlty, Is a question not necessary to be now 
aecided. But we are ail clearly of opinion that before it can be taken away 
tbere must be absolute indemnlty provided, and that nothing short of com- 
plète amnesty to the witness — an absolute wiping eut of the offense as to him, 
so that be can no longer be prosecuted for it — will furnish that indemnlty. 
We do ndt think the act of assembly referred to furnishes such indemnity. 
It only provides that the 'statement' made by the witness shall not be used 
against him' in a prosecution against himself. Now, it is apparent that, with- 
out using one word of that statement, the attomey for the commonwealth 
might in many cases, and in a case like the présent inevitably would, be led 
by the testimony of the witness to means and sources of information whicb 
might resuit in crimlnating himself. This would be to deprive him of bis 
privilège without indemnity. We are of the opinion, therefore, that the act 
of assembly aforesaid, faillng to afford complète indemnity, does not deprive 
the plaintiff In error of his constitutional privilège." 

Certainly the foregoing authorities are sufficient to enable us to say 
vvith absolute certainty that the immunity given by section 7, cl. 9, of 
the act (Act July 1, 1898, c. 541, 30 Stat. 648 [U. S. Comp. St. 1901, 
p. 3425]), is not sufficient to deprive a bankrupt of his constitutional 
privilège. It is true that a bankruptcy proceeding is not a criminal 
case. But the constitutional exemption is a delusion if a man can be 
required to çriminate himself merely because it is a civil case in which 
he is called on to testify. 

4. In deciding whether or not there was a contempt, I think the 
test is : Might an answer to the question hâve a tendency to çriminate 
the witness? When a trial judge rules that a question is to be answered, 
and imposes punishment for a refusai to answer it, the appellate court 
on appeal uses this test. Cullen v. Com., 24 Grat. 624; Temple v. 
Corn., 75 Va. 892. 

Act July 1, 1898, c. 541, § 29b, cls. 1, 8, 30 Stat. 554 [U, S. Comp. 
St. 1901, p. 3433] reads: 

"A person shall be punlshed, by Imprlsonment for a period not to exceed 
two years, upon conviction of the offense of having knowingly and fraudulently 

"(1) Concealed while a bankrupt, or after his discharge, from his trustée 
any of the property belonglng to his estate in bankruptcy ; or 

"(2) Made a false oath or aecount In, or In relation to, any proceeding in 
bankruptcy." 

It is true that clause 1 applies to concealing property from the trus- 
tée, and that in the case at bar the alleged concealment was prior to 
the appointment of the trustée. But when a person files his volun- 
tary pétition in bankruptcy, he knows that a trustée will be appointed, 
and that such trustée takes title as of the date of the adjudication. 
It follows that a concealment of property after the adjudication, even 
if before the appointment of the trustée, is a concealment from the 
trustée. 

I hâve carefuUy examined and considered the questions which the 
bankrupt refused to answer. Counsel propounding thèse questions un- 
doubtedly believed that in answering them truthfuUy the bankrupt 
would reveal that he had either concealed his property or had knowing- 
ly omitted several valuable articles from the schedules of his property. 
Beyond question his answers might hâve tended to show that he had 
committed one or both of thèse offenses. It follows that the bankrupt 
had a right to décline to answer the questions, and cannot be held in 
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contempt for refusing so to do, unless because of the following conten- 
tion: 

5. It is suggested that one who files a voluntary pétition in bank- 
ruptcy, who in theory, at least, knows that he may be required to make 
fulî disclosures under section 7, cl. 9, of the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3435]), is in the 
position of a défendant in a criminal case who voluntarily takes the 
witness stand in his own behalf, and that, having waived his constitu- 
tional privilège in respect to self-crimination, he cannot refuse to an- 
swer any question. For the sake of argument it may be conceded — 
though I hâve not referred to, and hâve not found, any Virginia dé- 
cision so holding — that, when a défendant in a criminal cause volun- 
tarily goes on the stand and testifies in his own behalf, he cannot, on 
cross-examination, claim his privilège and refuse to answer ; and while 
there is some likeness betvveen the two cases, the analogy is not perfect. 
It seems to me that the position of the bankrupt is rather more like 
that of a défendant in a criminal case, who has proposed to testify in his 
own behalf, and who before so doing concludes to claim his constitu- 
tional privilège. 

Where the question is such that it is obvious that the refusai to 
answer is on the ground that the answer would tend to show that the 
bankrupt has committed one or both of the offenses set out in section 
29b of the act, it seems to me that the refusai to testify carries with it 
a sufficient penalty, without invoking the doubtful doctrine of waiver 
and insisting on a punishment as for contempt. The discharge in 
bankruptcy is the ultimate benefit sought by the voluntary bankrupt. 
If he has committed either of the above-mentioned offenses, he will be 
denied a discharge. A refusai to answer on the ground above stated 
is an admission that such offense has been committed. 

fil a case such as we hâve hère, therefore, I am of opinion that filing 
the pétition is not a final and irrévocable waiver of the constitutional 
privilège. In a case where the refusai is on the ground that to answer 
would tend to show that the bankrupt had committed some crime or of- 
fense other than the offenses created by the bankrupt act, the question is 
a nicer one. But, as it does not arise hère, I shall not discuss it. 

6. The case hère is somewhat complicated by the subséquent offer 
to testify. But, under the unusual circumstances hère, I think it proper 
to act on the theory that the bankrupt at the time of the refusai in good 
faith believed that his answers to the questions would criminate hirn. 
As the questions were such that answers thereto might hâve a tend- 
encv to show the bankrupt guilty of the offenses specified in section 39b 
of the act (Act July 1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. St. 1901, 
p. 3433]), I must conclude that he is not guilty of contempt. 

The ruie will be discharged. 
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AMERICAN LIGHTING CO. v. PUBLIC SERVICE CORPORATION OF 
NEW JERSEY et al. 

(Circuit Court, D. New Jersey. October 3, 1904.) 

1. Pekliminabt Injunction— Discrétion of Court— Adéquate Remkdy at 
IiAW. ; 

A nonresident corporation whose only Interest In a clty arlses out of 
a contract with the municipal authorities to furnlsh burners for street 
lamps owned by the clty and to supply gas for such lamps for a stated 
tlme, is not entitled in its own right to a prellminary injunction to compel 
a gas Company to sell it gas for such purpose; and such an injunction 
wlU not be granted where it appears from the circumstances pf the case 
that It would be detrlmental, rather than bénéficiai, to the public. 

In Equity. On motion for preliminary injunction. 

Albert C. Wall and John J. Treacy, for complainant. 
Frank Bergen and Frederick J. Faulks, for défendants. 

BRADFORD, District Judge. This is an application for a pre- 
liminary injunction at the suit of The American Lighting Company, 
a corporation of Maryland, against the Public Service Corporation 
of New Jersey, hereinafter referred to as the Public Service Corpo- 
ration, the Hudsoîi County Gas Company and The Jersey City Gas 
Light Company, corporations of New Jersey. The bill, among 
other things, avers in substance that The Jersey City Gas Light 
Company was.incorporated March 1, 1849, and was about October 
31, 1899, Consolidated with the People's Gas L,ight Company of 
Jersey City, the Consumers' Gas Company of Jersey City and the 
Bayonne and Greenville Gas Light Company, under the name of 
Hudson County Gas Company, one of the défendants, which on or 
about June 1, 1903, granted, leased and demised its franchises, gas 
plants and gas works for a period of 900 years to the Public Service 
Corporation; that since June 1, 1903, the last named corporation, 
by virtue of its own i_orporate powers and the powers derived by it 
through the above mentioned consolidation and lease "has con- 
tinued to maintain and operate a gas plant for the delivery and 
sale of illuminating gas and has delivered and sold such gas without 
discrimination in the City of Jersey City and vicinity" ; and has 
"assumed the duties, burdens and liabilities cast upon it by law 
to supply gas to ail persons and corporations, including your orator, 
who apply for gas and are ready and willing to pay for the same 
and to comply with ail reasonable régulations" of the Public Serv- 
ice Corporation for the sale and delivery thereof ; that the Mayor 
and Aldermen of Jersey City lawfully entered March 2, 1904, into 
a written contract, duly executed, with the complainant, whereby 
the complainant agreed to provide, operate and maintain 480 gas 
lamps attached to 480 lamp posts owned by the Mayor and Alder- 
men of that city, situate in divers of its streets, lanes and alleys, 
and further agreed to furnish the gas to be used in those lamps 
in accordance with the terms of the contract and its spécifications ; 
that the lamp posts, above referred to, belonging to Jersey City, 
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are connected by gas pipes running through said posts and Connect- 
ing with gas mains or conduits operated and continuously supplied 
with illuminating gas by the Public Service Corporation; that in 
order to perforai its contract the complainant is placing its burners, 
lamps and fixtures upon the said lamp posts in Jersey City, and 
is now ready and prepared to receive illuminating gas from the 
Public Service Corporation, by the means aforesaid, and to supply 
the said street lamps with gas in accordance with its contract, and 
has accordingly notified the Public Service Corporation of its de- 
sire to purchase the necessary gas and of its readiness and ability 
to comply with ail reasonable régulations and requirements for ob- 
taining the same, but the Public Service Corporation, "notwith- 
standing its duty and obligation to refrain from interfering with or 
checking the passage of gas into the lamp posts aforesaid, and from 
thence to the lamps of your orator, has threatened to shut ofiE and 
prevent the passage and delivery of gas through its mains, pipes 
and conduits to the lamp posts and lamps aforesaid"; that the Pub- 
lic Service Corporation "enjoys a complète monopoly of the manu- 
facture and sale of illuminating gas for public use in the streets 
of Jersey City" ; that there is no other source of supply from which 
the complainant can obtain gas for consumption at the lamp posts 
aforesaid, and if the défendants, or either of them, be allowed and 
permitted to shut ofï the supply of gas from the lamp posts and 
lamps, or in any way or by any method to discriminate against the 
complainant by refusing to supply gas for use in the lamps and 
their burners, irréparable wrong and injury will be done to the com- 
plainant, as well as to the citizens and inhabitants of Jersey City, 
for the reason that the lamp posts in question represent the greater 
part of the public lighting System of that city and if the supply 
of gas is shut ofï as threatened, the city will be left in darkness 
during the night; that on or about January 18, 1904, the président 
of the complainant called upon the président of the Public Service 
Corporation and told him that the Mayor and Aldermen of Jersey 
City had approved the proposais of the complainant submitted to 
the municipal authorities of that city, and subsequently incorpo- 
rated in the above mentioned contract of March 2, 1904; that the 
président of the Public Service Corporation, on receiving the above 
information, stated to the président of the complainant that the 
Public Service Corporation would not furnish to the complainant 
gas necessary to enable the complainant to carry out such a con- 
tract as that above mentioned ; that since the exécution of that con- 
tract the complainant duly notified the Public Service Corporation 
in writing that the complainant was ready and willing to receive 
gas for the above mentioned lamps and lamp posts and pay for the 
same and to "comply with ail other reasonable régulations and re- 
quirements" of that corporation ; that the complainant further of- 
fered in writing to pay for gas the same priées as were charged by 
the Public Service Corporation to its other consumers of gas in 
Jersey City; that the complainant has given bonds to the Mayor 
and Aldermen of that city, with satisfactory security, in the sum of 
$3,000 for the performance of its contract ; that it has expended in 
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the préparation and acquisition of materials and tools for tlie per- 
formance of its contract the sum of $3,500 ; that it is the owner of 
a patent burner by which a greater candle-power can be produced 
by the consumption of the same amount of gas than by any other 
known burner; that the economy in the consumption of gas made 
possible bj"- the use of its burner is more than sufficient to enable 
the complainant to perform its contract with Jersey City and to pay 
to the défendant the amount of the price charged by them to their 
other customers for the gas supplied by them in Jersey City ; that 
the défendants are occupying by their mains, conduits and pipes the 
public streets, lanes and alleys of Jersey City by virtue of the pow- 
ers and authority granted to and conferred upon them by the legis-. 
lature, and by the consent of the municipal authorities of that city ; 
and that the gas conveyed by thèse mains flows through the said 
pipes to the lamp posts so owned by the city. The bill prays, 
among other things, that the défendants may be restrained from 
discriminating between the complainant and other consumers of 
gas in Jersey City and from diminishing, turning ofï, interfering 
with or stopping the présent passage and flow of gas to, in and 
through the said lamp posts and to the said burners afHxed thereto 
by the complainant, and also for a preliminary injunction restrain- 
ing the défendants in like manner pending the final détermination 
of the suit. 

A large number of affidavits and exhibits hâve been filed in sup- 
port of and in opposition to the motion for a preliminary injunction, 
and many légal questions hâve been elaborately discussed by coun- 
sel on both sides. It is unnecessary in arriving at a conclusion to 
review in détail the affidavits and exhibits or to express an opinion 
upon ail the légal points raised. The complainant was created un- 
der the gênerai incorporation laws of Maryland December 4, 1900, 
with power to carry on its opérations in Maryland and other states. 
In its charter it is described as foUows : 

"The said corporation so formed Is a corporation to manufacture, furnish, 
sell, supply, buy and handie burners, mantles, posts, shades, lamps, lanterns 
and ail other requisites and appliances appropriate and necessary to be used 
in llghtlng streets, roads, lanes, alleys or other passage ways or highways, 
whether public or prlvate, as well as Parks, Grounds, Pulldlngs and other 
places, and to contract with any person or persons, body corporate or politic, 
for fnrnishlng any of the above, and ail labor necessary to operate the same ; 
that the term of existence of said corporation is llmited to forty years ; and 
that the said corporation is formed upon the articles, conditions and provisions 
herein expressed, and subject in ail particulars to the limitations relating to 
corporations which are contalned in the gênerai laws of this state." 

The certified statement, désignation and report of the complain- 
ant, filed in the office of the Secretary of State of New Jersey 
February 19, 1904, for the purpose of enabling the complainant to 
carry on business in that state, sets forth powers of precisely the 
same character as are above enumerated, and no others. It does not 
appear that the corporate authority of the complainant bas in any 
manner been enlarged or modified. It entered, as stated in the bill, 
into its contract with the Mayor and Aldermen of Jersey City March 
2, 1904. In that contract, among other things, it undertook for the 
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compensation provided for in it and the spécifications annexed 
thereto and made part of it, to supply and maintain its burners 
and supply illuminating gas for the same for 480 street lamps in 
Jersey City until November 30, 1904. It may be a question whether 
the complainant had corporate authority to purchase and supply to 
customers illuminating gas. As before stated, its power was to "'man- 
ufacture, furnish, sell, supply, buy and handle burners, mantles, 
posts, shades, lamps, lanterns, and ail other requisites and applian- 
ces appropriate and necessary to be used in lighting streets, roads," 
&c., and to contract with any person or persons, body corporate or 
politic for furnishing any of the above, and ail labor necessary to 
operate the same. If the right to furnish, sell or supply gas was 
included in the powers above enumerated, it would seem that such 
right must be included in the power to furnish, sell or supply "other 
requisites and appliances appropriate and necessary to be used in 
lighting streets, roads," &c. Whether the canons of construction 
applicable to the grant of power to such a corporation will permit 
the Word "requisites" as used in the context to include gas may be 
questionable. But on the assumption that the complainant pos- 
sessed authority to enter into the contract of March 2, 1904, it be- 
comes material to inquire whether the Public Service Corporation 
was authorized to furnish gas to the complainant to be used by the 
latter in the performance of its contract with Jersey City. The 
authority of The Jersey City Gas Light Company to furnish gas in 
that city passed mediately to the Public Service Corporation, in- 
corporated under the laws of New Jersey on or about May 15, 1903, 
by virtue of the lease to it by the Hudson County Gas Company for 
900 years, mentioned in the bill. Counsel on both sides hâve re- 
ferred to and evidently treated as material the grant of power to 
The Jersey City Gas Light Company to supply gas in Jersey City 
as measuring or limiting the authority of the Public Service Cor- 
poration to do the same. By an amendment approved March 15, 
1859, of the charter of The Jersey City Gas Light Company, it was, 
among other things, provided as follows: 

"That the sald company shal! provide and furnish to any person or persons, 
corporations or companies, body politic, the gas by them manufactured who 
are willihg to comply with the by-laws of the said company, and that said 
company shall not refuse to furnish such gas to any person, corporation or 
company aforesaid, désirons of consuming the same, on account of the non- 
payment of any sum or sums of money due to them for gas, from any person 
or persons, corporations or company, body or bodies politic, who shall hâve 
formerly occupied the premises or any part thereof, upon whieh such gtis 
shall be required." 

By a further amendment of the charter of the same company ap- 
proved March 29, 1864, it was provided as follows: 

"That the said company shall provide and furnish to any person or persons, 
corporations or companies body politic residing or situated In Jersey City the 
gas by them manufactured, who are willing to comply with the by-laws of 
the said company, at ail hours during the day and night, and that said com- 
pany shall not refuse to furnish such gas to any person, corporation or com- 
pany as aforesaid, desirous of consuming the same either during the day or 
nlght." 
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It is contended on the part of the défendants that the latter of 
the two amendments repealed or modîfied the former in such man- 
nèr as to restrjct the duty of the company, in furnishing gas, to 
provide it only for persons residing or situated in Jersey City. This 
view seems to hâve been adopted by the court of chancery in New 
Jersey. Vice-Chancellor Pitney, in his opinion delivered March 17, 
1904, in the suit of the Public Service Corporation of New Jersey, 
Hudson Gas Company and The Jersey City Gas Light Company v. 
The American Lighting Company and Mayor and Aldermen of 
Jersey City, 57 Atl. 482, said : 

"The complainant, the Public Service Corporation, Is the lessee for a long 
term of years, and In the possession as such, of the property of the other 
complainants, the Hudson County Gas Company and The Jersey City Gas 
Llght Company. The complainants own and control and hâve been In the un- 
disputed possession, for many years, of a gas manufactaring and distrlbuting 
plant in the clty of Jersey City, whlch distrlbuting plant covers the entlre clty, 
and the companies are enjoylng the franchise of laylng and malntainlng their 
gas mains under the surface of the streets of that clty. They hâve for many 
years supplled the householdlng Inhabltants with gas for domestic use, and 
îiave also, for a Uke perlod of tlme, supplled the munlclpality wlth gas for 
Street lighting purposes. * » • The défendant, the American Lighting 
Company, is a corporation of the State of Maryland, and bas no franchise 
whatever in the State of New Jersey or in the clty of Jersey City ; nor does 
it prétend to hâve any. It Is simply the proprletor of vrhat it clalms to be 
a pecullarly meritorious llght producing lamp, or burner, which it clalms wlll 
produce a mueh greater amount of light from the same amount of gas than 
the burner heretofore in use by the complainants and known as the 'Welsbach 
burner.' By Its affldavlts It states that it bas recently Introduced Its burners 
into several clties, includlng Baltimore, wlth great success. * * * This 
belng its sole business, and, It not being elther a citizen or householder of Jer- 
sey City, It has, in my judgment, no standing whatever. In its own right, to de- 
mand and receive from the complainants a supply of gas for any purpose 
whatever. • • * I am entlrely of the opinion that the défendant, the 
Lighting Company, has no standing whatever, in its own right, to demand 
from the complainants a SUpply of gas. For the simple reason, above stated, 
that it Is neither a householder nor a résident of Jersey City, and tbe obliga- 
tion which is imposed upon complainants by reason of their enjoyment of a 
public franchise of laylng mains in the streets to fumlsh gas, extending only 
to resldential citizens of the clty and to the munlclpality. It Is quite absurd 
to say that any person who might happen to be walking along the street, and 
yet be destltute of any local habitation wlthin the corporate llmits of Jersey 
Clty has the least right to demand a supply of gas from the complainants." 

The opinion of the court of chancery of New Jersey upon the 
construction and efifect of a charter of a New Jersey corporation 
is entitled at least to great weight hère. 

But, if it be assumed that whatever doubt may inhere in the fore- 
going considérations should be resolved in favor of the complain- 
ant, the motion for a preliminary injunctipn is met with a fatal ob- 
jection. It does not appear that the complainant is the owner or 
occupant of any manufacturing plant or other premises in Jersey 
City, or ôi any property there requiring a supply of illuminating 
gas for its bénéficiai enjoyment. The fact that gas is not supplied 
to it does not aflfect its enjoyment of any property rights other 
than those it may hâve under or by virtue of its contract with 
Jersey City. Whatever interest it may hâve arises under that con- 
tract and is restricted to the profits or other benefits it might realize 
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from its due performance. The purpose of this suit is to realize 
such profits or other benefit. If Jersey City has wrongfully broken 
its contract with the complainant there is an adéquate remedy by 
way of action for the recovery oî damages. Or, if the défendants 
hâve wrongfully prevented the complainant from performing its 
contract with the city, there is a similar adéquate remedy. The cir- 
cumstances of this case clearly disclose the impropriety of injunc- 
tive relief. In Harriman et al. v. Northern Securities Co. et al., 
132 Fed. 464, this court in discussing the principles applicable to 
the award or déniai of a preliminary injunction, among other things, 
said: 

"The granting or refusai of a preliminary injunction, whether mandatory 
or préventive, calls for the exercise of a sound judlclal discrétion in view of 
ail the eircumstances of the particular case. Regard should be had to the 
nature of the eontroversy, the object for vehich the injunction is sought, and 
the comparative hardship or convenience to the respective parties involved In 
the awarding or déniai of the injunction." 

Jersey City, although its interests are directiy involved in this 
eontroversy, was not joined either as a complainant or défendant ; 
nor has it intervened or applied for leave to intervene as a party. 
That city is now supplied with gas by the Public Service Corpora- 
tion; and it does not appear that the municipal authorities com- 
plain of the fact that the gas and burners used are supplied by the 
Public Service Corporation, and not by the American Lighting 
Company. To award an injunction, which, to be operative, would 
necessarily be mandatory in its provisions, would alter the existing 
status and probably resuit in prolonged litigation detrimental to 
the interests of the public. This is ail the more apparent in view 
of the fact that the court of chancery in New Jersey in the case 
already referred to has awarded an injunction restraining The 
American Lighting Company and the Mayor and Aldermen of Jer- 
sey City from removing any of the lamps owned or leased by the 
Public Service Corporation from lamp posts in Jersey City, or 
detaching any of the said lamps from the pipes or risers in the said 
posts, or from taking or using any of the gas belonging to the com- 
plainants therein for the purpose of supplying the street lamps in 
Jersey City or for any purpose whatsoever, except upon terms and 
conditions wholly inconsistent with the relief prayed by the com- 
plainant in the présent suit. It is unnecessary to discuss or refer 
to other obstacles with which the complainant seems to be con- 
fronted in the présent case. 

The motion for an injunction is denied; the costs to abide the 
event of the suit. 
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THE MARY C. HALH. 

(District Court, S. D. New Xork. June 25, 1904.) 

1. Sbaiïen— Allowanck foe Eeduction of Provisions. 

Evidence held to sustaln the clalm of seamen that durlng a portion of 
a voyage they were not furnlshed provisions in accordance with the scale 
flxed by Rev. St. § 4612, as amended In 1808 (Act Dec. 21, 1898, c. 28, 30 
Stat. 762 [U. S. Comp, St. 1901, p. 3120]), nor of good quaiity, and to enUtle 
each to a recovery of one dollar a day therefor during such time. 

In Admiralty. 

George C. Bodine, for libelants. 

Wing, Putnara & Burlingham, for claimant. 

HOLT, District Judge. This is an action to recover damages for 
neglect to furnish to seamen sufficient wholesome food. In June, 1903, 
the libelants shipped on the bark Mary C. Haie for a voyage from New 
York to Fernandina and back. The voyage lasted 23 days. The évi- 
dence satisfies me that during the first 5 days the food furnished v/as 
sufficient and wholesome, but that during the last 18 days of the voyage 
the food furnished was insufficient, and parts of it not fit to eat. The 
crew twice made formai complaints to the captain, and then demanded 
the scale of provisions required to be furnished by Rev. St. U. S. § 
4613, as aniended by Act Dec. 21, 1898, c. 28, 30 Stat. 762 [U. S. 
Comp. St. 1901, p. 3120]. The bark had no instruments on board to 
weigh the provisions served out, as required by Rev. St. U. S. § 4571 
[U. S. Comp. St. 1901, p. 3100], and did not furnish the provisions 
fixed by the Government scale, or hâve the provisions that were fur- 
nished weighed in the présence of a witness, as required by section 
4571. The insufficiency and defects in the provisions may hâve been 
due to the fact that after the ship was provisioned she was detained 
for repairs about a month before she actually sailed, but if that was 
the reason, it was no excuse. It was not a case, in my opinion, of 
cruelty or indifférence on the part of the captain, or of severe suffering 
on the part of the men ; but it is important that this law should be 
strictly enforced. I think that each of the libelants should be allowed 
50 cents a day for the insufficiency of the food and 50 cents a day for 
the bad quaiity of a portion of the food, making a dollar a day for 18 
days. 

My conclusion is that there should be a decree in favor of each of the 
libelants for the sum of $18, making a total recovery of $108, with 
one bill of costs. 
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ILLINOIS CENT. E. CO. v. COUGHLIN. 

(Circuit Court oî Appeals, Sixth Circuit. October 21, 1904.) 

No. 1,305. 

1. Masteb and Sebvant— Railboads— Dutt of Inspection. 

A railroad company, which adopte the customary and approved means 
or tests for the discovery of defects In its appliances, dlscliarges Its 
duty to its employés in tliat regard, and an injury which occurs to an 
employé notwithstanding must be accepted as resulting from' one of the 
risks of the occupation. 

2. Same— INJUET or Servant— Latent Defect in Appliance. 

Where the nut on tlie boit which fastened one end of a handhold on 
a car either came off when an employé took hold of the handhold, or 
had previously worked off, by reason of which the employé fell and 
was injured, and on the trial of an action to recover for the injury there 
was uncontradicted testlmony of the inspector that the nuts were on and 
screwed down on the night previous, it was prejudicial error to re- 
fuse or to qualify an instruction that the défendant company would not 
be liable If the handhold pulled loose by reason of the nut coming off, 
and there was nothing to indicate a weakness or defect In the same, and 
It would not hâve been ascertained by ordinary care In inspeeting the 
same. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Francis Fentress, Dist. Atty., and C. G. Bond, for plaintiff in error. 
Thomas McCorry and James E. Pope, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is an action for personal injury sus- 
tained by the défendant in error while in the service of the plaintifï in 
error as a switchman. There was a jury, and verdict and judgment for 
the plaintiff below. The plaintiff, vi^hile assisting in switching opéra- 
tions in the yard of the company at McComb City, Miss., attempted to 
climb upon a passing freight car by grasping the iron handhold on the 
side. One end of this pulled off the boit which attached it to the car, 
and the plaintiff was thrown under a wheel. The question upon which 
the case turned was whether this handhold had been originally prop- 
erly secured, and, if so, whether in such case the company had exercised 
due care in keeping same in safe condition for use. 

There was évidence tending to show that the safe and usual way of 
fastening such a handhold was by bolts running through the wood, with 
a head on one end and a nut on the other, and that it was not safe to 
attach such a handhold with a lag screw, a screw with a sharp point 
on one end and a head at the other. There was some conflict in the 
évidence as to whether this handhold was attached by a boit or a lag 
screw, though the great weight of évidence was that it was attached by 
a boit. There was évidence that this car had been overhauled and put 
in complète order about one month before this accident, and that this 

1 1. See Master and Servant, vol. 34, Cent Dig. SS 238, 240, 242. 
132 F.— 51 
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handhold was then properly and safely attached and in good order. 
There was also évidence that the Cai-' Kàd been ihspèeted the night be- 
fore, anjd t^e hanclhold found in gopd condition;, the inspecter testi- 
fying thàt mérë was nothing to indicate any def ect in the handholds 
and that he found this handhold fastened at both ends by bolts and 
nuts screwed on the ends, and that the taps and nuts were on the ends 
of, thp ibolts and sçre;wed down s61jd to the handhold. Within about 
eight hours thereaïtèr,,;^nd before the car had been moyed out of the 
yard where the inspection had been made, this handhold became de- 
tached at one end; the nut having been either taken off or having 
worked off of the head of the boit. 

The uncQiitradicted évidence is that, within a few minutes after the 
irijûry to Côughlih, a 'careful exarliînation was made, and the nut 
found to be ofif. The tfead on the boit did not show wear, and was 
yet bright. If the nut was in fact on and screwed down solid to the 
handhold when examiried by the company's inspecter a few hours be- 
fore, théfe is no fact in évidence which tends to explain the accident. 
Counsel haVe conjectured that it may hâve jostled off from the move- 
ment of the car around the yard during switching opérations, and that 
there may hâve bèen some hidden defect in the threads of the boit or 
the nut. In confirmation of this theory there was évidence that a new 
nut put on at once was fpund off of this boit a few hours later, and 
after the car had traveled but a little more than 50 miles. It bas also 
been conjectured that the nut may hâve been taken off for some evil 
purpose, but there is rio fact in the record which supports this, other 
than the difiiculty of reconciling the uncontradicted évidence of the in- 
spector with the fact ai the coming off of this handhold. It is again 
conjectured that the inspection was not carefully made, and that the 
nut must hâve been off, or in a condition to easily work off, which con- 
dition should hâve been discovered by a proper inspection. 

A railroad company is under obligation to use ordinary care in pro- 
viding its employés with reasonably safe tools and appliances with which 
to do their work, and under like obligation to keep same in reasonably 
safe repair, and neither duty can be âvoided by imposing it upon some 
cMie of its servants. Felton v. Bullard, 94 Fed. 781, 37 C. C. A. 1. But 
this obligation falls far short of a guaranty that such tools, machinery, 
or appliances are absolutely safe. Washington & G. R. Co. v. Mc- 
Dade, 135 U. S. 554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 335; Patton 
V. T. & P. Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361. 
Nor is a railroad companj? under the duty of using unusual or extraor- 
dinary care in keeping its equipment or tools in repair. The measure 
of its duty to an employé is that of ordinary care. If it adopts the 
ordinary, customary, and approved means or tests for the discovery of 
defects in its appliances, such' as are customarily used by prudently 
condueted companies, it will discharge its duty, and the employé who 
sustains an injury notwithstanding must bear the loss as one of the 
risks of the occupation. Texas & P. Ry. Co. v. Barrett, 166 U. S. 617, 
17 Sup. Ct. 707, 41 L. Ed. 1136. 

Neither does the fact that this handhold broke loose from its attach- 
ment and caused an injury to the plaintiff carry with it any presumption 
of négligence against the company. That the company had been guilty 
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of ôr."|'inally furnishing a defective appliance, or of négligence in keep- 
ing it in a reasonably safe condition for use, are affirmative facts which 
it was incumbent on the injured plaintifif to establish. Texas & P. Ry. 
Co. V. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136 ; Pai- 
ton V. T. & P. Ry. Co., 179 U. S. 658, 663, 21 Sup. Ct. 275, 45 L. Ed. 
361. Neither is it enougli for tKe injured employé to show that the in- 
jury may hâve been the resuit of the négligence of the employer, or 
may hâve been the resuit of some cause for which the employer was not 
responsible. The burden of proof being upon him, he must be able 
to show that the injury was the conséquence of the négligence of the 
employer. As put by the Suprême Court in Patton v. T. & P. Ry. 
Co., cited above: 

"When the testimony leaves the matter uncertain, and shows that any one 
of a half dozen things may hâve brought about the injury, for some of which 
the employer is responsible and for some of which he is not, It Is not for the 
jury to guess between thèse half dozen causes, and find that the négligence 
of the employer was the real cause, when there is no satisfactory foundation 
in the testimony for that conclusion. If the employé is unable to adduce 
sufficient évidence to show négligence on the part of the employer, it is only 
one of the many cases in which the plaintlff fails in hls testimony, and no 
mère sympathy for the unfortunate victim of an accident justifies any de- 
partnre from settled raies of proof resting upon ail plaintiffs." 

It devolved upon the plaintiff to show either that this handhold had 
been improperly and unsafely attached, or that the employer had not 
exercised due care in keeping it in reasonably safe condition for use. 

The fîrst he sought to make out by évidence that the appliance was 
attached to the side of the car by a lag screw, when it should hâve been 
fastened by bolts. The court below expressed the opinion that the lag 
screw theory had not been established. But, as there was a positive 
conflict of testimony upon this question, it was at least one for the jury. 
Upon the second point the case turned upon the care with which this 
car had i^s^i inspected the night before. If the nut worked off of the 
head oi the boit as a conséquence of some defect which could not hâve 
been observed or detected by such care in examination and inspection 
as might be reasonably exercised, having regard to the character and 
hazards of the business and the custom of other companies, managed 
with reasonable care and caution, the plaintiff would hâve no case, and 
the jury should bave been so instructed with expHcitness. 

Neither would the jury be justified in arbitrarily setting aside the 
uncontradicted évidence of the inspector that the nuts were on the ends 
of the bolts the night before, "and screwed down solid to the hand- 
holds." If this was true, the nut must hâve worked oflf through some 
defect in the boit or nut, or been taken off willfully. Unless the tes- 
timony of the inspector was impeached in some way known to the law, 
there was no légal ground for rejecting it, and this the court shoeld 
hâve said to the jury. If the nut was upon the boit when Coughlin 
grasped the handhold, what was the defect in either which produced 
the accident? If the jury find such defect, was it one which should 
hâve been discovered by the exercise of that degree of care in inspection 
which is practiced by a company prudently managed? This question 
was not put to the jury in any such clear and pointed way as the inter- 
ests of justice would seem to require. The learned trial judge recog- 
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nized tWs to be thetufning point of the case, and aticme point in his 
charge said: 

'•'If it was a hldden defect, so concealed; In the nature of the structure, if tbe 
defect was so concealed and so hidden that an ordinarlly prudent and careft' 
man wopld not observe It when theiy put it on or when they Inspected it, thea 
thls railroad conjpany cpuld not be held iiable." 

,i There foUowed the paragraph quoted a long discussion of otlier mat- 
ters. At the conclusion of the charge the défendant below requested 
the following : 

"If you flnd that the handhold pulled loose by reason of the nut comliig 
off, and you flnd that there was nothlng to indicate a weakness or det'ect iu 
the same, and that it would not hâve been ascertained by ordinary care and 
caution in inspecting same, then the défendant would not be Iiable." 

This was the plain law of the case, and covered the very question 
upon which the case turned, and should hâve been given as requested. 
This the court did not do; for it was modifièd, and given in thèse 
words: 

"If you flnd that the handhold pulled loose by reason of the nut coming off, 
and you flnd that there was nothlng to Indicate a weakness or defect in the 
same, and that it woiild not hâve been ascertained by ordinary care and cau- 
tion in inspecting same, anâ that there was un inspection with ordinary care, 
caution, and skill a few hours 'before the accident, then the défendant would 
not be Iiable." 

The interpolated modification is indicated by italics. The request 
went to the character of the defect which caused the nut to corne ofif. 
If it came off as a resûlt of some weakness or defect not discoverable 
by the exercise of ordinary care, the plaintiff failed to show négligence, 
irrespective of the question of any inspection at ail. As given, the 
charge was not consistent, and was calculated to mislead and confuse 
the jury, 

That the request had been given in substance in the original charge 
does not cure the error. There are cases where an inexact statement 
of the law in one portion of a charge can be regarded as corrected by 
anothér and more correct statement. But to make the erroneous 
statement harmless we must be satisfied that the jury could not hâve 
been reasonably misled. A correct statement of the law upon the 
précisé point was so vital to a proper détermination of the real issue 
in the case that we feel we cannot pass this matter as harmless. We do 
not find it jiecessary to pass upon any of the other matters assigned as 
error, and content ourselves with indicating the gênerai line upon which 
we think the trial of this case should proceed, having agreed upon a 
reversai on account of thé seventh assignment of error only; same 
being the assignment of error for refusai to give tbe request above re- 
ferred to, 

Judgrnént reversed. 
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WESTERN UNION TEL. CO. v. CASHMAN. 

(Circuit Court of Appeals, Fifth Circuit. October 4, 1904.) 

No. 1,339. 

1. Libei^-Transmission by Telegbaph Company — Punitive Damages. 

A telegraph Company cannot be subjected to punitive damages beeausa 
of the transmission and delivery of a libelous message by its agents, 
where no malice or wrongful Intent Is shown on the part of eittier the 
Company or its agents, other than might be inferred from the acts them- 
selves. 

2. Damages— Evidence — Wealth of Défendant* 

In a case where the jury are net warranted in awarding exemplary 
damages, évidence to show defendant's weaith Is Inadmissible, 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

Murray F. Smith and J. Hirsh, for plaintifif in error. 

J. C. Bryson and O. W. Catchings, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The Western Union Telegraph Company 
is liable, if at ail, in this case, for the acts of its agents in carrying on its 
business as a public carrier of private messages. Neither it nor its 
agents originated the message complained of as libelous, or had any- 
thing to do with it further than to transmit it in due course of business 
Neither the company nor its agents were shown to hâve been actuated 
by any malice, ill will, or evil motive whatever. If the proof had shown 
— which it does not — that the defendant's agents were actuated by 
malice, ill will, or evil motive, then the question of ratification vel non 
by the company might be of importance ; but, as there was no such 
évidence, we pass the matter with the suggestion that the réception by 
the company some time after the message complained of was received 
by the Oxford office of the earnings bf the office in bulk, without spécifie 
knowledge of its sources, and the employment some 18 months later 
of the boy who, in the absence of the regular agent at Oxford, received 
the message, cannot be called a serions ratification. So far as damages 
were suffered by the plaintifï below from the transmission and delivery 
of the alleged libelous message, knowledge of which was confined to 
four agents of the company ordinarily ruled to secrecy, the telegraph 
company may be liable; but for the actual publication — the exploiting 
before the public which greatly injured plaintifï's good famé and 
brought him into public scandai and discrédit — the telegraph company 
is not responsible, for the plaintiff of his own motion published in the 
newspaper under his own control the alleged libel, which theretofore 
had no public circulation, nor any private circulation except such as the 
plaintiff may himself hâve seen fit to give it. 

The trial judge charged the jury as follows: 

"If the jury flnd from the évidence that the telegram In question was 
transmitted over the wires of the défendant by one agent of défendant by 

% 2. See Damages, vol. 15, Cent. Dig. § 499. 
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anothOT agent of défendant, they wtfj flnd for plalntlff, and assess his dam- 
ages as shown by the tèstlmony In the case. The law présumes that the 
plalntlfE was damaged by the publication of a libel, and the law further pré- 
sumes thàt ■the transmission by défendant, under the circutostances as shown 
by the testimony, of such words as were contained in the message in question, 
was négligent, or wanting In good faith, or a careless indifférence to the 
rights of plalntifC; and If the message on Its face Is clearly susceptible of a 
litoelous meaning, the jury may, In addition to such damages as will com- 
pensate the plaintifC for, the Injury, If any, done him, award other damages — 
exemplary or punitive damages— for the injury, If any, sustalned by plaintiff ; 
and in flxing the amount they may take Into considération the flnancial con- 
dition of the défendant." 

And this substantially includes ail the instructions the jury received. 
Analyzing the above, we find the following propositions: 

(1) The défendant is liable if its agents transmitted the telegram in 
question, and the jury will assess damages shown by the testimony in 
the case. 

(2) The law présumes (a) that the plaintiff was damaged by the pub- 
lication of a libel; (b) that the transmission by défendant, under the 
circumstances as shown by the testimony, of such words as were con- 
tained în the message in question, was négligent, or wanting in good 
faith, or a careless indifférence to the rights of plaintiff. 

(3) If the message, on its face, is clearly susceptible of a libelous 
meaning, the jury willy in addition to such damages as will compensate 
the plaintiff for the injury, if any, done him, award other damages, 
exemplary or punitive, for the injury, if any, sustained ; and in fixing 
the amount they may take into considération the financial condition of 
the défendant. 

On this writ it is Contended that the last proposition in relation to 
awarding punitive damages is erroneous. 

In Philadelphia, Wilmington, etc., Ry. Co. v. Quigley, 31 How. 213, 
16 L. Ed. 73, which was an action for libel, the trial court charged the 
jury as foUowS : 

"(2) And If the jury flnd for the plaintiff under the flrst Instruction they 
are not restrlcted. In glvlng damages, to the actual positive Injury sustalned 
by the plalntlff, but may glve such exemplary damages. If any, as. In tneir 
opinion, are called for and justifled. In vlew of ail the circumstances in this 
case, to render réparation to plalntlff, and act as an adéquate punishment to 
the défendant" 

In regard to this charge, which seems to be identical in meaning with 
the instruction herein complained of , the Suprême Court said : 

"The second Instruction çontalns the same error, and Is objectionable for 
the addltionàl reason that the ruie ôf damages Is not âccurately stated to 
the jury. In Day v. Woodworth, 13 How. 371, 14 L. Ed. 181, this court 
recognlzed the power of a jury In certain actions of tort to assess against the 
tort feasor punitive or exemplary damages. Whenever the injury complained 
of has been inflicted, maliciously or wantonly, and with circumstances of con- 
tumely or indlgnlty, the jury are not llmited to the ascertalnment of a slmlple 
compensation for the wrong committed against the aggrleved person. Bui 
the malice spoken of In this rule is not merely the dolng of an unlawf ni oi 
Injurions act. The word Implles that the act complained of was concelved In 
the splrit of misohief, or of crlmlnal Indifférence to civil obligations. Noth- 
tos of this klnd can be imputed to thèse défendants," 
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This décision of the Suprême Court is quoted approvingiy in Mil- 
waukee, etc., Ry. Co. v. Arms, 91 U. S. 493, 23 h. Ed. 374. The court 
remarked : 

"Althougb thls rule was announced in an action for libel, it Is egually ap- 
plicable to suits (or Personal injuries received througb the négligence of 
others. Redress commensurate to such injuries sbould be afforded. In 
ascertalnlng Its extent the jury may consider ail the facts -which relate to 
the wrongful act of the défendant, and its conséquences to the plaintlfC ; but 
they are not at liberty to go farther, unless it was done willfully, or was the 
resuit of that reekless indifférence to the rights of others which is équivalent 
to an intentional violation of them. In that case the jury are authorized, for 
the sake of public esample, to give such additlonal damages as the circum- 
stances require. The tort is aggravated by the evil motive, and on this rests 
the rule of exemplary damages. It is insisted, however, that where there is 
gross 'négligence' the jury can properly give exemplary damages. There are 
many cases to this efifeet. The diflOeuIty is that they do not deflne the term 
vvith any accuracy ; and, if It be made the criterlon by which to détermine the 
liability of the carrier beyond the limit of indemnlty, It would seem that a 
précise meaning should be given to It. ♦ • * 'Gross négligence' is a rela- 
tive term. It is doubtless to be understood as meaning a greater want of 
care than Is implied by the term 'ordinary négligence.' But, after ail, it 
means the absence of the care that was necessary under the circumstances. 
In this sensé the collision in controversy was the resuit of gross négligence, 
because the employés of the company did not use the care that was required 
to avoid the accident. But the absence of this care, whether called gross or 
ordinary négligence, did not authorize the jury to vlsit the company with 
damages beyond the limit of compensation for the injury actually inflicted. 
To do thls there must bave been some willful misconduct, or that entire want 
of care which would raise the presumption of a conscious Indifférence to con- 
séquences. Nothing of this kind can be imputed to the persons in charge of 
the train ; and the court therefore misdirected the jury." 

And see Western Union Telegraph Company v. Eyser, 91 U. S. 495, 
23 h. Ed. 377. 

In Làke Shore, etc., Ry. Co. v. Prentice, 147 U. S. 101, 13 Sup. Ct. 
361, 37 L. Ed. 97, the whole subject of compensatory and punitive dam- 
ages in cases of tort is exhaustively considered, and we quote short ex- 
tracts applicable to the case in hand : 

"Exemplary or punitive damages, being awarded, not by way of compensa- 
tion to the sufferer, but by way of punishment of the offender, and as a 
warning to others, can only be awarded against one who bas participated In 
the offense. A principal, therefore, though, of course, liable to make com- 
pensation for injuries done by bis agent within the scope of his employment, 
cannot be held liable for exemplary or punitive damages merely by reason 
of wanton, oppressive, or malicious intent on the part of the agent. * » * 
Though the principal is liable to make compensation for a libel publlshed or 
a malicious prosecution institutèd by his agent, he is not liable to be pun- 
jshed by exemï)lary damages for an Intent in which he did not particip.'ite. 
In Détroit Post v. McArthur [16 Mich. 447], in Eviston v. Cramer [57 Wis. 
.570, 15 N. W. 760], and in Haines v. Schultz [50 N. J. Law, 481, 14 Atl. 488], 
above elted, it was held that the publishef of a newspaper, when sued for a 
libel publlshed therein by one of his reporters w^Ithout his knowledge was 
liable for compensatory damages only, and not'for punitive damages, unless 
he approved or ratlfled the publication ; and in Haines v. Schultz the Suprême 
Court of New Jersey said of punitive damages : 'The right to award them 
resta primarily upon the single ground : wrongful motive.' 'It Is the wrongful 
Personal intention to Injure that calls forth the penalty. To this wrongful 
intent knowledge Is an essentlal prerequisite.' 'Absence of ail proof bearing 
on the essential question, to wit, defendant's motive, cannot be permîtted to 
take the place of évidence, wlthout leading to a most dangerous extension of 
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the doctrine respondeat superlor.' 50 N. J. Law, 484, 486, 14 Atl. 488. No doubt 
a corporation, like a naturel person, may bç lield liable in exemplary or puni- 
tive damages for tiie act ôf an agent wittiin the scope o£ tiis employment, pro- 
vided tlie criminal intent necessary to warrant tlie imposition of sucli dam- 
ages is brouglit liome to the corporation." 

As this case shows ïio evil motive nor malice beyond that which the 
law infers from the wrongful act, nor that the wrongful act was con- 
ceived by the telegraph company or its agents in the spirit of mischief 
or criminal indifférence to civil obligations, we are clear that the tele- 
graph coinpany is not liable in punitive damages. 

On the trial, and over the objections of the telegraph company, the 
court admitted évidence showing the great corporate wealth of the de- 
fendant, evidently ofïered with a view of obtaining enhanced damages. 
As there was no évidence in the case warranting the jury to award more 
than compensatory damages, the évidence in question was improperly 
admitted. See Sedgwick on Damages, § 385, and Washington Gaslight 
Co. v. Lansden, 172 U S. 534, 19 Sup. Ct. 296, 43 L. Ed. 543. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded, with instructions to award a new trial. 



PENN PHONOGRAPH CO. v. COIiUMBIA PHONOGRAPH CO. 

(Circuit Court of Appeals, Third Circuit September 19, 1904.) 

No. 54. 

1. DiSMissAL— Discrétion to Permit— Review. 

Unless it clearly appears that some fundamental rule of a court of equity 
was vlolated, or that there was an abuse of légal discrétion, a decree dis- 
mlsslng a cause on complalnant's motion will not be reversed on appeal. 
Where no évidence had been taken, and no hearing had upon the merits, 
the fact alone tliat défendant may be subjected to another suit is not a 
ground for denylng ieave to dismiss. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylv^nia. 

Charles N. Butler, for appellant. 
John Stokes AdamS, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

ACHE^SON, Circuit Judge. This was a suit in equity brought on 
December 4, 1903, by the Columbia Phonograph Company against the 
Penn Phonograph Company and the National Phonograph Company to 
restrain the défendants from using, selling, or letting, or offering for 
sale or to let, within the states of Maryland and Delaware, or within the 
District of Columbia, certain patented articles, whereof the complain- 
ant claimed an exclusive license within said states and District, and for 
the recovery of profits, and damages. At the time the subpœna issued, 
notice of a motion fof à preliminary injunction, and an affidavit on 
behalf of the complainant in support of the motion, were filed. On 

T 1. See Appeal and Error, vol. 3, Cent. Dig. S 383a 
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December IG, 1902, afHdavits on behalf of the Penn Phonograph Com- 
pany in opposition to said motion, and aiso the answer under oath of 
that Company, were filed. The other défendant, the National Phono- 
graph Company, by direction of counsel, was not served with the sub- 
pœna, and did not appear in the cause. On December 16, 1902, the 
motion for a preliminary injunction was argued, and was denied. On 
April 6, 1903, the complainant filed its pétition praying that the bill 
might stand dismissed. On June 9, 1903, this motion was argued, 
and the following proceeding was had, as appears by record entry, 
namely : 

"And afterwards, to wlt, on the 9th day of June, 1903, came the parties 
aforesaid, by their counsel aforesaid ; and this cause being called for argu- 
ment sur motion on behalf of complainant to dismiss bill, and having been 
argued by counsel for the respective parties, and the court being fully ad- 
vised in the premises, It la ordered that the motion to dlsmlss bill be granted." 

On June 23, 1903, the court made the following decree : 

"This cause came on to be heard upon pétition of the complainant, praying 
that its Mil may stand dismissed out of this court, with costs to be taxed by 
the clerk of this court, and was argued by counsel, and thereupon, upon con- 
sidération thereof, It Is ordered, adjudged, and decreed that the prayer of 
complainant's said pétition be granted, and that the complalnant's bill stand 
dismissed out of this court, with costs to be taxed by the clerk of this court." 

From this decree the défendant the Penn Phonograph Company 
has appealed. 

From the foregoing récitals, it appears that the complainant below 
did not attempt to dismiss the bill of its own motion, as a matter of 
right, but sought the permission of the court to do so, and that the 
court granted the prayer of the complainant, and dismissed the bill, with 
costs to the défendant, after hearing the parties, and upon due considéra- 
tion. Upon this appeal, then, the decree allowing the dismissal of the 
bill should not be reversed unless it clearly appears that there was 
a violation of some established rule prevailing in equity, or an abuse 
of the légal discrétion of the court. In Pullman's Car Co. v. Central 
Transportation Co., 171 U. S. 138, 146, 18 Sup. Ct. 808, 811, 43 L. 
Ed. 108, the Suprême Court, after referring to décisions upon this 
subject, said : 

"From thèse cases we gather that there must be some plaln, légal préj- 
udice to défendant, to authorize a déniai of the motion to discontinue. Such 
préjudice must be other than the mère prospect of future litigatlon rendered 
possible by the dlscontlnuance. If the défendants hâve acquired some rights 
which might be lost or rendered less efficient by the discontinuanee, then the 
court, in the exercise of a sound discrétion, may deny the application. Stev- 
ens V. The Railroads [C. C] 4 Fed. 97, 105. Unless there Is an obvions viola- 
tion of a fundamental rule of a court of equity, or an abuse of the discré- 
tion of the court, the décision of a motion for leave to discontinue will not 
be reviewed hère." 

We are not able to see that the court below violated any rule of 
equity practice, or abused its légal discrétion, in making the decree 
hère complained of. No testimony had been taken in the case, and 
there had been no hearing or decree upon the merits. The hearing of 
the motion for a preliminary injunction upon opposing ex parte affi- 
davits and the déniai of the motion did not bar the dismissal of the bill 
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by permission of the cburt in the exercise of its sound discrétion. Nor 
was leave to dismiss precluded because the défendant was called on to 
answer the bill under oath, and did so. The appellant, wethink, was 
deprived oî no substantial right by the dismissal. We cannot agrée 
that future litigation thus made possible amounted to légal préjudice. 
The decree of the Circuit Court is afi&rmed. 



HIGGIN MFG. CO. V. MURDOCK. 

(Circuit Court of Appeals, Sixth Circuit. October 15, 1904.) 

No. 1,286. 

1. Patents— Invention— Shill toe Whkb:!' Hubs. 

Tlie Hlggln patent, No. 480,093, for a band-shell for wheel hubs, clalms 
1 and' 2, which cover a shell havlng an annular groove for gripping the 
band and holding the shell in place, are void for want of utility In the 
device shown, and also for lack of patentable invention. 

Appeal ,from the Circuit Court of the United States for the Southern 
District of Ohio. 

This Is a blU to restraln Infrlngement of patent No. 480,093, to Henry Hig- 
gin, for certain Improvements in band-shells for vrheel hubs. The clalms of 
the patent are aa follows: 

"(1) As an article of manufacture, a shell for hub-bands, having an in- 
turned flange adapted to take over the point of the hub-band, and provided 
with an annular dépression, substantially as and for the purpose specifled. 

"(2) As an article of manufacture, a shell for hub-bands, adapted to en- 
gage wltii the point of thé hub-band, provided with an annular dépression, 
and haying a corrugated or knurled portion between its outer end and the 
annular dépression, substantially as and for the purpose specifled. 

"(3) The Combinatlon, with a hub-band having an annular groove, of a shell 
adapted to engage with the point of the band, and provided with an annular 
dépression adapted to take Into the groove on the band, substantially as and 
for the purpose specifled. 

"(4)" The combinatlon, wîth the hub-band, B, having groove, b', and bead- 
riny, b, of the shell-band, C, having flange, c, and dépression, c', and adapted 
to abut agalnst the bead-rlng of the band, substantially as and for the pur- 
pose specifled." 

The objeet of the Inventer waa to provide a self-aecurlog band-shelL 
Figures 1 and 2 of the patent are shown below: 



Fig.l. 
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In his spécifications the inventor says o( thèse figures : 

"A represents a wheel-hub, and B a hub-band. C Is a band-shell, prefer- 
ably of annealed brass, adapted to take over and closely embrace the band. 
The shell bas an intumed flange, c, adapted to take over and into the point 
of the band, and a groove or dépression, c', adapted to take Into a correspond- 
ing groove or dépression, b', in the band." He descrihes hls shell as secured 
to the band "by pressing It thereon until the dépression In the shell takes into 
the dépression in the band, the shell havlng sufflcient spring to insure its 
closing tightly over the band." He adds: "The joint thus made locks the 
shell in position, and affords a simple and efficient means of securing it in 
position, without requlrlng the use of spécial tools or machinery." In re- 
spect to the grooves in the band necessary to seeure this sort of locklng, he 
says : "The bands may be manufactured wltii the grooves ready eut, or the 
grooves may be made in bands, not thus provided, by simple and inexpenslve 
tools," etc. Only the flrst and second elaims are in issue. 

A demurrer for want of patentable novelty was sustained, and the bill dls- 
missed. This decree was reversed by this court lipon the ground that "the 
presumptlons of valldity frona' the Issuing of the patent were not so clearly 
overcome by the application of common knowledge as to warrant us in re- 
fusing to allow the complainant to go to the Issue on the proof." 40 C. C. 
A. 491, 100 Fed. 459. The case came on agaln to be heard upon pleadlngs and 
évidence, whereupon the court held the elaims in issue invalid, and dismissed 
the bill. 

Henry W. Faber, George B. Parkinson, and Parkinson & Richards, 
for appellants. 

Jones & James (Rankin D. Jones and Francis B. James, of counsel), 
for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The third and fourth elaims of the patent are limited to the use of 
the shell-band of the patent with hub-bands provided with a groove 
adapted to take in the corresponding dépression in the shell-band when 
driven down, and the patentée mentions no other method of using his 
shell-band than in connection with hub-bands provided with a groove 
into which the annular groove of his shell-band might lock. The first 
and second elaims cover the shell-band, with its annùlar groove, as an 
article of manufacture; the second claim including also a corrugated 
portion above the groove. Though it is quite possible that the patentée 
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only contemplated the use of his ânnulàr groove as a means of locking 
the shell in place when appHed to a hub-band having a corresponding 
groove into which''tlïis arinular rîb might fit, yet if he bas devised a 
means of hoIdi.n|f Sùeh sliell-bands in place upon hub-bands solely by 
reason of the gHppîng effect of such a rib, irrespective of an annular 
dépression in the Hàb-baiid into which it might spring, he may maintain 
his first and second claims, which do not include as an élément a hub- 
band having a dépression adapted to receive such annular groove. 
This présents a question of utility first, and of patentable invention 
next. The learned tirial judge thought, upon the évidence, that there 
was no important advantage in a band shell having an annular de- 
pression over one withoiit it which closely fit the hub-band, and required 
some force to drive it down to its place. He also thought that if such 
an annular groove was a superior means of holding such shells in place, 
by reason of the gripping effect of such a rib, this means of holding did 
not involve patentable invention. We find no reason to difïer with the 
learneid court upon either ground. 

A hub-band is an iron ferrule attached to the ends pf a vehicle hub 
for the protection of the eflds, and shielding the nut which holds the 
wheèl on the axle. Shell-bands are thin métal cylinders, intended to 
be placed around the outer end of the hub-band for the purpose of 
ornamentation, and also to keep out moisture and t)reVent rusting of the 
iron parts. The use of stlch shell-bands is very bld. Very many pat- 
ents, ; some for the hiib^band and' shell, some for the band alone, and 
many for such métal shells, are in évidence. They differ mainly in 
the mode of holding the shell-band in place, and many ways of doing 
this aïe shown to hav^ been in coihmoil use, or are taught by one or 
other of the nutnerous 'patents iii, évidence. In soriie cases the shell- 
band is secured by the apcient rnéthod of brazing or soldering; in oth- 
ers, by self-securing devices, such as spurs, spring clips, interlocking 
lugs, screW threads, bayonet locks^ etc.; in still others, the shell is held 
in pla!ce by screws or rifets. 

Mr. See, a learned expert, who, testified for the complainant con- 
cerning the well-known methods of holding such ornamental shells 
in place, after referring to the methods above referred to, says that 
"shells could be pressed dîrectly upon the iron hub-band." This, he 
says, was. "the che;apest and nicest plan, * * * if it coùld be donc 
satisfactorily." The objections hè points out are that "the hub-bands 
could not be depended upon for accuracy of size, and the shells are 
required to fit with extrême niceness, and to be put on under heavy 
pressure." But thèse objections seem, on the évidence in this case, 
tp apply with about equal force to shell-bands having an annular de- 
pression as a means of fastening. Exact uniformity in size or smooth- 
ness of ^prface of cast-iron hub-bands is no more to be expected when 
shell-bands are provided with annular grooves than when they are not. 
While it is true that; hub-bands are generally of certain well-known 
standard sizes, yet the examples of such articles exhibited in this case 
show more or less irregularity in diameter, in taper, and in smoothness 
of surface, due tp careless casting. Shell-bands are made, adapted to 
fit varions standard sizes pf hub-bands. If thèse shell-bands be exact 
cylinders, the place- awd extent of engagement when driven down over 
the hub-band necessarily dépends upon the closeness of the fit of the 
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one upon the other. If the hub-band tapers too much, the contact 
between the lower portion of the shell ând the hub-band may prevent 
any contact above at the point of the annular groove. It must fit 
closely enough to require some force to drive it on, and secure an en- 
gagement which will hold it fast in place. The métal, being ductile 
and having some resilience, will give slightly where the pressure is 
greatest ; and this in itself furnishes a gripping or holding efïect, which, 
according to the expert évidence, as well as the évidence of practical 
observers, is sufificient to hold such a shell in place, whether supplied 
with a gripping rib or not. 

The défendant says he does not rely upon his annular groove as a 
means of holding at ail, and that its présence in his device to an extent 
sufficient to cdnstitute an annular groove is accidentai, and that the 
very slight dépression found in the shell-bands which he makes and 
puts upon the market is a mère ornament. To show that his annular 
groove does not grip, he bas used certain exhibits which plainly indi- 
cate that in the particular instance there is no contact between his de- 
pressed, groove and the hub-band ; the shell-band being held tightly in 
place by close contact below the annular groove. But his exhibits, as 
well as the figures found in the brief, alike show that the taper in the 
hub-shell used was so great that a shell-band fairly close-fitting at the 
top was so tight when forced down to the shouldér as to prevent any 
possible contact between the depressed rib above and the surface of the 
hub-band. But given a case where the point of contact is the de- 
pressed groove, and there can be no doubt of the gripping efifect of such 
a rib. To secure engagement by means of this gripping rib plainly 
requires a degree of adaptation of the shell-band to the particular hub- 
band which we are persuaded is not often found. Neither is it made 
out to our satisfaction that the gripping effect resUlting from the con- 
tact of the lower wall of such a shell, though perfectly smooth, with the 
surface of an ordinary cast-iron hub-band, painted or not, is not for 
ail practical purposes quite as efficient as if the engagement was only 
between a depressed groove and the surface of such a hub-band. In 
both cases care in the amount of force applied is essential to prevent 
buckling or cracking, and in both cases the tightness of the fit necessary 
to bring into play the gripping or holding effect will be such as to re- 
quire some pressure to drive the shell into place. 

But if we err in thinking complainant's annular groove to hâve no 
patentable utility, irrespective of the character of the hub-band upon 
which it is used, we cannot find reason for saying that the court below 
erred in holding that the use of such an annular groove as the sol'e 
means of fastening such shell-band in place involved invention. It 
may be conceded that the use of such a gripping rib as a means for 
attaching shell-bands prior to Higgin is not shown. But it was an old 
and well-known means of attachment, and required no adaptation or 
spécial skill to use it for this particular purpose. The same principle 
is exhibited in the lead pencil with a rubber tip enclosed within a thin 
métal Cylinder, the latter having several annular dépressions which grip 
the rubber and hold it in place. The common iron ferrule for canes, 
umbrellas, and jointed fishing rods afford other examples of the hold- 
ing effect of such an annular groove. 

Decree affirmed. 
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WESTERN ELECTRIC CO. v. ROOHESTER TELEPHONE CO. et al. 

(Circuit Court, W. D. New, York. September 7, 1904.) 

No. 158. 

1. Patents— Invention— Téléphone Signalino Appaeatus. 

The Scrlbner & McBerty patent, No. 559,411, for a signaling apparatua 
for téléphone switchboards, Is vold for lack of invention, in view of the 
prior art, and especially of the O'Connell patent, No. 515,531. 

In Equity. 

Barton Si Tanner (George P. Barton and Edward Rector, of 
çounsel), for complainant. 

Satterlee, Bissell, Taylor & French (Charles A. Brown and 
Charles J. Bissell, of counsel), for défendants. 

HAZEL, . District Judge. This suit is brought to establish in- 
fringement by the défendants of claims 1 and 3 of United States 
letters patent No. 559,411, granted May 5, 1896, to Charles E. 
Scribner and Frank R. McBerty, and subsequently assigned to the 
complainant corporation. The application for the patent was filed 
February 28, 1895. The invention relates to improvements in 
signaling apparatus for téléphone switchboards, and, as the spécifi- 
cation States, particularly concerns — 

"A mode of operatlng the signais for connection and disconnection upon a 
swltchboard in which the signais are controlled by relaya In the Une circuit 
actuated in the use of the téléphones at the substations." 

Its object is — 

"To provide, means for operatlng the signais for disconnection and to pre- 
vent the waste of current through thèse signais while they are not in use." 

The spécification further states that the invention is designed for 
use — 

"In connection wlth téléphone exchange Systems in which the Une circuits 
are normally open at the substations, but are automatlcally closed durlng the 
use of the téléphones at the substations, and a relay Is included in the Une 
circuit at the central station to respond to currents in the Une circuit ; a local 
circuit, including the subsidiary signal, being controlled by the relay." 

The patent does not relate to appliances for transmission of 
articulate sound. That a téléphone switchboard is a complicate 
structure, with many parts performing différent functions, may 
well be assumed, wheti it is considered that electric currents, 
switches, relays, or devices, by which the current fiowing in one 
circuit opeiîs or closes another, lirte signais, multiple switchboards, 
associated with spring jacks, contact plugs, and disconnecting 
signais, are employed in its construction and opération. 

Claims 1 and 3, in controversy, are as f ollows : 

"(1) The combinatlon, wlth a, Connecting plug in a téléphone switchboard, 
of a supervlsory signal associated therewith In a circuit normally open at two 
points, registering contacts in the plug, and spring jack adapted to close the 
said circuit at one point, and a relay controlling the break at the other point, 
the relay being epnnected wlth the circuits of the plug to respond to current 
therein, substantially as described." 

"(3) The combinatlon, with a téléphone Une, of spring jacks formlng ter- 
minais of the Une, a signal connected therewith normally free to indicate cur- 
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rents in the Une associated with one of tbe sprlng jacks, a Connecting plug in 
a sprlng jaek, means for preventlng the dlsplay o£ sald signal whlle the plug 
is in the sprlng jact, a plug circuit termlnatlng in the plug, a clearlng-out 
signal associated with the plug, a local circuit Including the clearing-out sig- 
nal completed through reglsterlng contact pièces of the sprlng jack and the 
plug, and a relay controlling the continuity of the local circuit, the relay being 
connected with the plug circuit to respond to currents thereln through the 
Une, substantially as described." 

Claim 1 does not refer to a line signal and means for extinguish- 
ing the same, but apparently relates to.the supervisory signal and 
the détails comprising its construction. Claim 3 in détail sets forth 
the entire combination relating to both line and supervisory sig- 
nais. The défenses are many and the record voluminous. The 
answer allèges want of novelty in view of the prior art, anticipa- 
tion, déniai of infringement, lâches, etc. The proofs show that the 
supervisory system embodied in the switchboard of the patent in 
suit, with some modification, has proven its utility, and since 
the patent was granted has been and is now in extensive use. The 
record with abundant clearness and répétition asserts that the 
essential feature of novelty of the Scribner & McBerty patent is 
the supervisory signal lamp, associated with the so-styled local 
circuit, which is closed by the plug and spring jack contact, and 
controlled or directed by a relay in the circuit when connection 
is made. The relay is adapted to yield to the currents in such 
line whenever the plug is inserted in the spring jack. 

To understand the claims of the patent and the varions objec- 
tions to its validity nécessitâtes a statement of the nature and ob- 
ject of the patentées and of the state of the art at the date of the 
invention. It was old in the téléphonie art to attract the atten- 
tion of the exchange operator by means of automatic signaling. 
By making the proper electrical line connection, the operator was 
enabled to answer the call and ascertain the désire of the user of 
the téléphone. An an early period of the art it was old to unité 
the lines by inserting an answering plug in the spring jack of the 
calling subscriber, and then by the insertion of the corresponding 
plug of the pair into the line spring jack of the called subscriber 
to enable conversation. Métal plugs for Connecting the téléphone 
lines were attached to flexible current conducting cords, conven- 
iently arranged on the switchboard, and of a size permitting ready 
use by the operator. Means were also provided by the prior art 
for disconnecting the circuit when conversation was concluded, 
or, generally, to obtain the operator's attention while the lines 
were connected. Différent methods were used for calling the tél- 
éphone exchange and for disconnecting the united lines after the 
users completed their conversation. At an early period the signal 
of the district telegraph system was employed, with its messenger 
call box placed conveniently near the subscriber's station. Bells 
were also used, which were rung b-y a current of electricity gen- 
erated by a battery or magnéto. The magnéto System of signal- 
ing was extensively used. This consisted of a shutter or drop 
controlled by an electro-magnet, which was acted upon by the 
current in the line circuit produced by the subscriber when he 
turned the crank at his end of the téléphone. In short, as wiU 
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preseiitly âppear, the art of telephpny:had advanced a step beyond 
the stage of automâtic line signaling in a téléphone apparatus 
secuired by lifting the receiver from the switch hook, The adap- 
tation and practicableness of clearing eut or disconnecting signais, 
refèrfed to in the patent as supervisory signais, at the conclusion 
of conversation betweeti connected subscribers, was the next step 
toward absolute perfection in the téléphone System. To accom- 
plish the resuit sought by the patent in suit, the téléphone at the 
sùbscribër's station is removed from the hook upon which it nor- 
mally Tests. Instantly the hook opérâtes as a switch, the carrent 
is closed,' ahd a dimintltive Une incandescent lamp signal appears 
to the Viëw of the operator. The signal lamps which are embedded 
in thé èXchange switchbpard are about 1% inches long, and at their 
rounded ends about thé size of a lead péncil. Ordinarily they are 
compactly arranged in séries upon différent parts of a multiple 
switchboard. • One of the two lines leading to the sùbscribër's 
station is divided into a branch line, which contains the téléphone 
bell. The other line connects with the téléphone receiver and 
transmittei', According to the proofs, when the receiver is in its 
customary place, suspended from the hook, the line circuit is prac- 
tically opén through the branch line leading to the téléphone bell. 
Hencë-'the eurrent does not flow from the battery through the 
instrurtieàty but upon lifting the receiver from the hook the liné 
circuit is closed. A eurrent theti passes from the common battery, f, 
to the Sùbscribër's station. The line signal relay, energized by 
the eurrent flôwing frôm the battery, causes a visual lamp indi- 
cator, as 'âbove statedy'to attract the attention of the operator. 
The eurrent flows froih a common battery, familiar to the art, 
through the transmitter line. This is the source of electric eur- 
rent supplifed to the vârious téléphone lines leading directly from 
the exchange. 

Référence is made to the Scribner patent. No. 643,901, dated 
August 6, 1895, and Nb. 574,280, issued Dècember 29, 1896, to 
Scribner & McBerty, as showing, inter alla, a common battery 
System giving disconnection signal by an automâtic signal. A 
séries of spring jacks sepatately connected with circuit conductors 
are arranged on a switchboard of the patent in suit. Having re- 
ceived the initial signal, the operator, to orally ascertain the désire 
of the subscriber, inserts an answering plug in the spring jack or 
connection socket of the calling sùbscribër's line. In this manner 
contact is made with the main line, which results in short-circuit- 
ing or extinguishing thfe Une indicator. The insertion of the plug 
in the spring jack or connection socket establishes a local illu- 
minating cifctiit adapted to sigriâl the operator that the connected 
subscribers hâve completed their conversation and the lines may 
be disconnected. The siipervisory signais, like the line signal, 
consists of two very small incandescent lamp lights, which are 
arranged in séries on a switchboard. The flash of the signais is 
almost instantly discerned by the operator. According to the draw- 
ing of the patent, eurrent from a separate battery, k, is supplied 
to operate the supervisory signal. When the plug and spring jack 
meét iri contact, supervisory lamp, w', is lighted. Such light, how- 
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ever, is extinguished when the called subscriber responds and lifts 
his téléphone from the switch hook. The connection being made, 
the operator switches her téléphone and generator out of the cir- 
cuit, and conversation may then be carried on by the persons using 
the téléphone without interruption. It then becomes important 
that the operator hâve instant notice of the termination of the 
conversation, to enable her to promptly disconnect the lines. Vis- 
ual notice is given of the discontinuance of the conversation by 
the appearance of the supervisory signais, which are independently 
displayed when the subscribers replace the téléphone on the switch 
hook. The plugs may then be withdrawn and contact severed. 

Formerly it was customary for the operator to break into the 
associated lines at intervais to inquire whether the conversation 
was finished. Such inquiry was made necessary by reason of the 
fréquent omission of the subscriber to give the customary gener- 
ator disconnecting or clearing-out signais at the close of the con- 
versation. Interférence or break in the lines by the operator 
sometimes annoyed subscribers and in some ways retarded the 
efificiency of the service. The proofs show that the introduction 
of storage batteries in téléphone exchanges apparently was the 
first step toward bringing into the field a system of automatic 
disconnecting or clearing-out signais. The patent in terms claims 
none of the structural détails as novel, except that referring to the 
means for energizing and de-energizing the relay in relation to the 
supervisory signais. The patentability of the invention is asserted 
on the ground that the patentées were the first to suggest an in- 
vention and System of automatic positive supervisory signais, as 
distinguished from négative supervisory signais of the prior art. 
The supervisory signal is positive when the adaptation is such that 
the operator is enabled to observe the lighted signal the instant 
any connected subscriber has signifîed by hanging up the télé- 
phone receiver that the conversation is finished. 

Stress is placed upon the évidence of complatnant's expert wit- 
ness that the disconnecting signal must be not only automatic, but 
a positive lamp signal. Complainant insists that in the then state 
of the art it was invention of the highest merit, first, to prevent 
illumination of the lamp when the subscribers' lines were being 
united, and, second, to maintain such signal lamp in a state of 
obscuration until the end of the conversation, to be lighted only 
when the subscriber replaced the téléphone on the switch hook. 
This point in controversy will doubtless appear clearer when posi- 
tive and négative disconnecting signais are distinguished. A nég- 
ative signal is energized when the plug is inserted in the spring 
jack of the called subscriber's line, and, being in the path of the 
electric current fîowing through such line, the lamp signal is 
displayed. Thèse signais, however, remained lighted during the 
period of connection of the lines, and disappeared only when the 
téléphones were hung up. According to complainant the négative 
signal proved inefifectual, because they remained visible during 
the period of connection — that is, while the line was being used 
by the two subscribers — and disappeared when the subscribers 
132 F.— 52 
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replaced their téléphones upon the switch hdok. The signal, it 
will be observed, was given the operator by the liglits disappear- 
ing^rorii %iew ; hence, the desigiiation.of négative signais. 

ITie sttpervisory latnp arfangement of the patent in suit and 
means for accomplishimg the resuit need to be briefly described 
hereiti tô enable a fùll'and complète understanding of the effect 
produced. The local circuit leads from the power pôle of the com- 
mon battery, k, by lines 3 and 9, to the armature, v, of the relay 
magnet, u, where it coines in contact, v', with the illuminating 
lamip, w', and then with sleeve, o", which is the portion of the plug, 
n, that has bëen inserted in thé subscriber's jack. Connection is 
then made with ring, rn', and wire, 4, leading to the upper pôle 
of the battery, k, thus completing the circuit. The accompanying 
drawing is illustrative of the différent circuits and éléments of 
Ihe patent in suit : 
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It will be noted that lamp, w, is not illuminated by the closing 
of this circuit on account of the energizing of the relay magnet, 
u, which by contact is connected into the circuit together with 
battery, f, line wires, 1, 2, which, as will be observed, lead to the 
subscriber's téléphone. It is stated in complainant's brief that : 

"Inasmuch as thls circuit Is closed at the time tlirough the low résistance 
path at the subscriber's station (owlng to the fact that hls téléphone is off 
its hook), current wlll Instantly flow from the battery, f, through sald circuit, 
and energize the relay magnet, u, causlng it to vvlthdraw its armature from 
the contact, v, and open the Illuminating circuit of the lamp, w, and thereby 
prevent the lamp from being lighted." 

From what has been said, it is apparent that the essential élé- 
ment of the invention consists of a signaling circuit by means of 
which the supervisory téléphone signal is associated with the 
initial or line signaling circuit at one point and controUed by a 
relay at another point. Complainant contends that, if it were not 
for opposing electrical forces, the mère insertion of the plug into 
the spring jack would instantly illuminate the supervisory signais,, 
and to accomplish his object he energized the relay magnet, u, 
so as to induce the armature to withdraw from the contact, v, 
thereby opening the illuminating circuit and tending to overcome 
the initial illuminating force. In this manner the lamp is auto- 
matically prevented from lighting while the lines are connected. 
Was this arrangement novel in view of the prior art? 

According to the complainant, as has been stated, the gist of the 
invention was the prévention of the illumination of the lamp during 
the connection of the lines by the operator and while conversation 
was being carried on by the subscribers, succeeded by the instan- 
taneous display of the supervisory signal when the téléphones 
were hung up. The testimony of complainant's expert witness, 
who was one of the patentées, and the skilled witness for the de- 
fendants, difïer widely on important points. It is difficult, in view 
of the technical nature of the testimony, to détermine wherein the 
truth lies. The issue is thought to dépend for solution upon the 
inquiries whether the production of the signaling System disclosed 
in the patent in suit required invention, and, assuming its patent- 
ability, whether the défendants' System is an infringement thereof. 
Referring to the question of complainant's achievement, the de- 
fendants contend that nothing further was produced than a connec- 
tion of the circuits of the relay and the supervisory lamp, w, with 
their respective main and local circuits. This resuit, it is claimed, 
involved the substitution merely of a supervisory signal organiza- 
tion by the insertion of a plug in the local circuit for the line signal 
organization familiar in tïàe art. By such substitution of signaling 
contacts, the illumination is displayed on the one hand during the 
flow of the current and on the other when the flow is impeded. 
Counsel for défendants says : 

"The main différence between the two — that Is, between the Une and super- 
visory branches — is that the line relay is a front contact relay and the super- 
visory relay is a back contact relay. in the spécifie System shown in the patent 
in suit. • * * The use of thé plug, therefore, in the patent in suit, serves 
merely to substltute for the line signal the supervisory signal, which, lilce 
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the llne signal, Is connected In a local .circuit, which local circuit Is opened 
and closed by a relay, Uke the line relay, connected with the main circuit." 

Côndededly back and front contact relays were well known to 
eleCtricâl engineers, as may be perceived from an examination of 
the Scribneil- patent, No. 548,228, dated October 22, 1895. The de- 
fendants contend, as previously observed, that in view of the prior 
art no novelty is shown ; that no skill is disclosed beyond that of 
the engineer trained in the art of telephony, to whom the results 
of substitution of the supervisory signal for the Une signal was 
perfectly obvions. This défense, which is based upon many pat- 
ents found in the record, among them the patents issued to Hayes, 
No. 474,323, dated May 3, 1892, Spencer, No. 528,040, dated Octo- 
ber 23, 1894, Sabin & Hampton, No. 518,333, dated April 17, 1894, 
and p'Connell, No. 515,531, dated February 27, 1894, will now be 
considered. 

The Hayes patent deseribes a common battery and means for 
automatic signaling. A négative disconnecting signal is displayed 
while the subscribers converse. It is effaced when the téléphones 
are rettirned to the switch hooks, The Spencer patent also bas 
a common battery téléphone circuit and automatic signaling Sys- 
tems variously modified for attracting the attention of the opera- 
tor. The signais arç actuated by inserting plugs in the spring 
jacks. When the téléphone is hung up, or the plug is restored to 
its seat, a signal is reget to show the disconnection. The spécifi- 
cation points out the way in which the current from the battery 
opérâtes tp, eiïect the signaling. The Dunbar diagrammatic drawing 
of larap signais described in the Spencer patent (Fig. 7) shows a 
supervisory relay supplied with current to keep open the lamp cir- 
cuit. An arrangement is shown by which the current does not 
flow through the supervisory relay while the téléphone remains 
upon the hook. The armature of the supervisory relay is released 
and the supervisory lamp circuit is closed by the insertion of the 
plug in the spring jack, n, indicating to the operator that the called 
subscriher, has not rerhoved his téléphone from the hook or has 
replaced the same thereOn. Complainant dénies that the Spencer 
method of signaling produces a positive lamp signal. The un- 
equivocal évidence of the défendants' expert witnesses, however, 
supported by the spécifications and drawings of the patent, appar- 
ently shows that an operative System of positive signaling may 
be attained by supplying the apparatus or circuit with an ordinary 
contact in the armature of the electro-magnets and by making the 
lamp connection in the local circuits. Thèse patents showing nég- 
ative signais, together with the Sabin & Hampton and Scribner, 
No. 548,228, quite fuUy disclose the state of the art at the time the 
patent in suit was granted. 

The closest approach to the patent in suit, and that upon which 
défendants place great reliance, is the O'Connell patent, No. 515,- 
531, dated February 27, 1894. This patent relates to a switch and 
circuit for trunk Unes leading from one téléphone exchange to 
another. A supervisory lamp signal, associated with a cord circuit, 
controlled at two points, is shown, one of which is normally open 
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at a switch contact anddosed when the plug is in use. The other 
is controlled by a relay which is associated and connected with 
the cord circuit. The circuit of battery, f, when open, de-energizes 
the relay with which it is associated, and the lamp supervisory 
signais are therefore displayed to the operator as positive discon- 
necting signais. On the other hand, to release the relay armature 
closes the local circuit, the lamp is lighted, and. the operator re- 
ceives a positive indication that the conversation is completed. 
The principle of signaling there disclosed is comprehensively indi- 
cated. It is practically conceded that, if the act of the subscriber 
of hanging up his téléphone and the act of opening the circuit by 
the operator are exact équivalents in the art, then the adaptation 
of the supervisory signais described in the O'Connell patent to the 
subscriber's line of the patent in suit was perfectly obvious to those 
skilled in telephony. Upon this point the évidence of the défend- 
ants is positive and direct. Careful considération of ail the évi- 
dence prompts the conclusion that the act of the subscriber in 
opening the circuit, by placing his téléphone receiver on the hook 
switch, corresponds precisely to the act of opening a circuit by 
withdrawing a plug in the téléphone exchange. True, the O'Con- 
nell patent has a plug seat switch^ while the patent in suit has a 
plug and spring jack contact to open and control the local circuit. 
But the patent in suit expressly calls attention to the fact that 
other means may be employed for closing the local circuit. 

Upon this point Mr. McBerty, one of the patentées, testified as 
follows : 

"If any slmilarity whatever is to be assumed between the local circuit in 
the O'Connell system and the local lamp circuit of the patent in suit, the little 
switch in the plug seat in the plug shelf of the O'Connell patent must be re- 
garded aa the équivalent of the registerlng contacts of the plug and the 
spring j'acii of the subscriber's line in the patent in suit." 

Mr. Dean, expert witness for the défendants, testified regarding 
the equivalency of the plug seat switch and the plug and jack con- 
tact as follows : 

"The two well-known methods at that tlme used to aceomplish this resuit 
were the three conductor jack and plug and what is known as a plug switch 
or seat. Some engineers preferred one method, and some the other. * * • 
I was famlliar at the time with practically ail of the apparatus in use !n 
téléphone Systems." 

Prof. Jackson, in comparing the O'Connell patent with claim 3 
of the patent in suit, states : 

"This arrangement of the local circuit for controlling the clearing-out signal, 
as described in claim 3 of the patent in suit, is idcntically the same as that 
described in the O'ConnoI! patent. Np. 515,531, with the exception heretofore 
polnted ont when discusslng claim 1. This exception resta In the fact that the 
O'Connell patent illustrâtes and describes the local circuit completed througb 
u svv'itch automatlcally operated by the removal of the plug from its normal 
seat and îts retum ther«to. This, however, as I hâve heretofore clearly shown. 
constitutes 'other means for closing the local circuit through the conductor 
only during the use of the plug,' which the patent in suit admits to be the 
équivalent of the arrangement described in the claim, and might be substituted 
therei'or by those skilled in the art wlthout the exercise of invention." 
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Mr. Dunbar, witness for défendants, testified : 

' "It was understood by ail telepho&e englneers skilled In the art, long prlor 
to the date of the application for the patent in suit, that where a signaling 
circuit or other circuit was deslred to be closed to a common conductor or 
common return when a plug was inserted into a spring jaek, It could be done 
either by registerlng contact pièces provided on the plug and spring jack, or 
by registerlng contact pièces provided in a plug seat switch, or spring jack 
assoclated with the plug in its normal position." 

Thèse views find additional support and corroboration in the 
testimony of Mr. Lockwood, whose testimony given in another 
suit for infringèment was by agreement brought into the record. 
As intimated, the whole principle of supervisory signais, or the 
display of a signal to the operator after the user has replaced his 
receiver upon the hook, is thought to be anticipated by the O'Con- 
nell patent. True, those signais were designed only for the trunk 
lines and to indicate a disconnection to the operator; but as a 
trunk lineunquestionably corresponds to a téléphone line, it is 
not thought that the claims of the patentée are limited to a sub- 
scriber'sline. Upon the question of similarity of opération with 
the patent in suit, I quote from the testimony of the witness Dun- 
bar: 

"When, however, in response to a disconnectlng signal from either subscrib- 
er's station, the operator at the right-hand exchange (who recel ves thls signal 
over the clearlng-out drop, S^) removes plug, QQ', from the spring jack of the 
trunk line,'thns opening the circuit battery, f, the supervisory relay, u, at the 
left-hand central office will be de-energized in precisely the same manner as it 
Is de-energlzed in the patent in suit by the subscriber opening its circuit by 
replaoing his téléphone upon Its hook. Sald relay releases its armature, v, 
thus closing the local circuit, Including the supervisory lamp, w, and battery, 
k. Said supervisory lamp wlU thus light and indicate to the operator a posi- 
tive disconnectlng signal. Sald operator will then remove the plug, oo', from 
the spring Jack, and will replace it in its normal seat or restlng place, as shown 
in Fig. 1, thus opening the local circuit at point, 02, and extinguishing the 
supervisory lamp." 

It will be observed that àccording to the défendants' contention 
the sole différence between the O'Connell patent and the patent 
in suit is that in the latter a local supervisory circuit is shown, 
having a registerlng contact operated or closed by inserting a plug 
in the spring jack, while in the O'Connell System to close the reg- 
isterlng contact the plug which is associated with it is raised from 
its seat and inserted in the spring jack. Apparently the mère lift- 
ing of the plug preparatory to its insertion in the spring jack 
closes the règistering contact. The weight of the évidence from 
which the court has freely quoted, shows that there was no novelty 
in the patentee's method of closing the registerlng contact, and 
that the methods are équivalents accomplishing the same resuit. 
This O'Contiell patent, ,^s lalready mentioned, is the défendants' 
best referencf . i Çonsiderarble tirne was occupied at the hearing, and 
much discussion is found in the briefs, pointing out its differen- 
tiating and similar featutes to the patent in suit. That O'Connell 
prepared the Vs/ây for adapting the disconnectlng lamp signal to 
the subscriber's line cannot be seriously controverted. Steps for- 
ward in the art of telephony are but natural results of the persever- 
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ing experimenting of the many skilled electricians constantly en- 
gagea in adjusting and adapting familiar principles to new objects 
and usçs. Every advancé is not entitled to patentable distinction. 

Caretul considération bas been given ail the évidence, and espe- 
cially that of Prof. Jackson, Mr. Dunbar, and Mr. Dean, upon the 
questions of anticipation and want of invention. Thèse défenses 
are established by preponderating évidence. The substitution by 
the complainant as a supervisory signal organization of the fa- 
miliar line signal organization, for the foregoing reasons, has not 
sufficient merit to entitle it to the protection of the patent law^. 
The presumption of validity to which the patent is entitled by vir- 
tue of its issuance is outweighed, and the Scribner & McBerty pat- 
ent, though of superior utility, is nevertheless deyoid of invention. 
My conclusion is that the application of the principle of the O'Con- 
nell patent to the subscriber's line was a mère improvement, with- 
out involving the exercise of inventive faculty. 

Other questions presentëd on argument need not be considered. 
The bill should be dismissed, with costs 
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(Circuit Court, B. D. Pennsylvanla. September 29, 1904.) 

Nos. 48, 49. 

1. Patents— Stabk Decisis. 

Where a patent has been considered and sustalned In a prior soit, eren 
though the défendants, not havlng been parties, are not bound thereby, a 
décent respect for the stablUty of judlcial décision and a proper regard 
for the securlty of property in the same patent requlre that this shail 
not be disturbed, nnless there was very palpable error. 

2. Same— INFBINQESIENT. 

Where every feature of an invention has been approprlated, without 
any nèw mode of opération or effect resulting therefrom, the mère addi- 
tion of another feature, which contributes to the gênerai handlness of the 
device, even though to such estent producing an improvement, does not 
save it from infringerbent 

3. Same— TiLTiNG Bins. 

The Walker patent. No. 614,279, for a tlltlng, pivoted, and counterbal- 
aneed bin, held not antlclpated, valld, and infrlnged, as to claim 1, by 
two différent forms of bln made by défendants, both operatlng on the same 
principle. 

In Equity. Suit for infringement of letters patent No. 614,279, foi 
a tilting bin, granted to Edwin J. Walker November 15, 1898. On 
final hearing. 

Ernest Howard Hunter, for complainant& 
Henry E. Everding, for défendants. 

ARCHBALD, District Judge.* The patent in suit was considered 
and sustained in this court in Walker Patent Pivoted Bin Co. v. Brown 
arid Krâffiè.llO- Fed. 649; and while the défendants, not being par- 

t 2. See l'atents. vol. 38, Cent. Dig. § 377, 
• Specially assigned. 
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ties, are not bound thereby, yet, as was said in Penfield v. Potts, ISff 
Fed. 475, 61 C. C. A. 371, "a décent respect for the stability of judicial 
décision and a proper regard for the security of property in the same 
patent" require that this shall not be disturbed, unless there was very 
palpable error. 

So faî- as the same références are relied upon to négative novelty, 
nothing particularly new is suggested, and as to this the same conclu- 
sion milst therefore be reached. The Schultz (1861), the Porter (1867), 
and the Powell (1885) are additionally cited, but neither of them differs 
materially from the Stewart, the Carr, or the Burgett, previously con- 
sidered ; each being simply dîfiferent forms of tilting, pivoted, more or 
less counterbalanced bins. That of the complainants belongs to the 
same gênerai class ; but, as pointed out before, it is distinguished from 
the rest by its swell front, ànd—except as to the Carr — by the location 
of the axiâ of oscillation at the front edge of the supporting casing, 
whereby a more perfect counterbalancing is secured. The attempt that 
is made to'prove that the ihvention could be realized by changing over 
some of the others, such as the Stewart, only serves the more to em- 
phasize the distinction. Not only do the proposed changes fall far 
short of their purpose, but to the extent that they go in that direction 
they work a , practical transformation. The Stewart, made over, is 
neither itself, no'r the bin 6f Walker, nor, for that matter, anything 
that any one "Wduld be likely to construct or use, which is fair proof, 
not only of the underlying différence between the two, but of the inven- 
tion involved in devising it. The required changes are not mère mat- 
ters of degree, as argued, but are substantial, and go to the création of 
a new character of bin. I see no occasion, therefore, for departing from 
my previous opinion, by which the patent was upheld, and the only 
question now îs whether it has been infringed. 

The first claim, which is the one relied upon, is as follows: 

"(1) The eomblnatlon with a casing, comprislng a bin chamber, of a bin tllt- 
ably mounted in said chamber, and of depth substantiaily equal thereto, the 
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axis of oscillation of said bin being at the front edge o£ said casing, and a 
counterbalance-f ront for said bin projecting f orward of said axis, substan- 
tially as and for the purpose set forth." 

The défendants manufacture two différent types of bins, both of 
which in gênerai outline pattern exactly after that of the complainants. 
The identity is so complète that, as in the case of Brown and Krause, 
referred to above, the intent to copy is manifest; a persistence in re- 
sorting to this particular form of bin, in the face of the décision up- 
holding the patent by which it is protected, which is strongly persuasive 
of its utility and value. The only attempted distinction between them 
is with respect to the axis of oscillation. 

In the fîrst type the bin, instead of rocking on the front edge of the 
casing, turns on a hinge, one leaf of which is fastened to the under 
exterior face of the swell front of the bin, and the other to that of the 
casing ; the pintle or axis of the hinge being at the point where the two 
meet. It is said that this locates the axis of oscillation, not, as called 
for by the patent, at the front edge of the casing, but beyond and out- 
side of it. But this is a splitting of hairs. The complainants' bin, in 
rocking back and forth, turns on the point where bin and casing corne 
together, which is accurately described as at the front edge of the latter, 
and the défendants' bin, with its hinge, does the same. There may be a 
fraction of an inch displacement between the two, but it is not sufficient 
to affect or change the relation or the attendant mode of opération, 
which are alike in both. 

It is said, however, that the défendants' bin is not supported or 
mounted in the casing, but is held up by the hinge on which it turns, 
and does not, therefore, rock on the front corner of the casing, as 
called for by the spécifications. But this contention is little better than 
the first. The bin would be nothing without the casing to form a 
chamber for it; nor would the hinge be a support, except as it was 
affixed thereto. And while the inventer is particular to state that he 
does not intend to limit himself to the précise embodiment of the in- 
vention which is shown, nevertheless, adhering strictly to the spécifica- 
tions, the bin to ail intents and purposes rocks upon the front corner of 
the sustaining structure, as well with a hinge at that point as without 
it. The extrême expédients to which the défendants are thus compelled 
to resort in order to escape, if possible, the charge of infringement, only 
fasten it the more upon them. 

The second type of bin is also the same in form as that of the com- 
plainants. But, instead of turning on a hinge, like the first, it is 
mounted upon links or hangers, the upper extremities of which are 

DEFENDANTS' BIN (Secona Type). 
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pivoted on the sides of the tin chamber, and the lower extremïties end 
in hooks, which engage pins on the sides of the bin at the front edge 
of thecasing. 

By rea.son of this double piyoting there are two axes of oscillation, 
although for différent and distinct purposes; one at the upper end of 
the links and the other at the lower. The, former enables the bin to 
be drawn forward out of thé bin chamber, into which it swings back 
again, when released, through the retracting elïect of the links ; while 
it rocks, when in ordinary working position, on the pins by which it 
hangs in the hooks of the links, at the front edge of the enclosing struc- 
ture. Aside f rom its ability to swing forward out of the casing, it 
thus fulîills.inevery particular the terms of the claim; being tiltably 
mounted in tlie bin chamber, a,n<J of a depth substantially equal thereto, 
having acountetbalance front projecting forward of the axis of oscil- 
lation, and such axis being located at the front edge of the casing. 
The inventio;n is not confined, as we hâve seen, to any particular char- 
acter of axis, not being addressed to the means, so much as the place; 
and it is therefore just as fully realized, if the axis is a pin turning in 
the end of a hanger or link at the place designated, as if the bin rocked 
at that point on the casing itself, 

It must be recognized,, however, that by reason of the bin being 
hung, as it is, on links, the axis shifts at times, and the question 
is with regard to the eiïect of this superadded feature. There is 
nothing particularly novel-in suspending and tilting a bin upon 
links or hahgers, this being shown in the Gage (1893) and the Inger 
(1895). The only thing is that, if the défendants by the use of this 
device haye produced a new çharacter of bin, they are entitled to the 
benefit of it. This dépends» : however, on :whether, for the rest, they 
hâve drawn on their own resources or appropriated the ideas of others; 
and there is just the difificulty. Every feature of the complainants' in- 
vention bas been taken bodily, and the combination which the défend- 
ants hâve put together cannot be made out without it. This, moreover, 
is without any i new mode of opération or efïect resulting therefrom, 
but consists only in something grafted on. Notwithstanding that the 
bin is hung ; as; it is, and is therefore able to be swung forward f rom 
the casing, it still remains a, tiltable, swell- front, counterbalanced bin, 
pivoted to this end at the front edge of the casing. The feature which 
lias been superadded may contribute to its gênerai handiness, and to 
such extent an improvement may hâve been produced. But, even so, 
being built upon the complainants' device, it must paytribute accord- 
ingly. The shifting of the axis, moreover, is merely temporary, to 
accomplish a certain disconnected purpose;. and, when the bin is re- 
stored to its normal operative position in the bin chamber, the axis 
takes its place as before at the edge of the casing, where it must be to 
get the advantage of the spécial tilting and counterbalancing effect 
which is the feature of the invention. This type of bin, therefore, 
oiïends as much as the other, and infringement must be declared in con- 
séquence as to both. 

Let a decree be drawn sustaining the patent and referring the case 
to a master to state an accpunt. 
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JAMMES V. CARE-LOWRT GLASS CO. 

(Circuit Court, S. D. New ÎTork. October 21, 1904.) 

1. Patents— Infeinqement— Design fob Bottle. 

The Jammes design patent, No. 35,027, for a design for a bottle, held 
to be for an invention of the patentée, valid, and Infringed. 

In Equity. Suit for infringement of design patent No. 35,027 for 
a design for a bottle, granted to Albert F, Jammes, September 3, 1901. 
On final hearing. 

Charles P. Latting (Morris P. Stevens, of counsel), for complainant. 
James C. Chapin, for défendant. 

RAY, District Judge. The claim of the patent in question is for "the 
design for a bottle, as herein shown and described." The drawings 
and spécifications are quite fuU. The spécifications say: 

"Figure 1 Is a side élévation of a bottle, showing my new design. Fig. 
2 is a eross-sectional view taken on the Une, XX, of Fig. 1. Fig. 3 is a 
bottom end view of the bottle. As shown In the drawings, the leadlng or ma- 
terial feature of my design conslsts of the article provided with the followlng 
parts, disposed and arrangea as shown in Fig. 1: A top rim, A, belng con- 
vex, as shown in Fig. 2, and in the form of a clrcle around the top of the 
bottle in a horizontal plane, and neck, B, in the form of a symmetrical per- 
pendicular cylinder, the outer edges of the sides of which are perpendicular 
and terminating at the bottom in a rim, C, similar to the top rim', A, the 
same being convex, as shown in Fig, 2, and in the form of a circle around the 
bottom of the neck in a horizontal plane, and fluting, D, below rim, C, and 
Connecting the neck with the body of the bottle, the said fluting, D, being 
concave, as shown in Fig. 2, and narrow at the top, where it joins rim, C, 
and broader at the bottom, spreading down and ont in a complex concave 
curve toward the sides of the body of the bottle, and terminating at the bot- 
tom in a rim, E, in form simîlar to a low crown, the points of which are 
formed by the meeting of the component parts of the convex fluting, D, the 
sides of said rim, E, being straight and nearly perpendicular, incllning 
slightly ont from the top toward the bottom, the whole rim, E, lylng around 
the bottle in a horizontal plane, and the body, G, in the form of an irregular 
perpendicular cylinder, the sides of which project slightly beyond rim, E, 
where the top of the body joins the rim, E, formlng a narrow edge, as shown 
at F, the sides of which edge are straight and incline out from the top 
toward the bottom. Below the edge, F, the sides of the body, G, are nearly 
perpendicular, but somewhat convexly eurved and drawn together at the 
bottom, narrowing the cylinder of the body. G, at the bottom, and the base, 
I, consisting of a solid eireular disk projecting slightly beyond the sides of 
the body, G, where the top of the base joins the body, forming a narrow edge, 
as shown at H, the sides of whieh edge are straight and Incline out from the 
top toward the bottom, the edge. H, being slightly sealloped, and formlng a 
wavlng edge around the top of the base I. The sides of the base, I, below 
ithe edge. H, are straight and nearly perpendicular, incllning slightly out 
from the top toward the bottom. The bottom edge of the base, I, foUows the 
conformation of the sealloped edge, H, the dépressions in the waving curve 
being flattened to a horizontal line at their lowest edge, and forming the 
feet, KKK, which extend somewhat below the bottom of the bottle, as shown 
in Fig. 2. The center of the base forms the bottom' of the bottle, on whieh 
& séries of ribs, R, and grooves or corrugations, S, is disposed or arrangea 
In the shape of a many-pointed star, as shown in Fig. 3. The main body, G, 
of the bottle is left plain." 
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The défendant makes no claim that a bottle for perfumes and toilet 
waters is net the subject of a design patent, but in open court admitted 
that it is. The (défendant allèges thèse défenses, viz. : 

"(1) Noninvention, In tiiàt the sùbject-matter Is not a patentable inven- 
tion ; (2) the patentée (the complalnant) was not the originator, but Mr. 
Lowrey, vice, .président of deî|endant, was; and (3) nonlrifringepient— no proof 
of an infringlng aet slnce date pf patent and prier to commencement of suit." 

In the brief def endant's soliciter says : 

"The bljl of complaint should bé dismissed for the f ollowlng reasons : The 
patent là invklld, as the claliri Is drawn to an unpatentable comblnatlon, and 
covers a mère aggregatlon of old designs. Lowrey, and not Jammes, was 
the trije prlginator of the alleged Imprpvement. The patent was therefore 
wrongfuUy Issued to conlpiaiilant, and Is invalid for that reason. There is 
no proof of any infrlnging aet since the date of the patent and prior to the 
commencement of this action." 

The évidence is quite satisfactory that the complainant designed the 
bottle in question, and that having placed drawings thereof in the 
hands of défendant for the making of models, etc., the défendant appro- 
priated th^design as its o.wn, and proceeded to manufacture and use bot- 
tles of this design, with some slight variations, which variations do not, 
howevêt*, defeat the charge bi infriiigement. The defendant's is made 
of green glass,. and is slightly narrower the one way than the other. 
But défendant cannot copy cprnplàinant's design, color being no part 
of it, in a bottle of green glass, and claim noninfringement because 
coniplainant's bottle is made of white glass. 

Frorti thé ipyidence the. court finds that Jammes was the originator 
and inventor of the design in question, and that défendant bas infringed 
since the date of the patent and prior to the commencement of this suit. 

The court cannot fïnd that the patented design covers but a mère ag- 
gregatlon df old designs. In a sensé ail curves and angles are old. 
But in this case the proof fails to estàblish that this design as patented 
is old. Thei contention is not suçtained that the claim of complainant's 
patent is fot ah aggregation of independent ornaments or designs, no 
one in any way telying fof its effect upon the Other so as to constitute 
a single ornainent. The whole is so connected as to form one design 
for an ornamental bottle, as a bottle, and this is what the design is 
for. This court is of the opinion that it was not necessary to commingle 
the fluted neck with the prhamental base. They are connected and go 
together as one whole, and neither would be complète without the other. 
To commingle the fluted neck or its lines with the ornamental base 
would destroy the effect and beauty of the whole. In a design for a 
bottle eacli part has its appirôpriate place and location, ând in this case 
the gênerai ^f^ect upon the eye of the whole is to be considered, and, as 
ail the parts are; so connected as to form one whole, it is sufïicient 

The one part is absolutely necessary to the others if we would bave 
what the Coitiplainant was aiming to produce, an ornamental bottle. 
The complaiiiant*s patent coyieirs a new and a useful design, beautiful 
and ornamental , in a bottle, of which he is the inventor. 

The complainant isentitled to a decree accordingly and an accounting. 
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INTERSTATE COMMERCE COMMISSION v. SOUTHERN PAC. CO. et aL 

(Circuit Court, S. D. California, S. D. September 6, 1904.) 

No. 1.039. 

1. Careiebs— Suit to Enfobce Okdeb of Inteestate Commeece Commission 

—Issues. 

Where the bill in a suit by the Interstate Commerce Commission to 
enforce obédience to an order requirlng a railroad coœpany to desist 
from the enforcement of a rule promulgated by such company allèges 
generally that the rule is violative of the Interstate commerce act, whieh 
allégation the défendant dénies, the issue thus raised extends to every 
possible violation of the act, and the court is not confined to the grounds 
or reason^ assigned by the commission for its conclusion, but may, with- 
out goiqg beyond the issue, reach a like or différent conclusion on the 
same or other grounds or reasons. 

2. Same — Construction ce Interstate Commerce Act — Prohibition of 

POOLING. 

Section 5 of the Interstate commerce act (Act Feb. 4, 1887, c. 104. 24 
Stat. 380 [U. S. Comp. St. 1901, p. 3156]), which provides that "it shall 
be unlawful for any common carrier subject to the provisions of this act 
to enter into any contract, agreement, or combination with any other 
common carrier or carriers for the pooling of frelghts of différent or eom- 
peting railroads, or to divlde between them the aggregate or net pro- 
ceeds of the earnings of such railroads or any portion thereof," prohibits 
"contracts" for the division of earnings, and is violated by a contract 
having that purpose or effect, whether or not an actual division is made. 

3. Same— "Feeights" Defined. 

The Word "frelghts" In said section is used as meanlng the eommodltles 
carried, and not the compensation paid for such carrîage. 

4. Same— Tbaffic Pool— Réservation by Initial Carriers of Power to 

Route ovee Connecting Lines. 

A rule and praetice adopted and put in force by agreement between 
competing railroads and their Connecting Unes, by which a through rate 
on a certain class of trafic is conditioned on a réservation to the Initial 
carrier of the absolute and unqualified power to route the shlpments 
beyond its own Une, for the declared purpose of enabllng suuh initial 
carriers to control and malntain the rate so flxed by preventlng com- 
pétition, either direct or indirect, between their Connecting carriers, cro- 
ate in effect a trafflc pool, within the meaning of section 5 of the Inter- 
state commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. Comp. St. 
1901, p. 3156]) and are in violation of said section. 

5. Same. 

It Is no justification of such rule and praetice that they are deslgned 
to prevent, and do prevent, unlawful rebates from Connecting Unes to 
shippers. PooUng and rebates are both within the prohibitions of the 
act, and one cannot be lawf ully employed as a préventive of the other. 

6. Same— Jtjeisdiction of Interstate Commerce Commission. 

An order of the Interstate Commerce Commission requiring the rail- 
roads joining in such agreement to desist from enforcing such rule and 
praetice is not législative in charaeter, because the rule is embodied in 
the joint through tariff published by the carriers, where It is also pro- 
mulgated to the public and enforced agalnst ail shippers. 

7. Same— Surrs by Interstate Commerce Commission to Enfobce Its Or- 

DEBS. 

In a suit to enforce Its orders the Interstate Commerce Commission 
represents the public, and its right to relief is not affected by the fact 
that the complainants before it may themselves hâve participated In prae- 
tices which were unlawful. 
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In Equity. On final hearing. For opinion on demurrer, see 133 
Fed. 597. 

L. H. Valentine, U. S. Atty., L, A. Shaver, and J. H. Call, for com- 
plainant. 

Wm. P. Herrin, Flint & Barker, and T. J. Norton, for défendants. 

WËLLBORN, District Judge. This proceeding, brought under sec- 
tion 16 of the act to regulate commerce (Act Feb. 4, 1887, c. 104, 24 
Stat. 384 [U. S. Comp. St. 1901, p. 3165]), was before me some time ago 
on demurrer to the complaint, and the order sought to be enforced is 
set forth in my opinion filed on that hearing and reported in 1S3 Fed. 
598. The défendants are initial carriers for the transportation of citrus 
fruits of southern California to points on and east of the Missouri 
river. The termini of the Southern Pacific Company are at Ogden 
and El Paso. The Santa Fé terminal is at Chicago. The points of 
destination located beyond thèse termini are reached through Connect- 
ing carriers. Pursuant to a previous agreement between the défend- 
ants and their Eastern connections, effected through correspondence 
opened by the circular letter of R. H. Countiss, agent, dated October 
9, 1899, hereinafter set forth, and sent out at the instance of défendants 
to their said connections, a joint tariff relating to citrus fruits, and fixing 
a through rate thereon of $1.25 par 100 pounds, from southern Cali- 
fornia to ail points east of the Missouri river, was filed with the Inter- 
state Commerce Commission, on January 1, 1900. Said tariflf embodies, 
among other things, the rule or régulation, whose enforcement the or- 
der of thë commission forbids, and which was onè of the terms of said 
agreement, and which, with the directions given by défendants to their 
agents, is as follows : 

"In guarantying the through rate named hereln, the absolute and unqual- 
Ifled rlght oî routing beyond its o\yn terminal is reserved to Initial carrier 
glvlng thé gùaranty. In àccordance with this rule, agents will net accept 
shlpplng orders or other ddcuménts, if routing Instructions are shown thereon. 
Nelther will agehts accept verbal routing instructions." 

Prior to said agreement the keen rivalry existing between défend- 
ants' Eastern connections îed to a far-reaching system of rebates, which 
was violative of the commerce act, and cannot be too strongly repro- 
bated. Among the participants in this system were certain incorporat- 
ed companies owning ventilator or refrigerator cars, which were pe- 
culiarly adapted to the carnage of citrus fruits, and were hired by the 
initial carriers because they did not want to own equipment which 
they could keep in service only a part of the year, while the car com- 
panies could use the equipment for other business in other parts of the 
United Stâtes' during the lull in the orange trade. Mr. Morton, then 
second yice président of the Atchison, Topeka & Santa Fé Railway 
Company, after testifying, in efifect, that thèse car companies made 
arrangements with the connections of his company east of Chicago 
and the Southern Pacific connections east of its différent termini to 
get a certain bonus of from $10 to $40 par car in considération of the 
car being routed over the line paying the bonus, a part of the bonus, 
varying from one-quarter or less to one-half, being usually turned over 
to the shipper by the car company for the privilège allowed it of rout- 
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ing the shipment; that the connections oî the Southern Pacific Com- 
pany between Ogden and the Missouri river would pày $15 per car, 
and the connections between the Missouri river and Chicago would pay 
$10 a car, making $25 a car that the Atchison System would hâve to 
pay or forego the business ; that it made no différence to the Atchison 
System whether the cutting in the rate was entirely west of Ogden, or 
east of Ogden, or at El Paso, or whether the eut was made by the South- 
ern Pacific, or by some connection of the Southern Pacific; that, so 
far as cuts in the rate east of Chicago were concemed, the Atchison 
System was generally able to secure for oranges moving over its line 
the same concession made on shipments originating on the Southern 
Pacific coming east by the Southern Pacific, the Atchison System pay- 
ing over to the shipper what it received f rom the Connecting line — pro- 
ceeds as follows : 

"Now, It cost our car company the last year, the year precedlng 1900, quite 
a large amount of money to meet this compétition, and shippers in soutlîern 
California who did not get the full benefit of this réduction, and who had 
to dlvide ît with Mr. Earl and others, naturally were Indignant, and it was 
in order to prevent that state of affairs solely, and for no other reason in 
the world than to maintain légal rates, that we took the routing of this busi- 
ness into our own hands. * * * Q. You stated a moment ago, as I un- 
derstood, that your sole object In assuming control of the routing was to put 
an end to this rebate and cutting of the légal publlshed tariffs? A. Yes. 
* * • Certainly. This cutting of rates was ail done secretly. There 
was no publication of tariffs, or anythlng of the kind. It was ail In viola- 
tion of the Interstate commerce aet. Q. And in violation of your published 
tarlff? A. And in violation of our published tarlfï. Q. That is what I want- 
ed to get at. Now, you stated that the sole purpose of assuming control of 
the routing was to do away with the condition that you hâve described. A. 
That was, I won't say the sole purpose, but the ehlef purpose. I might say 
the sole purpose was to maintain our rates. * * * Q. Now, you hâve 
stated the purpose of taking Into your hands the routing of this citrus busi- 
ness, namely, the stopping of rebates and this secret cutting of the pub- 
lished tarlff rates. Was this stopped? A. It was. Q. Deflnitely and fully? 
A. Absolutely. Q. And in the opinion of the Interstate Commerce Commis- 
sion the statement is made that It is not clear how that would stop It. Could 
you Illustra te or explain how? A. Well, every connection was given to under- 
stand that, In case they were found offerlng concessions for this citrus fruit 
business after the Ist day of January, 1900, we would see to It that the busi- 
ness was diverted from their Unes ; and I remember going so far as to say 
that, if I found anybody cutting our through rates secretly after the Ist of 
January, 1900, we would not only divert the citrus fruit business from them, 
but We would take away other business ; that It was our intention that the 
published tarife rates should be absolutely malntalned; and that was done 
in the Interest of the small shipper, and In the Interest of not having any dis- 
crimination in that business. Q. If the Initial carrier assumed the routing 
of the shipment, the Connecting carrier would be in no position to bid for the 
business of a Connecting line, would It? A. No. When we took the routing 
of this business Into our hands, the Bastern connection had to do business 
with us, instead of the car company or the shipper." 

Mr. W. A. Bissell, assistant traffic manager of the same company, 
testifies on this subject as follows : 

"Q. Had the business of citrus fruit shlpplng been leavîng you before you 
established this praetice of routing? A. Yes, sir. We made several endeavors. 
We tried the costly experiment of being honest in this thing, llving up to the 
law as we understood It, and declinlng to pay rebates ; and we lost so much 
business that we found we had got to do as the Romans did, and, as there 
seemed to be an Idea that the car Unes were exempt from the Interstate law, 
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wMch provlded imprlsonment for rallroad men caught dolng thls thing, we 
had to arrange to do our business through an outside car Une. Q. Did you 
hâve a car Une operatlng on the Santa Fé? A. WeU, we had. We didn't 
hâve an outside organization until this rebate business came up. We then 
provlded an outside organization, and * leased our cars to it, In order to en- 
deavor to hold the business to us that we thought rightfuUy belonged to us. 
Q. Well, how long did the business go on, In this way, after the glving of re- 
bates throûgh the car Une that you menfioned? A. WeU, I can't remember, 
wlthout looklng up the data. I should say a couple of years, anyway. It may 
bave been longer. Q. Well, what was the resuit of the praetice as to beiug 
satisfactory or otherwiseîi A. Well, it was very unsatisfactory. It was un- 
satisfactory to every one ; unsatisfactory to the Unes between hère and Chi- 
cago, to the initial Unes that originated , the business, and also to the connec- 
tions. Q. Did your Bastérû connections express dissatisfaction about itV A. 
They expressed dlssatlsf action to me every time I talked to them ; but they 
were af raid to taUe any steps that would debar them from thls business. They 
fait that they had to, in order to maintain their prestige, carry a certain 
amount of thls business. Q. WeU, what do you mean by that? A. W^ell, any 
inan that Is at the head of the trafflc depàrtment of a rallroad does not want 
bis competitors to get away with ail the orange business, or aîl of any other 
Icind df business. He wants hls share, even if he does not make any money 
ont o£ it. Q. So that they would take it, notwithstandlng that thé rebates 
inight rèduce the profits to Utile or nothlng? A. Yes, sir. Q. Is that what you 
mean? A. They so expressed themselves to me. Q. Now, during this two 
years, you say, that this puUing and hauling of rebates was going on, you 
were conferring with your Eastern connections about this plan to prevent the 
praetice? A. WèU, I talked it over with them more or less; yes, sir. Q. Well, 
what did Jrou flnally détermine on doingî A. Well, we came to the conclusion 
that we WoUld hâve to avall ourselves of the rlght whlch we believed we pos- 
sessed of roiitlng this business, and, after having talked the matter over with 
the other roads interested, we made up our minds to undertake it. Q. Hâve 
you any correspondence with Eastern connections on that subject, or copies 
of correspondence? A. Well, I hâve some copies of correspondence with our 
Eastern Connections whlch occurred after we had made up our minds what 
we were golng to do. I hâve no correspondence that took place with them 
prier to that time. I talked it over virith them, but I never wrote to them 
about it. It was not one of those thlngs that you wanted to write about very 
much." 

Mr. Bissell further testifies thus: 

"Q. What was the object of the Santa Fé companles In preventlng this glving 
of rebates and in putting forth the rvde to control the routing? A. The object 
was to be relieved of the dangerous practices that were In vogue, to obtain 
control of their own equipment or the equipment that was asslgned to their 
Unes over their own road, and to enable them to get compensation for the 
services that they were performing, wlthout vlolating the law either directly 
or Indirectly. * * • Q. In the opinion of the commission, to whlch I hâve 
referred, there is some question — I am not able to find it rlght now— about the 
good falth of your action in assuming control of the routing. I want to put 
the question to you directly as to whether your purpose was to prevent the 
giving of rebates and to maintain the lawful publislied tarifC rates — to prevent 
cutting, as you bave stated? A. That was our sole object. It had nothing be- 
yond that." 

Mr. William Sproule, freight traffic manager of the Southern 
Pacific Company, testifies as follows: 

"Q. Now, permit me to aSk you just there. Ton hâve spoken hère of the 
compétition of the Santa Fé exereised through the médium of its car Unes. 
Do I understand you to say that the car Uûes operatlng on the Santa Fé rails, 
as was suggested hère thls afternoon, did pay rebates or make concessions? 
A. Yes, sir. They had to, or they could not get any share of the business. 
Q. Now, then, was the demand made upon you by your Eastern connections 
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that you should follow suit wlth the Santa Fê and make rebates yourself, In 
order to meet that condition and that compétition? A. They wanted us to 
join them in meeting the compétition as they found It. The compétition that 
our connections found was as much the compétition o£ Our other railroad con- 
nections, their competltors, although our connections, as It was the Santa Fé. 
But by this tlme the demûralization had spread so that there was no Une 
handling oranges, except the Hue that would pay thèse rebates, whether by 
car mileage or other devices; generally, as I hâve stated, car mileage. It 
ean be laid down that every road east of Ogden, El Paso, and Albuquerque that 
was handling oranges was being bled. Q. Now, you say that your connections 
appealed to you to relleve them from that situation? A. Yes, sir. Q. From 
being compelled to submit to thèse rebates? A. Preoisely so. Q. The idea was 
the restoration of a normal tarife, was it not? A. The restoration of the tariff 
that they had joined us In making, and ont of which they expected to get thelr 
stand ; their regular percentage of revenue in accordance with the current di- 
vision sheets. Instead of that, there was a published tariff under which they 
were supposed to be doing the business, and In relation to which the efCect of 
It was that It was another tarife altogether, because they had certain slices 
to be eut ofC of it In order to pay thèse llliclt rebates, and the business, conse- 
quently, was done by our Connecting roads at a reduced figure — lower revenue. 
Q. Now, to relleve that situation and demorallzatlon, the Initial carriers under- 
took to make effective the right of routing the commodity over the Connecting 
lines? A. For that reason, and for the reason that we did not want ourself 
to be drawn into those practices. Q. Tes. Now— A. And for the further 
reason, of course, as I bave already said, that it complicated our entire rela- 
tions with Connecting lines and impaired our own abllity to handle the 
traffic." 

Again Mr. Sproule says : 

"Well, when we undertook to control the routing, we — The agent of the 
Transcontinental Bureau, Mr. Countiss, was authorized by me to send a letter 
to every one of our connections to state that a new tariff would be issued on 
citrus fruits. I should explain, perhaps, that the Transcontinental Bureau Is 
simply à publication office. It is a clearing house for information — that Is, to 
save printers' ink — and Is used by ail the roads west of the Missouri river 
that engage in transcontinental traffic. It Is used for that purpose. I au- 
thorized hlm to wrlte a letter to each of our connections, stating that the 
présent tariflf would be canceled and a new one issued, covering citrus fruits : 
that to this tariff only such roads would be made parties as would enter into 
an undertaklng to maintaln the tariff absolutely, without any refund of any 
sort by any device, whether to shippers, consignées, Connecting roads, or to 
car lines ; that if the answers were evasive they would be considered as in 
the négative. That was the only provision we called for, and the only provision 
we wanted. I bave the correspondence with me at the hôtel, copies of It, If It 
be desired to hâve It hère." 

The following is a copy of the Countiss letter: 
"Citrus Fruit Tariff. 

"San Francisco, Oct. 9, 1899. 

"Dear Sir: At a conférence held In this clty on the 6th and 7th inst., at 
which the Californla terminal lines and their direct connections were repre- 
sented, spécial considération was given to citrus fruit tariff, and in order to 
effectively promote the observance of the Interstate commerce act, thereby 
conserving the lawful interests of ail coneerned In the traffic, it was — 

"Resolved, that current citrus fruit tariff be canceled Noveœber 14th, 1899. 
and taking effect November 15th, 1899, Agent Countiss publish for each of the 
roads represented at this conférence a tariff In connection with speclfled 
routes, eomprising roads that give express assurance that they will not deviate 
from the rates provided thereln, directly or indirectly, by any method or de- 
vice, whether in conjunction with carriers, shippers, consignées, or car lines. 
In full assurance of their good faith, each road, in considération of belug 
132 F.— 53 
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made a party to the new tariff, shall glve Its assent to the cancellatlon of saSd 
tarife so tar as its own road is eoneerned, in event that rates are not abso- 
lùtèly malntained by it as contemplated in foregoing. Further, sald tariff 
shall bear the followlng lawfùl provision ; 'In guarantying rates, the absolute 
and unqnallfled right of routiQg beyond its own terminal isreserved to initial 
carrier giving guaranty.' 

"May I ask that you promptly advise me as to whether you will glve the 
assurances which, under the above résolution, are requlsite to représentation 
to your Company in the proposed new tariff, and oblige, 

"Tours very truly, B. H. Countiss, Agent." 

Reférring to said letter, Mr. Sproule further testifies as follows: 

"A. That, was sent out by Mr. Countiss. Well, there was a volume of cor- 
respondenee ensued upon that. Soiue roads expressed themselves frankly as 
very gl ad that we had taken the thing in hand, and they gladly complled. 
Others, who thought It was not a good thlng for them, would perhaps try to 
évade It, and give a qualifled assurance, which was not accepted, that leading 
to an interchange of correspondence. Consequently, when the flrst tariff was 
issued under this arrangement, there were several roads omitted that after- 
wards came in, and subséquent issues of the tariff became necessary to In- 
clude them. Gradually ail important roads came in. Q. What do you mean 
by 'coming in'? A. They gave their concurrence to that pledge. Q. Promised 
that they would not rebate? A. Promised that they would not rebate. That 
is ail the pledge that we asked or deslred, and was the only condition for 
jolning in that tariff ; and as soon as we put it in effect the abuses as to the 
rates stopped. Q. by Mr. Dunne. So far as you know — A. So far as we hâve 
any knowledge. Q. — hâve any rebates been paid In the citrus fruit business 
siuce the tarlfiC — with thls condition that the right of routing should be re- 
served to carrier? A. I h^ive every reason to believe that from January 1, 
1900, until this date, there has not been a nickel pald on citrus fruits. Q. 
Nothing of that klnd has been brought to your notice? À. It has completely 
stamped It out. Q. It is a fact, so far as your observation goes — I thlnk 
there Is some testimony to that effect hère — that prier to the enforcement of 
this routing rule, generally speaking, every car load of citrus fruit paid more 
or less in rebates? A. In 1899, I doubt whether there was any car load of 
citrus fruit that moyed out of southern Californla without somebody getting 
a rake-off on it, although the shipper himself might not get it ail." 

Mr. Sproule further testifies thus: 

"Q. And it was out of that that you came to exercise specially the right of 
routing In the matter of citrus fruit — out of those conditions, was it not? A. 
Yes, sir. Q. That is the neeessity which you speak of. If a slmllar necesslty, 
Mr. Sproule, should arise in respect to other eommodities, the railroad company 
woulcl exercise the right with the same directness, would It not, and the same 
insistenceî A. The same — I — We undertook the control of the routing 
with a good deal of reluctance. We would do it on ôther eommodities with 
a good deal of reluctance. But if the same condition developed in any other 
commodity, so that it were the only remedy left us in order to maintain the 
tariff and obey the law, I don't see that there would be any other recourse left 
for us." 

Mr. Edward Chambers, gênerai freight agent of the Satita Fé Unes 
west of Albuquerque, when testifying as a witness before the commis- 
sion, in answer to a question as to why the routing rule was applied to 
the citrus fruit trafic, said : 

"A. Well, the main reason was to hâve the rates maintained." 

From thèse quotations it will be seen that there is no controversy 
but that the routing rule was agreed upon as a means of maintaining 
the joint tariff rates, and this designed opération of the rule, which, it 
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may be hère noted, has been entirely effectuai, is strongly emphasized 
by Mr. Morton, in his sworn statement: 

"I might say that the sole purpose was to malntaln our rates." 

It is true that said ruie has struck dowti an unlawful System of re- 
bates. That resuit, however, which was but incidental, in no way 
affects the main, and, as will appear later on, pivotai, fact in this case, 
that the défendants and their Eastern connections, in entering into the 
contract and combination for routing by the initial carriers, intended 
thereby to uphold their published rates. Indeed, défendants in their 
answers say (italics mine) : 

"This défendant further avers : That duriug the years from 1890 up to 1900 
a practice of paying rebates had grown np among many of the rallroads not 
entering into the state of Callfornia, but which were variously Interested In 
havlng the oranges, lemons, and other citrus fruits shipped from the state of 
Callfornia carried over their Unes, or portions thereof, when such Unes, or 
any portion thereof, could form any portion of a route over which such fruits 
might be shipped. That such payments of rebates were made, elther dlrectly 
or through car-llne companles, to the varions fruit exchanges and other large 
shippers of oranges, lemons, and other citrus fruits from southern Callfornia, 
and amounted to from $15 to $25 a car, and were pald for the routing of busi- 
ness over the Unes of the ràilroads paying such rebates, thereby divertlng the 
same from other Connecting rallroads which dld not pay rebates. That thèse 
rebates were paid elther dlrectly by the rallroad companles or through private 
car-llne companles, and were recelved and retained by the fruit exchanges, 
commission bouses, mlddlemen, and others who shipped large quantifies of 
oranges, lemons, and other citrus fruits, and were not, as a rule, as this de- 
fendant is Informed and belleves, and charges the fact to be upon Its Informa- 
tion and belief, recelved by or of any beneflt to the grower of the oranges, 
lemons, and other citrus fruits, or the Indivldual or smaller shippers. That 
the payment of thèse rebates was In violation of the provisions of the act of 
Congress referred to, and in direct violation of the joint tariff rates in force 
at the tlme between the parties thereto, as hereinabove stated, and was made 
expressly for the sole and only purpose of controUing the routing of oranges, 
lemons, and other citrus fruits from points of connection with the Unes of 
railroad of the défendants named In the pétition, or of rallroads Connecting 
therewlth. » • * That prier to November 15, 1899, défendants named in 
the pétition and over 150 other common carriers of freight and passengers 
made and entered Into a joint tariff agreement known as the 'East-Bound Joint 
Tariff of Class ànd Commodity Rates,' which was and did become effective No- 
vember 15, 1899, whereby through joint tarife rates for the shlpment of oranges, 
lemons, and other citrus fruits from southern Callfornia points to ail points 
east, north, and south of Callfornia, by rail, were made, and established to 
certain common points in the United States to which such trafflc Is generally 
shipped, and which joint tarifif rates to such common points outslde of the state 
of Callfornia were and are less than the sum of the local rates over the différ- 
ent Unes of roads from Callfornia to such points as the joint tariff rates apply 
to ; and that to stop the paying of repaies, as aforesald, and the demorallza- 
tion growlng out of such practice, and to permit the carriers receiving and 
loading the trafflc referred to, at the initial points of shlpment, to make such 
arrangement wlth the Connecting Unes as would enable them to the best ad- 
vantage to hâve the fruit cars engaged In this trafflc returned over their Unes 
loaded with freight, and in order to enable the initial carrier to hâve a prompt 
and speedy return of such cars from Connecting carriers, and a prompt and 
speedy settlement of ail claims for damages between the carriers, or between 
the carriers and shippers, It was agreed by the several carriers jolning in said 
joint rate agreement that as one of the conditions for the shlpment of any 
trafflc under the joint tariff rates to any point outslde of the state of Call- 
fornia over the Initial Unes and any other Unes Connecting with such initial 
Ilnes, or Connecting with Unes Connecting wlth such initial Unes to which 
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shlpments teaa made nnder such joint tariff agreement, the routlng of siich 
shlpments should be unquallfledly glven to and reserved by the initial carrier. 
ïhis rule was made effective on and after January 1, 1900, and pursuant to 
the agreement between the sald common carriers, whieh were parties to 
said joint tariff, this défendant bas refused and does refuse to accept or re- 
ceive sblpments in car load lots of the citrus fruits referred to, for points 
on the line^ of other carriers, subject to the joint rate agreement, at the joint 
tariff rate, eXcept upon the condition and agreement that the initial carrier 
shall conttol the routlng of the same where there Is more than one route, 
made by two or more Unes, to the point of destination. 

"This défendant further avers : That the enforcement of this rule and prac- 
tice at once ended the paying of rebates as aforesaid, and enaUed ail the par- 
ties to the joint tariff rate agreement to ohserve the joint tariff rates without 
any secret cutting or réduction of the same hy the payment of rebates or 
otherwise. That on January 18, 1900, a new joint traffic agreement was made 
between défendants and the varions other common carriers hereinbefore re- 
ferred to for the routlng of east-bound class and commodlty freight from 
southern California east, which aiso required by the agreement making such 
joint rate, as one of the conditions upon which the joint rates should be made 
and maintained, that the initial carrier should hâve the absolute right of 
routing shlpments to points outslde of the state of California, when they were 
reached by two or more carriers joining in the joint rate tariffs. 

"This défendant further avers: That the joint tariff rates established as 
aforesaid, and flled wlth tbe complalnant hereln, and referred to in the report 
and décision of the complalnant, attached to its pétition, were based and made 
upon the condition (among others) last above stated. That no agreement was 
made or entered into between défendants and any other carrier or carriers 
since November 15, 1899, whereby any joint tariff rates were made, or to be 
made or maintained, except that they were based upon the condition stated." 

Complainant contends, among other things, that said routing pro- 
vision makes the agreement for said joint tariff, of which it is one of 
the conditions, a contract or combination for pooHn^ of freights of 
différent and competing railroads, within the meaning of section 5 of 
the commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. Comp. 
St. 1901j p. 3156]), which is as follows: 

"Sec. 5. That It shall be unlawful for any common carrier subject to the 
provisions of this act to enter into any contract, agreement or combination 
wlth any other common carrier or carriers for the pooling of freights of dif- 
férent and competing railroads, or to divlde between them the aggregate or 
net proceeds of the earnings of such railroads, or any portion thereof ; and 
in any case of an agreement for the pooling of freights as aforesaid, each day 
of its continuance shall be deemed a separate offense." 

The question hère presented is not whether there was a tonnage pool 
between the Connecting carriers, to which the défendants, although they 
promoted its ends through the use of the routing rule, were not parties, 
as was fouhd by the commission (see my opinion herein on demurrer, 
123 Fed. 602), nor whether there was a traffic pool between the de- 
fendants, to which the Connecting carriers were not parties, which was 
one of the issues the commission, for lack of satisfactory évidence, re- 
tained for' further investigation, but whether or not the routing pro- 
vision, which the évidence adduced on final hearing shows, and the 
answers of the défendants admit, to hâve been part of the agreement be- 
tween the défendants themselves and their Eastern connections, and 
pursuant to which their subséquent joint tariffs were filed with the com- 
mission, is itsèlf a contract or combination for the pooling of freights. 

The contention of the Southern Pacific Company that this question 
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is eliminated from the case by the conclusions of the commission, and 
"that the sole question * * * jg the undue discrimination vel 
non of the alleged routing rule, and nothing else," is, it seems to me, 
without merit. The commission déclares the violation of the commerce 
act in gênerai terms as foUows : 

"Oui- conclusion is that tbe practice of the défendant carriers in denying to 
the shippers the use of their transportation faeilities by the established routes 
is in violation of the statute," etc. Report of Commission, 206d. 

Paragraph 11 of the complaint herein, although it gives some spécifi- 
cations, employs other terms, which amount to a gênerai allégation, 
that said rule is violative of the commerce act, and said défendant, 
so interpreting the complaint, dénies in paragraph 2 of its answer the 
gênerai allégation. The issue thus raised extends to every possible 
violation of said act, and in passing upon said issue the court is not con- 
fined to the grounds or reasons assigned by the commission for its 
conclusion, but might, without going beyond the issue, reach a like 
or différent conclusion upon and for the same or other grounds or rea- 
sons. Interstate Commerce Commission v. C, N. O. & T. P. Ry. Co. 
(C. C.) 56 Fed. 934, 935 ; K. & I. Bridge Co. v. L. & N. R. Co. (C. C.) 
37 Fed. 614, 2 L. R. A. 289 ; Shinkle, etc., Co. v. L. & N. R. Co. (C. C.) 
68 Fed. 693 ; Interstate Commerce Commission v. Alabama Mid. Ry. 
Co., 168 U. S. 175, 18 Sup. Ct. 45, 42 L. Ed. 414. 

While it is unquestionably true, as contended by the défendants, that 
joint tariffs over continuons lines are purely matters of voluntary ar- 
rangement between the carriers themselves, about which they may 
specially contract, yet this power of contracting, of course, is subject 
to ail the prohibitions of the commerce act, as well those against pool- 
ing as those against unjust charges and discriminations. Section 5 
of the commerce act, above quoted, makes it unlawful for the common 
carriers therein mentioned to enter into any contract, agreement, or 
combination among themselves — First, for the pooling of freights of 
différent and competing railroads; second, to divide between them the 
aggregate or net proceeds of the earnings of such railroads, or any por- 
tion thereof. The analysis of said section contended for by the Atchi- 
son, Topeka & Santa Fé Railway Company is inadmissible. Accord- 
ing to that contention, the second prohibition of said section is not 
against a contract to divide earnings, but against the actual division 
of earnings. Such a construction is grammatically impossible. The 
predicate of the clause "to divide between them the aggregate or net 
proceeds of the earnings of such railroads, or any portion thereof," is 
ail of the section down to and including the word "carriers" in the 
third line. To stop short of the word "carriers," and attempt a con- 
nection with the words "to divide," etc., renders the clause incomplète 
and meaningless. The section, to properly express the prohibition, or, 
indeed, to bave any meaning whatever, must be read as follows : 

"That It shall be unlawful for any common carrier * • • to enter into 
any contract, agreement or combination with any other common carrier or 
carriers to ♦ * • divide between them," etc. 

Unless the two clauses are thus connected, the relative "them" in 
the latter is without an intelligible antécédent. 
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Another objection to defendant's analysis is that it loses sight entirely 
of the obvious purpose of the section, namely, the safe guarding of 
compétition. The public is in no wise concerned in actual divisions of 
the earnings of competing railroads, because this does not interfère with 
their rivalry; but the public is vitally concerned in any contract for 
the division of future earnings which destrovs or weakens compétition. 
United States v. Freight Association, 166 Û. S. 290, 17 Sup. Ct. 540, 
41 L. Ed. 1007. 

The meaning which said défendant attaches to the word "freights" is, 
in my opinion, also wrong. This meaning is expressed thus : 

"The word 'freights' In this clause means, not the commodlty or trafflc 
carried, but the recelpts or compensation for the carriage thereof. It cannot. 
erldently, be glven both meanlngs. If It meant only the commodlty carried, 
It would not Include passenger business. If, on the other hand, it was meant 
to include the receipts, it would also include compensation derived from pas- 
senger carriage." 

The obvious answer to this is that the word "freights" was not in- 
tended to include passenger traffic. Such traffic, in the nature of things, 
cannot bè pooled, because its routing dépends ultimately upon the will 
of the passenger. Again, passenger traffic is included in the prohibition 
against the conventional division of earnings; and, if the word 
"freights" were given the meaning défendant claims for it, then the first 
prohibition of the section, the one against pooling freights, would be 
entirely useless, since its purpose would be fully accompUshed by the 
prohibition against division of earnings. On the other hand, the pool- 
ing of freights, in the sensé of distributing the commodities to be trans- 
ported, among the various carriers who are to perform the service, 
is not reached by a prohibition against the division of earnings. 

Défendant quotes several authorities to the eflfect that the word 
"freight" means the price to be paid for the carriage of goods. There 
can be no controversy but that the word, under certain circumstances, 
is susceptible of that meaning. Indeed, both the Century Dictionary 
and Webster's Dictionary include it among their définitions, although 
the first définition given by the Century Dictionary is this : 

"(1) The cargo, or any part of the cargo, of a ship; ladlng; that whleh Is 
carried by water; In the United States and Canada, In gênerai, anything 
carried for pay either by water or by land ; the lading of a shlp, canal boat, 
railroad car, wagon," etc. 

And the first définition given by Webster is substantially the same: 

"(1) That with which anything Is fraught or laden for transportation ; lad- 
ing; cargo, especlally of a ship; also of a car on a rallway, or the like; as, 
a freight of cotton ; a full freight ; freight wlll be paid for by the ton." 

Défendant rightfully says that the meaning to be ascribed to the word 
in any given case depehds upon the context, and illustrâtes its statement 
as follows: 

"Thus in the slsth section the phrase Is 'In every dépôt • ♦ ♦ of such 
carrier where passengers or freight, respectively, are received for transporta- 
tion.' There the word 'freight,' in connection with the words 'are received tor 
transportation,' would mean the commodlty carried. But in that sensé it 
would not include passengers, and the resuit would then follow that an agree- 
ment for pooling the commodities carried, if 'freight' were so used, would be 
prohiblted, while an agreement for pooling passenger trafflc would not be." 
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Said illustration is apt, and the déduction therefrom in harmony with 
what I hâve already shown, that passengers cannot, like commodities, 
be pooled for transportation, and hence passenger traffic is included in 
the prohibition against division of earnings, not in the prohibition 
against freight pools. 

Défendant further says, in the same connection: 

"Again, the word 'freight,' when intended to mean the trafic or commodities 
carried, is comprehensive in its scope, and the singular, instead of the plural — 
'freights' — should be properly used in that connection." 

This argument is refuted by the commerce act itself, which, in sec- 
tion 7 (Act Feb. 14, 1887, c. 104, 24 Stat. 383 [U. S. Comp. St. 1901, p. 
3159]), uses the plural, "freights," in the very connection in which de- 
fendant asserts the singular, "freight," should be used; said last named 
section being as follows: 

"That It shall be unlawful * * • to prevent « • * the carriage of 
freights from being continuous ; « » • and no break of bulk shall pre- 
vent the carriage of freights from being," etc. 

It should be borne in mind that railroads may pool their freights — 
that is, the commodities they carry — in two ways : First, by distribut- 
ing the commodities between themselves for carriage; second, by di- 
viding among themselves their aggregate earnings on the commodities 
carried. Obviously a prohibition against division of earnings does 
not include the first class of freight pools, and this explains why sec- 
tion 5 of the commerce law (34 Stat. 380 [U. S. Comp. St. 1901, p. 
3156]), although adopting some of the features of section 2 of the 
original Reagan bill, as shown in défendants' brief, omits the words "or 
to pool the freights," which were contained in said section 2, and for 
the words "by dividing," also contained in said section 3, substitutes the 
words "or to divide," thus showing that it is the purpose of the com- 
merce law to prohibit, not only earnings pools, but also traffic pools. 

Défendant further says, in this connection, at page 110 of said brief : 

"The word 'pool,' however, used in connection with freights, would be an 
awkward word to cover a mère division of trafic. In sueh a case there would 
be no pool, in the ordinary acceptation of that term." 

Défendant then proceeds to quote définitions from Webster and the 
Standard Dictionary, which do not expressly include divisions of traffic. 
The Century Dictionary, however, defines the word "pool" thus : 

"A combination intended by concert of action to make or control changes 
jn market rates." 

This gênerai définition the same authority specially illustrâtes thus: 

"(b) A combination of the interests of several otherwise competing parties, 
such as rival transportation Unes, in which ail take common ground as re- 
gards the public, and distribute the profits of the business among themselves 
equally, or according to spécial agreement. In this sensé pooling Is a System 
of reconciling conflleting Interests, and of obviating rulnous compétition, by 
which the several competing parties or companies throw their revenue Into 
one common fund, which is then dlvlded or redistributed among the members 
of the pool on a basls of percentages or proportions previously agreed upon 
or determined by arbitration." 

For judicial approval of this lexicographical exposition, see In re 
Pooling Freights (D. C.) 115 Fed. 588. 



S40 132 FEDEEAL EBPOKTEE. 

Obviously the gênerai définition above quoted is broader than the 
spécial illustration, and I can conceive of no particular wherein the 
contract for rôutîng by the initial carrier falls short of said définition. 
Said contract shows upon its face a combination intended by concert of 
action to make and control changes in market rates, and, besides, de- 
fendants' own witnesses testify to such intention in unmistakable lan- 
guage. Said routing contract fulfills, I think, the spirit, if not the let- 
ter, of the spécial illustration, since it may be fairly considered, in the 
language of said illustration, "a combination of the interests of several 
othefwise * * * rival transportation lines, in which ail take com- 
mon ground as regards the public, and distribute the profits of the busi- 
ness among themselves * * * according to spécial agreement" ; 
the spécial agreement being the routing provision, which, by allowing 
the initial carrier to apportion the freights among its Connecting lines, 
in effect leaves to thearbitrament of such carrier the distribution of 
profits, and certainly destroys, so far as shippers are concerned, ail 
compétition between the Connecting lines. Whether this be true or not, 
however, said routing contract unquestionably cornes within the gênerai 
définition above quoted. Neither under the gênerai définition nor spé- 
cial illustration is it necessary to a trafiîc pool that the contract or agree- 
ment should fix the percentages of freights the several railroads are to 
receive, or that the railroads should know in advance what the per 
centages will be. It is sufficient in this respect, to constitute a pool, 
if the contract or agreement provides any spécial means or agency for 
apportioning the freights, which destroys the rivalry that would other- 
wise exist between the railroads ; and an agreement by which the ap- 
portionment is left "absolutely and unqualifiedly" to the will of the 
initial carrier accomplishes this, and as effectually as though definite 
percentages were fixed in the contract. 

But it is said that under the présent routing arrangement the initial 
carriers look to efîiciency of service in apportioning freights, and hence 
there is compétition in every respect except rate. The exception is 
fatal to the argument, because thè prohibition of section 5 against pool- 
ing freights protects compétition in rate as well as in service. Another 
answer, however, equally conclusive, is that, said section being in the 
interests of shippers, the compétition it protects is that which reaches 
and appeals directly to shippers, not to arbiters chosen by and from 
among the very railroads which occupy common ground as regards the 
shippers. No provision for différent compétition can justify the de- 
struction of that for which the law provides. 

There is no escape from the conclusion, it seems to me, that said 
routing contract is a pool, and the remaining question is whether or 
not it is such a pool as the commerce act makes unlawful. Section 5 
of said act does not denounce ail pools of freights, but only those be- 
tween diffèrent and competing railroads. A joint tariff of through rates 
between noncompeting railroads, forming a continuons line, although 
an earnings pool, under the gênerai définition of the word "pool" — "a 
combination intended by concert of action to make or control market 
rates" — is not within the prohibition of said section 5, but, on the con- 
trary, its legality is recognized by the provisions of section 6 of said act. 
But if there is, in the présent case, any fact emphasized and made spe- 
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cially prominent by défendants, it is that fierce rivairy existed between 
their Eastern connections before the routing rule was adopted, and the 
fact so emphasized, that said connections are corapeting railroads, to- 
gether with the other facts already found, bring the routing proyision^ 
it seems to me, beyond question, within the express denunciation of 
section 5. 

Not only, however, is the routing rule a pooling arrangement within 
the letter of said section, but said rule is against the spirit of the com- 
merce act. That act prohibits only pools of competing railroads, and 
the sole object of suppressing such pools was to protect the competing 
relation, and any and every arrangement or device intended to destroy. 
and which does destroy, that relation, whether expressly named in the 
act or not, contravenes its policy. Since défendants' plan to maintain 
their rates through the opération of the routing rule necessarily in- 
volved the destruction of compétition, it is idle to say that that resuit 
was not intended by them. The sole immédiate aim of the routing rule 
was to put the shippers of citrus fruit in a position where their patron- 
age could not possibly be competed for by défendants' Eastern con- 
nections, and Mr. Morton himself explains the matter briefly, but with 
great clearness, in the foUowing extracts already quoted from his tes- 
timony: ■ 

"Q. U the Initial carrier assumed the routing o( the sMpment, the con 
nectlng carrier would be In no position to bid for the business of a connectini; 
Une, would It? A. No. When we took the routing of the business into car 
hands, the Eastern connections had to do business with us, instead of the car 
Company or the shlpper." 

But défendants say that the compétition which the routing rule was 
intended to suppress was not legitimate business compétition, but "re- 
bate compétition," and that the commerce act itself denounces such 
compétition. Said rule, however, not only strikes down rebates, but 
destroys ail the compétition which section 5 of the commerce act was de- 
signed to protect, namely direct compétition both in rate and service 
for the patronage of shippers. Nor will défendants be heard, in jus- 
tification of said rule, to say that its opération has been more far-reach- 
ing than they purposed. The destruction of compétition was not only 
inévitable from the rule, but so plainly heralded by its tenus that no 
gift of prophecy was needed to foretell the resuit. It could not hâve 
been otherwise than obvions to the commonest understanding. The 
truth is, as testified to by numerous witnesses, that the chief purpose 
of défendants in entering into the routing contract was to maintain the 
joint tarifï rates. No doubt the rebate System was a menace, and per- 
haps the most dangerous one, to said rates ; but there were aîso others, 
some of them enumerated in section 2 of the commerce act. Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3155]. Estab- 
lished rates could not be maintained while défendants' Eastern connec- 
tions were able, as competitors, to directly approach shippers for their 
freights, and the routing rule was resorted to for the purpose of de- 
stroy ing that compétition, which, as already shown, is the very compé- 
tition section 5 of the commerce act was designed to safeguard. 



842 132 FEDERAL EEPORTEE. 

Moreover, défendants' contention that the commerce act denounces 
"rebate compétition" is an erroneous construction of the act. The 
prohibition against rebates is appropriately placed in section 3 of said 
act, which forbids the various devices, nâming some of them, rebates 
■among others, by which ohe person may be subjected to a higher rate 
for contemporaneous and similar service in transportation than another, 
and rebates are there and thus denounced, not on account of the com- 
pétition they indicate, but because they are the secret and pernicious 
instrumentalities of discrimination. The proposition that the com- 
merce act favors reasonable, or any, restraints upon compétition, is 
wholly untenable. Judge Shiras, in his dissenting opinion in United 
States V. Trans-Missouri Freight Association, 58 Fed. 93, 7 C. C. A. 
97, 24L. R. A. 73,says: 

"The interstate commerce act dld not materially change the rights pertain- 
ing to the public. It created certain machinery for the better enforcement 
and protection of the public Interests, but the rights to be protected were 
already in existence, and the statute in this respect Is only declaratory of 
œmmon law principles. Before the enactment of that statute, railway com- 
panies were recognlzed to be public corporations, chargea with the duties and 
obligations pertaining thereto. As common carriers they were under légal ob- 
ligation to deal with the publie, and to afford equal facilities to every citizen, 
and they were only entitled to demand reasonable, and not exorbitant, com- 
pensation for the services rendered by them. The purpose of the interstate 
commerce act was not so much to change the légal rights of the common 
carriers and of the publie as it was to compel a change in the practices of the 
railway companles, and to enforce compliance on their part with the duties 
and obligations which rested upon them under the principles of the common 
law. The Une of argument followed by the maj'ority seems to assume that the 
main purpose of the interstate commerce act is to regulate the relations be- 
tween the competing Unes of railway, and to protect the weaker Unes of rail- 
way and thé capital invested therein from being absorbed by the stronger 
competitor. That there are evils of this nature of great magnitude is not to 
be denied, but the Interstate commerce act was not enacted for their eradica- 
tion. The primary purpose of that act was to deal with the relations exlsting 
between the common carriers and the public, and to enforce the rights of the 
latter. Expérience had shown that railway companies had in many instances 
faVpred particular locallties or particular parties or particular classes of busi- 
ness at the expense of the tômmunity at large, and the act was, in the lan- 
guage used by the Suprême Court in Railway Co. v. Goddridge, 149 U. S. 680, 
IS Sup. et. 970, 3T L. Ed, 986, intended 'to eut up by the roots the en tire 
System of rebates and disçrlininations in favor of particular localities, spécial 
eriterprises, or favored corporations, and to put ail shippers on an absolute 
cquality.' The uniformlty and equality of rates sought to be secured by that 
act are not between the schedules of rates charged by the several companies, 
but between the charges actually made by each railway company to its patrons. 
The act does not require the schedule of rates adopted by one company to 
conform to that of a rival 'company. What it does demand of such company 
is that, in dealing with Itsf eustomers, it shall make no unjust discrimination, 
but shall, for the llke service performed under similar circumstances, charge 
the same rate to ail. TJie act provides that ail charges for the transportation 
of persons or property from state to sta te shall be reasonable and just, but 
ûo standard for ascertainlrig whether a given rate is reasonable or not Is 
éstablished by the act. I fàll, therefore, to perçoive the force of the argu- 
ment that the addptionof: the Interstate coromerce act worked a radical change 
in, the relations exisfting between railway companies and the public, and that 
one effect thereof was to ;authorize tjbe former to combine together for the 
purpose of escapln^ the éÈéct 6t compétition upon the rates to be charged the 
publie for the services rendered." 
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Agai.n, at page 95, 58 Fed., page 99, 7 C. C. A., 24 L. R. A. 73, he 

says: 

"I had always supposed that the enactment of the Interstate commerce stat- 
ute was the resuit of a popular demand, which inslsted upon relief being 
given to the eommunity as agalnst the methods pursued by the railway com- 
panies, which, in some partioulars at least, were deemed to be inimical to the 
public interests. Looking at the causes which brought about the enactment 
of this statute, and the evils at which It was aimed, it does seem clear that 
it is wholly wrested trom its purpose when it is held that It créâtes nuœerous 
radical and effective changes in the public pollcy of the nation touching com- 
pétition between railroad companies engagea in Interstate commerce. For the 
better protection of the rights of the public, and to sweep away the System 
of discriminations in favor o£ locallties, individuals, or classes of business 
which had corne into vogue, the Interstate commerce act was intended to intro- 
duce radical changes in railway methods; but it never was Intended to cur- 
tail the rights of the public and enlarge those of the railway corporations in 
any substantlal particular. The argument of the majorlty is that, even if it 
were admitted that under common-law principles ail contracts or combinations 
between public common carriers for the establishment of rates would be held 
to be contrary to public policy, nevertheless the enactment of the Interstate 
commerce act revolutionized the law in this particular, and authorized rail- 
way companies to enter into combinations for the purpose of establishlng 
reasonable restrictions upon the freedom of Interstate commerce. Reading 
that act in the light of the causes leading to its enactment, I cannot find in 
any of its provisions foundatlon for the theory that it was Intended -to confer 
upon railway companies the rlght to enter Into combinations which, under 
the principles of the common law, would be Illégal, because contrary to public 
pollcy." I 

Conceming this opinion of Judge Shiras, the Suprême Court say : 

"The whole opinion is a remarkably strong présentation of the views of the 
learned judge who wrote It." 166 D. S. 338, 17 Sup. Ct. 540, 41 L. Ed. 1007. 

The opinion of the Court of Appeals, written by Judge Sanborn and 
concurred in by Judge Thayer, but dissented from by Judge Shiras, 
in the same case (58 Fed. 58), cited by the Southern Pacific Company 
in its brief, proceeds largely on an asserted distinction between con- 
tracts which merely restrict, and those which destroy, compétition, 
holding the former, if the restraints are reasonable, légal, and the latter 
illégal. The court says, at page 69, 58 Fed., page 73, 7 C. C, A., 24 
L. R. A. 73 : 

"The main purpose of contracts of thèse classes that are thus held Illégal 
is to suppress, not simply to regulate, compétition ; and, If suppression is not 
effected, it is because the contracts fail to accomplish their purpose. It is 
évident that there is a wide différence between such contracts and those the 
purpose of which is to so regulate compétition that it may be fair, open, 
healthy, and whose restriction upon it Is slight, and only that which is neces- 
sary to accomplish this purpose. It does not necessarlly follow that con- 
tracts o( the latter class constitute illégal restraints of trade because those 
of the former classes do." 

And at page 70, 58 Fed., page 74, 7 C. C. A., 34 L. R. A. 73 : 

"It was natural that in the discussion of contracts of thèse classes the courts 
should condemn in unmeasured terms the suppression of compétition, but In 
none of thèse cases were they required to hold, and in none of them did they 
hold, as we understand the opinions when read In relation to the facts of the 
cases, respectively, that every restriction of compétition by contracts of com- 
peting dealers or carriers was illégal. Thèse décisions rest upon broader 
ground — on the ground that the main purpose of the obnoxious contracts was 
to suppress compétition, and that they thus tended to efCect an unreasonable 
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and unlavi'fitl resti-aint of trafle, They rest on the well-settled rules, and 
come wlthin the well-fléfin'ed classes, to which we hâve above referred." 

And at pages 72 and 73, 58 Fed., pages 74, 76, 77, 7 C. C. A., 24 L. 
R. A. 73 : 

"From a rerlew of thèse a^d other authorities, It clearly appears that when 
the anti-trust act was passed the rule had become flrmly established in the 
jurisprudence of England and the United States that the validity of eontracts 
restrictlng compétition was to be determined by the reasonableness of tlie re- 
striction. If the main purpose or natural and inévitable effect of a contract 
was to suppress compétition or create a monopoly, it was illégal." 

Moreover, the opinion of the court clearly implies, although it does 
not so State in term, that eontracts, illégal upon gênerai principles be- 
cause they suppress compétition, are contrary at least to the spirit of 
the commerce act, as shown by the following extract quoted frona 
pages 65, 66, 58 Fed., pages 69, 70, 7 C. C. A., 24 L. R. A. 73 : 

"Contracts between competing corporations, commonly termed 'pooling eon- 
tracts,' to dlvlde thelr earnlngs from the transportation of freight in fixed 
proportions, hâve long been held void by the courts as against public pollcj. 
Such contracts do not simply restrict compétition. They tend to destroy It; 
and, if they do not effect that resuit, it Is only because they do not completely 
accomplish thelr main purpose. When actlng Independently, the spur of self- 
interest drives each corporation to furnish the people with the best accommo- 
dations and the safest and most rapld transportation at the lowest profitable 
rates, In order that it.may attract largér patronage and gather increased gain. 
But under the opération of a pool this incentive to exertion Is withdrawn, 
Each carrier flnds it to ifs ipterest to enhance the priée of carriage, and flnda 
that Its profits are notseiisibly dimlnished by furni^hlng poor facilities for 
transportation and inexpensive and mean accommodations. In 3887 Congress 
recognized and adopted thls rule of public policy, and by section 5 of 'An act 
to regulate commerce' (Act Feb. 4, 1887, c. 104, 24 Stat 379 ; Rev. St. Supp. 
529 [U. S. Comp. St. 1901, p. 3154]) prohibited such contracts between common 
carriers engaged iil Interstate, or international commerce. That act, however, 
prohibited eontracts for the.iwoling of freights of différent and competing rail- 
roads only. It prohibited contracts that thus destroyed compétition ; but It 
dïd not prohibit ail contracts that In any way restricted or regulated compé- 
tition." 

In order to détermine, however, the authoritative force of any part 
of the opinion in the case last cited, due regard mtst be had to the his- 
tory of the case, which may be epitomized thus: The bill was dis- 
missed by the Circuit Court (53 Fed. 440), and the decree of that court 
affirmed by the Circuit Court of Appeals for the Eighth Circuit (58 
Fed. 58, 7 C. C. A. 15, 24 L. R. A. 73) ; but the decrees of both of 
thèse courts were reversed by the Suprême Court (166 U. S. 290, 17 
Sup. Ct. 540, 41 L. Ed. 1007), and in its opinion the Suprême Court 
rejects the conclusions of the other courts, based on the distinction to 
which I hâve already adverted, that the commerce act recognizes the 
lawfulness of reasonable restraints upon compétition, in the following 
language, partly quoted în the brief of the Atchison, Topeka & Santa 
Fé Rail way Company : 

"The flrst answer to thls argument Is that, In our opinion, the commerce 
act does not authorize an agreement of this nature. It may not In terms 
prohibit, but it Is far from conferrlng elther directly or by implication any 
authority to make It. If the agreement be légal, it does not ovve its validity 
to any provision of the commerce act; and, if Illégal, it Is not made so by 
that act. The fifth section prohlblts what Is tenued 'pooling,' but there is no 
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express provision in the act prohlbiting the maintenance of trafTic rates among 
competing roads by maklng sucli an agreement as tliis, nor is ttiere any pro- 
vision which permits it. Prlor to the passage of the act the companies had 
sometimes endeavored to regulate compétition and to maintain rates by pool- 
ing arrangements, and In the act that kind of an arrangement vcas forbidden. 
After its passage other devlces were resorted to for the purpose of curbing 
compétition and maintaining rates. The gênerai nature of a contract llke the 
one before us is not mentioned in or provided for by the act." 

No such situation, it should be borne in mind, was before the court 
there as is hère presented, namely, a traffic pool, or, more specifically 
a contract for the distribution of freight betvveen différent and com- 
peting railroads by arbitrary routings of the initial Unes, regardless 
of the wishes of the shippers. Furthermore, the Suprême Court quotes 
approvingly from Judge Shiras' dissenting opinion in that case, as 
follows : 

"As to the majority of the community llving along its Une, each railway 
Company bas a monopoly of the business demanding transportation as one of 
its éléments. By reason of this fact the action of this corporation in estab- 
lisbing the rates to be chargea largely influences the net profit coming to the 
farmer, the manufacturer, and the merchant from the sale of the products of 
the farm, the workshop, and manufactory, and of the merchandise purchased 
and resold, and also largely influences the price to be paid by every one who 
consumes any of the property transported over the Une of railway. There is 
no other line of business carried on in our midst v?hich is so intimately con- 
nected wlth the public as that conducted by the rallvcays of the country. 
* * * A railway corporation engaged in the transportation of the persons 
and property of the community is always carrying on a public business, wbich 
at ail tlmes directly affects the public welfare. AU contracts or combinations 
entered into between railway corporations, intended to regulate the rates to 
be chargea the public for the service rendered, must of neeessity affect the 
public Interests. By reason of this marked distinction existing between enter- 
prises inherently public in their character and those of a private nature, and. 
further, by reason of the différence between private persons and corporations 
engaged in private pursults, who owe no direct or primary duty to the public 
and public corporations ereated for the express purpose of carrying on public 
enterprises, and which, in considération of the public powers exercised in 
their behalf, are under obligations to carry on the work intrusted to their 
management prlmarily in the interest and for the benefit of the community, 
it seems clear to me that the same test is not applicable to both classes of 
business and corporations in determiniug the validity of contracts and com- 
binations entered into by those engaged therein. * * * In the opinion of 
the court are found citations from the reports of the Interstate Commerce 
Commission in which are depicted the evils that are occasioned to the railway 
companies and the public by warfares over rate charges, and the advantages 
that are gained in many directions by proper conférence and concert of action 
among the competing Unes. It may be entirely true that, as we proeeed in 
the development of the policy of public control over railway traffic, methods 
wlll be devised and put in opération by législative enactment whereby railway 
companies and the public may be proteeted against the evils arising from un- 
restricted compétition and from rate wars which unsettle the business of the 
community; but I fail to perceive the force of the argument that, because 
railway companies through their own action cause evils to themselves and tho 
public by sudden changes or réductions in tariflf rates, they must be permitted 
to deprive the community of the benefit of compétition in securing reasonable 
rates for the transportation of the products of the country. Compétition, free 
and unrestrieted, is the gênerai rule which governs ail the ordlnary business 
pursults and transactions of life. Evils, as well as benefits, resuit therefrom. 
In the fierce beat of compétition the stronger competitor may crush ont the 
weaker ; fluctuations in priées may be caused that resuit in wreck and dis- 
aster; yet, balancing the benefits as against the evils, the law of compétition 
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remalns as a controlUng élément In the business world. That free and un- 
restrleted compétition in the matter of railroad charges may be productive 
of evlls does not mllitate f galnst the fact that such Is the law now governing 
the subject No law can bç. enacted nor System be devised for the control of 
human affalrs that in Its enforcement does not produee some evil results, no 
matter how bénéficiai its gênerai purpose may be. There are beneflts and 
there are e^ils which resuit frpm the opération of the law of free compétition 
between raiïway companies, The time may come when the companles will 
be relieved from the opération of this law ; but they cannot, by combination 
and agreements among themselves, bring about this change. The fact that 
the provisions of the Interstate commerce act may hâve changed in many re- 
spects the conduct of the companles In the carrying on of the public business 
they are engaged In does not show that it was the intent of Congress, In the 
enactment of that statute, to elothe railway companies with the right to com- 
bine together for the purpose of avoiding the effects of compétition on the 
subject of rates." 166 V. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007. 

After careful considération of the subject, I am of opinion that any 
contract, agreement, or combination between différent and competing 
railroads, whereby the volume or quantity of freights each or any 
shall receive for transportation is to be determined by or through any 
conventional means or agency which was intended to and does sup- 
press compétition, either in rate or service or compétition directly ad- 
dressed to shippers, is a traffic pool, within the meaning of section 5 
of the commerce act, and that the routing contract hère in controversy 
does so apportion freights among the défendants' Eastem connections, 
and is essentially such a pool. 

Défendants' contention that the order in controversy is unlawful, be- 
cause législative in its character, is not well taken. The routing rule 
or régulation, although embodied in the joint tariff, and therefore a 
contractual provision between the common carriers who are parties to 
said tariflf, is also in efifect a déclaration to the public that the practice 
for which said rule or régulation provides will be foUowed by the 
initial carriers, and the order of the commission does nothing more 
than forbid this unlawful practice, while the injunction prayed for 
is but the ordinary équitable remedy against a threatened mischief. In 
Interstate Commerce Commission v. Railway Company, 167 U. S. 479, 
17 Sup. Ct. 896, 42 L. Ed. 243, cited by défendant in this connection, 
the court simply held that the power to prescribe ratés for carriage by 
a common carrier is not an administrative or judicial, but a législative 
function, and has not been conferred upon the Interstate Commerce 
Commission. In the présent case, however, the commission does not 
undertake to prescribe rates, or any other rule of action, but simply 
performs the plain judicial function of directing the défendants to de- 
sist from an unlawful practice which they hâve publicly declared their 
intention to pursue, and in which they are now engaged. The case 
last cited, therefore, has no application to the case at bar. 

The Suprême Court, however, in a sentence which concludes its 
opinion and immediately follows a clause quoted from said opinion in 
défendants' brief, states the law in terms peculiarly applicable hère, as 
follows: 

"The Législature may impose a duty, and when imposed It will, if neces- 
sary, be enforced by the courts; but, unless a duty has been created, either 
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by usage, or by contract, or by statute, the courts caimot be called ou to give 
it effecî." Express Cases, 117 U. S. 29, 6 Sup. Ct. 542, 29 L. Ed. 791. 

Section 5 of the commerce act, by declaring unlawful certain con- 
tracts, agreements, and combinations tlierein mentioned, maltes it the 
duty of common carriers to refrain from entering into such contracts, 
agreements, or combinations, and the enforcement of this duty is clearly 
a judicial function. Thé Suprême Court has heretofore sanctioned an 
order somewhat similar to the one hère involved. Cincinnati, N. O. 
& T. P. Ry. Co. V. Int. Corn. Com., 162 U. S. 184, 16 Sup. Ct. 700, 40 
L. Ed. 935. 

With référence to the designed and actual efïect of the routing rule 
upon the practice of rebates, which is strongly urged in behalf of said 
rule, it is only necessary to quote hère from my opinion on the demur- 
rer (123 Fed. 602) as follows : 

"It Is no justiflcation of sald rule and practice that they are desi^ed to 
prevent, and do prevent, unlawful rebates from Connecting Unes to shippers. 
Pooling and rebates are both withln the prohibitions of the Interstate com- 
merce act, and one cannot be employed as a préventive of the other." 

On this same Hne the défendants also contend that routing by the 
initial carrier, besides breaking up the unlawful and vicious practice of 
rebates, is also to the best interests of the shipper, in that it tends to 
secure an efficient and advantageous service from the Connecting car- 
riers, not otherwise attainable, in expéditions handling of freights, by 
speedy return of cars, prompt settlement of claims for losses, better 
results from the use of refrigerator cars, etc. This argument, how- 
ever forcible it might be if addressed to Congress in support of proposed 
amendments to the commerce act, cannot be effectuai with the courts, 
whose duty it is to administer, not change, existing laws. 

Défendants' contention that the order of the commission is broader 
than its findings and conclusions cannot be maintained. The order 
relates only to the routing provision of the joint tariff on citrus fruits, 
filed by défendants and their Eastern connections with the commission, 
and does not purport to interfère with routing by an initial carrier in 
any other case. 

With référence to défendants' contention, that the complainants be- 
fore the Interstate Commerce Commission were there with unclean 
hands, it is only necessary to say that in this court the commission 
represents the public at large, and therefore no participation by said 
complainants in the unlawful practice of rebates could bar relief hère. 

My conclusions on the pooling issue render it unnecessary for me to 
pass upon any of the other questions which hâve been raised in the case. 
The défendants will be enjoined from disobedience of said order, and 
compîainant's solicitors are requested to prépare and submit a suit- 
able form of decree. 
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60VIN et al. ▼. CITY OF CHICAGO et al. (two cases), 
(Circuit Court, N. D. lUlDois, N. D. May 28, 1904.) 

1. Steeet Raileoads— Feanchises— CoNSTKTJc?rioN — Limitations. 

Since prlor to the enaetment of Aet April 10, 1872 (Laws 1871-72, p, 229, 
art. 5, § 1, subd. 24), glvlng clties organized t.hereunder power to permit, 
regulate, anfl prohibit tlie opération of street railroads witliin tlielr limits, 
sucli clties Iiad no such power, the aet of 1859 (Laws 1859, pp. 530-532), 
as amended by the acts of 1861 (Laws 1861, p. 340) and 1865 (Laws 1865. 
p. 597), incorporating the Chicago city railways and providing that such 
corporations were authorlzed and empowered to construct, maintain, and 
operate railways, etc., in the- city of Chicago and over and along such street 
or stireets, etc., within the présent or future limits of the south and west 
divisions of the city, as the city councll should authorize, constituted a 
grant to the companies named directly over the streets designated or to be 
designated, to the extent thàt the franchise granted was essential to the 
promotion of street railway facilities, and was not a mère grant to the 
city to in turn grant a franchise to the railways. 

2. Same— Teem of Géant. 

The aet bf 1859 (Laws 1859, pp. 530-532), as amended by the acts of 1861 
(Laws 1861, p. 340) and 1865 (Laws 1865, p. 597), incorporating the Chicago 
city railways, and granting necessary rights in the streets seleeted and 
thereàfter to be seleeted, provided that the railways should be constructed, 
maintalned, and operated in such manner, and on such terms and condi- 
tions, and with such rights and privilèges as the common councll has, or 
by contract with the parties may, prescribe. Held, that such provision did 
not confer on the common councll of the city power to détermine the life 
of thé grant aS to the use of the streets seleeted and to be seleeted, as well 
as the Bianner of the exercise of the railway companies' powers, but that 
the grant extended for the life of the corporation. 

8. Same— CONTBACTS— CONSTEUCTION. 

Const. 1870, art. 2, g 14, provides that the Législature shall pass no law 
making any irrévocable grant of spécial privilèges or immunlties. Article 
11, § 1, prohibits the further création of corporations by spécial laws, and 
article é, §22, prohibits any grant by spécial law of a rlght to lay down rall- 
road tracks. Article 11, § 4, déclares that the General Assembly shall not 
grant the rîght to construct any street railway within any city, town, or 
Incorporated village without requiring the consent of the local authorities 
having control of the streets, etc. By Aet April 10, 1872 (Laws 1871-72. 
p. 229, art. 5, § 1, subd. 24), the city councils of clties onganized under such 
aet were empowered to permit, regulate, aiid prohibit the locating, con- 
struction, or laying of any horse railroad in any street or public place, 
which permission was llmited to a period not exceeding 20 years. Held, 
that the aet of 1859 (Laws 1859, pp. 530-532), as amended by the acts of 
1861 (Laws 1861, p. 340) ftnd 1865 (Laws 1865, p. 597), incorporating the 
Chicago City railways, and granting to such corporations rights in such 
streets, bridges, and rivers vrtthin the présent and future limits of the 
south and vrest divisions of the city of Chicago as the common councll of 
the city should authorize, etc., did not constitute a grant in prsesenti by the 
Législature of streets designated by the city after it exercised its élection 
to adopt atid be govemed by the provisions of the aet on April 23, 1875, na 
to which streets the railway companies' rights were regulated by the city 
ordinances afCecting the same. 

4. Same— Statxjtes— Amendments— Epfect. 

Aet Feb. 19, 1859 (Laws 1859, p. 530) § 1, created certain persons a cor- 
poration under the name of the Chicago City Railway Company, and gave 
them certain powers, thereàfter enumerated, for 25 years, with rights to 
operate a street railway in the south and west divisions of the city of 
Chicago ; and section 10 (page 531) of the same aet provided that ail the 
powers and privilèges granted to such persons were conferred on certain 
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other persons by the name ot the North Chicago City Rallway Company 
for the north division, etc. Thereafter, by Act Feb. 21, 1861 (Laws 1861, 
p. 340), the flrst and second sections of the former act were amended so 
that the provision for the life of the corporation was exteuded for 99 years. 
Held, that such amendment was net limited to the rights of the Chicago 
City Rallway Company, but applled as well to the rights conferred by the 
act of 1859 on the North Chicago Rallway Company. 
6. Same— Municipal Corpobations— Charters— Time of Taking Effect. 

Act April 10, 1872 (Laws 1871-72, p. 218), provldlng a gênerai city and 
village charter to be applicable to cities voting to be governed thereby, be- 
came applicable to the city of Chicago on the date the vote in favor of 
accepting the same was counted and declared, and not on the date the vote 
was taken. 

In Equity. On bill for injunction. 

The city of Chicago is dlvided by the Chicago river and its branches, Into 
three natural divisions, known as the south, the west and the north divisions. 

Pebruary 19, 1859, the gênerai assembly of the State of Illinois passed "An 
Act to promote the construction of horse raihvays in the city of Chicago" 
(Laws 1859, pp. 530-532), providing as follows : 

Section 1. Be it enacted by the People of the State of Illinois represented in 
the General Assembly : That Franklin Parmalee, Liberty Bigelow, Henry 
Fuller and David A. Gage and their suceessors be and they are hereby created 
and constituted a body corporate and politlc by the name of the Chicago City 
Rallway Company for the term of twenty-flve years, with ail the powers and 
authority incident to corporations for the purposes hereinafter mentioned. 

Sec. 2. The said corporation Is hereby authorized and empowered to con- 
struct, maintain and operate a single or double track railway with ail neces- 
sary and eonvenient traeks for turnouts, side tracks and appendages in the city 
of Chicago and in, on, over and along such street or streets, highway or higb- 
way.s, bridge or bridges, river or rivers, witbin the présent or future limits of 
the south or west divisions of the city of Chicago as the common council of 
said city hâve authorized said corporators or any of them, or shall au- 
tborize said corporation so to do In such manner and upon such terms and con- 
dition, and with such rights and privilèges as the said common council bas 
or may by contract with said parties or any or either of them prescribe, but 
said corporation shall not be liable for the loss of any baggage carried on said 
railway kept in and under the care of its owner, his servant or agent. 

Sec. 3. The capital stock of said corporation shall be $100,000, and may be 
increased from time to time at the pleasure of said corporation. It shall be 
divided into shares of $100 each and be issued and transferred in such manner 
and upon such conditions as the board of directors of said corporation may 
direct. 

Sec. 4. Ail the corporate powers of said corporation shall be vested in and 
exercised by a board of directors and such officers and agents as said board 
shall appoint. The flrst board of directors shall consist of said Franklin Par- 
malee, Liberty Bigelow, Henry Fuller and David A. Gage, and thereafter of 
not less than three nor more than seven stockholders, at such time and in such 
manner as the said corporation shall by its laws prescribe. The said direc- 
tors shall hold their oflices untll their suceessors are eleeted and quallfled ; and 
may flll any vacancies which may happen in the board of directors by death, 
résignation or otherwise. ' They may also adopt such by-laws, rules and rég- 
ulations for the government of said corporation and the management of its 
affairs and business as they may think proper, not Inconsistent with the laws 
of this State. 

Sec. 5. The said corporation is hereby authorized to extend the said sevei-al 
railways hereln authorized to be built in the manner aforesaid to any point 
or points wlthln the county of Cook in this state ; and to enable said corpora- 
tion to construct any or ail of the railways hereln authorized or their append- 
ages, the said corporation is hereby vested with power to take and apply prl- 
vate property for the purposes and in the manner prescribed by an act entitled 
"An act to amend the law condemning right of way for purposes of Internai 
132 F.— 54 
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improvemeiit,*' àpproved June 22, 1852, and the several acts amendatory there- 
of, and may exercise ail the powers conferred upon rallroad corporations by 
the twenty-iatth ând twenty-sixth sections of "An act to provide for a gênerai 
System of rallroad incorporations," approved November 5, 1849, ascertaining 
and making recompense for ail damages sustained, agreeably to the provisions 
of the act herèinbefore flrst mentioned. 

Sec. 6. The said corporation is hereby authorized with the assent of the 
superviser of any township to lay down and maintain its said railway or rail- 
ways in, upon, over and along any common highway in said township, but in 
such manner as net to obstruct the common travel of the public over the same. 
In ail cases where vehicles shall meet the cars or carriages of said railway, 
either in the city or county, said vehicles shall give way to the cars or carriages 
on the railway. 

Sec. 7. Ail of the rlghts and privilèges granted or intended so to be to said 
Franklin Parmalee, Liberty Bigelow, Henry FuUer and their associâtes iu and 
by the ordinances of the common council and the amendments thereto, are 
hereby In ail things aiflrmed and shall pass to and become vested in the cor- 
poration hereby created. 

Sec. 8. Nothing herein contained shall authorize the construction of more 
than a single track with the nécessary turnouts, which shall only be at street 
crossings upon State street between Madison and ïweifth streets, except by 
the consent of the owners of two-thirds of the property in lineal measurement 
lying upon said State street between Madison and Twelfth streets aforesaid. 
Nor shall anything herein contained be construed to authorize the company 
hereby incorporated to permit the cars of any other rallroad company whatever, 
propelled by steam, to be run along or upon the railway of the company hereby 
incorporated. 

Sec. 9. The said company hereby Incorporated shall wlthln two years from 
the passage of this act erect, maintain and operate two rallways, one from 
Lake street to the southern boundary of the city, and one from the south 
branch of the Chicago river on Madison street to the western boundary of said 
city, and Upon f allure to do so this act and ail the privilèges and franchises 
hereby conferred shall cease and détermine. 

Sec. 10. Au the grants, powers, privilèges, immunities and franchises con- 
ferred upon, and ail dutles and obligations required ôf Franklin Parmalee, 
Liberty Bigelow, Henry FUller and David A. Gage by this act for the south 
and west divisions of the city of Chicago and the county of Cook, are hereby 
conferred upon and required bf William B. Ogden, John B. Turner, Chas. V. 
Dyer, James H. Rees and Voluntlne C. Turner by the name of the North Chi- 
cago City Railway Company for the north division of said city, and said county 
of Cook, as fully and effectually to ail intents and purposes as if they had been 
by a separate act incorporated with ail of said grants, powers, privilèges, 
Immunities and franchises, conferred upon them, and ail of said dutles and 
obligations imposed upon them, and the said last named corporation may take, 
hold, mortgage and convey rëal estate. 

February 21, 1861, the général assembly passed another act (Laws 1861, p. 
340) constltuting certain pérsons therein named a body corporate by the name 
of the Chicago West Division Railway Company, for the term of twenty-flve 
years, and providing that such corporation should possess ail the powers con- 
ferred by, and be subject to ail the provisions contained in, the second, third, 
fifth and slxth sections of the foregoing act of February 14, 1859. 

February 6. 1865, the gênerai assembly of the statQ passed another act (Laws 
1865, p. 597), the flrst and seeoiid sections of which foUow. 

Section 1. Be ît enactéd by" the People of the State of Illinois, represented 
in the General Assembly, That the flrst section of an act of said gênerai as- 
sembly, entitled "An act to promote the construction of horse rallways in thé 
city of Chicago,*' approved February 14, 1859, and the flrst section of a certain 
other act of said gênerai risfeembly, entitled "An act to authorize the extension 
of horse rallways in the city of Chicago," approved February 21, 1861, be, and 
the same are hereby so àtnended as that ail the words in said respective sec- 
tions after the woi-d "Company" therein, respectively, shall be and read as 
foUows, viz. ; I^or ninety-nine years, with ail the powers and authorlty here- 
inafter iexprëssed, or pertainlng to corporations for the purposes hereafter men- 
tioned- 
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Sec. 2. That the second section of the act flrst above referred to by its tItJe, 
and which section Is Included In and made a part of the act secondly above 
referred to by the tltle thereof, be and the same is hereby, as to both of said 
acts, so amended as to read as follows, viz. : The said corporation is hereby 
authorized and enipowered to construet, maintain and operate, a single or 
double track railway, with ail necessary and convenient traeks for turnouts, 
sidetraeks and appendages, in the city of Chicago, and in, on, over and along 
such Street or streets, highway or highways, bridge or bridges, river or rivers, 
within the présent or future limits of the south and west divisions of the city 
of Chicago, as the common council of said city hâve authorized said corpora- 
tors or any of them, or shall from time to time authorize said corporations, 
or either of them, so to do, in such manner, and upon such terms and conditions, 
and with such rights and privilèges, immunitles and exenjptions, as the said 
common council bas, or may, by contract with said parties, or any or eitlier 
of them, prescribe ; and any and ail acts or deeds of transfer of rights, privi- 
lèges or franchises, between the corporations in said several acts named, or 
any two of tliem, and ail contracts, stipulations, licenses and undertaking.s, 
made, entered into or given, and as made or amended by and betvceen the said 
common council and any one or more of the said corporations, respecting the 
location, use or exclusion of railways in or upon the streets, or any of them, 
of said city, shall be deemed and held and continued in force during the life 
hereof, as valid and effectuai, to ail Intents and purposes, as if made a part, 
and the same are hereby made a part of said several acts. 

Prier to thèse acts — August 16, 1858 — the common council had passed an 
ordinance giving permission, authority and consent to Franklin Parmalee and 
others to lay down, and operate a single or double track for street railway 
purposes in, and upon certain streets in the south division, and a certain street 
from the south division into and through the west division to the city limits, 
for the full time of twenty-flve years from the passage thereof, and thereaf ter, 
untll the city should purchase the traeks, cars and other property used in the 
construction and opération of the railways. The ordinance provided among 
other things, that the traeks should be operated with animal power only; 
should be used solely to transport passengers ; should not be elevated above the 
streets ; rates of fare ; provisions for grading, and the like. 

Pursuant to the act of 1859, the city council, May 23, 1859, gave consent, per- 
mission and authority to the Chicago City Eailway Company to lay traeks on 
other streets in the ordinances mentloned, and providing as in the ordinance 
of 1858, the character of power to be used, rates of fare, character of track, and 
the like. 

On the same day a like ordinance was passed, giving consent, authority and 
permission to the North Chicago City Railway Company, and providing that 
the rights and privilèges thus granted should continue for the full term of 
twenty-flve years and, no longer. Further ordinances were granted, both to the 
North and West Side companies from this on to 1875, when the city of Chicago 
passed from government under Its spécial charter, to government under the city 
and village act of 1872. Laws 1871-72, p. 218. 

AH of thèse ordinances gave the consent, authority and permission of the 
city to the laylng and opération of traeks ; and made provision for the manner 
of laylng traeks, the power to be used, fares to be charged, and the like. The 
ordinances contalned time limits as follows : 

For the West Side : 

Ordinance of November 18, 1861, to C. City Ry. Co. 

No provision as to time limit. 

Ordinances of March 14, 1864, and March 28, 1864. 

(Halsted street.) 

No express provision as to time limit; "subject to the conditions of the 
ordinances heretofore passed concerning said railway Company (C. W. Div.), or 
the C. C. Ey. Co." 

Ordinances of March 28, 1864, and July 11, 1864. 

(Clinton street.) 

No express provision as to time limit ; subject to régulations and conditions 
concerning other railway traeks. 
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Ordinance ôf Augufst 17; 1864. < 

No express provisions as to time llmlt ; subject to orfllnances In force re- 
specting rallways In the south and west divisions. 

Ordinance of November 13, 1871. 

No express provisions as to time lirait, but ail contracts applicable to the 
Une on Van Buren street, east of Ogden avenue (Ord. May 23, 1859), are ex- 
tended to Une authorized. 

Ordinance of March 8, 1875, and amended April 19, 1875. 

Untll October 1, A. D. 1894, and thereafter until purchase by the city and 
payment of appraised value. 

For tbe North SIde : 

Ordinance of January 18, 1864. 

No express provision as to time limit, but subject to ail the rules, limitations 
and restrictions prescribed in ordinance of May 23, 1859. 

Ordinance of August 11, 1864. 

No express provision as to llmlt of time, but subject to ail restrictions and 
conditions, rights and privilèges mentioned in ordinance of May 23, 1859. 

Ordinance of May 8, 1871, and resolutions of Company and clty as to accept- 
imce. 

No express provision as to llmlt of time,; subject to ail the restrictions and 
conditions, rights and privilèges mentioned in ordinance of May 23, 1859 ; ail 
contracts between city and Company applicable to N. Clark street Une extended 
to Center street and Lincoln avenue Une. (See also resolutions of company and 
city relating to acceptance.) 

Ordinance of NoVember 20, 1871. 

No express provision as to time limit, but subject to ail the rules, limitations 
nnd restrictions prescribed in ordinance of May 23, 1859. Act of February 6, 
1865, referred to, and déclaration made that extension of time thereby granted 
is not ratifléd. 

Ordiûances of October 26, 1874, and April 26, 1875. 

Until' October 1, 1894, and thereafter mitll purchase ofraiiway, its equip- 
ment and appurtenances by the city, and payment of appraised value thereof. 

The ordinance of April 26, 1875, covering Wells street, is included hereiu. 

The Illinois Constitution of 1870 provided that thereafter no corporation 
shouto' be created by spécial laws or its charter extended, changed or amended, 
cxcept those for charitable, ëdueatibnal, pénal, or reformatory purposes, but 
that thé 'gênerai assenibly sKould provide by gênerai laws, for the organiza- 
tlon of au corporations thereafter to be creàtéd. Article 11, § 1. 

Also, that no lavs^ should be passed by the gênerai assembly granting the right 
to construct and operate a street railroad within any city, town or Incorporated 
village, wlthout requiring the consent of the local authorities havlug the con- 
trol of the street or highway proposed to be occupied by such railroad. Article 
11, § 4. 

Also, that the gênerai assembly should pass no law granting to any corpora- 
tion the right to lay down railroad tracks, or amending existing charters, or 
grant to any corporation any spécial or exclusive privilège, immunity or f ran- 
ehise whatever. Article 4, § 22. 

Also, that there should be passed no law making any irrévocable grant of 
spécial privilèges or iinmunitles. Article 2, § 14. 

April 10, 1872, the gênerai assembly passed a gênerai city and village act 
in whlch it was provided that the councils of cities organlzed under that act, 
should hâve povper "to permit, regulate or prohibit the locating, constructing 
or laying a track of any horse railroad in any street, alley or publie place ; but 
such permission shall not be for a longer time than twenty years." Laws 
1871-72, p. 229, art. 5, § 1, subd. 24. From time to time since 1875, the council 
bas passed ordinances, granting permission and authorlty \o construct, main- 
tain and operate tracks, and extensions of tracks, to the North and West Side 
Oompanles ; flxing the llmlts of the llfe of such ordinances, some for tvrenty 
years from passage, and others for a term not exceeding twenty years and 
thereafter until purchase. 

Ordinances of outlying towns not then within the llmits of the incorporated 
city, were likewise passed, granting to the North and West Side Oompanles, 
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authorlty to constnict and operate railways beyond the llmits of the city, in 
most cases without référence to the time limits. 

In 1883 différences arose between the city and the street railway companies, 
respecting the nature and extent of the légal and contractual rights of the 
parties, and particularly as to whether the act of 1865 gave to the railway 
corporations the right to maintain and operate thelr lines to the end of the 
ninety-nine year period. The différences were not settled, but were passed over 
by a license for twenty years in the words following : 

"Sec. 5. (As amended by ordinance of August 8, 1883.) In considération of 
the acceptance by said companies of this ordinance and the several covenants 
and uudertakings herein mentioned, on behalf of the several city railway com- 
panies mentioned herein, and the exécution of said bonds, the times named 
for the opération of the railways now used or operated by either of said rail- 
way companies in the ordinances heretofore passed, granting permission and 
authority to construct, maintain and operate street railways in the streets of 
said city, are hereby extended twenty years from the passage hereof, but noth- 
ing in this section contained, or the acceptance hereof, shall in any manner im- 
pair, change or alter the existing rights, duties and obligations of the city, 
or of said companies, respectively, from and after the expiration of the said 
term of years hereinbefore mentioned." 

The bill is for an injunction to restrain the city, and Its ofiScers, from In any 
way interfering with the possession and enjoyment of the grants claimed by 
the companies, under the acts of 1859, 1861, and 1865. 

The further facts are stated in the opinion of the court. 

W. W. Gurley (John S. Miller, Wm. G. Beale, Henry Crawford, 
Joseph S. Auerbach, and Brainard Toiles, of counsel), for complain- 
ants. 

Edgar Bronson Tolman, Corp. Counsel (David T. Watson, Edwin 
Burritt Smith, and John C. Mathis, of counsel), for défendant City of 
Chicago. 

Before GROSSCUP and JENKINS, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion of the court. 

There are urgent practical reasons for a prompt décision of this case, 
in considération of which we will state the conclusions to which we 
hâve corne, omitting any élaboration of the reasons upon which our 
conclusions are based. 

The case turns chiefly on the interprétation to be put on the act of 
1859, as amended in 1861 and 1865. Section S of thèse acts falls, 
reasonably and naturally, into the following divisions: 

The Granting Part : 

"The said corporation is hereby authorized and empowered to construct. 
maintain and operate a single or double track railway with ail necessary and 
convenient traeks for turnouts, side traeks and appendages in the city of Chi- 
cago, and in, on, over and along such street or streets, highway or highways, 
bridge or bridges, river or rivers, within the présent or future limits of the 
south and west divisions of the city of Chicago." 

The Identifying Part: 

"As the common eouncil of said city hâve authorized said corporators, or 
any of thcm, or shall from time to time authorize said corporations or either 
of them so to do ;" and 

The Part Relating to Manner, Terms and Conditions: 

"In such manner, and upon such terms and conditions and with such rights 
and privilèges, immunitles and exemptions as the said common eouncil has, 
or may by contract with said parties or either of them, prescribe." 



854 132 FBDBEAL BEPORTBE. 

In giving expression to the will of the législature, each of thèse parts 
perform a distinct purpose and office; and each must be interpreted — 
not as private interest rRigllt désire, nor as pubhc interest after the 
lapse of years might desirç— -but as the législature, at the time, intended. 
The clear législative intent controls. 

The initial question, then, is this: Did the législature, in the grant- 
ing part of this section, intend to vest the street railway companies 
named, with a right to cOnStruct, maintain and operate street railways 
in the streets designated, or to be thereafter designated? Is the riglit 
thus granted derived directly from the législature, not by circumlocu- 
tion, but out of its own powers over the subject-matter? Or, was it 
intended by tjie législature that the companies named should be vested 
by this section with corporate capacity only to take grants, the power 
to make such grants being delegated to the city ? 

In answering thèse inquiries, as in the interprétation of ail statutes 
that cOine to us froiîi a considérable past, we must look, not only to the 
language actually used, but to the historical relation out of which the 
language cornes, as also to the interprétation put upon like language by 
courts speaking at, or about, that period. 

Street railways came into use about the year 1850, being twenty years 
later in origin than steam roads. In New York one of the first street 
railroads was the outgrowth of an omnibus line, and differed from it 
only in the fact that it was confined to a track. So little did street rail- 
ways figure, at that time, in the gênerai activities of the country that 
no législative authority was in existence for so much as their incorpora- 
tion. Cook on Corporations, vol. 3, par. 913. 

At first it was thought that under their gênerai power over streets, 
the municipalities in whose streets street railways were to be laid, might 
hâve power to authorize the construction and opération of such roads. 
But this view was quickly dissipated by the courts. With unanimity, 
the courts decided that the législatures of the states, alone, possessed 
such power; that the municipality had no such power; and that the 
power could be exercised by the législature without the consent of the 
municipality, or even a référence to its wishes. State v. Mayor of New 
York, etc. (1854) 3 Duer, 119 ; Chicago v. Evans (1860) 34 III. 52 ; 
People's R. Co. v. Memphis R. Co. (1860) 10 Wall. 38, 19 L. Ed. 844. 
In the latter case the Suprême Court of the United States said : 

"Such corporations" (referring to municipalities) "are usually invested with 
tlie power to lay out, open, alter, repair and.amend streets wlttiln the corporate 
limlts ; but the rule is well settled that by vlrtue of those powers, without more, 
they can not grant to an association of persons, the right to construct and main- 
tain, for a terin of years, a railway In one of the streets of the municipality 
for the transportation of pàssengers for private gain. • » * Municipal 
corporations are doubtless Invested with subordlnate législative powers to be 
exercised in the passage of ordinances for local purposes, connected with the 
public good, but they are merely derivatlve and are subject at ail tlmes to the 
législative control." 

In gênerai, the court held that the municipality had no power, in vir- 
tue of the ordinary powers possessed by such municipality, to grant a 
franchise to a street railway Company to use its streets ; and even doubt- 
ed whether such power could be constitutionally delegated by the législa- 
ture to the municipality. Thèse and other cases show the ideas of 
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public policy then held, relative to the sources from which street rail- 
way companies obtained their rights to use the streets for railway pur- 
poses. 

The language used in the section under considération, must be read 
in view of this, the then prevailing idea respecting railway grants. 
Thus viewed, it constituted a clear and definite grant of authority to 
the companies to occupy the streets — a grant direct, and not by circum- 
locntion ; a grant by the législature to the companies, not the grant of 
power to the city to grant in turn to the companies. 

True, the streets to be used are not set out by name; but they are 
set out by description, a description that fixes with certainty their 
identity as to the then past, and with equal certainty the means of 
identity as to the then future ; and it is a universal maxim in law, that 
that is certain that can be made certain. True, also, that the grant is in 
the nature of a float, not attaching to any spécifie street until such street 
has been designated ; but when the street has been designated, the 
grant attaches as of the date of the act. In that sensé, the grant is in 
prsesenti. U. S. v. Southern Pac. R. Co., 146 U. S. 593, 13 Sup. Ct. 
152, 36 L. Ed. 1091 ; St. Paul & N. P. R. Co. v. Northern Pac. R. Co., 
139 U. S. 5, 11 Sup. Ct. 389, 35 L. Ed. 77. We cannot escape the 
judgment that the législature intended, in this section, to grant to the 
companies named, directly out of its own plenary power over the sub- 
ject-matter, the streets designated, or to be designated, to the extent 
that the franchise granted was essential to the promotion of street rail- 
way facilities. 

The décisions of other courts involving like questions, lead to the 
same resuit. Atlantic City Water Works v. Consumers' Water Co., 51 
N. J. Law, 420, 17 Atl. 834; Galveston R. Co. v. Galveston, 90 Tex. 
398, 39 S. W. 96, 36 L. R. A. 33 ; New Orléans Water Works Co. v. 
Louisiana Sugar Refinîng Co., 135 U. S. 18, 8 Sup. Ct. 741, 31 L. Ed. 
607 ; Citizens' St. R. Co. v. City of Memphis (C. C.) 53 Fed. 715. 

The next inquiry is this : What is the period, or time life, of this 
législative grant? In the absence of controlling language to the con- 
trary, the life of the grant is the period fixed for the life of the corpora- 
tion. On this the décisions are unanimous. But it is urged upon us, 
that because under the acts of 1859, 1861 and 1865 the street railways 
are to be constructed, maintained and operated "in such manner, and 
upon such terms and conditions, and with such rights and privilèges as 
the common council has, or by contract with the parties shall prescribe," 
the life of the grant, as well as the manner of its exercise, is distinctly 
put within the power and disposition of the common council. 

Ordinarily, in the use of légal phraseology, the phrase "terms and con- 
ditions, rights and privilèges" is not employed to convey power over, 
or relating to the time or period throitgh which the tenure dealt with is 
intended to run; but conveys power over or relates to the means, the 
methods, and the incidents connected with the exercise of such tenure. 
Such plainly was meant to be the signification of the phrase as em- 
ployed hère. Hurd v. Whitsett, 4 Colo. 77 ; Chicago Terminal Ry. Go. 
V. Chicago, 203 111. 576, 68 N. E. 99. Had the législature meant other- 
wise — had the législature meant to put within the power and disposition 
of the common council' the period of the grant as well as the manner of 
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its exercise — apt language was at hand to express such purpose. The 
absence of such language clearly implies, to our minds, the absence of 
the purpose. 

Much is said in this connection of the significance of the words "by 
contract," employed in the clause under discussion. It is urged, as 
we understand the argument, that by the use of thèse words, the légis- 
lature indicated a légal modus through which the companies and the 
city should deal, which modus includes as well the period through which 
occupancy should run, as the manner of its exercise. The difïîculty 
with the argument, however, as any reading of the section discloses, is, 
that the modus thus pointed out does not, in the construction of the 
sentences of the section, reach forward to the granting clause at ail, 
but limits itself strictly to that portion of the section providing for 
the manner in which the grant shall be exercised. It could not, without 
violence to every rule of interprétation, be dragged forward, so as to 
apply to the essencç of the grant, or even to the means of identifying 
the streets covered by the grant. Plainly, this provision of the section 
was intended as a feasible way in which the city and the companies 
might, for given periods, fix those stipulations that relate to the physical 
side of the occupancy of the streets, or the administrative side of the 
opération of the Unes. 

Nothing better illustrâtes the législative purpose in that respect, and 
perhaps the wisdom of that purpose, than the vicissitudes through which 
the physical and administrative sides of street railways hâve since 
come. The motive power then was animal ; since, it bas been super- 
seded by cable Unes, and thèse in turn by electricity. Wood paving is 
giving way to granité and asphalt ; the size of cars used is increasing ; 
and there are many other like changes, illustra ting that while the fran- 
chise itself might run for a long period, the régulation of the manner of 
its exercise should be left pliable to the changing needs of time and 
progress. 

In any other view of the législative intent than the one stated, the 
clause of section two that follows, would be without any reasonable 
meaning. That clause reads as follows : 

"And any and ail acts or deeda of transfer of rlghts, privilèges or franchises, 
between the corporations in sald several acts named, or any two of them, and 
ail contracts, stipulations, llcenses and undertakings, made, entered into or 
given, and as made or amended by and between the sald common council and 
any one or more of the sald corporations, respecting the location, use or ex- 
clusion of railways in or upon the streets, or any of them, of said city, shall 
be deemed and held and continued in force during the life hereof, as valid and 
effectuai, to ail intents and purposes, as If made a part, and the same are 
hereby made a part of said several acts." 

This clause evidently was inserted in view of the fact that prior to 
1865, but after 1859, three street railway companies had come into the 
field, the city for that purpose being divided between them into the 
north side, the west side and the south side, each of the three companies 
stipulating to operate only within its respective territory. In thus di- 
viding the territory it had been found necessary to transfer from each 
company to one of the other companies, certain franchises, licenses and 
contracts. The purpose of the clause was to validate thèse transfer? 
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during the life of the grant, or as the phrase runs, "during the life 
hereof." 

The clause deals, it will be observed, with "franchises," with "licens- 
es," and with "contracts." Each of thèse expresses a légal relation- 
ship distinct from that expressed by the other. "Franchise" is the 
grant from the state, of authority to occupy the streets; "licenses" are 
the désignation by the council of the streets to be occupied; and "con- 
tracts" are the stipulated arrangements between the companies and the 
city, as to the manner of occupancy. Thus viewed, the effect of the 
validating clause is évident. The franchises dealt with being for the 
life of the act, the clause had the efifect to validate them in the transférée, 
as if they had been granted in the first instance to such transférée, for 
the full period for which they were intended to run. Likewise the 
licenses were validated to the transférées as if they had been in the 
first instance issued to such transférées for the full period of the act. 
But the contracts looked only to the administrative and physical sides 
of the grant, and on that account covered shorter periods. The efïect 
as to them of the clause under considération, was to validate to the 
transférées thèse contracts, as if they had been entered into in the first 
instance with such transférées. In this way each contract was intended 
to be preserved within the life of the act, but according to its own ternis 
as to time, as well as to subject-matter, as if the contract had originally 
been made with the transférée himself. The clause evidently was in 
the interest of business prévision, and thus interpreted, is intelligible, 
while if subjected to some of the interprétations suggested, it would be 
full of confusion and contrariety. 

Holding, then, as we feel ourselves bound to hold, that the right to 
construct, maintain and operate street railways in the streets designated 
and to be designated, was a grant directly from the législature, and 
that the period of such grant was the period named in the act for the 
life of the corporations, the next inquiry is, to what streets does the 
grant extend? 

Counsel for the traction interests contend that the législature had in 
mind a plan larger than the needs of the then immédiate présent; that 
the future growth of the city, and each of its divisions, was foreseen ; 
that in contemplation of such growth a service was contemplated co- 
extensive therewith ; that the législature meant to provide for the then 
and future city, not distinct railways, but a system of street railways ; 
and that upon the belief that they were obtaining a grant for such a Sys- 
tem, the companies accepted the grant, and made their investments. 

We hâve no doubt that, as a matter of fact, the législature had in 
mind, as the practical outcome of its législation, the development of a 
single railway system for each division of the city, co-extensive with 
the growth of the city, and pushing out its extensions and branches 
correspondingly as the residential belts of the city withdrew further and 
further from the business center ; so that, no matter how large the city 
grew, no portion of its population would be without street railway fa- 
cilities ; and no matter how far the residential belts of the city retreat- 
ed, the new districts would remain in the field tapped by the existing 
System. It is easy to see that such a practical purpose may hâve been 
the then public policy that lay at the basis of the grants. 
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But the question before us is not what practical outcoilie the législa- 
ture had in mind, nor what was the then prevailing public policy re- 
specting long franchises and unified management. The question before 
us is, has the législature^ by contract, bound itself to the companies by 
a grant in prsesenti, not only of the occupancy of such streets as were 
designated prior to the gping into efïect of the act of 1873, but also of 
such streets as hâve been occupied by the companies under ordinances 
since that act? 

An inspection of the constitution of 1870, and the acts of the législa- 
ture following, shows that whatever may hâve been the contract, a 
departure therefrom as the grant is now interpreted by counsel for the 
companies, has been among the purposes of the law-making powers. 
The new constitution sets itself directly against spécial législation, and 
corporations organized under spécial acts. It prohibits the further 
création of corporations by spécial laws; or any grant by spécial law 
of a right to lay down railroad tracks; or any laws that, without re- 
quiring the consent of the local authorities, would, within such mu- 
nicipality, grant street railway rights. And the gênerai assembly in 
1873 passed a gênerai city and village act, in which it was provided that 
the councils of cities organized under such act, should hâve power to 
permit, regulate, or prohibit the locating, construction or laying of any 
horse railroad in any street, alley, or public place, limiting such permis- 
sion, howeyer, to a period not to exceed twenty years. 

It is our judgment that thèse provisions, taken together, embody, in 
the attempted form of law at least, the will of the people of Illinois that 
the efficient source of ail the then future street railway grants shall be 
the municipality, not the législature. They mark the origin in Illinois, 
in the form of public law, of that home rule policy respecting street 
railways that has since prevailed ; and from that time forward, it must, 
in the absence of proof to the contrary, be presumed that the city 
council in the granting of the ordinance rights under considération, in- 
tended, not simply to designate streets in pursuance of the acts of 1859 
or 1865 as formerly, but out of its own full power over the subject-mat- 
ter thus acqyired under the law, to grant the full franchise, and to sub- 
ject such grant to the limitations imposed. Unless, therefore, the 
grants of 1859, 1861 and 1866 are to be held to be contracts, not only 
as to streets designated prior to the time when the city of Chicago went 
under the city and village act, but as to ail streets occupied since, under 
any ordinance of the council, the occupancy of such subsequently ac- 
quired streets does not fall within the législative contract claimed. This 
brings us back to the question : Has the législature, by contract, bound 
itself to the companies, by a grant in prsesenti, that covers every street 
essential to the System rights claimed ? Did the législature, even with 
an admitted policy in mind, respecting a street railway System for Chi- 
cago, intend, in the acts of 1859 and 1865, to foreclose the people of 
Illinois, through subséquent législatures, from putting into légal effect 
any change of such policy? We think not. It is not necessary to 
discuss the constitutional question involved, for in our judgment the 
grant does not, in légal effect or purport, extend to any such lengths. 
The grant involved is in the words following: 
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"Authorfzed and empowered to construct, malntain and operate a single or 
double track railway * • * In the city of Chicago, and In, on, over and 
along such streets * * • within the présent or future limita of the south 
and west divisions, as the common council of said city hâve authorized said 
corporators, or any of them, or shall from tlme to time authorize said corpora- 
tions, or either of them, so to do." 

This is not, in terms, a grant of ail the streets in the divisions named; 
nor is it in terms, at least, a grant of such streets as may be essential to 
the development of a System, or of the street railway facilities needed ; 
nor is it, in terms, a grant of specified streets to take efïect when the 
city council shall hâve made the required désignation. Were terms 
like thèse to be found in the grant und^ir considération, it, like the rail- 
road grant in Saint Paul & N. P. R. Co. v. Northern Pac. R. Co., supra, 
might, though in the nature of a float, be a grant in prgesenti, relating 
back, when the streets were in fact designated, to the date of the grant. 

In construing grants like thèse, substantial distinctions must not be 
lost sight of. The distinction between the railroad cases cited, and the 
daim under considération, is both substantial and well marked. In the 
railroad cases, the line laid out was a specified line between specified 
termini, and the time for its completion and opération was a specified 
time not long in the future. Thus was definitely fixed — leaving only 
to the future the minor physical changes that actual surveys of the 
route might indicate — the exact physical property that constituted the 
considération to be received by the people for the grant. But in the 
grant under considération, if the contention of the companies is ac- 
cepted, and the grant is made to reach the occupancy of streets in 
futuro, this prime essential élément of the supposed contract — a con- 
sidération definite and spécifie — will be absent. 

In the railroad cases, the land granted, and the location of the land, 
was with close approximation, named. The physical scope of the grant, 
subject only to its incidental minor changes, was thus predetermined. 
In the claim under considération, to the extent that it relates to streets 
in futuro, the scope of the grant is left entirely in the air. No one 
could hâve foreseen how large the System would grow, or what streets, 
or what number of streets, would be regarded as essential to its develop- 
ment. It is unusual, to say the least, that parties should contract re- 
specting a considération and a subject-matter so wholly indefinite, 
inchoate, and in futuro. 

In the railroad cases, the lines descrïbed were so definite that they 
furnished accurately, a basis for the investment; and the nature and 
extent of the field to be tapped was so fixed that it furnished an accurate 
Tsasis for the calculation of the earning power that would follow. The 
railroad grants thus presented to investors a spécifie fiscal proposition, 
which in the very nature of railway properties, could admit of no dimi- 
nution without changing. the whole financial calculation. But, in the 
grant under considération, it is évident that the investor calculated the 
value of his investment, not from what might be expected ten, twenty 
x>T forty years hence, but from what was to be immediately expected 
as the financial outcome of the lines actually laid down and operated 
under the licenses given. Thèse, as we hâve already said, are substan- 
tial distinctions, differentiating clearly the grant under considération, 
-so far as it is claimed to relate to streets in futuro, from the railroad 
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grants passéd upon by the Suprême Court. Besides, if the législature 
had intended to put under contract so large a domain of the unlcnown 
and thè future as counsel claim, apt words could hâve been found in 
which to embody such intention. Hère again, we repeat, the absence of 
the words implies the absence of the intention. 

To the extent that the city council, in virtue of the acts of 1859, 1861 
and 1^65 designated streets oil which thèse grants should act, such 
désignation being acted upon by the companies, the grants are contracts 
within the meaning of the constitution of the United States. But 
beyond that, the contract character does not extend. When the législa- 
ture, by the act of 1872, delegated to the city plenary power to grant or 
withhold franchises, and the city entered upon the exercise of that 
power, the accepting of ordinances, and the making of investments there- 
on, was, in dur judgment, no longer donc on the faith of the législative 
grant, and is no longer controlled by the terms of that grant. 

We do not hold that the state may not, if it so elects, make a grant 
as broad as the oije claimed. We do not hold that such a grant would 
not, within the meaning of the constitution, be impaired by the change 
of law embodied in the act of 1873. What we do hold is, that no such 
législative intention should be implied where it does not clearly appear, 
aijid that in the législative grants before us, no such intention satisfac- 
torily appears. 

But two other questions, of the many argued, need be noticed. It 
is insisted that the act of 1865 does not extend to the life of the north 
side grants. Read in the light of the subject-matter dealt with, it is 
our judgment that the act of 1865 was intended to carry into the act 
of 1859, ail of the amendments, precisely as if the act of 1859 had been 
re-enacted in full, with the amendments substituted for the old matter 
amended. 

: Some question was also made ^t the argument as to whether the or- 
diriance granting the use of Wells street was passed after or before the 
city had come under the city and village act. The city voted to change 
from the spécial to the city ând village charter April 23, 1875 ; the Wolis 
Street ordinance was passed April 26, 1875 ; and subséquent to this, the 
vote was counted and declared. The question raised is, whether the 
city was under the city and village act from the date of the vote, or 
from the date of the time when the vote was counted and declared. It 
is our judgment that the city went under the gênerai city and village 
act, not on the date when the vote was taken, but on the date when it 
was counted and declared; from which it follows that the Wells street 
ordinance was not a franchise granted by the city, but a license issued 
in pursuance of the acts of 1859 and 1865. 

To sum up our conclusions in one paragraph, we hold, that as to 
such ordinances as were passed by the city council prior to the counting 
of the vote at the charter élection in 1875, and accepted and acted upon 
by the railway companies, there exists, between the companies and the 
city, a contract relation, terminable by neither party without the consent 
of the other, uhtil the period named in the législative acts expires; but 
that as to streets occupied under ordinances passed after that date, the 
contract relation is to be looked for solely in the ordinances themselves. 
Upon thèse légal predicates, the status of the particular streets affected 
is easily ascertainable. 
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THH SITKA (two cases). THE BLIZA H. STRONG. THE COMMODORE. 

(District Court, W. D. New York. October 22, 1904.) 

Nos. 139, 140, 142. 

1. Collision— Steamer Leaving Anchokage— Failcbe to Give Signal. 

The steamer Sitka was one ot 25 or 30 vessels anchored beside the 
falrway In St Mary's river above the canal, waltlng for the removal of 
a bloekade, whlch prevented them from passing through. About 10 
o'clock at night she moved out from among the other anchored ressels 
Into the channel, and came Into collision wlth the steamer Strong, whlch 
had just passed the canal wlth a tow, and was proceeding up the river, 
steering on the range Ught. Neither vessel saw the other approaching 
nntll they were close together, and the collision could not be avoided. 
Held, that the SItka was in fault for not keeping an efflcient lookout 
whlch would hâve enabled her to see the Strong sooner, and also for her 
fallure to give the signal required by rule 4 of the pilot rules for the 
Great Lakes on leaving her berth, whlch fallure cast upon her the burden 
of proving that the collision was dlreetly attributable to fault of the 
other vessel ; that the Strong was not In fault for failure to sooner see 
that the Sitka was In motion, her lights being among those of numerous 
other vessels, nor for excessive speed, whlch It appeared was not more 
than six miles an hour. 

t. Same— Steamee and Tow— Contbibutobt Fatilt. 

The barge Commodore, which was In tow of the Strong, on a Une 500 
feet long, held chargeable wlth contributory fault for a collision between 
herself and the SItka, a prépondérance of the évidence showlng that 
when the Sitka struck the Strong on the starboard side she rebounded, 
and the Commodore, Instead of changlng her course to port, or follow- 
Ing the Strong, went to starboard, apparently through a mistake of the 
wheelsman In executing the master'e order. 

In Admiralty. Suits for collision. 

Harvey L. Brown, for libelants Strong Transp. Ce. and Kund Peder- 
son et al. 

A. J. Gilchrist and Potter & Potter, for Gilchrist Transp. Co., owner 
of Sitka. 

HAZEL, District Judge. Two collisions in St. Mary's river, the 
first between the lake steamers Eliza H. Strong and Sitka, the other 
between the Sitka and the barge Commodore, in tow of the first-men- 
tioned steamer, are the bases for the above-entitled actions. Libels 
were filed against the Sitka by the Strong Transportation Company, 
owner of the Eliza H. Strong, and by Kund Pederson et al., owners 
of the barge Commodore. The claimants of the Sitka brought the 
Strong into the proceeding in the latter action, and also filed an original 
libel in rem against both the Strong and the Commodore. By stipu- 
lation of the parties thèse three proceedings were heard together, the 
évidence in each case being the same. The collisions occurred between 
10 and 11 o'clock on the night of June 10, 1902, about three miles 
above Sault Ste. Marie locks, on the American side of the river. The 
steamship Strong, 225 feet keel, drawing 12 feet 6 inches forward and 
13 feet 6 inches aft, and her tow, coal and brick laden, were ascending 
the river on a voyage to the port of Portage, Mich. The Sitka, 272 
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feet keel, her draught being 17 feet 10 inches forward, and 18 feet 
aft, ladeii with 3,456 tons Of iron ore, was.down-bound irom the port 
of Marquette, Mich., to the port of Toledo, Ohio. The width of the 
navigable water at the place of accident îs about half a mile, and of the 
customary passageway, indicated by two range lights on the shore, 
about 690 feet. For a period of 31 hours prior to the disaster the 
Sitka, with the steamer Iron Age moored to her starboard side, was 
at anchor in the Point Aux Pins anchorage ground about 400 feet 
northward of the usual track of steamers. Both vessels were awaiting 
the rembval of an obstruction in the American canal to enable their 
descent through the locks. Many other vessels, whose passage was 
also belated by the blockade below, were anchored in the immédiate 
vicinity. The steamer Viking and consort were anchored about 200 
feet to the north and abreast of the Sitka. Southward 100 feet astern 
of the Sitka, nearer and parallel to the thoroughfare, was the steamship 
Houghton, lashed to the starboard side of her consort, the Madiera. 
Directiy astern of the Houghton and tow, about 500 feet distant, were 
the steamer Caledonia and conèort. The steamship Venus was also 
anchored astern of the Sitka about 1,000 feet northerly of the so-called 
"Foote.Dock Light Range." In addition to those named, within a 
distance of about a mile there were 25 or 30 vessels (about 10 being 
southward of the roadstead), ail headed in the current, displaying the 
régulation lights, and awaiting their turn to lock through the canal. 
Some of the witnesses state that the fleet numbered 40 or 50. The 
colliding steamers were under way at the time they first observed each 
other. The Strong was proceeding on her course in the channel, while 
the Sitka, having left her anchorage and made a détour, was preparing 
to straighten in the roadstead. The night was dark, the weather calm 
and clear. No unusual atmospheric conditions interfèred with sight 
or Sound. The Strong and hèr tow, displaying proper lights locked 
through the canal up-bound, and steered west-south-west three-quarters 
west on the canal ranges. When in sight of the Foote Dock Range 
her helm was slightly starboarded, and she elected to proceed on the 
south side of the sailing course with open ranges on her starboard side. 
The évidence as to her speed is in conflict, but its clear weight is that 
she continued at a speed of five or six miles an hour until the danger 
of collision was imminent. When the Strong left the canal and en- 
tered the river, her mastçr, who was on top of the pilot house, saw a 
collection of anchor lights ahead in the darkness to the northerly and 
southerly side of his course. Thèse he knew were displayed by vessels 
delayed by the blockade. The Sitka was notified to lock through the 
canal at 10:30 o'clock. Prior to heaving her anchor, it had been ar- 
ranged with the master of the Iron Age that he should assist her in 
swinging circuitously to starboard. To effectuate this intention, the 
Iron Age, still lashed to the Sitka, backed her engine, while the Sitka 
worked ahead, her wheel hard aport. As a resuit both vessels turned 
to starboard in a southerly direction and across the bow of the steamer 
Houghton. After completing the maneuver, the Iron Age, which 
had backed about 200 feet ùp the river, cast off the line, and the Sitka 
proceeded slowly ahead under à pbrt wheel at a rate not to exceed 
three miles an hour. The bow of the barge Madiera, moored to the 
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sîde of the Houghton, was a trifle ahead of the stem of the Sitka. 
According to the master of the Sitka, he first discovered the approach- 
ing lights of the ascending steamer on looking across the port quarter 
of the Madiera, He testifies that after making headway about a minute 
he noticed the green mast and range lights of the Strong, then on 
the northerly side of the pathway and about abreast of the Madiera's 
bow. In a few seconds he saw her red light, and she appeared to be 
going ahead close to the Madiera's port quarter. Instantly upon per- 
ceiving the approaching steamer, the master of the Sitka blew an 
alarm signal of four blasts, and then gave a whistle signal to the 
engineer to back strong. He then put her wheel amidships. The 
steamboats, however, came together soon after the captain of the Sitka 
first discerned the lights of the ascending steamer. The Sitka's stem 
touched the Strong amidships. The occurrences took place so quickly 
that the variance in the facts as narrated by the witnesses is not sur- 
prising. The theory of the libelant exculpates itself and condemns 
the Sitka. From the above statement it is clear that négligence is im- 
putable to one or both of the steamboats. Before placing the fault, 
however, it is necessary to understand the facts from the viewpoint of 
ail the parties. 

The respondent contends that, had the master of the Strong been 
vigilant, and her lookout compétent, the collision could hâve been 
avoided. The libelant, moreover, is accused of not seasonably seeing 
the Sitka and by a proper maneuver clearing her. Capt. Strong tes- 
tifies that he did not discover the Sitka until she was distant about 300 
feét. Her course was at right angles with that of the ascending 
steamer. He immediately blew a two-blast whistle and hard astar- 
boarded the helm., Upon receiving the danger signal, he reversed the 
engine. She began swinging to starboard, but, fearing a collision 
with an anchored vessel on the port side of the fairway, changed her 
course on the port helm and steadied amidships. He testifies that the 
steamers collided between one and two minutes from the time he dis- 
covered the Sitka. It is further claimed that the Strong, instead of 
swinging hard to starboard, should hâve swung on a hard aport helm ; 
that she erroneously assumed that the bows of the steamers were about 
to collide, and accordingly starboarded when she should hâve ported. 
This point need not be expressly decided for the reason that the danger 
of collision was inévitable prior to the asserted error, and the proximate 
cause of the collision, as will be seen presently, was due to the fault of 
the Sitka. But, even assuming such maneuver of the helm to hâve 
been a fault, little doubt exists in the mind of the court that it was 
produced by the sudden péril of the situation, and, being in extremis, 
is excusable. Other alleged faults of the Strong will be subsequently 
referred to. The stem of the Sitka, as stated, struck the ascending 
steamer amidships. She scraped or rubbed along her side 20 or 30 
feet towards the stern. Where does the fault rest? There is no gên- 
erai ground for much uncertainty as to the blâme of the Sitka for the 
collision. The testimony justifies the conclusion that négligence is 
imputable to her for not maintaining a proper lookout and in , f ailing 
to discover the Strong and consort before the situation became dan- 
gerous. It is diiificult to perceive of any substantial reason why a vig- 
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liant lookout could not havé seasonably discovered trît sleamship and 
tow. Their lights were visible to other vessels at anchof Richardson, 
wheelsman on the Viking, a witness for the Sitka, testifies that he saw 
the lights of the approaching vessel shortly after she left the canal. 
The master of the Viking states : 

"I saw a tow comlng up — saw the masthead llght of the tow comlng up — 
and we stopped heavlng up. * • * I saw It when it was on the range 
from' the canal comlng up. * • • Must hâve been down the river half a 
mile or more when I flrst saw the masthead lights." 

Why were the lights of the ascending tow visible to the Viking and 
not to the Sitka? The inquiry is pertinent. The record lias been 
searched in vain for an item of testimony showing vigilance and watch- 
fulness on the part of thé lookout and others on board the Sitka to 
discover moving vessels in the fairway. The possibility that the masts 
and funnels of the Houghton and Madiera might hâve obstructed the 
Sitka's view has not been overlooked, but such an inference is not suiifà- 
ciently clear to be persuasive. No précaution whatever appears to 
hâve been taken by the officers and crew of the Sitka to guard against 
interférence or obstructions in her navigation by other vessels in the 
fairway. Her lookout testifies that he had been at his post of duty 
several minutes before he noticed the Hghts of the Strong; that he 
looked across the Madiera, and about 100 feet south of her saw the 
green and bright lights of the ascending steamer. He did not report 
his observa.tions to the master of the Si&a, and 15 seconds elapsed be- 
fore the approaching steamer was discovered by Capt. Clark, and the 
backing signal sounded. In the meantimp the boat was steadily mak- 
ing headway towards the channel. The omission to bave a vigilant and 
sufficient lookout in the situation hère presented is a fault for which 
the Sitka is liable. The Ottawa, 3 Wall. 268, 18 L. Ed. 165 ; Cham- 
berlain et al. V. Ward et al., 21 How. 570, 16 L. Ed. 311 ; The Ariadne, 
13 Wall. 475, 20 L. Ed. 542. That the captain, who was on the 
pilot house, also failed to earlier discern the lights of the Strong is 
not material. It may be presumed that he was àttending to other 
duties. That the green and bright lights of the Strong were displayed 
on her starboard side is not questioned, nor was the condition of the 
night such as to render the lights invisible. Had the watchman on the 
forecastle been attentive to his duties, he must bave observed them. 
Had he timely seen and reported his observations, the collision doubt- 
less would bave been avoided. The conclusion that a compétent and 
sufficient lookout actually employed in the discharge of his duty would 
hâve discovered the lights of the- approaching tow in sufficient time to 
bave permitted the Sitka to back or perform a maneuver in avoidance 
of the disaster is irrésistible. 

The Sitka is also to blâme for not blowing a long blast of her whistle 
immediately after weighing anchor and clearing her berth, in compli- 
ance with rule 4 of the pilot rules of the Great Lakes, a portion of 
which. reads as follows: 

"When boats are moved from their docks or berths, and other boats are 
liable to pass from any direction toward them, they sliall give tlie san\e 
signal as in case of boats meeting at a bend ; but Immediately after clearing 
the berths so as to be fuUy in sight they shall be governed by rule 1." 
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Ruie 1 provides for giving a "head and head" signal, and imposes 
the duty on steamers to pass on the right or port side, as they shall 
détermine by sounding proper signais. Rule 4 is believed to ap- 
ply hère. Had it been complied with, can any one suppose that 
the ascending tow would not hâve been sufficiently apprised of the 
Sitka's présence and movements, and therefore enabled to guard against 
danger. The record contains no explanation for this violation of a 
salutary provision of law to regulate proper navigation and movements 
of vessels leaving their berth in the locality in question. In the circum- 
stances hère presented the burden of proof is upon the Sitka to estab- 
lish that the conséquences which ensued from the violation of a plain 
duty are directly attributable to the fault of the other steamer. Spen- 
cer on Marine Collisions, § 86 ; The Johnson, 9 Wall. 146, 19 h. Ed. 
610 ; The Frostburg (D. C.) 25 Fed. 451 ; The Transfer No. 14 (C. 
C. A.) 127 Fed. 305. The libeled vessel knew of the raising of the 
blockade, and that ships were successively ascending the St. Marys 
river, steering on the range light. The failure of the Strong to earlier 
dîscern the moving lights of the Sitka is explained by the fact that the 
vessels were anchored comparatively close together on the north side 
of the channel, and therefore it was undoubtedly difficult to distinguish 
slowly moving lights among the collection visible on the starboard side. 
The Daylight, 73 Fed. 878, 20 C. C. A. 81. Beyond doubt the slow- 
ness with which the Sitka and Iron Age turned to starboard tended to 
obscure the color lights. Hence the présence and movements of the 
Sitka were not discoverable by the watchman and others on the Strong. 
Some criticism of the conduct of the lookout on the Strong is urged by 
respondent, but, in the light of the circumstances it is believed that he 
was sufficiently vigilant and attentive to bis duties. Manifestly, a 
compliance with the rule stated would hâve resulted in a complète un- 
derstanding between the steamers as to the intention of the Sitka and 
the manner in which she desired to enter the fairway. As already 
stated, the course of the Strong was on the range light. Nothing 
apparently obstructed her movements or hindered a safe voyage through 
the river until the Sitka suddenly and unexpectedly emerged from the 
anchored fleet. The master of the Strong rightfully presumed that no 
vessels were approaching or interfering with bis course of navigation. 
He was entitled to notice that the Sitka was leaving her anchorage, 
and, not having received such notice or having been warned of her 
movements, considering the close proximity of the steamboats, the 
fault for the collision must be primarily attrîbuted to the Sitka. No 
fault is chargeable to the Strong. As indicated, her rate of speed is in 
conflict. It is admitted that she was going between five and six miles 
an hour. Her wheelsman testified that her speed was from four to 
fîve miles, the engineer five to six miles, and her captain not to exceed 
six miles an hour. Chilson and other witnesses for the respondent 
place her speed at seven and one-half to eight miles. Upon this ques- 
tion the estimâtes of those on board the tow are entitled to more 
weight and considération than those of the other witnesses. The Alex- 
ander Folsom, 52 Fed. 403, 3 C. C. A. 165. The circumstances of the 
situation do not warrant condemning the Strong for excessive speed. 
She was not advancing among the anchored fleet, but was in the usual 
132 F.— 55 
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sailing course, which was entîrely open to her. The wîdth and depth 
of water were ample, there were no craft passing up and down, no 
signais to be blown, no eddies or dangerous currents or stress of 
weather to render navigation difficult, The évidence in its entirety 
is convincing that the Sitka would not hâve been injured had she exer- 
cised the précaution demanded by the situation. Neither should the 
Strong be condemned for takitig a course in close proximity to the 
Madiera. The évidence elicited on this point is not persuasive of the 
Strong's contribution to the disaster. Although witnesses for respond- 
ent testify that the distance between the Madiera and Strong was 75 
to 100 feet, nevertheless, frotn an analysis of ail the évidence, it is be- 
lieved that the distance was in the neighborhood of 300 to 400 hundred 
feet. As between the steamers Sitka and Strong, the former alone must 
be held responsible for the collision. 

The Commodore. 

Referring to the collision between the Sitka and the Commodore, the 
évidence in behalf of the latter vessel shows that the red light of the 
Sitka was discovered when she was projected beyond the lower cluster 
of anchor lights. The Commodore's lookout was attentive to his duties, 
and warned Capt. Pederson that there would be a collision. The cap- 
tain, he testifies, quickly directed the course of the vessel to starboard, 
then hard astarboard. The Sitka was about 800 feet distant. The tow- 
line, which was about 500 feet long, slackened. Concededly the Commo- 
dore was 250 feet,at least,astern of the Strong when the vessels coUided. 
Assuming the barge to hâve sWung on a starboard helm, the efïect 
would hâve been to head her two or three points to port. Accounting 
for the collision, the Commodore claims that the Sitka slanted across 
the Strong's stem and over the towline. The impressions of the watch- 
man of the barge were that the Sitka, af ter striking the ascending 
steamer, "rebounded, slanted off, and shot fifty feet across the steam- 
boat's stern." The Sitka was perceived by Capt. Pederson at practically 
the same moment when the steamboats descried each other. Appar- 
entîy he had an abundance of time to exécute a proper maneuver to 
clear the iSitka. His testimony and that of the watchman that the 
barge ported obedient to the starboard helm is corroborated by the crew 
and by the second engineer of the Strong, but such évidence is not con- 
vincing. There is so mùch discrepancy in the testimony as to the con- 
duct and movements of the barge that the question of responsibility 
between the barge and Sitka is difficult of solution. The évident disin- 
terestedness and impartiality of the witnesses for the Sitka who tes- 
tified in this relation is, however, persuasive of the correctness of their 
narrative of the occurrence. The answer of the Sitka charges the 
barge, inter alla, with being at faUlt for not steering to port after being 
informed of the situation leàding up to the collision between the steam- 
boats. This fauIt, established by the proofs, contributed to the acci- 
dent. Although the évidence, as indicated, is in flagrant conflict, 
nevertheless a prépondérance thereof shows that the barge, by reason 
of her mismanagement, must divide the responsibility with the Sitka, 
whose fault has been pointed out. In impugning the management of 
the Commodore, the Sitka must, by a prépondérance of the évidence. 
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overcome a favorable presumption to whîch the former vessel is enti- 
tled. The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; 
American S. S. Co. v. American Steel Barge Co. et al. (C. C. A.) 129 
Fed. 65. Has that presumption been overcome? In considering the 
proofs, the gênerai rule that the testimony of officers and crew as to 
what was done on board their own vessel is entitled to greater weight 
than that of witnesses on other boats who form opinions from mère 
observations is not overlooked. The Alexander Folsom, supra; 
Van Etten v. Town of Westport (D. C.) 60 Fed. 579 ; Thames Tow 
Boat Co. V. Central R. Co. of New Jersey (D. C.) 61 Fed. 117. This 
rule, however, does not strictly apply hère. True, the witnesses upon 
whom reliance is placed were on other boats, but their testimony re- 
lates to what was actually done and said on board the Commodore at 
a critical period, when her acts or omissions tended either to avoid the 
conséquences of the Sitka's négligence or to contribute thereto. The 
claim that the Sitka was backing from the stem of the Strong is sup- 
ported by the inferences. It is quite improbable that she proceeded 
from 50 to 250 feet, as claimed, across the Commodore's towline or 
across the Strong's stern. Capt. Clark testified that directly after the 
initial collision he saw the Commodore's green light abreast of the 
Madiera's bow. Within a few seconds he saw a red light. The 
testimony is supported by a number of other witnesses on board the 
Sitka, and would seem to sustain respondent's theory that the Commo- 
dore sheered to starboard. Stress is properly placed upon the testimony 
of Capt. Chilson. He stood on the. pilot house of the Iron Age, in 
close proximity to both collisions. In relation to the Commodore col- 
lision, he testifies, in substance: 

"We then saw her [the Commodore] right after the Sitka struck the Strong. 
Saw her green light • • • about abreast of the Houghton's quarter. 
* * * The Strong was a little ahead of the Houghton when she strnck 
the Sitka. • * • Eight after the collision of the Sitka and the Strong, 
the barge seemed to take a sheer to starboard, and I saw both his Ughts, 
both colored lights." 

The witnèss Rossman, watchman on the Houghton, was in a position 
to observe the Commodore's course. He states that the barge appar- 
ently swung to starboard, and seemed to be going in between the Ma- 
diera and Sitka. Sidell, wheelsman on the Viking, testifies that the 
Sitka was backing just prior to the impact, and he heard some one on 
the Commodore shout: "Hard astarboard, hard astarboard! You 
hâve put your wheel the wrong way." Richardson, of the Viking, tes- 
tifies that the barge did not follow the steamer. He also heard some 
one shout on the Commodore, "You bave got it [the wheel] to port !" 
Capt. Richardson, of the same vessel, heard a similar remark. He 
further testifies that the Commodore was not following in the wake 
of the steamer, but heading directly across. The incorrect maneuver 
of the QJmmodore, namely, proceeding to starboard when she should 
bave ported, was such a contribution to the collision that there rnust 
be an apportionment of the damages. Had she promptly proceeded 
to port at a time when she was comparatively out of danger, the Sitka 
would not bave sustained additional injury. Furthermore, if she had 
not changed her course, nor failed to follow the Strong, it would hâve 
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been impossible to charge her with fault. The distance between her 
and the Sitka when the fact of the collision with the Strong became 
known was ample for proper maneuvers. It undoubtedly was Capt. 
Pederspn's intention to go to port, as may well be supposed from the 
directions given to the wheelsman. The barge, presumptively because 
the wheelman misplaced her wheel, turned to starboard, and hence the 
collision. ■ She was bound to use care and précaution commensurate 
with the situation. The America, 102 Fed. 767, 42 C. C. A. 617. No 
fault is attributable to the Strong for the conduct of her tow. It was 
not an act in extremis, and her wrong maneuver was not owing to any 
fault of the Sitka. Therefore, her porting her wheel when she should 
bave starboarded it is not excusable. The Elizabeth Jones, 113 U. S. 
514, 5 Sup. Ct. 468, 28 L. Ed. 812 ; The Sagua v. The Grâce (D. C.) 
43 Fed. 461. The testimony not being given orally by the witnesses 
for either party in the présence of the court, its verity must dépend 
largely on inferences, the proximity of the vessels, and the situation 
generally. 

My conclusion is that as to the collision between the Strong and 
Sitka the proximate cause of the collision was the fault on the part of 
the latter, and that such fault in and of itself was.sufficient to account 
for the disaster. A decree may be entered in favor of the Strong Trans- 
portation Company. As to the collision between the Sitka and Com- 
modore, owing to the concurrent négligence of the Commodore, both 
are condemned, and a decree may be entered for a division of the dam- 
ages. The costs in both cases rnay be apportioned between the Sitka 
and Commodore. The libel filed by the Gilchrist Transportation Com- 
pany against the Strong and the Commodore is dismissed. An order 
of référence may be made to the clerk of this court to compute the dam- 
ages. So ordered. 



COENWALL et al. v. X J. MOORE & CO. 

(District Court, N. D. Callfornia. October 24, 1904.) 

No. 12,619. 

1. SHippjiîq — Beeach ow Charter — Damages. 

The law Imposes upon a charterer who has wlthout justification re- 
fused to accept the vessel the burden of proving in mltigatlon of damages 
that the owner could with reasonable diligence hâve reduced or pre- 
vented the loss or damage occasioned by his breach; of the contract. , 

8. Same— DtJtt of Vessel to Accept iOthee Employment. 

Wljere a charterer without justification refuses to accept the vessel 
when tendered for loading, the owner Is not bound to accept such re- 
nunciation of the contract, but may at his option treat It as stlll In force ; 
and In such case he is not requlred to accept other employment for the 
vessel until the lay days for loading allowed by thé charter hâve expiredj 
and there has been an actual breach of the contract by the eharterer. 

In Admirâtty. Action for breach of charter. 
See 125 Fed. 646. 

Monroç & Cornwall, for libelants. 
Nathan H. Frank, for respondent. 



COENWALL V. J. J. MOORE & CO. 860 

DE HAVEN, District Judge. The ship Spartan was chartered to 
the défendant, a corporation, on January 16, 1903, to carry a cargo 
of grain, lumber, or other marchandise from San Francisco, the ves- 
sel's home port, to Sydney or Melbourne, as the défendant should elect. 
The charter provided for 14 lay days, to commence 34 hours after the 
vessel was at the dock ready to receive the cargo, and also contained 
the following provision : 

"Captain to furnish charterers a certifieate from charterers' marine sur- 
veyor (at San Francisco) that the vessel is In proper condition for tlie voyage. 
Should the vessel fail to pass a satisfactory survey, this charter to be void 
at charterers' option." 

On January 29, 1902, the libelants notified the défendant that the 
Spartan would be ready to receive cargo at 9 o'clock in the forenoon of 
the next day. In reply, the défendant on the same day addressed to 
the Hbelants the following letter : 

"We beg to acknowledge the receipt of your favor of even date, from which 
we perceive that you décline to accède to the suggestion contained In ours 
of yesterday. Inasmuch, therefore, as you hâve failed to furnish us vyith a 
certifieate from charterers' marine surveyor at San Francisco, that the vessel 
is in proper condition for her proposed voyage, as provided in the charter 
party, we beg to notify yOû that we avail ourselves of the option therein con- 
tained, to consider the charter party voId, and the same is accordlngly can- 
celled." 

The Spartan's managing owner replied to this letter on January 30th, 
saying : 

"As to your statement In your favor of the 29th inst, as follows: 'We 
avail ourselves of the option therein (charter party) contained to consider the 
charter party void, and the same is accordlngly cancelled,' I beg to state that 
I refuse to admit, but deny, that the sald charter party is cancelled, or voId, 
and I refuse to admit, but deny, that under such charter party and the facts 
as they exist, you hâve, or ever had any option to consider the said charter 
party void or cancelled, or otherwise than In full force and efCect, and I 
hereby respectfully notify you that I consider the said charter party to be 
in full force and efCect and uucancelled, and wlll abide by and live up to 
said charter party and ail its terms, and expect you to do the same." 

On the same day the libelants received from a ship broker the follow- 
ing written offer, which the testimony shows was sent at the suggestion 
of the défendant and on its behalf : 

"Mr. Moore informed 'js this afternoon he had cancelled charter party of 
the ship to Melbourne, etc. We can make you a firm offer on her from Puget 
Sound as follows : 40S. gidney 48/9 Melbourne N. W. F. with 20 days for 
loading and custom of the port for discharge. Ail other terms per usual 
lumber 0. P. There is also business to be had for China and West Coast, but 
must hâve refusais." 

The Spartan's managing owner, acting for the libelants, replied to this 
offer on February Ist, saying : 

"Tou are mistaken in believing that the charter party wîth J. J. Moore 
& Company has been cancelled. The charter Is still in full force and effect 
and the lay days are counting against J. J. Moore & Company, one of them' 
having paBsed. Under thèse clrcumstances there Is no necessity of consider- 
ing any further charter at présent for the ship Spartan. Should it later 
appear that J. J. Moore & Company désire to break and do break the agreement 
of charter for the ship Spartan I will tben, of course, consider any furtlier 
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offera for a new charter in order that the amount of damage In the matter 
may not be unnecessarily Indreased." 

Upon the trial of the case the court found that the défendant, in re- 
fusing to load the Spartan, was guilty of a breach of the charter party, 
and the case was referred to a United States commissioner to ascertain 
and report the amount o£ damages sustained by libelants. 125 Fed. 
646. Upon the hearing before the commissioner the parties entered into 
the f ollowing stipulation : 

"It Is agreed that If the vessel had salled upon the voyage provided for In 
the charter party, the profits to her on that voyage would hâve been three 
thousand six hundred sixty-two and 91/100 dollars ($3662.91). It is under- 
stood that this leaves open the question whether or not the libelants are en- 
titled to any damages whatsoever, under the évidence as already introduced ; 
it belng the contention of the respondent that the alleged failure to seeb 
and obtaln other employment, or accept other employment offered to them, 
during sald term, deprives them of the right of such recovery. This question 
is to be referred to the court for décision." 

1. In the former opinion in this case, 135 Fed. 646, it was said, quot- 
ing the language used in Leblond v. McNear (D. C.) 104 Fed. 826 : 

"The measure of damages In this class of actions seems to be veell settled. 
In an action agalnst the charterer of a shlp for a total breach of his contract, 
the measure of damages Is the net amount that would bave been earned by 
the vessel under the charter sued on, less the net amount earned, or whlch 
might with reasonable diligence hâve been earned, by the vessel during the 
time requlred for the performance of the voyage named in such contract of 
charter. Smith v. McGuire, 5 Hurl. & N. 544; Utter v. Chapman, 38 Cal. 659; 
Id., 43 Cal. 279 ; Ashburner v. Balchen, 7 N. Y. 262 ; Dean v. Ritter, 18 Mo. 
182 ; Steamshlp Co. v. Gard (D. C.) 59 Fed. 159 ; 3 Uth. Dam. pp. 17&-181." 

This rule, in so far as it provides for the mitigation of damages in an 
action of this character, is based upon the principle that, if a party en- 
titled to the benefit of a contract can with reasonable exertions protect 
himself from loss arising from a breach, it is his légal duty to do so. 
Heckscher v. McCrea, 24 Wend. 304. But in the application of this 
rule the law imposes upon a défendant guilty of a breach of contract 
the burdefi Of proving in mitigation of damages that the other party 
could with reasonable diligence hâve reduced or prevented the damage 
occasioned by such breach. Costigan v. Mohawk & H. R. R. Co., 2 
Denio, 609, 43 Am. Dec. 758 ; Hamilton v. McPherson, 28 N. Y. 72, 84 
Am. Dec. 330 ; Utter v. Chapman, 43 Cal. 279. There is no évidence that 
the libelants refused any offer of employment other than the one above 
referred to, or that, having refused it, they could at any time with rea- 
sonable diligence hâve obtained other employment for the Spartan dur- 
ing ail or any portion of the time which would hâve been required 
for the performance of the charter, and so it is only necessary to con- 
sider whether.it was the duty of the libelants to hâve accepted that 
offer to hâve thus protected themselves against some portion of the 
loss growing out of the subséquent action of the défendant in not load- 
ing the vessel under the charter. 

It will be seen from the foregoing statement of facts that when the 
défendant gave notice of its refusai to abide by the charter party the lay 
days had not expired, and therefore the time for the performance of the 
contract upon the part of the défendant had not yet arrived. The 
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question is thus sharply presented whether the mère notice by the de- 
fendant at that time of its intention not to perform the contract imposed 
upon the libelants the duty of accepting other employment for their ves- 
sel immediately, or did they hâve the right to waït until the expiration of 
the lay days before seeking or accepting other employment for the 
vessel? Upon both principle and authority it would seem that the 
Hbelants had the right to refuse other employment for the Spartan 
until after the expiration of her lay days under the charter. There 
was no actual breach of the charter by the défendant until after the 
expiration of the lay days therein provided for, and until such breach 
there was no obligation upon the part of the libelants to seek other em- 
ployment, unless they elected to treat the répudiation of the charter by 
the défendant as a discharge of their own obligations thereunder. In 
Kadish v. Young, 108 111. 170, 43 Am. Rep. 548, an action to recover 
damages for breach of contract for the future delivery of barley, it 
was held that the buyer could not, by giving notice before the time of 
delivery that he would not accept such delivery, impose upon the 
seller the obligation to resell the barley before the time mentioned in 
the contract for delivery, or take other steps to protect himself from 
damage. In Hochster v. De La Tour, 2 EUis & Black. (75 E. C. L.) 
678, Lord Campbell, C. J., in delivering the opinion of the court, said : 

"The man who wrongfully renounces a contract Into which he had deliber- 
ately entered cannot justly complain if he Is Immediately sued for a com- 
pensation in damages by the man whom he has Injured, and It seems reason- 
able to allow an option to the injnred party either to sue Immediately, or to 
wait till the time when the act was to be done, stlll holding it as prospeetively 
binding for the exercise of this option, which may be advantageous to the 
innocent party, and cannot be prejudiclal to the wrongdoer." 

Avery v. Bowden, 5 Ellis & Black. (85 E. C. L.) 714, is also in 
point. The facts of that case are thus stated in the headnotes : 

"By charter party, défendant agreed to load a cargo on plaintifC's shlp at 
Odessa. To a count for not loading, défendant pleaded that, before cause of 
action arose, war was declared between Kussia and Great Britain, which 
rescinded the contract. It appeared that after the ship had arrived, and 
before the déclaration of war, defendant's agent had repeatedly told the 
master that he, the agent, had no cargo for the ship, and that he had better 
go away ; but the master eontinued to require a cargo till the déclaration of 
war was known at Odessa, which was before the ship's laylng days had ex- 
pired. Held, that the refusai of the agent before the time for loading had 
expired, not belng acted on as a renunciatlon of the contract, was not a cause 
of action, and that the plea was therefore proved." 

In the opinion of the court in that case, delivered by Lord Campbell, 
C. J., it was said : 

"According to our décision of Hochster v. De La Tour, 2 B. & B. (75 E. C. 
L.) 67S, to which we adhère, if the défendant, withln the running days 
before the déclaration of war, had positlvely Informed the captaln of the 
Lebanon that no cargo had been provided or would be provided for hlm at 
Odessa, and that there was no use in his remalning there any longer, the 
eaptain might hâve treated this as a breach and renunciatlon of the contract, 
and thereupon, salling away from Odessa, he might hâve loaded a cargo at a 
friendly port from another person ; thereupon the plaintlfiC would hâve had 
a right to maîntaln an action on the charter party to recover damages equal 
to the loss he had sustained from the breach of contract on the part of the 
défendant. The language used by the defendant's agent before the déclara- 
tion ot war ean hardly be construed as amountlng to a renunciation of the 
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contract, but, if It had been much stronger, we conceive that it vvould not be 
considered as constituting a cause of action after the captain still continued 
to insist upon having a cargo in the fulfillment of the charter party." 

In Howard v. Daly, 61 N. Y. 362, 19 Am. Rep. 285, it was held that 
when a party to a contract, before the time when by its terms he is 
required to perform, renounces the obligation of his contract, "the oppo- 
site party has an option either to treat the contract as subsisting, and, 
when the day arrives for commencing to serve, to offer to perform, or 
to regard it as immediately broken and to sue before the day arrives. 
This theory of an option is not objectionable, since, before the day for 
performance arrives, a party would not be bound to accept other employ- 
ment. if ofïered, as he would be if the contract were broken ofï after 
that time" In support of this conclusion, the court quotes with approval 
the following language of Cockburn, C. J., in Frost v. Knight, L. R. 
7 Exch. 111, 1 Eng. Rep. 218, in discussing the efïect of a notice of in- 
tention not to perform a contract, when given before the time for per- 
formance has arrived : 

"The promlsee, if he pleases, may treat the notice of intention as inopera- 
tive and await the time when the contract is to be executed, and then hold 
the other party responslble for ail the conséquences of nonperformanee ; but 
in that case he keeps the contract alive for the benefit of the other party, as 
well as his own. He remains subject to ail his own obligations and liabilities 
under it, and enables the other party not only to complète the contract, if so 
advised, notwlthstanding his previous répudiation of it, but also to talce ad- 
vantage of any supervenlng circumstances whlch would justify him In declin- 
ing to complète it." 

It is undisputed in this case that, when notified by the défendant of its 
intention not to comply with the terms of the charter party, the libelants 
refused to accept such notice as a termination of the contract, and at 
once replied that they would hold themselves bound by ail of its obli- 
gations and insist upon its full performance by the défendant. In tak- 
ing this position they only exercised their légal right, and, having thus 
elected "to keep the contract alive" for the benefàt of the défendant as 
well as for themselves, they were not, under the rule announced in the 
foregoing cases, required to accept the offer to dispatch the Spartan to 
Puget Sound for a cargo at the time when that offer was made. They 
had the légal right to wait until the time for the performance of the 
contract had arrived before accepting other employment for the vessel, 
and, as there is no évidence that they refused any ofïer of cargo after 
the expiration of the lay days, or that with reasonable diligence they 
could after that time hâve obtained other employment for the Spartan, 
the libelants are entitled to recover as damages the net amount which 
would hâve been earned by the vessel under the charter, if the same had 
been fully performed by her. 

It is claimed by the libelants that, under the rule requiring them to use 
reasonable efîForts to mitigate their damages, they were not bound to ac- 
cept or seek for a cargo to be loaded at a port so far distant from that 
of San Francisco as is Puget Sound, and that upon this ground also 
they had the légal right to reject the offer to proceed to Puget Sound 
for a cargo. The conclusion that the libelants were under no légal obli- 
gation to accept this offer, because it was made before the expiration 
of the lay days, renders it unnecessary to consider this contention. 
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Let a decree be entered in favor of the libelants for the sum of 
$3,662.91, with interest from the date of the filing of the libel, and for 
costs. 



NORTON V. SHIELDS. 
(Circuit Court, S. D. New York. September 21, 1904.) 

1. CONTKACTS— Action for Bbeach— Recovebt fob Loss of Peopits. 

Where, in an action to recover for loss of profits on a contract which 
défendant refused to permit plaintiff to fully perform, the contract is 
establlshed, and tlie cost of doing the work thereunder is found by the 
jury upon suffielent évidence, the fact that such cost would hâve been 
rauch less than the contract price is immaterlal, and does not render 
a verdict for the différence objectionable as excessive. 

2. Same— Construction— When Question for Jury. 

Where a contract for the laying of water pipe in a street required the 
contracter to make "ail connections," and it was necessary to make con- 
nections between the new and the old pipe, involving the expense of 
having the water shut ofC In the latter while the connections were made, 
the question which party was required by the contract to bear such ex- 
pense is one of mixed law and fact, depending upon the intent of the 
parties, and the interprétation of the contract In that regard is a matter 
for the détermination of the jury, In the light of the clrcumstances and 
conduct of the parties. 

At Law. On motion to set aside a verdict and for a new trial. 

Donald McLean, for plaintifï. 
L. L. Kellogg, for défendant. 

HOLT, District Judge. This is a motion to set aside a verdict and 
for a new trial. The action was brought on an alleged contract by 
which the plaintiff agreed to lay certain pipes in the Boulevard, in New 
York City, between 125th street and lolth street. 

It is claimed that the verdict was excessive. This point is based upon 
the amount allowed by the jury under the fourth cause of action, which 
was a claim for damages, consisting of the loss of profits caused by the 
defendant's refusai to permit the plaintiff to perform the work under 
the alleged contract, between 114th street and 104th street. The plain- 
tiff claimed, and gave évidence to support the claim, that the contract 
price for the work was $6,695.50; that the cost of doing the work 
would hâve been $2,697.03 ; and that the profit, therefore, would hâve 
been the différence, or $3,998.47 ; and the jury rendered a verdict upon 
the fourth cause of action for that amount. The defendant's counsel 
claims that this verdict was excessive, and argues that it is incredible 
that any contract should hâve been made between thèse parties which 
would hâve given Norton a profit of 148 per cent. If a contract was 
made between the parties, the fact that the profits under it were large is 
immaterial. Whether the profits were large or small, both parties were 
bound by the contract. The only mater iality of the fact that the profits 
were large is its bearing on the credibility of the plaintiff's testimony 
that the contract was made. But there is substantially no contradiction 
in the testimony as to those provisions of the contract which fixed the 
rate of profit. There was admittedly at the outset a spécifie contract 
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evidence(;î;;by,,Norton's letter to Shields of June, 23; 1900, proposing 
upon certain .^emjs to do the work from 125th street to 104th street, 
and the letter from Shields to Norton, dated July 18, 1900, accepting 
the proposition. Under this contract Norton did the work from 125th 
street to 119th street. A pause in the work of some five or six weeks 
then occurred, owing to the fact that pipe was not furnished along the 
trench to be laid. In October, additional pipe being ready, Shields be- 
gan the work of continuing the laying of the pipe with a gang of his 
own men, claiming that the contract was at an end. Norton claimed 
that it was not. After some discussion between them, it was agreed 
that Norton should go on with the work, reducing his charge from 
$2.10 a lineal foot to $3. Norton claims that the agreement was that 
he was to complète the work to 104th street, and that the original 
agreement was simply modified by reducing the rate per lineal foot, 
and maintained in ail other respects. Shields claims that an entirely 
new agreement was made to do the work to ll4th street ; that no con- 
tract was made as to the work below 114th street ; and therefore that 
Norton was not entitled to recover at ail for any loss of profits between 
114th street and 104th street. But Shields himself admitted that the 
only réduction in the price to be paid for the work was from $2.10 to 
$2 per lineal foot. If, therefore, the new contract, or the modification 
of the original contract, did apply to the work to be done between 114th 
street and 104th street, there is nothing incredible in the idea that the 
parties entered into a contract giving such large profits, because the 
original contract, the exécution of which is admitted, fixed a rate of 
profit which, under the modified or substituted contract, was only a trifle 
less; that is, a différence of ten cents a lineal foot. The substantial 
claim pf Shields was that the new contract only covered the work to 
be done dbwn to 114th street, but he did not claim that there was any. 
change in the rate at which the work should be done, except the com- 
paratively trivial change from $2.10 to $2 per lineal foot. The fact, 
therefore, that Norton would hâve made a large profit on the work be- 
low 114th street does not tend to show that no such contract as he 
claimed was made, for the contract which admittedly was made for the 
work frorn 119th street to 114th street provided for the same profit, 
and that from 125th street to 119th street for nearly as much. 

The real différence between the parties as to the amount of the profits 
does not arise from any controversy as to the terms of the contract. 
If Norton had done the work between 114th street and 104th street un- 
der the contract as he claimed it to be, there is no doubt that the allow- 
ance pf $6,695,50, which he claims would hâve been payable under it, is 
substantially correct. The real différence between the parties as to the 
amount of profit arises from the apparent discrepancy between the évi- 
dence ofïered by the plaintiff that the fair cost of the work from 114th 
street to 104th street was $2,697.03, and the évidence offered by the 
défendant that the cost of the work, as he performed it, amounted to 
$5,834.59. But adéquate évidence was offered by the plaintiff in sup- 
port of his claim as to what the cost of the work would hâve been. 
There were varions grounds on which the plaintiff's counsel claimed 
that the defendant's figures of the cost of the work were too high, and 
of course the actual cost to Shields of doing the work was not conclusive. 
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He may hâve paîd more than others would hâve paîd. In short, the 
whole question was one for the jury. 

The défendant also clâims that the court erred in submitting to the 
jury the meaning of the provision in the contract that Norton should 
make ail connections. It was necessary at certain stages of the work 
to make connection between the new pipe and the old pipe. By the 
terms of the contract Norton was to make the connections, but in order 
to make the connections it was necessary that the city authorities should 
eut off the water. To hâve this done involved some expense. A con- 
troversy arose between the parties as to who should pay such expense ; 
Shields claiming that Norton's agreement to make the connections made 
it obligatory upon him to pay whatever was necessary to be paid as a 
preliminary to making the connections, and Norton claiming that he 
was simply obliged to make the connections when the pipes were in such 
a condition that the connections could be made. Shields paid $238.33 
for the charges for shutting off the water, and claimed that Norton 
should reimburse him for that amount. I submitted to the jury the 
question of the meaning of the provision that Norton should make the 
connections on the theory that it was a mixed question of fact and law. 
The provision that Norton should make ail connections, as used in 
the contract, is capable of either one of two meanings, and, in order to 
détermine in what sensé the parties used it, it seemed to me that it was 
necessary to consider the circumstances when the contract was made 
and the actual construction put upon the contract by the acts of the 
parties. The fact that Shields was to deliver the pipe alongside the 
trench, and that Norton was net under any obligation to do any work 
in laying the pipe until the pipe to be laid was ready at hand, and the 
fact that Shields applied to bave the water shut off and paid to the 
city officiais the charges for shutting it off, and made no claim on 
Norton for such payments until some time subsequently, were circum- 
stances, in my opinion, which the jury had a right to take into considéra- 
tion in determining the intention of the parties in the provision in the 
contract that Norton should make the connections. The gênerai rule 
is undoubtedly that the construction of a written instrument is a ques- 
tion of law for the court to détermine, but to that rule there are ex- 
ceptions. When the language employed in a contract is not free from 
ambiguity, or when its interprétation dépends upon the sensé in which 
the words were used in view of the subject to which they relate, the re- 
lation of the parties and the surrounding circumstances properly ap- 
plicable to it, the intent of the parties becomes a matter of enquiry, and 
, the interprétation of the language used is a mixed question of law 
and of fact, to be determined by a jury. Kenyon v. K. T. & M. M. 
A. Ass'n., 132 N. Y. 354, 35 N. E. 299; Smith v. Coe, 55 N. Y. 678; 
White V. Hoyt, 73 N. Y. 513; First National Bank v. Dana, 79 N. Y. 
116. 

Under the circumstances, I cannot see that any adéquate ground is 
shown for setting the verdict aside. The motion for a new trial is 
denied. 
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THE GLADIATOR. 

(District Court, S. D. New York. October 22, 1904.) 

1. Collision— TuQS Meetinq in East River— Insufficiknt LooKOtrr. 

A tug leavlng her slip on the Manhattan side of East river, wlth a 
car float on her slde, Intending to turn up the river, virhlch movement 
was delayed by the necesslty of clearing a ferryboat coming down, v^hich 
she dld not see In time to remain at her slip, held in fault for a collision 
between her tow and another tug, also coming down on the Brooklyn 
sl(Je, on the ground that she should hâve kept a more efficient lookout, 
heir vlew up the river being obscured by her tovy, which would hâve 
enabled her to sooner see the ferryboat, and that, after passing the same 
and agreelng with the other tug to pass starboard and starboard, she 
falled to promptly reverse or change her course up the river. The other 
tug also ]ield chargeable with contributory fault for proceeding at un- 
lawful speed, and for fallure to stop and back when it became obvious 
that there was danger of collision. 

In Admitalty. Suit for collision. 

James J. Macklin, for libellant. 
Wheeler, Cortis & Haight, for claîmant. 

ADAMS, District Judge. This action was brought by the libellant 
Emil K. Johnson, master of the tug Charles H. Senfï] to recover the 
damage suffered by that tug from a collision with a car float in tow 
of the tug Gladiator, on the 3rd day of June, 1903, in the East River, 
néar the Fulton Ferry slips on the Brooklyn side. The weather was fair 
and the tide ebb with a current of about 3 knots' strength. 

It appears from the pleadings and testimony that the Senff, with a 
loaded car float on her pbrt side, was proceeding from the foot of North 
Sixth Street, Brooklyn E. D., to Staten Island. The Gladiator, with 
a loaded car float on her port side, started for the claimant's dock at 
James slip on the Manhattan side of the river, at about 8.40 o'clock 
P. M. for Long Island City. As the Gladiator proceeded from her 
starting place, under full speed bells, intending to turn up the river 
under a starboard helm, and pursue a course in the middle of the 
river, or on the Manhattan side of the middle, the ferry-boat Oregon 
bound down the river from South Street, Brooklyn, to the foot of 
Roosevelt Street, Manhattan, approached the Manhattan shore and 
notified the Gladiator by a signal of two whistles that she would cross 
her bow. To this proposed manœuvre the Gladiator agreed by a simi,.a- 
signal and stopped her engines but it soon became évident to the Oregon 
that the proposed manœuvre could not be successfully carried out ■ 
and she blew a signal of one whistle to which the Gladiator also as- 
sented. The Gladiator then started up again and the Oregon passed 
closely under her stern. As the vessels cleared, the Senff, then in about 
the middle of the river, approached on the Gladiator's port hand and 
blew her a Signal of two whistles to which the Gladiator responded 
with a similar signal. The signais were repeated and the Gladiator then 
stopped and reversed. The Senff relying upon the agreed course star- 
boarded her helm and proceeded towards the Brooklyn shore. The 
Gladiator under the effectof her reversing swung down the river and 
with her float struck the Senff on her starboard side, doing some dam- 
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âge. The Gladiator thoug-h agreeing that the Senff should pass ahead, 
did not stop and reverse as soon as she should hâve done in view of the 
situation. 

The colHsion happened a short distance from the Brooklyn shore in 
the vicinity of the Fulton Ferry slips, just below the Bridge. Both 
tugs were going ahead through the water at the time, the Senfif under 
an accelerated speed from the efifect of a jingle bell and the Gladiator 
notwithstanding her reversed engine, with sufficient force to seriously 
injure the Senff. 

I find that the Gladiator was in fault for proceeding across the river 
and in the Senff's course, in violation of her agreement that the vessels 
should pass starboard to starboard. There was ample room for the 
Gladiator's intended course and doubtless if the Oregon had not inter- 
fered with the Gladiator, the latter would hâve kept to the Manhattan 
side of the river and'thë collision with the Senff would not hâve oc- 
curred. The difficulty was that the Gladiator was operating with her 
pilot's view of vessels coming down the river obscured by the cars on 
her float and her whole dépendance was upon the lookout stationed upon 
the cars on the float. This man was unlicensed and giving directions 
to the pilot on the tug, who followed them in the navigation. The 
ferry-boat was not seen in time for the Gladiator to remain in her slip, 
as she should bave done if she intended to let 'the ferry-boat pass ahead 
of her, and when a t,wo whistle course, followed by a one whistle course, 
was agreed upon with the ferry-boat, difficulty was created which event- 
uated in the disaster. The Gladiator was, therefore, in fault for not 
being of sufficient height for the pilot to see over the cars and for not 
liaving an alert lookout, that is one who would see the ferry-boat in 
time to let her pass ahead or, in any event, to so arrange the Gladiator's 
movements that the movements of the ferry-boat would not throw 
her out of position to acquire a heading up the river in time to give down 
going vessels the room they would need. The effect of the Glad- 
iator's navigation was to throw her across the river and create an im- 
pediment to navigation. 

The next question in the case is whether the Senff was guilty of any 
fault contributing to the collision. She is charged : (1) In having the 
Gladiator on her starboard hand and in not giving way ; (2) in not fully 
complying with the agreed course of two signais by keeping further to- 
wards Brooklyn; (3) excessive speed; and (4) in not stopping and 
backing. 

1. Although she actually had the Gladiator on her own starboard 
bow, I do not think that can be regarded as a starboard hand situation. 
The Gladiator was bound up the river and a two whistle course was 
proper. A natural way of passing for the vessels was to go to the star- 
l3oard of each other. The Gladiator's signais of two whistles advised 
the Senff that she considered such a course expédient. 

3. The testimony shows that the Senff kept as far towards Brooklyn 
as she reasonably could. The collision was in close proximity to that 
shore. 

3. The Senff, aided by the tide, was going about 9 miles per hour 
and thus violating the state statute. This, in connection with the next 
fault, was contributory to the collision. 
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4. It shouM have been apparent to the Senff that the Gladiator for 
some reason was not complying' with a two whistle agreement but was 
going towards Brooklyn and that if the Senff kept on, collision would 
probably occur. When the Gladiator emerged from behind the Oregon, 
the strength of the current was on the port side of her float, with the 
necessary resuit of setting the tug and tow across the river. This should 
have been obvious to the Senff and her navigation arranged accord- 
ingly. The situation required stopping and badcing on her part. Such 
action would have thrown her to the starboard and the collision doubt- 
less bïien avoided by the Gladiator passing ahead. Instead of adopt- 
ing this précaution, the Senff rang a jingle bell and the collision fol- 
lowed. 

I conclude that both vessels were in fault and that the Senff is only 
entitled to recover half damages, with interest. 

Decree accordingly, with an order of référence. 



TTNITBD STATES v. AH SOU. 

(District Court, D. Washington, N. D. July 13, 1904.) 

No. 2,62a 

1. AiJEHS— Chinesk Peesons— Maebiage. 

Where a Chlnese temale was brought Into the United States for im- 
moral purposes, and after her escape was marrled to a Chlnese inhabltant 
who was reglstered as a Chlnese laborer, but It was Questlonable whether 
the parties regarded such marriage as bona flde, it was no défense to dé- 
portation proceedings. 

2. SAMB— SLAVKBY— CONSTITtrriONAL IjAW. 

Where a Chlnese female was sold as a slave In China, and her master, 
with the assistance of other Cbinamen, brought her Into the United States 
for immoral purposes, and after her escape she was cared for at a church 
home for Chlnese women, and it appeared that a decree of déportation 
would be équivalent to remandlng her to perpétuai slavery and dégrada- 
tion, she was entitled to her discharge, under Const U. S. Amend. 13, pro- 
viding that nelther slavery nor Involuntary servitude, except as a pun- 
Ishment for crime, whereof the party shall have been duly convicted, shall 
exlst wlthln the United States. 

Hearing on appeal from an order by a United States Commissioner 
for the déportation of a Chinese woman who was imported into the 
United States as a slave in violation of the immigration laws. Order 
vacated and prisoner discharged. 

Jesse A. Frye, U. S. Atty. 

Roger S. Greene and John P, Hartman, for appellant. 

HANFORD, District Judge. From the évidence in this case, I find 
that the appellant is a Chinese woman ; that she was sold as a slave by 
her foster mother, in China, and was by her purchaser, with the assist- 
ance of another Chinaman, brought into the United States for immoral 
purposes. They were successful in imposing upon the immigration 

If 1. Cltizehshlp of the Chlnese, See notes to Gee Fook Slng v. United States, 
1 C. C. A. 212; Lee Slng Far v. United States, 35 C. C. A. 332. 
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officers by means of false représentations, and skillful use of photo- 
graphs identifying the girl as a daughter of the accomplice, and a na- 
tive of this country. By beatings and abuse, her master compelled her 
to earn money for him as a prostitute, until she escaped, and took ref- 
uge in the Chinese Women's Home of the Presbyterian Church, in the 
city of Portland, where she lived for a time, and was there married to a 
Chinese inhabitant of this country, who is registered as a Chinese la- 
borer. The marriage ceremony was performed by a minister of the 
gospel, and formai comphance with the laws of Oregon with respect to 
the solemnization of marriages is shown by the uncontradicted évidence 
of trustworthy witnesses; but the marriage bas not been consummated 
by cohabitation, and it appears to be questionable whether the parties 
themselves regard it as bona fide, or only a mère pretense creating no 
binding obligation. The woman was not contented in the home, and 
she solicited the man to marry her and become her protector. He was 
reluctant, and, by his testimony, he appears to be uncertain whether he 
is in fact the woman's husband. 

If it were proved by satisfactory évidence that the appellant's mar- 
riage was bona fide, and if her légal husband were a Chinese person of 
the privileged class, or a citizen of the United States, she would be law- 
fully entitled to dwell in this country. United Statçs v. Gue Lim (D. 
C.) 83 Fed. 136; Id., 176 U. S. 459, 30 Sup. Ct. 415, 44 L. Ed. 544; 
Hopkins V. Fâchant (C. C. A.) 130 Fed. 839. The évidence, however, 
is not sufficient to make it clear to my mind that the case cornes within 
any rule of law established by either of the cases cited. 

The case is unique and perplexing. The laws excluding Chinese im- 
migrants and women imported for immoral purposes require the court 
to cause a person in the situation of the appellant to be deported to 
China. Compliance with the statute in this case will be, in my estima- 
tion, a barbarous proceeding, for it will be équivalent to remanding the 
appellant tô perpétuai slavery and dégradation. If sent back to her 
own country, where she was by her own kindred sold to a cruel master, 
she must abandon hope ; and it is shocking to contemplate that the laws 
of our country require the court to use its process to accomplish such 
an unholy purpose. On the other hand, it is proper to consider that, 
as an outcome of a bloody civil war, the people of the United States, by 
the thirteenth amendment to the Constitution of the United States, or- 
dained that "neither slavery nor involuntary servitude, exceptUas a pun- 
ishment for crime whereof the party shall hâve been duly convicted, 
shall exist within the United States or any place subject to their juris- 
diction." This article is part of the suprême law of this land, by which 
ail branches of the government must be controlled. It is a guaranty of 
liberty, and a vital principle of our government, to secure which the 
people of this nation did not hesitate to sacrifice their most priceless 
treasures. It is not a mère abstract theory of liberty, impotent when 
subjected to the test of a practical application to the case of a helpless 
victim of oppression, but a mandate from the highest authority, requir- 
ing the exercise of ail the force necessary for the protection of the lib- 
erty of any and every individual whose right to liberty has not been for- 
feited by conviction of crime. The effort which the appellant has made 
to escape from thraldom and to rise from her condition of dégradation 
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entitles her to humane considération, and, because I can see no other 
way in which to emancipate her from actual slavery, I direct that an 
order be entered vacating the order for her déportation, and that she be 
discharged from custody, in order that she may hâve such protection 
as may be afforded by the friendly agencies which hâve intervened in 
her behalf, and the laws of this country. 



THE SURF. 
(District Court, S. D. New York. October 8, 1904.) 

1. COLtISiON— DEFENSE OF INEVITABLE ACCIDENT. 

To exoiierate a vessel from liability for a collision on the ground of 
inévitable accident, it must bave occurred wlthout any fault on her part, 
and nojtwithstanding the exercise of due care and a proper degree of 
nauttcal skill. , ,, 

2. Same— Steam Vessels Meeting — Wbong Position of Vessel ih Rivek. 

A steam yacht was prQceeding westward through Hell Gâte so near the 
shore that she was corùpelled to sheer out in order to pass other vessels, 
when her bow was caught by the flood tide, and she was unable to avoid 
collision wlth a meeting tug having two tows, which was 500 feet out 
frOffl shore, and on her proper course to pass in accordance wlth their 
agreemeijt by signal. Seld, that the collision was not the resuit of in- 
évitable accident but of négligent navigation of the yacht in the beginning 
and that she was llable for the resulting injury. 

In Admiralty. Suit for collision. 

James J. Macklin, for libelant. 
Black & Kneeland, for claimant. 

ADAMS, District. Judge; This action was brought by William 
E. Barber, as managing owner of the steamtug West Farms, to 
recover for the damages suflfered by that tug from a collision with 
the steam yacht Surf on the 25th day of August, 1903, at about 
8:30 o'clock iri the morning, in Hell Gâte, East River. 

The tug was proceeding eastward through the Gâte with two 
canal boats lashed to her port side. The Surf was proceeding 
westward, close to the shore, and coUided with the tug, striking her 
about 500 feet oiï Hallets Point, with some force and doing damage 
which, it is claimed, amounted to about $2,000. The weather was 
pleasant and the tide running flood. 

When the tug was about passing Hallets Point, some 500 feet 
ofï, the Surf swung out from the shore, which she was passing about 
lOO feet off, and struck with her stem the tug on her starboard side, 
doing the damage complained of. The vessels had by signais 
agreed upon a two whistle course, which was kept by the tug but 
the yacht's sudden swing was in violation of the agreement. No 
fault is charged against the tug but the yacht claims that owing to 
the présence of other vessels in her immédiate vicinity, she could 
not avoid the course she pursued and that the collision was inév- 
itable. 

H 1. See Collision, vol. 10, Cent. DIg. | 19. 
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In order to prevail with such a défense, it is necessary for the 
yacht to establish that the collision occurred without any fault on 
her part and notwithstanding the exercise of due care and caution 
and a proper display of nautical skill. Union Steamship Co. of 
Philadelphia v. New York & Virginia Steamship Co., 24 How. 307, 
16 L. Ed. 699. It is there said (page 313, 24 How., 16 L. Ed. 699) 
quoting from the Juliet Erskine, 6 Notes of Cases, 634, that it is 
not an inévitable accident "where a master proceeds carelessly on 
his voyage, and afterwards circumstances arise, when it is too late 
for him to do what is fit and proper to be donc." Hère the yacht 
in the beginning was proceeding too close to the shore and it is not 
a sufficient excuse for her colliding with an innocent vessel, that 
other vessels forced her to sheer out to avoid collision with them. 
The original difficulty was that the yacht took a wrong position in 
the river in going too close to Hallets Point, instead of keeping out 
in the true tide, with the resuit that when she sheered out, the tide 
caugbt her on her port bow, forced her out about 400 feet and ren- 
dered her helpless to avoid the collision, though she attempted to 
do so by reversing. It is not a case of inévitable accident but of 
négligence. Bouker v. The Delaware, 30 Fed. Cas. 970. 

Decree for the libelant, with an order of référence. 



GLASGOW SHIPOWNERS CO., Limited, y. BACON. 

(District Court, S. D. New York. October 14, 1904.) 

1. Shipping — Chabter Hibe— Foul Bottom Retabding Speed. 

In the absence of any speed warranty in a cliarter, or provision for 
doclsing and cleanlng, a claim for cbarter hire is not defeated by an un- 
clean condition of the vessel's bottom, retardlng her speed, whieh the 
charterer knew of when the eontract was made, or should hâve expected 
from the circumstances attendlng the hiring. 

In Admiralty. Suit to recover charter hire. 

Convers & Kirlin, for libellant. 

Wheeler, Cortis & Haight, for respondent. 

ADAMS, District Judge. This action was brought by the Glasgow 
Shipowners Company, Limited, to recover from Daniel Bacon the sum 
of $1,262.99, claimed to be due for hire of the steamship Nile, under a 
charter party dated July 2, 1903. This amount was deducted from the 
hire for the whole period during which the steamship was in Mr. Ba- 
con's service, on a claim that the vessel had not, owing to a foui bottom, 
attained the speed she should bave made during a voyage from Boston 
and New York to Progresso, Mexico, and Caibarien, Cuba, and retum 
to New York. 

The testimony shows that the vessel's bottom was somewhat foui, 
which retarded her progress, and the question to be determined is 
whether such fact entitles the charterer to make a déduction. 
132 F.— 56 
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There was no speed warranty in the contract but the cliarterer relies 
upon the foUowing clauses: 

"Witnesseth, That the sald ownera agrée to let, and the said Charterers 
agrée to hlre the said steamshlp from the time of dellvery, for one round 
trip from the tJ. S. to the West Indles and ^^ Mexico and „ Central America 
and or Windward Islande and ^j. North Coast South America and back. 

* * » 

1. ïhat the Owner shall provide and pay for ail provisions, wages and Con- 
sular shipping and dlscharging (ees of the Captain, Offlcers, Bngineers, Fire- 
men and Crew; shall pay for the Insurance of the vessel, also for ail the 
cabin, deck, engine-room and other necessary stores, and maintain her lu a 
thoroughly efficient state In hull and machinery for and during the service." 

The claim is that at the time of delivery to the respondent, the 
bottom was exceedipgly foui, which fact was known to the owner, 
and that by reason thereof, the_ steamship's normal speed was so much 
reduced that she required more than usual time to make the voyage 
and burried ipore coal than she should hâve donc, thereby increasing 
the respondent's expansé on thé trip to the deducted amount. 

The difficulty with the contention is that the condition of the vessel's 
bottom, which no doubt delayed her somewhat, was known to the char- 
terer when he made the contract and accepted the vessel or should 
hâve been expected. A clause of the printed form of charter provided : 

"22. That as the Steamer may be from time to time employed In tropical 
waters during the term of thls Charter, Steamer is to be docked, bottom 
cleaned and painted whenever Charterers and Master think necessary, at 
least once In every six months, and payment of the hire to be suspended until 
she is again In proper state for the service." 

This clause was stricken out before the instrument was executed, 
which distinguishes this case from Falls of Keltie S. S. Co. v. United 
States & Australasia S. S. Co. (D. C.) 108 Fed.' 416, cited by the re- 
spondent. 

The charterer hère knew that the vessel had not been docked for sev- 
eral, months and could hâve inferred from that fact that her bottom 
would not be perfectly clean during the period for which he chartered 
her. Adverse weather conditions and currents were met with, which 
with the loading and trimmingi of the vessel would account for a part 
of the delay. It can not be said to be established that the vessel was un- 
seaworthy in any sensé available to the charterer as a defence to hire 
for a part of a period during Which she was used, with an actual or im- 
puted knowledge on the charterer's part that she had not a clean bottom 
from the begiiining. There is no question of the good order of her 
machinery and with respect'to the hull, she was as efficient as the char- 
terer had a rightto expect. 

Decree for the libellant for $1,362.99 with interest. 
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PEOPLB ex rel. TARANTO v. ERLANGER, Sheriff. 

(District Court, S. D. New York. October 14, 1904.) 

1. Bankeuptct— Abeest of Bankkupt on Civil Pbocess— Habeas Corpus. 

Bankr. Act July 1, 1898, c. 641, § 9a, 30 Stat. 549 [U. S. Comp. St. 1901, 
p. 3425], which exempts a bankrupt from arrest upon civil process for a 
debt or elaim from whlch bis discharge In bankruptcy would be a release, 
applles as well to the detentiopi of a bankrupt In custody on such process, 
vehere he was taken Into custody prlor to the bankruptcy, as to the case 
of an arrest made thereafter, and a court of bankruptcy Is authorized in 
elther case to discharge hlm from such custody on a wrlt of habeas corpus. 

Pétition by Bankrupt for Writ of Habeas Corpus. 

David Hershfield, for petitioner. 

George A. McLaughlin, for John F. Golden, créditer. 

HOIvT, District Judge. This is an application upon a writ of habeas 
corpus to discharge the petitioner from imprisonment. The peti- 
tioner, Antonio Taranto, was arrested and is held in prison by the 
sheriff of New York county under an order of arrest in a civil action 
brought upon a contract debt which is provable and dischargeable in 
bankruptcy. The ground of arrest was that the défendant, after mak- 
ing the contract, disposed of his property with intent to defraud his 
creditors. The order of arrest was issued on August 31, 1904, and on 
October 8, 1904, he was adjudged a bankrupt. He now applies for 
discharge from imprisonment. 

The ninth section of the bankrupt act (July 1, 1898, c. 541, 30 Stat. 
549 [U. S. Comp. St. 1901, p. 3425]), provides that "a bankrupt shall 
be exempt from arrest upon civil process" except in certain enumerated 
cases, in which this case is not included. Judge Brown held, in Re 
Claibome (D. C.) 109 Fed. 74, that this section did not authorize bank- 
rupts to be discharged from imprisonment who had been arrested be- 
fore bankruptcy. He says in the opinion, "Section 9 seems to provide 
only for exemption from arrest upon process after bankruptcy proceed- 
ings are commenced," and he also construes gênerai order 30 to the 
same effect. My attention has not been called to any other décision 
on the point under the présent act. With the highest respect for 
Judge Brown's opinion, I am not able to concur in it. The term "ar- 
rest" is frequently used to mean the original taking of a person into 
custody, but it is an equally proper use of the word to apply it to the 
continued détention of a person in custody ; and I think that when the 
statute says that a bankrupt shall be exempt from arrest upon civil 
process, except in certain enumerated cases, it means not only that he 
shall not be taken into custody after he has become a bankrupt, but also 
that he shall not be detained in custody while he is a bankrupt. I think 
that there is nothing in the provisions of gênerai order 30 necessarily 
inconsistent with section 9 of the act, and, if there were, the provisions 
of the act must prevail. 

The question arose under section 26 of the act of March 2, 1867, c. 
176, 14 Stat. 529, the language of which was: "No bankrupt shall 
be liable to arrest during the pendency of the proceedings in bank- 
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ruptcy in any civil action unless the same is founded on some debt or 
claim from which his discharge or bankruptcy woùld not release him." 
This language seems to me somewhat more capable of the construction 
that it only applied tô an arrest beginning after the bankruptcy than 
the language of the présent act, and that was the construction put upon 
it in Massachusetts by Judge Lowell. In re Walker, 1 Lowell, 222, 
Fed. Cas. No. 17,060; Minon v. Van Nostrand, 1 Lowell, 458, Fed. 
Cas. No. 9,643. Judge Blatchford, , however, took the directly con- 
trary view. In Re Seymour, 1 Ben. 348, Fed. Cas. No. 12,684. He 
there said : 

"The purport of this provision of the twenty-sixth section is that no person 
shall be held under arrest or sulïer imprlsonment in any civil action during 
the pendency of proeeedings in bankruptcy by or agalnst hlm, whether he is 
first put under arrest after the commencement of the proeeedings, or is im- 
prisoned at the time the proeeedings are commenced, unless the action is 
founded on some debt or claim from which his discharge in bankruptcy would 
not release him." 

Admîttedly in this case the bankrupt act vacates ail attachments 
or othef liens, authorizes a stay of ail proeeedings, and, if the bankrupt 
is discharged, will discharge the debt or any judgment which might be 
recovered on it; and I cannot avoid the conviction, in view of the 
whole scheme of the bankrupt act and of the language of the section in 
question, thàt the bankru.pt in such a case is exempt from imprisonment 
under ciVit procèss. 

The jpriisoner is dischafged. 



In re COVINGTON. 
(Plstrlct Court; E. D. Noïth Carolina. October 5, 1904.) 

1. Bankeuptct— Allowanoe or Attobney's Fbes. 

A court of bankruptcy. In the exercise of its discrétion, in the allow- 
ancë of âttorney's fées from the estate will not go beyond a reasonable fee 
for sueh services as were of beneflt to the estate. 

2. Samé. 

An allowance by a référée of $50 to a banknipt's attorney and $200 to 
the attorney for creditors from an estate having $2,000 for distribution ap- 
proved. il , 

In Bankruptcy. On certificate from référée. 
See 110 Fed. 143. 

J. G. McCormick, for petitioning creditors. 
John H. Cook, for bankrupt 

PURNELIv, District Judge. The pétition for âttorney's fées certi- 
fied by référée in which the attorney for bankrupt asks for $250 and the 
attorney for petitioning creditors for $500. The référée recommends 
an allowance for the first of $50 and to the latter $200, from which rec- 
ommendation the respective parties appealed. 

The référée in this division of the district is usually very libéral in 
his allowance to attorneys ; ùsually more Hberal than the court. The 
rule for suçh allowances has beeii laid down by the Suprême Court of 
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the United States in numerous décisions, notably in Randolph v. 
Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165, where a great 
many of the authorities on the subject of allowances are collected and 
cited. The rule hère laid down, and the one attempted to be maintained 
in several opinions by this court, is that attorneys shalî be allowcd rea- 
sonable compensation for services rendered which were bénéficiai to the 
estate. Beyond that point this court bas never gone, and will not go 
in the exercise of a sound judicial discrétion. 

As to the first pétition the services seem to be in some respect, at 
least, against the interests of the estate, and some for its benefit ; and, 
in the second, while they hâve redounded to the interest of the estate, 
the court is of the opinion that the allowance is libéral. True, the case 
has been pending for some time, and it appears a little over $3,000 will 
be distributed, but the court does not feel justified in depleting the es- 
tate to the amount asked for. 

The recommendations made by the référée are therefore affirmed. 
Two hundred dollars will be allowed J. G. McCormick, Esq., and $50 
to John H. Cook, Esq. ; and it is so ordered. 



WALKBR T. HUGHES et al. 

(District Court, S. D. New York. Oetober 3, 1904.) 

1. ADMntALTT— Suit in Pebsonam— Service of Peocess, 

A citation In admiralty in a suit In personam should be personally 
serred on the défendant, or, If he cannot be found, by an attachment of 
hls property, in accordance with admiralty rule 2. Service by leavlng a 
copy of the citation witli a servant at defendant's résidence is not suffi- 
clent. 

In Admiralty. On motion to vacate service. 

Horace L. Cheyney, for libelant. 
Edward W. Norris, for respondents. 

HOLT, District Judge. This is a motion to vacate the service of a 
citation in an action in personam in admiralty. The service was made 
by exhibiting to a servant in the defendant's family, at bis résidence, 
the original citation, and leaving with her a copy thereof. There ap- 
pears to be no statute or rule of court expressly providing how cita- 
tions in admiralty shall be served, and no décisions on the point bave 
been brought to my attention. Subpœnas in equity suits in the United 
States Court may be served by leaving a copy at the defendant's rési- 
dence. Equity Rule 13. The gênerai rule at common law was that 
every process might be so served, except those which are enforced by 
proceedings for contempt. Johnston v. Robins, 3 Johns. 440 ; Jackson 
v. Grififiths, 4 Term R. 465. In Betts' Admiralty Practice (page 32) it 
is said that such a service is sufficient in an admiralty suit in personam ; 
but in Conklin's Admiralty Practice (volume 2, p. 146) and in Bene- 
dict's Admiralty Practice (section 421) it is asserted that the service 
must be personal. By the présent English practice, a citation in a 
suit in personam must be served personally, unless the court makes 
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a spécial order, authorizing it to be served in some other way. Wil- 
liams & Bruce on Admiralty, p. 328, The second admiralty rule of 
the Suprême Court and the ninth admiralty rule of this court provide, 
in substance, that if the défendant cannot be found, his goods may be 
attached. The libelant's counsel asserts that the défendant is evading 
service, but I think that the libelant's remedy is to take out a citation 
with a clause of attachment under the ninth rule. It would be a dan- 
gerous précèdent to allow a judgment in personam to be obtained with- 
out Personal service or attachment. 
Motion granted. 



In re LILLINGTON LDMBER CO. 
(District Court, E. D. North Caroline. October 5, 1904.) 

L Bankbtjptot— LiKNS — Recobding afteb Bankbuptcy of Debtob. 

A lien otlierwlse valld, which Is requlred by a statute of the state to 
be recorded wlthln 12 months, is valid and will be protected If recorded 
within that time, although after the bankruptcy of the debtor. 

In Bankruptcy. On review of order of référée. 

Godwin & Davis, for petitioning creditors. 
Stewart & Godwin, for gênerai creditors. 
C. M. Muse, for trustée. 

PURNELL, District Judge. First, the claim of Moffitt Bros., 
under the Code of North Carolina (sections 1784, 1789). The ob- 
jections filed were many, most of which were abandoned on the 
hearing, and only two in reality insisted upon ; the first being that, 
even if the lien was valid under the state laws, it was void under 
section 67f of the Bankrupt Act of July 1, 1898, c. 541, 30 Stat. 565 
[U. S. Comp. St. 1901, p. 3450]. The lien was acquired some 
months prior to the pétition in bankruptcy, but not filed until after 
the adjudication, but it seems tô hâve been filed, in accordance with 
the state statutes, within 12 months. The object of the bankrupt 
law was to préserve liens, which was the plain intention of Con- 
gress, theretofore acquired. In re Falls City Mfg. Co. (D. C.) 98 
Fed. 592; In re New York Economical Printing Co., 110 Fed. 518, 
49 G. C. A. 133 ; In re Emslie, 102 Fed. 293, 42 C. C. A. 350. Such 
a lien is that in the case at bar, but existed prior to the bankrupt's ad- 
judication, though completed after. 

The objection is that the property is not sufficiently described, 
but under the décisions of the state court, which it is unnecessary 
to cite, this exception seems to be without force. According to 
the testimony, the property was found as described in notice of 
lien, to wit, on the Salmon land. 

The ruling of the référée is therefore affirmed. 
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THE G, B. BOREN. 
(District Court, S. D. New York. October 26, 1904.) 

1. Shippinq — Damage to Caego theough Sinking of Babge — Unseawoeth- 

iness feom overloading. 

A barge which sank at a dock, after loadlng a cargo of bricks, held 
Ilable for the damage to the cargo on the ground of unseaworthinesa due 
to overloading. 

2. Same — Lien fob Cakgo Damage — Lâches in Assebting. 

The owners of a cargo of brick wlth which a barge sunk In Hudson 
river, and which remalned in the river from November until sprlng be- 
fore they could be recovered, did not, by delaying the making of a formai 
claim for damages against the vessel untll after she bad been raised and 
the cargo recovered, so that the estent of the loss could be deflnitely 
known, lose the right to assert a lien therefor as against the Insurer of 
the barge, which in the meantlme had bought and raised her, Buch pur- 
cbaser havlng knowledge that there would be damage to the cargo, and 
being chargeable wlth notice of the légal rights of the owners. 

In Admiralty. Action to recover for damage to cargo. 

Howard Chipp, for libellants. 
James J. Macklin, for claimant. 

ADAMS, District Judge. This action was brought by Lucien H. 
Washburn and John T. Washburn, the owners of 375,000 brick loaded 
at Kingston on the Hudson River, on the barge G. B. Boren, on the 
'ith day of November, 1902, for transportation to, and delivery in New 
York City. The barge was loaded at the libellants' brick yard at East 
Kingston, by certain employées of the libellants, whose wages were sub- 
sequently paid by the barge owners, under the directions of the master 
of the barge. She was then towed to Kingston Point where she was 
tied up, in company with some other barges, to await the tug boat 
which was to tow her to New York the following morning. During 
the night she sank, causing considérable injury to the cargo of brick, 
and liability for such damage is the subject of this inquiry. 

The libellants contend that the sinking was caused by unseaworthi- 
ness and leakage caused by the négligence of the master in neglecting 
to pump and in leaving the barge with no one aboard for many hours, 
without any stress of weather, during a calm night. 

The claimant, the Home Insurance Company, dénies any unsea- 
worthiness but allèges that the barge was in good order and carefully 
attended to and was ail right up to midnight, when a large steamboat 
passing down the river, proceeding at a high rate of speed, caused the 
swells or suction to bound or pound the barge against the dock, break- 
ing her moorings; that soon thereafter it was discovered that she was 
leaking and, notwithstanding ail proper efforts to keep her afloat, she 
sank with her cargo. A further defence is put forward that no claim 
was made for any damages until long after the claimant had purchased 
the barge and incurred great expense in raising her, which it would 
not hâve done had it known that any claim would be made and that 
the claim is stale and can not now be enforced against the barge. 

The testimony shows that the barge was staunch and strong, not- 
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withstanding a slight leak which had been repaired and overcome. 
She was heavily laden, however, with a freèboard from 3 to 8 inches 
and signs of listing and unsteadiness were apparent while she was being 
towed to Kingston Point, where she was to be taken in tow in the 
morning. She was there placed port side to the wharf where she was 
somewhat affected by swells from passing steamers, which proved 
dangeroUs to her and rebulted in her sinking some time during the 
night or early morning. The swells, however, would not account for 
the sinking, except in connection with her weakness through over- 
loading. Other properly loaded barges lay at the wharf that night 
withoutinjury and it was common for brick barges to withstand the 
eflfect of the swells, which were not ordinarily dangerous, owing to 
the distance at which steamers passed the place, usually on the eastern 
side of the river, J4 to ^ pf à mile away. It appears that the barge was 
unseaworthy from her manner of loading and liable for such reason. 
The Whitlieburn (D. C.) 89 Fed. 526; The Oneida (C. C. A.) 138 Fed. 
687. 

It remains to be considered whether the second defence should be 
sustained. 

The claimant was insurer of the barge and when she was sunk, sent 
a représentative to Kingston to look after its interests. He was noti- 
fied by the libellants that they intended to hold somebody responsible 
for the loss. That was in November, 1903. Some of the bricks were 
then removed but before much could be done, the river froze over and 
opérations were suspended until the spring of 1903. At the time of the 
sinking the barge was in the possession of Frank Tague under contract 
of purchase, dated about August SOth, 1902, with Schoonmaker & 
Rice. She had been in Mr. Tague's possession about three months 
during which time he was using her in the transportation of stone from 
the North RiVer to Sandy Hook and cellar dirt from the East River to 
Irvington-on-the-Hudson. After the cellar dirt business, she engaged 
in that in which she was occupied when the accident happened. She 
had also, before the occupations mentioned, been in the brick business 
but the testimony does not show what quanti ties she had carried. The 
barge was built by Rice & Company, the same Rice as Schoonmaker & 
Rice, who contracted to sell her to Mr. Tague. They made a sale of 
her to the insurance company on the 5th day of February, 1903, with- 
out advising the company of any claims against the boat although one 
of the libellants advised Rice that he meant to make somebody pay for 
the loss, beyond telling the agents of the company that he understood 
that the Washburns were going to make trouble if they could. He did 
not advise them specifically that the libellants intended to resort to the 
boat. The insurance company paid for the barge, full value apparently, 
and proceeded to raise her, thus incurring further expense. 

Upon this state of facts, the claimant contends that the libellants can 
not recover against the barge. 

I can not sustain the contention. There was no reason on the part 
of the libellants for haste in asserting their rights. The barge and 
cargo were under water for several months and the amount of loss was 
not fixed or ascertainable. The insurance company knew that the 
libellants had sufïered some loss from the accident and it was incumbent 
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on it to take notice of their légal rights and the probability that they 
would enforce them. In any event, it assumed the risk if the rights 
should be enforced. It was not necessary that the insurance Company 
should hâve direct évidence of the claim, which if established would 
constitute a lien, and the circumstances do not show that the lien was 
intended to be waived. The Atalanta, 2 Fed. Cas. 73; The Louie 
Dole (C. C.) 14 Fed. 863. 
Decree for the libellants, with an order of référence. 



SMITH et al. v. BONIFER et al. 

(Circuit Court, D. Oregon. October 20, 1904.) 

No. 2,683. 

1. Indians— Weongful Allotment of Lands— Recovebt by Heie of Pebson 
Entitled to Allotment. 

Where a sélection of lands for allotment has been made by an Indian, 
and his right to their allotment to him has attached, the act of the allot- 
ting commissioners in wrongfully allottlug them to another cannot 
operate to eut off the heirs of the person entitled to the allotment, who, 
under the act under which the allotment was made, succeed to hls in- 
terest. 

In Equity. Suit by Indians to recover lands allotted to another. On 
demurrer to bill. 

R. J. Slater and J. T. Hinkle, for complainants. 
John H. Hall, U. S. Atty., for défendants. 

BELLINGER, District Judge. Under the act of Congress of March 
3, 1885, 23 Stat. 341, providing for allotment of lands of the Umatilla 
Indian réservation to Indians residing thereon, the plaintifï Philomme 
Smith, a full-blooded Indian woman, and a member of the Walla Walla 
tribe of Indians, residing on such réservation with her family, made, 
as the head of such family, sélections of lands subject to allotment for 
her children as follôws: For George Smith, the N. E. ^ of N. W. 
% of section 29; for Sophia Smith, the S. E. >4 of N. W. yi of 
section 29; for Maggie Smith, the N. W. % of N. E. J4 of section. 
29 ; for Lura Smith, the S. W. % of N. E. j4 of section 29 ; for 
Charles Smith, the N. E. }i of N. E. }i of section 29 ; for Janie Smith, 
the S. E. ^4 of N. E. }i of section 29. James Smith, a son of said 
Philomme Smith, over 18 vears of âge at said time, selected for himself 
the W. yû of the N. W. U oi section 29. It is alleged that the land 
so selected for George, Sophia, Maggie, Lura, Charles, and Janie, and 
that selected by James, was at the time and had been long occupied by 
said Philomme and her family, who had taken possession of, settled up- 
on, inclosed, and extensively improved the same, with the consent of the 
head men of the tribe ; that notwitstanding such settlement, occupancy, 
and improvements, and the sélections so made, the allotting commis- 
sioners disregarded such sélections, and wrongfully allotted said lands 
to others, as foUows : The lands selected for said Charles, Maggie, 
Janie, and Lura were allotted to Martha Herbert, now Martha Bonifer, 
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one of the défendants; that selected for saîd George and Sophîa, and 
that selected by said James, were wrongf ully allotted to Margaret 
Boumer, now deceased; that s«ch allotments were made while the 
plaintiff Philomme Smith and her said family were in the possession 
of such lands and had the same inclosed and improved as already stated, 
and that the allottees had made nô improvements whatever thereon; 
that aftér such wrongful allotment the Secretary of the Interior caused 
the said plaintiff and her çhildren to be dispossessed of said lands and 
of their improvements, to their damage in the sum of $5,000 ; that said 
allottees had actual knowledge of the possession and improvement of 
such lands by plaîntifïs, and of the sélections made by them and in 
their behalf ; that, after thè said allotments were made, the said George, 
Sophia, and Lura, ail being minor çhildren, died, leaving as their only 
heir their father, the complainant F. A. Smith, who claims to hâve suc- 
ceeded to the rights and interests of said deceased minors in the sélec- 
tions made in their behalf; that about May 13, 1897, James Smith died, 
leaving as his only heir Elizabeth Smith, a minor aged eight years, in 
whose behalf, as well as that of Charles, Maggie, and Janie, ail minors, 
Philomme Smith brings this suit for them as next friend; that, after 
the allotments were made, Margaret Bourner died, leaving as her heirs 
Myrtle, Violet, and Edwin, minors; that Ed Bourner, one of the de- 
fendants, was the husband of said Margaret and father of said minors, 
and he claims some interest in said land, and is in possession of the 
same. 

Upon thèse facts it is clear that at least as to Charles, Maggie, and 
Janie Smith, for whom Philomme brings this suit, the court has juris- 
diction to grant the relief prayed for. There is question as to whether 
the plaintiff F. A. Smith has succeeded to the interests of the deceased 
çhildren. The act in question (the spécial act for allotments to Indians 
on the Umatilla réservation) provides that : 

"The Président shall cause patents to Issue to ail persons to whom allot- 
ments of lands shall be made under the provisions of this act, whlch sball be 
of the légal effect, and déclare that the United States does and wlll hold the 
land thus allotted, for the period of twenty-five years. In trust for the sole 
use and beneflt of the Indian to whom such allotment shall hâve been made, 
or In case of hls decease, of hIs helrs according to the laws of the state of 
Oregon, and that at the expiration of said period the United States will eon- 
vey the same by patent to said Indian, or hls heirs as aforesald, in fee, dis- 
charged of said trust and free of ail charge or Incumbrance whatsoever: 
provlded, that the law of aliénation and deseent In force In the state of 
Oregon shall apply thereto after patents hâve been executed, except as here- 
in otherwlse provlded." 

The intention of the act, that the allottee's interest, when ascertained, 
shall descend upon his death to his heirs, is without référence to the 
proviso that the law of aliénation and deseent shall apply after patents 
issue (referring, presumably, to the patent to be issued at the expira- 
tion of the 25 years during which the trust continues, although it is 
not apparent why it should hâve been thought necessary to provide 
spedally for the deseent and aliénation of thèse lands after the expira- 
tion of the trust, and when the title of the allottee who is made a citi- 
zen becomes absolute). The right of succession in the heir is not cre- 
ated by the patent. The patent is a mère déclaration of trust, in which 
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the intention that tlie heir shall take in the right of the allottee îs sliown. 
When a sélection has been made and the right to an allotment has 
attached, the act of the allotting commissioners in wrongfully allotting 
the lands to another cannot operate to eut off the heir of the person 
entitled to the allotment. The right of the heir dépends, not upon 
what was done by the allotting department, but upon what ought to 
hâve been done. "It is a well established principle that when an indi- 
vidual, in the prosecution of a right, does everything which the law 
requires him to do, and he fails to attain his right by the misconduct 
or neglect of a public officer, the law will protect him." Lytle v. The 
State of Arkansas, 9 How. 333, 13 I,. Ed. 153. It is a familiar prin- 
ciple that "where one offers to do everything upon which the acquisi- 
tion of a right dépends, and is prevented by the fault of the other side, 
his right shall not be lost by his failure." The Yosemite Valley Case, 
15 Wall. 91, 21 L. Ed. 83. 
The demurrer is overruled. 



MORRISBTT r. UNITED STATES. 

(Circuit Court, D. Oregon. October 20, 1904.) 

No. 2,707. 

1. Indianb — Allotment of Lands — Recoveey of Lands jteom Divoeoed 

WlFE. 

Plalntiff, an Indlan of the Walla Walla tribe, selected and elalmed the 
allotment to hijn of 160 acres of land In the Umatilla réservation as the 
head of a family consisting of himself and his wlfe. He alleged that, 
through the mîsrepresentation of his wife that she was a single woman, 
80 acres of the tract so selected was allotted to her, and the remalnder, 
only, to him as a single person. His wlfè afterward obtained a divorce. 
Held, that the extra allotment of 80 acres to which plaintlfif was at the 
time entitled under the law resulted from his status as a married man, 
and that after he had lost such status, presumably through his own 
fault, he had no standing In equity to recover from his wife the land 
which, If allotted to him, would hâve been on her aecount. If not in her 
right 

In Equity. Suit by Indian to recover land allotted to his divorced 
wife. On demurrer to bill. 

R. J. Slater and J. T. Hinkle, for complainant. 

John H. Hall, U. S. Atty., and T. G. Hailey, for the United States. 

BELLINGER, District Judge. Plaintiff allèges that he was a mem- 
ber of the Walla Walla band of Indians, and resided on and improved 
and inclosed the premises in question; that Julia Morrisett was his 
wife, but falsely represented to the commissioners that she was single, 
and that complainant was only entitled to an allotment as a single per- 
son, with the resuit that 80 acres of the 160 selected by complainant 
was allotted to said Julia Morrisett as a single person ; that thereafter, 
in 1892, she obtained a divorce from complainant, and subsequently 
remarried. 
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The lig^iil to the allotment of 160 acres claimed by thè complainant 
is based upoij his status as the head of a family consisting of himself 
and wife. If Julia Morrisett was his wife at the time, he was entitled 
to the allotment claimed, in considération of the duties and responsi- 
bilities towards her which that relation imposed upon him. The in- 
creased allotment in that case would hâve been, if not in her right, at 
least on her account. It would hâve been a provision for both instead 
of onç, as açtually made ; and, upon completion of title in him, her sub- 
séquent divorce, in a suit brought by her, would hâve entitled her to a 
third part of ail the real estate owned by him, and such sum of money 
in addition as the court grariting the decree might think just and 
proper. The fact that a divorce was granted her on her complaint 
raises a presumption that he forfeited the status which is the basis of 
his right to the increased allotment claimed. There is therefore no 
equity in his présent daim, and this would be true if there was no 
presumption against him of misconduct towards his wife. He would 
not be entitled in equity, after becoming legally separated from his 
wife, to bave lands awarded to him on her account that had in the 
meantime been allotted to her in her own person. Without regard 
to the causes which led to the severance of the relation between them, 
the court might, as a condition to the granting of such relief as is 
prayed for, require the complainant to do equity by securing to Julia 
Morrisett, if she was living and no allotment had been made to her, 
the land to which she would bave been entitled as a single woman. 
And, unless there is something in the allotting act inconsistent with 
such relief, the court might in any case impose a like condition, in the 
case of married persons, in the wife's favor. The maxim, "He who 
seeks equity must do equity," has application in such cases, and so, 
when "a husband or his assignée comes into a court of equity and seeks 
its aid to reach her property, the court may, under certain circumstances, 
compel the plaintiff, as a condition of obtaining relief, to secure a por- 
tion of the property to the separate use of the wife by a settlement, 
although at la^v she has no right over it." Note 1 to section 386, 
Pqmeroy's: Equity, "It is the established rule that a court of equity 
wiîl refuse its aid to give to a plaintiff what the law would give him if 
courts of law had jurisdiction, without imposing upon him conditions 
which the court considers he ought to comply with, although the sub- 
ject of the condition should be one which this court would not other- 
wise enforce." In this case, as aiready appears, the allotment which 
the law intended should be made to the husband in the joint interest 
of himself and wife was made to each of them in their several interests, 
and this allotment is precisely what the law would hâve required if 
the relation of the parties had been at the time what it afterwards be- 
çaiine. Independently of the équitable considérations mentioned, I am 
of the opinion that the légal right of the complainant to an allotment, 
depending upon his status as the husband of Julia Morrisett, was lost 
by the dissolution of their marriage, and that, inasmuch as this court 
is petitioned to direct what is in effect a new allotment, the rights of 
the complainant must be determined with référence to the status which 
he created for himself after the allotment complained of was made. 
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It is neither légal nor équitable that Julia Morrisett's représentatives 
should be deprived of the allotment made to her in order that it may 
be given to complainant upon the strength of a relation which bis mis- 
conduct destroyed. 
The demurrer is sustained. 



PATAWA V. UNITED STATES. 

(Circuit Court, D. Oregon. October 20, 1904.) 

No. 2,767. 

1. Indians— Suit to Recover Allotted Lands— Jubisdiction op Ciectiit 
Court. 

Under Act Aug. 15, 1894, c. 290, 28 Stat. 305, as amended by Act Feb. 
6, 1901, c. 217, 31 Stat. 760, whicli vests tlie Circuit Courts of tbe United 
States with jurisdictlon of suits involving tbe right of any person in 
whole or in part of Indian blood or descent to any allotment of land 
under any law or treaty, such court bas jurisdictlon of a suit by tbe 
only cblld of a deeeased Indian to recover lands allotted to bim in the 
Umiitilla réservation under Act March 3, 1885, c. 319, 23 Stat. 341, vrhlch 
provides that the lands allotted tbereunder sball be held in trust by 
the United States for the sole use and beneflt of the allottee, "or in case 
of hls decease, of his beirs, according to the laws of the state of Oregon," 
although, it is alleged that the lands are witbheld by complainant's step- 
mother under a clalm of dower therein. 

In Equitv. Suit by Indian to recover allotted lands. On demurrer 
to bill. 

James A. Fee and R. J. Slater, for plaintiff. 

John H. Hall, U. S. Atty., and T. G. Hailey, for the United States. 

BELLINGER, District Judge. About the Ist of April, 1891, certain 
lands on the Umatilla réservation were allotted to one Patawa, an In- 
dian. In May, 1894, the allottee died, leaving as his heir the complain- 
ant, and a wife, To-ka-slo-e-kim-me, the stepmother of complainant. 
who tlaims an undivided one-half interest in the allotted lands, or the 
rents, issues, and profits thereof, as dower. It is alleged that the 
wife has excluded the plaintiff from the possession of an undivided one- 
half interest in the land in question. Complainant prays for a decree 
declaring her to be the only heir at law of the deeeased, Patawa, and 
that as such heir she is entitled to the immédiate possession of the 
whole of the allotted lands. 

The act under which this suit is brought provides: 

"That ail persons who are In whole or In part of Indian blood or descent 
who are entitled to an allotment of land under any law of Congress, or who 
claim to be so entitled to land under any allotment act or under any grant 
made by Congress, or who claim to bave been unlawfuUy denied or excluded 
from any allotment or any parcel of land to which they claim to be lawfuUy 
entitled by virtue of any act of Congress, may commence and prosecute or 
défend any action, suit, or proeeeding in relation to tbelr right thereto in 
the proper Circuit Court of the United States ; and said Circuit Courts are 
hereby glven jurisdictlon to try and détermine any action, suit, or proeeeding 
arising within their respective jurisdictloûs involving the right of any 
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peraon, In wbole or In part of Indlan blood or descent, to any allotment of 
land under any law or treaty (and In sald suit the parties thereto shall be 
the claimant as plalntiff and the United States as party défendant); and 
the judgment or decree of any such court in favor of any claimant to an al- 
lotment of land shall hâve the same effect, when properly certified to the 
Secretary of the Interlor, as If such allotment had heen allowed and ap- 
proved by hlœ, but this provision shall not apply to any lands now held by 
elther of the Flve Civillzed Tribes, nor to any of the lands within the 
Quapaw Indian Agency : provided, that the right of appeal shall be allowed 
to either party as in other cases." 

The complainant allèges that she is wrongfully excluded from a 
part of the lands allotted to her father upon a claim of dower by her 
stepmother. The United States holds the légal title to the allotted 
lands in trust for the sole use and benefit of the heirs of the deceased 
allottee according to the laws of the state of Oregon. It is contended 
for the demurrer that the right of the widow to dower in thèse lands 
involves a construction of the laws of the state of Oregon and is the 
exercise of a jurisdiction probate in its character. But the right of 
dower has nothing to do with heirship, and the allotting act does not 
make the laws of Oregon apply to anything else. The complainant, 
as the sold child of the allottee, is his sole heir. That is beyond ail 
question, and there is nothing to adjudicate respecting it. The right 
of dower in this case dépends upon the allotting act. The right ex- 
ists if it can be implied from the act that the allottee's interest is with 
respect to dower subject to the rule that obtains in the case of estâtes 
of inheritance in gênerai. And so the right to dower involves the 
construction of a fédéral statute. There is no question involving a 
construction of the laws of Oregon in the case. Furthermore the 
United States, as trustée, is a necessary party in any suit affecting the 
right of possession to thèse lands or their bénéficiai ownership, and 
the only authoritv for such a suit is the act of Congress of August 15, 
1894, c. 390j 28 Stat. 305, as amended by the act of February 6, 1901, 
c. 317, 31, Stat. 760, under which this suit is brought 

The demurrer is overruled. 



UNITED STATES ex rel. ABDOO v. WILLIAMS, Immigration Com'r. 

(Circuit Courte S. D. New York. September 4, 1904.) 

1. AtiENs— Exclusion or Immigbants— Minoe Childeen of Natubalized 
Fathem. 

The status, as aliens, Of children bom in a foreign country of allen 
parents is not changed by the naturalizatlon of their father as a citizen 
of the United States by taking out his second papers while the children 
are detained In custody as immigrants at Ellis Island, and they remain 
subject to exclusion under the immigration laws for a dangerous con- 
tagions difeease contractèd before their embarkatlon; such children not 
belng afCected by Eev. St. § 2172 [U. S. Comp. St 1901, p. 1334], which 
provides that the mtnor children of persons duly haturallzed "if dwelling 
in the United States" shatll be consldered as citizens thereof. 

This is a habeas corpus to review the action of the respondent in 
holding two infant children of the relator for retum to the country 
whence they came. The facts appear in the opinion. 
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Ira Jay Dutton, for petitioner, 

Robert A. Paddock, for Commissioner of Immigration. 

LACOMBE, Circuit Judge. John Abdoo, a native of Syria and sub- 
ject of the Sultan of Turkey, came to this country some time ago — the 
précise date does not appear — and in due course, at some time prior to 
July 31, 1904, took out his first papers. His two minor cliildren, Catina 
Abdoo, aged 14, and Latifie Abdoo, aged 8, arrived in the port of 
New York on the steamship La Champagne, July 31, 1904. They had 
never been hère before. Upon arrivai they were duly examined by a 
qualified médical officer of the United States marine hospital service, 
who certified that they both had trachoma (a dangerous contagious 
disease), and were afflicted therewith at the time of their embarkation, 
and that the existence of such disease could hâve been detected at such 
time. A board of spécial inquiry thereupon investigated the case, and 
on August 4th excluded both as having such disease, at the same time 
admitting their brother, who was in sound condition. Thereupon the 
relator took out his final papers on August 10, 1904, and ap'plied for a' 
rehearing, which was granted. The board, after such hearing, unani- 
mously excluded Catina because the évidence did not satisfy them that 
she was relator's daughter. As to Latifie, although ail were satisfied 
that she had a contagious disease, a majority apparently supposed that 
the father's naturalization had changed her status, and voted to admit. 
The third member appealed, and the Department of Commerce and 
Labor held that both children were aliens and should be excluded. 

The naturalization of the father did not change the status of thèse 
children. They were born out of the limits and jurisdiction of the 
United States, their father at the time of their respective births not 
being a citizen thereof. Therefore, under Rev. St. U. S., § 1993 [U. S. 
Comp. St. 1901, p. 1268], they were born aliens. They were aliens 
when they arrived hère on July 31, 1904. The effect of their father's 
naturalization has been carefully restricted by Congress. The relevant 
parts of section 2173, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1334], 
are: "The children of persons who hâve been duly naturalized under 
any law of the United States * * * being under the âge of twenty- 
one years at the time of naturalization of their parents shall, if dwelling 
in the United States, be considered as citizens thereof." It has been 
repeatedly held that the mère being at ElHs Island in the custody of the 
immigration authorities is not a landing within the meaning of any pro- 
vision of the Revised Statutes, and that no landing has been effected 
until the immigrant has been passed by the authorities at Ellis Island. 
In re Palagano (C. C.) 38 Fed. 580 ; Nishimura Ekiu v. U. S., 143 U. 
S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146; In re Gayde (C. C.) 113 Fed. 
588. Therefore thèse children were not "dwelling in the United States" 
when their father was naturalized, and his act did not require the au- 
thorities to consider them as citizens. Being aliens and indisputably 
immigrants, the provisions of the exclusion acts apply, and, it being 
properly determined that they are within one of the excluded classes, 
the respondent has jurisdiction to hold them for déportation. The 
relator relies on In re Di Simone (D, C.) 108 Fed. 942. In that case the 
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court held that a minor child "coming to join lier father and finding him 
a naturalized citizen tould not, under the policy of the law, hâve been 
treated as an alien immigrant, so as to prohibit her from entering, how- 
ever loathsome, contagious, and dangerous a disease her sore eyes 
might hâve proven to be." And it applied the same rule when the 
parent had only taken ont first papers. Although the opinion cited is 
a carefuland elaborate one, it is unpersuasive to the conclusion that 
plain, positive, and unambiguous provisions of statute should be disre- 
garded, as* they necessarily mugt be to reach the resuit contended for. 
The subjects of naturalisation, and its results, and of immigration and 
its restrictions, rest wholly with Congress, and the policy of the law 
is what that branch of the government chooses to make it. If the law 
which it enacts works hardship, application should be made to àmend it. 
Judicial législation, under the guise of a construction of unambiguous 
words, is an imperfect remedy, and one which courts — certainly courts 
of first instance — should be slow to adopt. But in cases like the one 
at bar there is no injustice in the législation. Upon this subject Con- 
gress has expressly provided for just such a case as this. As to aliens 
generally, it is provided (section 19, Act March 3, 1903, c. 1012, 32 Stat. 
1318 [U. S. Comp. St. Supp. 1903, p. 179]) that "no alien suffering 
from a loathsome or with a dangerous contagious disease other than one 
of a quarantinable nature shall be permitted to land for médical treat- 
ment in the hospitals of the United States" ; but in the thirty-seventh 
section of the same act (32 Stat. 1321 [U. S. Comp. St. Supp. 1903, p. 
185]), is found this provision: 

"Whenever an alien shall hâve taken up hls permanent résidence In this 
country, and shall bave flied hls preliminary déclaration to become a citizen 
and thereafter shall send for his wlfe or minor children to joln him, If said 
wife, or either of said children, shall be found to be afCected with any con- 
tagious disorder, and if it bè proved that said disorder was contracted on 
board the shlp in which they came, and is so certlfled by the examining 
surgeon at the port of arrivai, such wife or children shall be held, under 
such régulations as the Secretary of the Treasury shall prescribe, until it 
shall be determined whether the disorder wlll be easily curable, or whether 
they can bé permitted to land without danger to other persons ; and they 
shall not be deported until such faets hâve been ascertained." 

Congress has thus set the limits within which the rules excluding 
aliens shall be modified, in cases where the father avails of his oppor- 
tunity to become a citizen ; and since the children of the relator do not 
come within the proviso, and are in fact aliens suffering from a con- 
tagious disease, they should be deported. 

The writ is dismissed. 
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POLK COUNTT NAT. BANK v. SCOTT et al, 

(Circuit Court of Appeals, Fiftli Circuit Oetober 4, 1904.) 

No. 1,324. 

1. FRATJDTJLENT CoNVETANCES— VOLUNTAET DEED FBOM HuSBAND TO WIFIi^— 

Peesumption of Fbaud. 

A conveyance of land from a husband to hls wlfe for a recited con- 
sidération of $1 will be deemed voluntary by a court of equlty, but it Is 
not for that reason alone conclusively presumed fraudulent and void as 
against existing creditors of the buBband, nor will it be set aside at their 
suit under a statute wbich makes vold conveyances made te defraud 
creditors merely because It is without considération, where it is shown 
that in fact there was no fraudulent intent. 

2. Same— Suit to Set Aside. 

A British subject, who resided on a farm in Florida, made a voluntary 
conveyance of tlie same to his wife, and afterward returned to England. 
At the time he was liable with others on certain notes given in Florida, 
which were secured by a conveyance to trustées of property owned by the 
makers jointly, and of greater value than the notes. He was wholly 
solvent, but had no other property of value in the United States. Held, 
that the conveyance was not fraudulent, and would not be set aside as 
such at suit of the holder of the notes who obtained judgment thereon 
by default in an action by attachment, it not being shown even that the 
property conveyed as security and remaining undisposed of was inadé- 
quate to pay the debt. 

Appeal from the Circuit Court of the United States for the Southern 
District of Florida. 

John E. Hartridge (C, C. Wilson and T. L. Wilson, on the brief), for 
appellant. 

H. K, Olliphant, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit in equity between the Polk 
County National Bank, a corporation chartered under the national bank- 
ing act, and Anna C. Scott and Carteret C. Scott, citizens of Great 
Britain. The subject of the suit is 360 acres of land in Florida. The 
purpose of the original bill filed by the national bank was to cancel as 
fraudulent the title of Anna C. Scott to the land. In défense Mrs. 
Scott filed a cross-bill seeking the cancellation of a deed which the 
complainant bank received from the sherifï of Polk county, Fia., who 
sold the land as the property of Carteret C. Scott, the husband of 
Anna C. Scott. The case was heard on the bill, cross-bill, answers, 
and testimony, and decided against the complainant and in favor 
of the défendants and cross-complainant. To show the questions in- 
volved, a statement of the facts shown by the record must be made. 
Before 1901, the Polk County Bank was organized under the state laws 
with a capital stock of $25,000. Carteret C. Scott owned $5,000 of the 
stock; E. W. Codington, Warren Tyler, and others owned the other 
stock. The bank had its office and business at Bartow, Fia. It was 
agreed between the stockholders and others to organize a national 
bank, to which the assets of the Polk County Bank should be trans- 
ferred. A. A. Parker, W. J. Emerson, Henry Esma Stuart, Anson 
133 F.— 67 
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St. Clair Ford, and W. F. Wilcox became interested with Codington, 
Tyler, and Scott in the organization of the national bank. It was there- 
after organized and chartered as the Polk County National Bank, with 
a capital stock of $50,000, and it is the appellant in this case. Before 
the organization of the national bank, and with the view to its organ- 
ization, the stockholders of the state bank sold to A. A. Parker $12,000 
of its stock. To make this sale to Parker it was necessary for the 
stockholders in the state bank to guaranty the payment of $12,000 of 
notes held by it, and also to become responsible personally that real 
estate owned by it, valued at $30,000, was in fact good for that sum. 
This was done by the stockholders executing notes payable to the state 
bank ; and the notes so made were secured, and the makers thereof in- 
demnified, by transferring to E. W. Codington and Warren Tyler, as 
trustées, the real estate and note assets so held by the state bank. When 
the complainant bank — the national bank — was organized, thèse notes, 
by agreement, became its property, being transferred to it. Codington 
and Tyler, the trustées holding the assets of the state bank, became 
respectively vice président and cashier of the national bank. The money 
paid by Parker for the stock purchased by him was used in paying part 
of the debt evidenced by the notes of the stockholders, and other pay- 
ments were made on the debt until it was ail paid except two of the 
notes, on which a balance remained due, not counting interest, of about 
$8,871. Thèse two notes are the basis of this litigation. They are 
dated June, 1891, each for $6,000, payable to the Polk County Bank 
July Ist, one iiî 1895 and the other in 1896, with interest at 10 per cent, 
after maturity, and are signed by the foUowing persons : W. J. Emer- 
son, Warren Tyler, E. W. Codington, Henry Esma Stuart, Carteret 
C. Scott, Anson St. Clair Ford, and Warren Tyler, assuming the re- 
sponsibility of W. F. Wilcox. The payment of the notes is by in- 
dorsement on them guarantied by the Polk County Bank. Before 
1891 Carteret C. Scott owned the 360 acres of land, the subject of 
this suit. It is worth now about $10,000. He and his wife, Anna C. 
Scott,_ resided on it. On January 10, 1893, Carteret C. Scott, for $1 
and "in considération of love and affection," conveyed the land to his 
wife. The deed was prepared by attorneys who sometimes represented 
the complainant bank, and was duly filed for record and recorded in 
the proper office January 11, 1893. In 1893 the Scotts left Florida and 
retumed to England, having first placed the land in the possession of 
a tenant or agent for Mrs. Scott. Excepting the claim sued on in this 
case, he owed but few debts in Florida, ail of which he paid before 
leaving the state. The évidence shows that ail parties concerned be- 
lieved, and had good reason to believe, that the debt in question hère 
was amply secured by assets transferred to Codington and Tyler as 
trustées. Carteret C. Scott owned about the date of his conveyance to 
his wife no property in the United States of any considérable value, 
but had $80,000 in property in Great Britain. On January 1, 1897, 
the trustées, Warren Tyler and E. W. Codington, made a report, a copy 
of which they sent to Carteret C. Scott, in which it is shown that there is 
still due on the notes made by Scott and others $8,871.40 (and interest), 
and to secure this they held $6,050 in notes uncollected, "of which half 
ought to be realized upon in time." The report also shows that they 
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also held 14 pièces of real estate, which they briefly describe and 
value separately, the aggregate value being $15,000. They conclude 
their report by saying that "the above is good property at thèse figures, 
and with any demand at ail for property should net us thèse amounts, 
which would easily enable us to cancel ail indebtedness and make a sub- 
stantial dividend to the shareholders." . A freeze occurred in Florida 
in December, 1894, and February, 1895. The évidence shows that it 
greatly lessened the value of real estate, and that the fall in value oc- 
curred immediately after the freeze. It appears, however, that there 
has been no decrease in values since January, 1897, the date of the re- 
port of the trustées in which they state that the real estate held by them 
is worth nearly double the amount of Scott's debt to the complainant. 
So far as the record shows, thèse trustées, one of them the vice prési- 
dent and the other the cashier of the appellant bank, still hold this prop- 
erty to secure the debt to the bank. On May 38, 1901, the national 
bank brought suit by attachment against Carteret C. Scott for $8,645.70, 
balance on the two notes. No one of the other joint makers of the 
notes was sued. The writ was levied on the real estate theretofore 
conveyed by Scott to his wife. Notice having been given by publica- 
tion, judgment by default was rendered against Scott on October 9, 
1901, for $9,832.30 and costs, the land levied on was sold by the sheriff, 
and purchased for $2,000 by the national bank, and on December 6, 
1901, the sheriff conveyed the land to the purchaser. 

We hâve only to apply the law to the foregoing facts. There is in 
Florida, as in other states, a statute making void as against creditors 
conveyances intended to delay or defraud them. Rev. St. Fia. 1892, 
§ 1991. A voluntary conveyance is one without any valuable considéra- 
tion. At law, if there is a valuable considération, no matter if it is 
inadéquate or even trivial, the conveyance is not deemed voluntary. 
But it is otherwise in a court of chancery. In equity, when the con- 
sidération is inadéquate, the conveyance,- at the suit of existing credit- 
ors of a grantor, will be regarded as having been made with the design 
on his part to make a gift to the grantee of the différence between the 
price paid and the actual value of the property. The valuable considéra- 
tion recited in the deed by Scott to his wife being merely nominal, 
the conveyance in this court must be deemed voluntary. The fact is 
that Scott gave the land to his wife. The validity of the transaction is 
therefore governed by the law relating to voluntary conveyances. The 
contention of the appellant is, in effect, that a voluntary conveyance 
made by the husband to his wife is, under ail circumstances, void as 
against existing creditors of the husband ; that such deed is fraudulent 
as matter of law. It cannot be denied that formerly this view was 
sustained both in England and in this country by distinguished author- 
ity. Townsend v. Windham, 2 Vesey, 10; Reade v. Livingston, 3 
Johns. Ch. 481, 8 Am. Dec. 520. But this harsh and inflexible doctrine 
did not long prevail in the jurisdiction of either of the courts just cited. 
Lush V. Wilkinson, 6 Ves. 384; Seward v. Jackson, 8 Cow. (N. Y.) 
406 ; Cole v. Tyler, 65 N. Y. 78. The former doctrine still prevails in 
some of the states, but according to the weight of authority in this coun- 
try a voluntary conveyance is not for that reason alone to be conclusive- 
ly deemed fraudulent and void as against existing creditors of the 
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grantor. Hinde v. Longworth, 11 Wheat. 200, 6 L,. Ed. 454 ; Lloyd 
V. Fulton, 91 U. S. 479, 23 L. Ed. 363; Jenkins v. Clément, 14 Am. 
Dec. 698 ; and Mr. Freeman's note on page 705 ; 14 A. & E. Enc. of 
Law, pp, 305, 306, note 1 on page 306, and cases cited. In the absence 
of décisions to the contrary in the state of Florida, the cases we hâve 
cited from the Suprême Court would, of course, be controlling hère. 
We do not find that the courts of Florida are not in harmony with the 
prevailing doctrine. In McKeown v. Allen, 37 Fia, 491, 20 South. 556, 
relied on by the appellant, it is true it was held that a voluntary con- 
veyance by a husband to his wife is presumptively fraudulent when at- 
tacked by existing creditors of the husband, and a decree was rendered 
for the complainant, but in that case, as said by the court, the défendants 
offered "no reason why the deed should be upheld, and made no défense 
except that the considération named therein was a valuable one, and 
therefore it was not a voluntary conveyance." Referring to the con- 
flict in the cases, the court said : "The greater weight of authority sup- 
ports the proposition that such conveyances are not absolutely fraudulent 
per se, but that they only afford a prima facie or presumptive évidence 
of fraud which may be rebutted or explained." In Hinde v. Long- 
worth, 11 Wheat. 200, 214, 6 L. Ed. 454, the court held that a deed 
from a parent to a child for the considération of love and affection 
is not void as against creditors. "This want of a valuable considéra- 
tion," said the court, "may be a badge of fraud, but it is only presump- 
tive, and not conclusive, évidence of it, and may be met and rebutted by 
évidence on the other side." See 2 Rose's Notes on U. S. Rep. 470. 
In Lloyd v. Fulton, 91 U. S. 479, 23 L. Ed. 363— a case more like the 
one at bar — the same conclusion is reached. There it is said that 
fraud is always a question of fact with référence to the intention of the 
grantor, and that "prior indebtedness is only presumptive, and not con- 
clusive, proof of fraud, and this presumption may be explained or re- 
butted." There is certainly nothing wrong in a solvent husband making 
provision for his wife. At most, a deed that lie makes for that pur- 
pose could only be presumptively fraudulent. Each case must stand 
on its own facts, to which the law must be applied. The husband "must 
be just before he is gênerons," but surely, when the facts allow it, he 
is permitted to be both just and gênerons. If he must be absolutely 
free f rom debt before he can make a valid g^ft, the conditions of modem 
life are such that but few valid gifts could be made. If the only debt 
the grantor owes at the time of the gift is fully secured, the conveyance 
must be held valid, for he is then in the same condition legally as if 
he were free from debt. The évidence shows that at the time Scott 
made the deed to his wife the debt to the bank was well secured. It 
appears that the bank rested satisfied with the security for more than 
eight years. It is not even now shown affirma tively that the property 
in the hands of the trustées is not sufficient to secure the debt, 
The decree of the Circuit Court is afïirmed. 
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MATOR, EJTC, OF CITY OF SAVANNAH et al. v. HOLST et aL 

(Circuit Court of Appeals, Fifth Circuit October 10, 1904.) 

No. 1,894. 

1. JtmiSDICTION OF FEDERAL CotJRTS— FeDEBAL QUESTION— ENJOININO EN- 
rOBCEMENT OF INVALID OEDINANCE. 

A municipal ordinance net passed in accordance wlth législative au- 
thority is not a law of the state within the meaning of the prohibitions 
of the Constitution of the United States, and a suit to enjoin the enforce- 
ment of an ordinance alleged to hâve been passed in violation of the re- 
quirements of the state law présents no question arlsing under the Con- 
stitution, which confers jurisdietion on a fédéral court, on the ground 
that the enforcement of the ordinance will deprive complainants of prop- 
erty wlthout due process of law. 

Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. 

For opinion below, see 131 Fed. 931. 

William Garrard and Alexander A. Lawrence (Wm. W. Osborne, on 
the brief), for appellants. 

Walter G. Charlton and J. Ferris Cann, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

SHELBY, Circuit Judge. The original bill in this case was filed 
by J. B. Holst and seven others, ail citizens of Georgia, against the city 
of Savannah, a municipal corporation chartered under the laws of Geor- 
gia, and the Savannah Electric Company, a corporation organized and 
chartered under the laws of Georgia. Relief was prayed for by in- 
junction. The Circuit Court granted a temporary injunction, and the 
decree taking jurisdietion of the case and granting the injunction is as- 
signed as error. 

The complainants being citizens of Georgia, and the défendant corpo- 
rations, for purposes of jurisdietion, being considered citizens of that 
state also, the court below had no jurisdietion of the case by reason of 
the diverse citizenship of the parties. After a restraining order had 
been granted pursuant to the prayer of the bill, and after the défendants 
had answered, denying the jurisdietion of the Circuit Court, Emma L. 
Carrington was, on her pétition asserting her interest in the suit and 
alleging that she was a citizen of New York, made a party complain- 
ant to the bill. The bill then presented a case in which eight citizens of 
Georgia and one citizen of New York, as co-complainants, were suing 
two Georgia corporations. The bill, as amended, was still amenable 
to the objection of want of jurisdietion so far as the same is based on 
citizenship, for the Circuit Court bas not jurisdietion of a suit in which 
one of the plaintiffs and the défendants are citizens of the same state. 
Blake v. McKim, 103 U. S. 336, 26 L. Ed. 563. The claim on the 
part of the complainants that the Circuit Court had jurisdietion of the 

1 1. Jurisdietion of cases Involving fédéral question, see notes to Bailey 
T. Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Oo. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. C. A. 7. 
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case was clearly based on the assumption that the suit was one arisîng 
under the Constitution or laws of the United States. The jurisdiction 
cannot be maintained on this ground uniess the suit involves a contro- 
versy as to the efifect or construction of the Constitution or laws of the 
United States, upon the détermination of which the resuit dépends. 
"And it must appear on the record," said the court in Western Union 
Telegraph Company v. Ann Arbor Railroad Company, 178 U. S. 339, 
30 Sup. Ct. 867, 44 L. Ed. 1053, "by a statement in légal and logical 
form, such as is required in good pleading, that the suit is one which 
does really and substantially involve a dispute or controversy as to a 
right which dépends on the construction of the Constitution or some law 
or treaty of the United States before jurisdiction can be maintained 
on this ground." We are of the opinion that the record before us does 
not meet the requirements of this rule. It is true that the bill contains 
the gênerai averment, found in many records where the jurisdiction has 
been denied, that the acts of the défendants sought to be enjoined 
"would deprive plaintifïs of their property rights without due process of 
law, and in contravention of the Constitution of the United States." 
This conclusion of the pleader is not controlling. We must look to the 
case made by the bill. The bill shows that the plaintiffs own lots f ront- 
ing on Gwinnett street, in Savannah, and "hâve certain property rights" 
in Gwinnett street, "of which they hâve been in daily use"; that the 
electric Company, one of the défendants, is proceeding to erect pôles and 
string wires and lay tracks for the opération of its cars upon that 
street under the "pretended authority of a resolution passed by the 
mayor and aldermen of the city of Savannah." It is alleged that this 
resolution was passed at midmght, without giving the notice required 
by law, and that it was read but once, when the law required it to be 
read twice. It is then averred that the resolution is "illégal and void," 
and that ît conferred no rights on the Savannah Electric Company. 
This laying of the tracks, etc., it is alleged, will damage each of the com- 
plainants $2,000, in this : that each will "practically be prevented 
from using the street in front of his property and his property rights 
therein will be destroyed and taken away." It is also alleged that the 
mayor and aldermen, in passing the resolution, acted under "assumed 
authority" from the state of Georgia, and as an agency of the state for 
governmental purposes. 

It will be observed that the complainants elaborately show that the 
resolution was passed without notice, and without complying with the 
law — clea,rly referring to the state law— and that, therefore, the resolu- 
tion is void, and that it conferred no authority on the electric company 
to lay its tracks on Gwinnett street. It is not alleged, or even asserted, 
in argument, that the Législature of Georgia has passed any statute 
which çohflicts with the Constitution or laws of the United States ; 
nor is it alleged that it has conferred, or attempted to confer, on the 
mayor and aldermen of the city of Savannah the authority to enact such 
ordinances. The gravamen of the bill is that the city hàs passed a reso- 
lution void iinder the state law, and that the electric company is acting 
unlawfully under a claim of authority conferred by the resolution. 
The only reaspnable construction that can be placed on the bill is that it 
asserts that the action of the mimicipal corporation is illégal and void 
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because it is contrary to the laws of the state of Georgia. That conten- 
tion raises questions depending for their solution on the laws of Geor- 
gia. There is no construction of the fédéral Constitution involved in 
the inquiry as to whether the resolution in question is valid or void 
under the Georgia laws. The bill therefore présents no dispute about 
the construction of the Constitution or laws of the United States in 
any way. The question presented is as to the validity of the city's 
resolution, which is a matter of state law. McCain v. Des Moines, 174 
U. S. 168, 19 Sup. Ct. 644, 43 L. Ed. 936. A municipal ordinance not 
passed under législative authority is not a law of the state within the 
meaning of the prohibitions of the Constitution. Hamilton Gas Light 
Co. y. Hamilton City, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963. 
The jurisdiction of the Circuit Court can be sustained, if at ail, only on 
the ground that the construction and opération of the rail way enjoined 
deprived the complainants of their property without due process of 
law, in violation of the fourteenth amendment. That amendment 
opérâtes against deprïvation by a state, and the bill hère shows that 
what is donc is without authority, and is illégal and void. It does not 
appear that the municipal corporation has acted under the authority of 
a Georgia law alleged to be violative of the Constitution. The case 
cornes clearly, we think, within the principle stated in Barnev v. The 
City of New York, 193 U. S. 430, 24 Sup. Ct. 502, 48 h. Ed. 737, where 
the Suprême Court held that the Circuit Court was without jurisdic- 
tion. If it be true, as alleged in the bill, that the mayor and aldernien 
hâve passed an ordinance which, under the laws of Georgia, they had 
no right to pass, and that the ordinance is void, and that the electric 
Company is trespassing on the property of the complainants or interfer- 
ing with their property rights under the authority seemingly conferred 
by the void ordinance, thèse wrongs undoubtedly confer a right of 
action on the plaintiffs. But unless it appears from the averment of 
facts in the bill in such form as is required by good pleading that the 
suit is one which involves a controversy as to a right which dépends on 
the construction of the Constitution or some law of the United States, 
the jurisdiction cannot be maintained on that ground. 

The temporary injunction is dissolved, tlie decree of the Circuit Court 
reversed, and the cause remanded. 



JULIUS KESSLER ft CO. v. B. F. PBRILLOUX & CO. et aL 

(Circuit Court of Appeals, FIfth Circuit October 3, 1904) 

No. 1,293. 

L Pleading— StrmciENCT or Answee. 

An anawer in au action on promissory notes, which attempted to plead 
a breach by plaintifif of the contract pursuant to which the notes were 
executed, construed, and held insufflclent for want of certalnty to state 
any défense, there being no allégation of any spécifie breach, nor state- 
ment in any Issuable form of any llquldated indebtedness from plaintift 
which would be applicable lu compensation of the notes, either In whole 
or in part 
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S. BvxDïROT— Bnuibging Wbitten Contbact bt Paboi» 

Where a wrltten contract la not ambiguous In Its term's, CÎt. Code 
Là. art 2276, whlch is declaratory of the rule obtalning both in the civil 
atid common law, renders inadmissible paroi évidence to show a différent 
agreément, made elther before or at the tlme of such contract, 'oy whlch 
Its scope was enlarged beyond ita terms, or to give a construction of the 
contract by the witness variant from Its written terms. 
Shelby, Circuit Judge, dl^sentlng. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

The plalntiff in error, Jullus fessier ft Co., was, in 1900, and stUl Is, a cor- 
poration created under the lawB of West Virginia, wlth authority under its 
charter to operate distilleries, make and sell whisliy and ail other distlllery 
products, wlth power to warehouse grain and distlllery products as a gênerai 
public warehouseman, and, as such, owned aud operatçd a large number of 
distilleries in Kentucky and elsewhere outslde of Louisiana, and sold and dis- 
posed of its manufactured whisky in Interstate trade, and had a large quan- 
tity of whisky so held in bonded warehouse, subject to release from ail gov- 
emment clalm or possession on payment of the Internai revenue tax of $1.10 
per proof gallon, to be hçld in their own distlllery bonded warehouses, to be 
released as soon as tax pald. 

On the 20th of Oetober, 1900, défendants in error, constltutlng the flrm of 
Périlleux & Co., at New Orléans, entered Into an agreement wlth the agents 
of plalntiff in error by whlch they purchased 225 barrels of whisky, in bond 
In the Kentucky distilleries. In the warehouses of plalntiff In error, such 
warehouses being, as above stated, also United States bonded distlllery ware- 
houses, situated in Kentucky, the whisky belng non-tax pald. 

The sale was for an agreed priée for the whisky In bonded warehouse, non- 
tax pald, and défendants signed the followlng statement and mémorandum of 
the sale, which is in the record, designated "Kessler-A," the followlng being a 
copy : 

"Kessler-A. 

"No. ....... New Orléans, Oetober 20th, 1900. 

"Julius Kessler & Co. (Inc.), Ashland Block, Chicago— 

"Gentlemen: I hâve this day bought of you through your Mr. Brady & 
Gerson 225 barrels of whisky in bond, and bave received warehouse receipt 
covering sald 225 barrels, as follows : 



W. H. R. No. 


Brand 


Age 


Sériai Nos. 


P. G. 


Pr.GaL 


Total 


42 


CO 


96 






521-2 


$6168.76 


50 


PClub 


96 






60 


1060.61 


225 


OLC 


95 






57 1-2 


5108.15 


50 


Atherton Ry 


95 






60 




550 


Atherton Bourbon 








57 1-2 





"Settlement : Cash $ and notes for $ , as follows : 

Ç , due , 190-; $ due 190-> 

••Terms: 4 mo., ,6 mo., ...... 9 mo. 190-. 15, 

15 190-. $ 18 months 190-. 

"Divlded equally. 

"Subject to the approvàl of your borne office. 

«E. F. PeriUoux & Co." 



At the tlm» of thIs sale the total price of the goods sold, and tbe amotmt 
t» be pald therefor in notes of défendants In error, could not be accurately 
Btated, nor could a full description of brands, and amount of gallonage in 
proof gallons, be given as to the 225 barrels sold, and therefore was not set 
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out in this writlng, for the reason that Mr. Brady, the agent of Kessler & 
Co., had not with Mm warehouse receipts for ail of the brands purchased by 
défendants in error, and was compelled to write that corporation at Cbicaga 
for the required warehouse receipts, as well as for approval of the sale, and 
its terms by the proper ofiScer of the corporation. 

On the 27th of October, 1900, the sale having been approved, Kessler & Co. 
transmitted to Mr. Brady at New Orléans, he being their agent, warehouse 
receipts for 225 barrels of the whisky sold, aiso receipt for 2 barrels of whisky 
thrown in at the time of the sale. Thèse receipts covered ail of the goods 
purchased by défendants in error on October 20th, each receipt covering flve 
barrels of whisky, with the exception of the one covering the two barrels 
glven as bonus, and were ail In the same form and subject to the same con- 
dition as the Atherton & Co. distillery whisky, as follows, to wit: 



J. M. Atherton & Co. 



Stored In 

D 

Warehouse. 



"8310 
"Number 

"New Haven, Kentucky. 

"[25 cents Int. Rev. Stamp Caneeled.] 

"New Haven, Ky., Jan. 2, 1900. 

"Received and stored In our United States Bonded Distillery Warehouse 
of our Atherton Distillery No. 87 sltuated in New Haven In the 5th District 
of Kentucky, Flve (5) Barrels Atherton Rye Whisky, to be held by us on stor- 
age and on account of and subject to the order of E. F. Perilloux & Co., de- 
liverable only upon payment of the United States taxes and ail other taxes 
and charges and storage on sald whisky at the rate of flve (5) cents per barrel 
per month, from date of entry and payment of the purchase priée of sald 
whisky or of the notes glven therefor, and upon the return of this receipt 
properly endorsed and the written order of the holder thereof. Loss or dam- 
age by the éléments, flre, riots, accidents, evaporation, leakage, shrinkago or 
natural decay shall be at the risk of the owner or holder of this receipt. 

"[Stamped on face:] Storage and ail charges paid to Nov, 1, 1900. 



Inspec- 
tion. 


Sériai 
No. 


Wine 
GaU. 


Proof. 


Proof 
GaU. 


Warehouse 
Stamp. 


U.S. 
Gauger. 


Tax is Due. 


Un- 

bonded. 


1896 

Month 

Jany. 


145676 
7 
8 
9 

145680 


48.69 
47.53 
49.59 
46.89 
49.07 


100 


48.69 
47.53 
49.59 
46.89 
49.07 


301371 
2 
3 
4 

301375 


S. W. Cof er 


Jany. 1904. 






241.77 





"[Stamped across face:] Unbonded Dec. 12, 1902. 

"Julius Kessler & Co. (Incorporated), 
"By Julius Kessler, Président, 
"Proprietors of the J. M. Atherton & Co., Distillery No. 87." 

Ail of the receipts contalned the so-called "purchase clause" as conditions 
of delivery. 

With thèse receipts In his possession, Mr. Brady, for the plaintiff In error, 
completed the deal of October 20th on the 27th of October, 1900, by deliverlng 
warehouse receipts for the whisky to Perilloux & Co., when that flrm, in pay- 
ment therefor, as the purchase price thereof, at the same tlme delivered to 
plaiptIfC In error their promissory notes for the agreed price of the whisky con- 
talned In 225 barrels for which the warehouse receipts had been delivered (2 
barrels of whisky seem to bave been added to the 225 as bonus on the trade, 
making 227 barrels in ail). 

It does not appear that there was any différence or dispute between the 
parties as to the terms of payment, the défendants In error making their 
notes In the total sum of $5,086.10 as the total price payable for the goods. 
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The purchase prlce of the whisky was not pald In a single note for the entire 
amount of the prlce, but the priée was dlvided iip into sums satlsfactory to 
défendants In error, and notes glven for each amount. AU were dated October 
27, 1900, each being for a portion of the agreed purchase priée, each note ma- 
turing at a différent date, varylng from 4 months to 18 months. 

After the sale of the Whisky had been concluded and the notes glven for the 
goods deiivered, as appears by the évidence made part of the record by bills 
o£ exception, the f ollowing further agreement vyas entered into, to vyit : 

"New Orléans, La., October 27, 1900. 
"Thls agreement entered Into this 27th day of October, by and between 
Jullus Kessler & Co., of Chicago, New York and Louisville, Ky., parties of 
the flrst part, and B. F. Périlleux & Oo., of New Orléans, parties of the second 
part. 

"We agrée to tax-pay at any time a reasonable amount of the goods 
bought by Perilloux & Co. from us this date, and at any time that it Is neces- 
aary for Perilloux & Oo. in their business to ask for an extension, we agrée 
to grant it, the first 90 days without Interest, and If extended beyond that 
time, to charge six per cent. Interest 

"[Signed] Jullus Kessler & Co. 

"[Signed] B. F. Perilloux & Co." 

This action was commenced December 31, 1901, by the ordinary form of 
pétition on two unconditlonal prbmlssory notes, one of the notes of date 
October 27, 1900, for $1,021.63, due 12 months after date, belng one of the 
original séries of notes given for the purchase priée of the 225 barrels of 
whisky In bond; the other note of date July 30, 1901, for $999.50, due 3 
months after date, is a renewal of one of the original purchase price notes, 
renewed at the request of défendants in error at the date of the maturify of 
the original note renewed. 

On January 9, 1902, there was a plea of Us pendens. Before thls plea was 
dlsposed of in any manner, and on the 25th of the same January, the de- 
fendants flled another plea of exception, setting up article 264 of the existing 
Constitution of Louisiana, given In the plea as f ollows : 

"No domestic or foreign corporation will do any business In thls state 
without having one or more known places of business and an authorized agent 
or agents in the state upon which process can be served." 

By agreement of counsel those pleadlngs were tried 'oy the court with 
written waiver of jury, and both overruled on Pebruary 18, 1902. 

On application of counsel for défendants in error, the court opened the de- 
cree, and allowed the défendants to file a more extended and elaborate plea 
or exception attempting to cover the same ground, and this time verified under 
oath. The new pleadlng was trled and overruled February 19, 1902. 

On March 19, 1902, the défendants flled another exception to the .iurisdic- 
tion, in substance averrlng that there was no ratione persona jurisdiction, 
because, while the pétition alleged that the plaintlfC in error was a corpora- 
tion ereated by West Virginia, the pétition did not allège that the plaintiff 
corporation was not also a Louisiana-created corporation. This exception 
seems to hâve been acted on and overruled by the court on the 8th of April, 
1902 (127 Fed. 1011). The défendants on April 10, 1902, flled a lengthy plead- 
lng entltled "Answer and Reeonventional Demand." The matters averred 
and relief prayed for In this pleadlng are sufflciently set forth in the opinion 
of the court. 

Under the pétition and above-entitled answer and reeonventional demand. 
the case proeeeded to trial before the court and jury, resulting In a gênerai 
verdict for thé défendants, but no verdict on the reeonventional demand of 
the défendants. During the trial exceptions were taken to the rulings of 
the court on the admission of évidence, to the directions to the jury, and to 
the refusai to give certain requested directions — ail shown by duly certifled 
bills of exception. 

The plalntiff In error moved for a new trial, and the same was denléd, 
whereupon this writ of error was sued out 
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Henry I^. Lazarus, Girault Farrar, and J. R. Beckwith, for plaintif! 
in error. 

Henry L. Garland, Jr., for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). The first 
and fifth assignments of error présent the question whether the défend- 
ants in error's pleadings and défenses were suffi: '.mt to deny a verdict 
in favor of the plaj itiff in error for the amount of the notes sued on, 
and to warrant one for the défendants in error. Thv si rth and eighth 
assignments of enor présent the same question, broadt^ned to cover ÎDOth 
pleadings and évidence. The second assignment of error is as follows: 

"The Circuit Court erred In overrullng the objections of the plaintiff to the 
introduction of paroi testimony tendered by the défendants before the .jury, 
which évidence tended to show what was sald hetween the persons before or 
at the time of the maklng of the written contract, styled 'Kessler-A,' dated 
New Orléans, October 27, 1900, signed by both parties to this cause, and 
tending to vary or in any manner affect the terms of sald written contract 
between thé parties, and tending to ishow the construction of sald written 
contract by the sald défendants. 

"The Circuit Court further erred at the trial in overrullng the objections 
of the plaintiff to the production of paroi testimony, tendered by the défend- 
ants before the jury, tending to vary, enlarge, control, and contradict the 
terms and conditions embodied In the uncondltlonal written obligations of 
Perilloux & Co., evidenced by their notes of hand, whlch notes of hand are 
described in plaintiff's pétition, 

"The Circuit Court further erred In refusing to strlke out ail such paroi 
proof, and in refusing to instruct the jury to disregard the answers of the 
witnesses for the défendants, tending to show their interprétations of said 
written contract of October 27, 1900, and tending to vary, contradict, nnd 
control the uncondltlonal obligations evidenced by the notes of the défend- 
ants upon whlch suit was brought, and the considération for which was estab- 
lished by the évidence of both parties to this cause." 

The alleged answer commences with denying ail allégations in the 
pétition not thereafter admitted, but thereafter practically admits ail 
the substantial allégations, i. e., exécution, delivery, considération, and 
nonpayment of the notes sued on. It does not plead compensation in 
whole or in part. Such défense cannot be considered unless specially 
pleaded. Rev. Code Frac. La. art. 367. It does not set out in any 
issuable form any liquidated indebtedness of the plaintiff in error which 
would be applicable in compensation of the notes sued on, Rev. Civ. 
Code La. art. 2209. 

As a défense to the suit, the answer allèges that on or about October 
27, 1900, which was the date of the note sued on, the défendants entered 
into a verbal contract with Kessler & Co. for the purchase and sale of 
a large quantity of whisky in bond, upon verbal terms and conditions 
then and there agreed upon. But the terms of this verbal contract are 
not set out further than, after admitting that the défendants hâve re- 
ceived and paid for some of the whisky, by alleging that the said Kessler 
& Co. agreed: 

"(1) That It would extend to défendants facllities in the conduet of their 
business, and extend to them the customary crédits and accommodations usual 
lu the business. 
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"(2) iXh*t, by reason of thé fact as stated, that sald whlskies were soia 
at very near the cost of production, said Jullus Kessler & Co. would take 
sald whlskies or any part thereof off the hands of défendants at any time 
without loss to them." 

The an^we^ further avers that subsequently défendants demanded 
that a part of said contract should be reduced to writing, and that the 
f ollowing writing was accordingly entered into : 

"New Orléans, La., Oct. 27, 1900. 
"Thls agreement entered Into this 27th day of October, by and between 
julius Kessler & Company of Gbicago, Illinois, New York and Louisville, Ky., 
parties of the flrst part, and E. P. Périlleux & Company of New Orléans, par- 
ties of the second part : we agrée to tax pay at any time a reasonable amount 
of the goods bought by Périlleux & Company of us this date; and at any 
time that It Is necessary for Périlleux & Company In thelr business to ask 
for an extension we agrée to grant it, the flrst ninety days without interest 
and If extended beyond that time to charge 6 per cent, interest. 

"[Signed] Julius Kessler & Co. 

"E. F. Perilloux & Co." 

Then follows the défendants' construction of the writing of October 
SYth, to the efifect that they understood that writing to bind Kessler & 
Co. to prepay at any time ail charges necessary to release f rom bond a 
reasonable amount of goods, even if the purchase price was not then and 
there paid, but for wbich the stated crédit of 90 days without interest 
would be allowed, and, if a crédit exceeding 90 days was allowed, said 
crédit would bear 6 per cent, yearly interest. There is no averment 
as to what was "a reasonable amount of goods" to be cleared from bond 
without payment of price, or any averment that demands for reasonable 
aniounts of goods had been refused compliance by the plaintiff in 
error. There is an averment that the plaintiff in error failed to carry 
out the verbal agreement, and also defaulted on the written agreement 
of October 27, 1900, and that the défendants hâve scrupulously abided 
by their agrsements. It is further set up that at the time of entering 
into the contract of October 27, 1900, the défendants issued to plaintiff 
in error their several notes of hand as per exhibit alleged to be attached 
to the pétition, but which is not found in the record in any way identi- 
fied with the answer by date of filing or in any other manner. The 
notes so issued are said to amount in total to $6,146.71 ; of what date, 
for what considération, or in what several amounts, or whether the 
notes sued on are included, is not averred. It is averred that ail of 
thèse notes, except one of $1,031.63, alleged to hâve been paid by the 
défendants on March 2, 1901, were still out and unpaid. This is coupled 
with an averment that ail of thèse notes, apparently not excluding the 
note paid, are without considération, null, and void, having been issued 
pursuant to a contract which has been violated openly and actively by 
said plaintifïs in error, and being for the price of whisky the delivery of 
which has not been made according to contract, but which delivery has 
been wrongfully refused. Whether the notes thus referred to are the 
notes in suit, we are left to infer. This allégation is followed by the 
averment that the warehouse receipts issued to the défendants by 
Kessler & Co. were mère certificates of purchase, and, if warehouse re- 
ceipts in name were not such in law, and were not original receipts is- 
sued against tlie goods described. The balance of the answer seems 
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to be taken up with extraordinary claims in reconvention, which need 
not be cônsidered. 

Giving thèse allégations the most favorable considération, we think 
they are insufficient, and so wanting in certainty as not to constitute 
any défense to the notes sued on. At best, they show an ineffectuai 
attempt to set up breaches of a contract as a défense against promissory 
notes issued under an admitted contract, without fully setting out the 
contract, and without specifically assigning the breaches thereof. If 
they be cônsidered as pleading such facts as would warrant a rescission 
of the admitted sale of the whisky on October 27, 1900, we find no 
prayer for any such relief, nor any sufficient case made to warrant such 
prayer. The défendants admitted the consumption of part of the 
whisky, and alleged an enhanced value of the balance, which would 
prevent a rescission, as there could be no restitution of the original 
position of parties. 

On the trial the plaintiff below reserved exceptions to the rulings on 
admission of paroi évidence affecting certain written contracts between 
the parties. Only one example need be given. The défendants had 
offered in évidence the written agreement of October 37, 1900, herein- 
before copied as produced in défendants' answer, and thereupon coun- 
sel for défendants proposed to E. F. Perilloux, one of the défendants, 
and a witness for the défendants, the following question : 

"Mr. Perilloux, was ît understood that thls extension of nlnety days should 
refer only to the government tax, or to the government tax and the purebase 
priée, both induded?" 

To this question counsel for plaintiff objected, on the ground that the 
agreement controls, and that nothing said between the parties (if any- 
thing was said) before or at the time of making the contract can be es- 
tablished hère; and further objected to any évidence that will in any 
manner vary or affect the terms of the written agreement between the 
parties, and to allow either party to construe the agreement in the 
présence of the jury and as a controlling élément for the court. This 
objection was overruled by the court, and plaintiff excepted. The wit- 
ness Perilloux answered the question as follows: 

"It was to cover both, and, furthermore, it was previous to that time, about 
a week or ten days previous, previous to the eonsummation of this contract, 
Mr. Gerde and I — Mr. Gerde, who is my partner, and I — ealled on Mr. Brady 
and Mr. Léon Gerson at the St. Charles Hôtel, and it was specially stipulated 
hy Mr. Brady that if I would take this lot of whisky, that not only would 
they extend the time at any and ail times — I suppose there was a certain 
limit, but as long as we didn't withdraw toc much whisky at a time, or, in 
other words, as long as we didn't owe them for whiskies delivered in loo 
large an amount — that they would extend either on the purchase priée or 
on the tax-pald goods. Furthermore, that at any time — they were so confident 
that the market would go up, and their quotations prove it, so far as their 
quotatlons are concerned — that at any time they would relieve us of the 
amount of those whiskies, guarantying us against any loss." 

Whereupon counsel for plaintiff, in the présence of the jury, moved 
to strike out the entire answer of the witness, and requested the court 
to direct the jury to pay no attention to the answer of the witness to 
the last question, upon the grounds previously urged with référence to 
the admission of paroi testimony to modify or explain a written instru- 
ment. The court refused, and plaintiff excepted. 
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The written agreement of October 27, 1900, is of the class known in 
the Louisiana Civil Code as an "act under private signature," and is 
subject to article 2276 of said Code, which is as foUows : 

"Art. 2276. Neither shall paroi évidence be admitted agalnst or beyond 
what is contained in the acts, nor on what may bave been said before, or at 
the tlme of making them or since." 

See article 2238, and Gomilla v. Insurance Co., 40 La. Ann. 553, 4 
South. 490. This is the rule of évidence in that particular in both civil 
and common law. Greenleaf on Ev. c. 25, par. 275 et seq. ; Martin 
V. Cole, 104 U. S. 30, 36 L. Ed. 647, and Rose's Notes thereon, vol. 10, 
1304; Gomilla v. Insurance Co., supra; Tenney v. Abraham, 43 La. 
Ann. 240, 9 South. 40. 

The évidence offered does not tend to explain any ambiguity in the 
said written agreement, but rather and decidedly to enlarge and expand 
it. The cases cited in the brief of défendant in error on this question 
ail relate to the admissibility of évidence to explain latent ambiguities 
in written agreements. In the written agreement hère we find no am- 
biguity, and therefore no évidence could be properly received on that 
ground. Tenney v. Abraham, supra, is an interesting Louisiana case 
where a written contract was not allowed to be expanded by évidence 
of paroi agreements, even subséquent to the writtten contract, where 
not specifically and sufficiently pleaded. 

The oral évidence admitted, as complained of in the biU of exceptions, 
should hâve been excluded from the jury for the following additional 
reasons : (1) It was an effort to give to the jury the witness' construc- 
tion of a written contract, in variance with its written terms, when the 
duty of construction lay with the court, depending upon the very words 
of the written contract itself, unless there was a suggestion and finding 
of existing latent ambiguity in the written terms of the agreement. 
And no such ambiguity was suggested, or existed in fact. (2) The 
testimony admitted under objection was an attempt to construe the con- 
tract by conversations and negotiations antécédent to and contempo- 
raneous with the exécution of the written agreement in question. (3) 
It was not an attempt to establish a new oral contract subséquent to the 
exécution of the written contract, by which the agreement in the writ- 
ten contract was changed in terms or enlarged in range and meaning,. 
because, if the written contract had been originally written in the exact 
form into which it was sought to be construed by défendants' wit- 
nesses, it would in that form hâve been of no avail to défendants as 
défense against the two notes sued on, because défendants in their 
pleading had alleged no breaches of the conditions of such a contract 
that could be made the basis for an action for unliquidated damages, 
or set-off of the same against the notes sued on. 

In the first part of this opinion we hâve shown the défendants' plead- 
ings to be insufficient to defeat the plaintiff's right to recover on the 
notes sued on. With this view of the pleadings and finding, that the 
paroi évidence covered by the first bill of exceptions and the second 
assignment of error should hâve been excluded, it is clear that the first 
and fifth assignments of error are well taken, for there were neither 
sufficient pleadings nor sufiîcient légal évidence to defeat recovery on 
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the notes sued on. Other assignments of error need net be considered. 

The défendants in error assign errors in the rulings of the court be- 
low on the exceptions filed to the plaintifï's action, but as those excep- 
tions are based on matters of fact, and as the défendants in error sued 
out no cross-writ of error, we cannot consider such assignment. 

As there may be another trial of this case on amended and sufficient 
pleadings, it may be proper to say that the record before us seems to 
show a complète and fully executed sale and delivery of whisky on or 
about October 27, 1900, and, until that sale shall be rescinded or other- 
wise annulled, the défendants are obligated to pay or otherwise com- 
pensate the price as represented in the notes given therefor. The ad- 
mitted facts that the défendants hâve actually possessed themselves of 
and consumed part of the whisky, and hâve at times pledged as their 
own the warehouse receipts accepted by them as a delivery, would 
seem, in law as well as morals, to estop them from claiming that the 
contract of October 37, 1900, was a mère executory contract, or even 
claim a rescission of the same, except gross fraud should be alleged and 
proved. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded with instructions to grant a new triaL 

SHELBY, Circuit Judge, dissents. 



KIRCHBERGER et ol. v. AMERICAN ACETTLENK BÎTR-VITR TO. et «L 
(Circuit Court of Appeals, Second Circuit Septeiuber i, ia04.) 

No. 174. 

On Pétition for Reargument. Mandate amended. 
For former opinion, see 128 Fed. 599. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges, 

PER CURIAM. Pétition for rehearing denied, but, to avoid any 
further misunderstanding as to the disposition of the fourth claim, 
which was not passed upon by this court, the mandate will be amended 
so as to affirm the decree as to the first three claims, and dismiss the 
appeal as to the fourth claim ; thus leaving the question of its construc- 
tion and validity open for future considération. 

The court belovv is instructed to enter a decree in conformity wiLb 
this opinion, and with three-quarters costs to complainants. 
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0B0R6IA R. & BANKING CO. v. WRIGHT, Comptroller GeneraL 

(Carcuit Court, N. D. Georgla. September 29, 1904.) 

No. 1,192. 

1. Taxation — Raii,eoad Coepoeation — Construction of Chaeteb. 

In the provision of section 15 of tlie charter of the Georgia Railroad 
Company (now the Georgia Railroad & Banking Company), granted by 
the Législature of Georgia in 1833 (Laws 1833, p. 264), that "the stock 
of said Company and Its branches shall be exempt from taxation for and 
during the term of seven years, • ♦ * and after that shall be sub.i'ect 
to a tax not exceeding one-half per cent, per annum on the net proceeds 
of their investments," the word "stock" means the capital of the cor- 
poration, and not the shares of stock In the hands of the Individual 
owners, and the provision establishes the limit of taxation of the corpora- 
tion upon its capital stock. 

2. Res Judicata — Mattees Conci,uded bt Judgment. 

The Suprême Court of Georgia having decided In a suit betvi'een the 
State and the Georgia Railroad & Banking Company that the charter of 
the Company ereated a contract whlch precluded the state from imposing 
a tax upon the Company in excess of one-half of 1 per cent, of its net 
earnlngs, that question is res judicata between the parties, and the déci- 
sion ooncludes the state In any subséquent suit, although It involves taxes 
levled for a différent year or under a différent statute. 

8. Taxation — Limitation bt Chaeteb of Railboad Oompant — Tax on 
Feanchise. 

The provision of the charter of the Georgia Railroad & Banking Com- 
pany that Its stock shall be subject to a tax not exceeding one-half per 
cent, per annum on Its net earnlngs imposes a limit to ail taxation to 
whlch the Company may be subjected on account of the capital Invested in 
the enterprlse contemplated by the charter or its franchise to carry on 
such enterprlse and, in vievc of the contract ereated by sueh charter pro- 
vision, the stat:» cannot Impose a tax on the company's franchise under 
the franchise tax act of December 17, 1902 (Laws 1902, p. 87). 

In Equity. Suit for injunction. 

Jos. B. & Bryan Cumming and King, Spalding & Little, for com- 
plainant. 
John C. Hart, Atty. Gen., for défendant. 

NEWMAN, District Judge. This is a bill brought by the complain- 
ant corporation against the défendant, Wm. A. Wright, Comptroller 
General of the state of Georgia, seeking an injunction against what 
the Company claims is an illégal effort to tax it, and to hâve a decree 
adjudging that it is not liable for a property tax on its railroad, or any 
tax on its franchise, and that the only tax for which it is liable is a 
tax to the state of one-half of 1 per cent, on the net earnings of its 
investments. 

The défendant has interposed demurrers and pleas, and the com- 
plainant, by an amendment, the plea of res judicata, ail of which, 
however, put in issue and bring before the court clearly certain spécifie 
questions as to the liability of the complainant Company for taxation 
by the state of Georgia, which will be hereafter noted. 

The Georgia Railroad & Banking Company was incorporated orig- 
inally under the name of the Georgia Railroad Company, by an act 
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passed by the Législature of Georgia, approved December 21, 1833. 
The provision of the act material hère and which is for construction, is 
a part of the fifteenth section, as follows : 

"The stock of said company and Its branches shall be exempt from taxation 
for and during the term of seven years from and after the completion of the 
said railroads or any one of them, and after that sliall be subject to a tax 
not exceeding one-half par cent, per annum on the net proceeds of their in- 
vestments." Laws 18S3, p. 264. 

The State has for 60 years or more allowed the company to rettirn 
its net earnings and pay a tax thereon of one-half of 1 per cent., with- 
out objection, so far as shown hère, except (as will be hereafter re- 
ferred to) the effort to impose a property tax under the act of 1874. 
The issues presented are: (1) Does the word "stock," as used in 
this taxing clause in the company's charter, refer to stock in the aggre- 
gate in the hands of the company (its capital stock), or does it refer 
to stock in the hands of the shareholders ? (2) Is the décision of the 
Suprême Court of Georgia rendered in 1874 on the right to tax this 
corporation res judicata in this case? And (3) is this company subject 
to a tax on its franchise under the franchise tax act of the Législature 
of Georgia of 1902 (Laws 1902, p. 37), in view of the taxing clause 
in its charter? Other minor questions are raised, but the foregoing 
are the main and important ones. 

The distinguished Attorney General, representing the Comptroller 
General, contends that the word "stock" in the clause under considéra- 
tion refers to stock in the hands of the shareholders, as distinguished 
from the entire capital stock of the company; and he concèdes that 
the case very largely dépends upon the soundness of his contention in 
this respect. He has urged with much force, both in the oral argument 
and in the brief he has handed in, this view of the proper meaning of 
the taxing clause of the charter of the com'plainant company, which has 
been quoted above. 

It may be remarked in the first place, that, so far as this record shows, 
or so far as the reported cases show, no effort has ever been made on 
the part of the state or its officers to treat the scheme of taxation pro- 
vided for in this clause of the Georgia Railroad Company's charter as 
referring to shareholders. The tax has always beeen imposed upon 
the net earnings of the company, the state treating the word "stock" 
therefore necessarily as meaning the capital stock in the hands of the 
company, and not the separate shares of stock in the hands of the share- 
holders. This course of procédure by the officiais of the state has 
been justifîed by the décisions of the Suprême Court of the state. 

In the case of City Council of Augusta v. Georgia Railroad & Bank- 
ing Company, 26 Ga. 651,'the language used by the court in the opin- 
ion clearly indicates that such is its view of the meaning of the word 
"stock." This is from the opinion : 

"We thlnk that this part of the charter means, secondly, that the stock of 
the company, as stock, as a unit, is alone what Is to be subject to the tax," etc. 

And this further expression : 

"We thlnk, then, that the stock employed in banking is to be considered as 
Inclnded in the expression 'the stock of the company,' and therefore that It 
also is entitled to the exemption." 
132 F.— 58 
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In the opinion of the court in State of Georgia v. Georgia Raiiroad 
& Bâriking Company, 64 Ga, 423, the language "that its tax shall not 
exceed one-half per cent, on its earnings" is manifestly to the same 
effect. 

Thèse expressions, used by the Suprême Court in the décisions 
named, show beyond question that the court considered the term "stock" 
as referring to stock in the aggregate in the hands of the company. 

In Ordinary of Bibb County v. Central Raiiroad & Banking Co., 40 
Ga. 646-650, Judge Warner speaks of stock of a corporation in this 
way: 

"What Is the 'stock' of sald raiiroad companies? Bouvier deflnes stock to 
be 'the capital of corporations ; this is usually dlvided into shares of a defl- 
nite value, as one hundred dollars, fifty dollars, per share.' 2d Bouvier's Law 
DIctionary, 531. The stock of thèse companies then eonsists of their capital 
invested in such prcperty as may be necessary and proper for conducting the 
business for which they vrere chartered. Ail the prcperty of thèse companies 
that is necessary and proper for the purpose of laying, building, and sustaln- 
ing their respective railroads constitutes a part of the capital stock of said 
companies, and Is not liable to be taxed in any other manner than Is specifled 
in their respective charters." 

It is further urged that the use of the pronoun "their" preceding the 
word "investments" indicates that the référence in the clause is to 
shareholders who should become interested in this enterprise, and not 
to the corporation. The opposing contention is that it is used in the 
same sensé as if the pronoun "its" had been used instead of "their." 
An exarriination of this act shows the latter contention to be true 
beyond question. The first section of the act has this language : "The 
company provided for in this act and hereîn more especially incorporated 
and authorized shall and may direct and confine their first efforts," 
etc. In the third section, thèse two expressions are used : "The said 
company shall be at liberty to enlarge their capital," and "books for 
enlarging their capital," etc. And also in the same section: "So as 
to make their capital adéquate," etc. ; and also this : "It shall be 
lawful for the company from time to time to invest so much of said 
parts of their capital or of their profits," etc. In section 9 this occurs : 
"The aforesaid company * * * by their corporate name aforesajd 
may sue," etc. And in section 10 : "The said Georgia Raiiroad Com- 
pany shall bave power and capacity to purchase and bave and hold 
in fee simple Or for years to them and their successors," etc. In 
other instances the pronouns "their," "they," and "them" are used in 
referring to the company. The language of the clause itself indicates 
that the word "their" relates to the company, and not to the stockhold- 
ers separately. Référence would hardly be made to what the stock- 
holder gets by way of a dividend as the "net" proceeds of his invest- 
ment. The use of the word "net" indicates that something is being 
deducted. It could only refer to the company, which deducts its ex- 
penses, and has clear, over and above ail outlay, a certain amount, 
which is the net proceeds in its hands on the investment. In addition 
to this the Suprême Court of the State in State of Georgia v. The 
Georgia Raiiroad & Banking Company, supra, clearly treats the word 
"their" as having this meaning when the tax provided for in this 
clause is spoken of as a tax "on its earnings," etc. There can be no 
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reasonable doubt, therefore, considering this entire clause, that it re- 
fers to the capital stock of the company, and that it was the intention 
of thèse early lawmakers that the company should pay the state, after 
seven years from the completion of the road, one-half of 1 per cent. 
on its net earnings. There was nothing remarkable about this pro- 
vision, when we consider the time and conditions. In 1833 railroad 
building was in its infancy. No one could tell whether this project 
would be successful or not. It was expérimental. Those who put in 
their capital might, so far as could be then seen, sufïer complète loss. 
What was more natural than that the Législature should allow a very 
moderate scheme of taxation for such an enterprise ? 

In 1874 an act was passed by the Législature of Georgia, entitled 
"An act to amend the tax laws of this state, so far as the same relate 
to railroad companies, and to define the liability of such companies to 
taxation, and to repeal so much of the charters of such companies re- 
spectively, as may conflict with the provisions of this act." Laws 1874, 
p. 107. In the body of the act (section 1) it was provided that : 

"The présidents of ail the railroad companies in this state shall be re- 
quired to return, on oath, annually, to the Comptroller General, the value of 
the property of their respective companies, without deducting their indebted- 
ness ; each class or species of property to be separately named and valued, 
so far as the same may be practicable, to be taxed as other property of the 
people of the state." 

Under this act an effort was made to tax the Georgia Railroad & 
Banking Company. The matter was carried into the courts, and deter- 
mined in favor of the railroad company by the superior court of Fulton 
county. The case was taken by the state to the Suprême Court, and by 
that court the judgment of the court below was afifirmed. State of 
Georgia v. Georgia Railroad & Banking Co., supra. The décision 
in that case is a comprehensive one. So much of the opinion by Judge 
McCay as is material hère is as follows : 

"As the Suprême Court of the United States Is a court of appeals from this 
court, on a question of this charaeter I feel bound to conform myself to its 
décision, although I feel It to be my duty to what I deem the truth to express 
my dissent from the conclusions at which it bas arrived. On the authority 
of thèse décisions we therefore décide that It Is compétent for the General 
Assembly to contraet In the charter of a corporation that it shall be exempt 
from taxation, or, as In the charter of the Georgia Bailroad Company, that 
its tax shall not exceed one-half of one per cent on its earnings, and that, 
having so contracted, without réservation, it is not compétent for a subséquent 
Législature to vlolate the obligation of that contraet by assessing a higher 
tax. Nor has there been any législation accepted by the company since the 
adoption of the Code whlch puts this corporation on a footing with the Central 
and Southwestern Roads, so as that the terms by which it holds its franchises 
and exemption is a charter granted since the Code, and therefore capable of 
being wlthdrawn." 

This décision is pleaded by the complainant hère by an amendment to 
the bill as res judicata, and I think it must be so regarded. It is dis- 
tinctly held that the tax of the Georgia Railroad & ÎBanking Company 
shall not exceed "one-half of one per cent, on its earnings" ; tliat this is 
a contraet with the state; and that it is not compétent for any subsé- 
quent Législature to violate the obligation of this contraet by assessing 
a higher tax. That is what it attempted hère, and the décision named 
clearly holds that it cannot be donc. It is a décision, in my judgment, 
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of the same question now before the court, and is between the same 
parties. 

In Southern Pacific Railroad v. United States, 168 U. S. 1-48, 18 
Sup. Ct. 18, 27, 42 L. Ed. 355, the rule in référence to res judicata 
is stated as f ollows : 

"The gênerai prlnciple annonnced in mimerous cases Is that the right ques- 
tion or fact distinctly put In issue and directiy determlned by a court of com- 
pétent jurlsdiction as a ground of recovery cannot be disputed in a subséquent 
suit between the same parties or their privies ; and, even if the second «uit 
Is for a différent cause of action, the right, question, or fact once so deter- 
mlned, must, as between the same parties or their privies, be taken as con- 
clusively established, so long as the judgment in the first suit remains un- 
modifled. Thls gênerai rule Is demanded by the very object for whlch civil 
courts hâve been established, which is to secure the peace and repose of 
soclety by the settlement of matters capable of judlclal détermination. Its en- 
forcement is essential to the maintenance of social order ; for the aid of judlclal 
trlbunals would not be Invoked for the vindication of rights of persons and 
property, if, as between parties and their privies, conclusiveness dld not at- 
tend the judgments of suoh trlbunals in respect of ail matters properly put in 
issue and actually determlned by them." 

Whatever doubts rnay hâve existed as to the question of res judicata 
applying in a case where Hability for taxation had been determined for 
one year and there was a proceeding for a succeeding year is now set 
at rest. In New Orléans v. Citizens' Bank, 167 U. S. 396, 17 Sup. Ct. 
905, 43 L. Ed. 202, this question is discussed at some length by Mr. 
Justice White, delivering the opinion of a majority of the court. The 
following extract will show what was there determined : 

"The proposition that because a suit for a tax of one year is a différent 
demand from the suit for a tax for another, therefore res judicata cannot 
apply, whilst admitting in form the prlnciple of the things adjudged, in reality 
substantlally dénies and déstroys It. The estoppel resultlng from the thing 
adjudged does not dépend upon whethér there Is the same demand In both 
cases, but exists, even although there be différent demands, when the question 
upon which the recovery of the second demand dépends has under Identlcal 
clrcumstances and conditions been previously concluded by a judgment be- 
tween the parties or their privies. This is the elemental rule stated in the 
text-books, and enforced by many décisions of thls court. A brlef revlew of 
some of the leading cases will make this perf ectly clear. In Bank v. Beverley, 
1 How. 134-139, 11 L. Ed. 75, It was held that a construction of a W'ill affect- 
Ing the rights df parties must govern in subséquent eontroversies between the 
same parties, without référence to the différent nature of the demands. In 
Tioga R. Co. V. Blossburg, etc., R. Co., 20 Wall. 137, 22 L. Ed. 331, and Lumber 
Co. V. Buchtel, 101 U. S. 638, 25 L. Ed. 1072, It was held that, when the proper 
construction of a contract was in controversy, the construction adjudged by 
the court would blnd the parties In ail future disputes. In Cromwell v. Oounty 
of Sac, 94 U. S. 353, 24 L. Ed. 195, after a full statement of the nature of the 
estoppel resultlng from the thing adjudged where the demand was the same 
In both cases, the court then considered the extent of the estoppel, where the 
causes of action were distinct, and said (page 353) : 'But, where the second 
action between the same parties is upon à différent clalm or demand, the 
judgment In the prier action opérâtes as an estoppel only as to those matters 
in issue or points controverted upon the détermination of which the finding 
or verdict was rendered. In ail cases, therefore, where it is sought to apply 
the estoppel of a judgment rendered upon one cause of action to the matters 
arising in a suit upon a différent cause of action, the Inquiry must always be 
as to the point or question actually litlgated and determined in the original 
action, not what might hâve been thus litlgated and determlned. Only upon 
such matters is the judgment conclusive in another action.' 
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"It Is unnecessary to multiply citations of authority, as the subject has 
been quite recently fuUy considered and passed upon by this court. In Last 
Chance Min. Co. v. Tyler Min. Co., 157 U. S. 687, 15 Sup. Ct. 733, 39 L. Ed. 
859, where an estoppel resulting from the tliing adjudged was enforced, tbis 
court said (page 687, 157 XJ. S., and page 735, 15 Sup. Ct, 39 L. Ed. S59): 
'The law in respect to estoppel by judgment is well settled, and the only diffl- 
culty lies in the application of the law to the facts. The partlcular matter 
in controversy in the adverse suit was the triangular pièce of groiind, whioh 
is not the matter of dispute in this action. The judgment in that case is 
therefore not conclusive in this as to matters wbich might hâve been deeided, 
but only as to matters which were in fact deeided. Hopkins v. Lee, 6 Wheat. 
109, 5 L. Ed. 218; Smith v. Kernochen. 7 How. 198, 12 U Ed. 666; Pennlng- 
ton V. Gibson, 16 How. 65, 14 L. Ed. 847 ; Stoc-kton v. Ford, 18 How. 418, !'> 
L. Ed. 395 ; Packet Co. v. Sickles, 24 How. 333, 16 L. Ed. 650 ; Id., 5 Wall. 
580, 18 L. Ed. 550; Parrish v. Ferris, 2 Black, 606, 17 L. Ed. 317; Cromwell 
V. County of Sac, 94 U. S. 351, 24 L. Ed. 195 ; Davis v. Brown, 94 U. S. 423, 
24 L. Ed. 204 ; Russell v. Place, 94 U. S. 606, 24 L. Ed. 214 ; Campbell v. 
Rankin, 99 U. S. 261, 25 L. Ed. 435 ; Lumber Co. v. Buchtel, 101 U. S. 6.38, 25 
L. Ed. 1072; Stout v. Lye, 103 U. S. 66, 26 L. Ed. 428; Nesbit v. Indépendant 
Dlst, 144 U. S. 610, 12 Sup. Ct. 746, 36 L. Ed. 562 ; Rail Co. v. Wharton, 152 
U. S. 252, 14 Sup. Ct. 608, 38 L. Ed. 429.' 

"And the law of Louisiana is exactly in accord with the rullngs of this 
court; for, as said by the Suprême Court of Louisiana in Heroman v. In- 
stitute, 34 La. Ann. 814 : 'No principle of the law is more inflexible than that 
which fixes the absolute conclusiveness of such a judgment upon the parties 
and their privies. Whether the reasons upon which it was based were sound 
or not, and even if no reasons at ail were given, the judgment imports abso- 
lute verlty, and the parties are forever estopped from disputing its correct- 
ness. Cooley, Const. Lim. p. 47 et seq., and authorities there eited. "Matters 
once determined in a court of compétent jurisdiction may never again be called 
in question by parties or privies against objection, though the judgment may 
hâve been erroneous, and liable to, and certain of, reversai in a higher court." 
Bigelow, Estop. (3d Ed.) Outline, pp. 1x1., 29, 57, 103. "The estoppel extenda 
to every material allégation or statement which, having been made on one 
sidc and denied on the other, was at issue in the cause, and was determined 
therein." Aurora v. West, 7 Wall. 102, 19 L. Ed. 42 ; Van Pelt v. McGraw, 4 
N. Y. 113 ; Bryan v. Atchison, 2 La. Ann. 462 ; ShafCer v. Scuddy, 14 La. Anii. 
576 ; Plicque v. Perret, 19 La. 318 ; Gllman v. Horseley, 5 Mart. (N. S.) 'i64 ; 
Dufour V. Camfranc, 11 Mart. (La.) 607, 13 Am. Dec. 360 ; Patterson v. Bon- 
ner, 14 La. 233 ; Martin v. Martin's Heirs, 5 Mart. (N. S.) 170.' 

"It follows, then, that the mère fact that the demand in this case is for a 
tax for one year, and the demands in the adjudged cases were for taxes for 
other years, does not prevent the opération of the thing adjudged, if, in the 
prior cases, the question of exemption was necessarlly presented and deter- 
mined upon identically the same facts upon which the right of exemption is 
now claimed. The argument that, as a matter of public policy, the principle 
nf the thing adjudged should be held not to apply to controversies as to taxa- 
tion, if there be merit in it, should be addressed to the lawmaking, and not 
to the judieial, department But, if the judicial mind could entertain the 
suggestion, it seems clear that it Is without real merit. In Its ultimate aspect 
it asserts that no question concerning government or public authority ought 
ever to be submitted to judicial investigation. liideed, the contention is that 
there is no power in courts of justice to consider any question of taxation or 
rf-nder any judgment in relation thereto. That this is the resuit of the propo- 
sition Is manifest from the fact that the very essence of judieial power is 
that, when a matter is once ascertained and determined, it is forever con- 
cluded when it arises again under the same eircumstances and conditions be- 
tween parties or their privies. To admit the judical power on the one hand, 
and to deny on the other the very substance aud essence of such power, is not 
only contradictory, but destructive of the fundamental conceptions upon which 
our System of government is based. TTpon this theory the cause under con- 
sidération should not be entertained, but should be dismissed. Accepting the 
argument in its full conséquence, every judgment rendered by this c»urt fvom 
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the foundatlon of the government, fleclarlng a particular tax or burden un- 
constltutlonal, Imports no effleaey whatever. Every decree o( this court en- 
forcing taxation in order to dlscharge obligations prevlously contracted, where 
the rlght to the tax was a part of the obligation, Is deprlved of the sanctity 
of the thlng adjudged; for manlfestly, if the estoppel of the thing adjudged 
does not arlse from a judgment preventing taxation, such an estoppel cannot 
also resuit from a judgment enforclng taxation." 

After still further citation and discussion of authorities, the opinion 
continues : 

"It follows, then, that the theory by which It Is sought to take questions 
of taxation entlrely ont of the reaeh of the rule of the thing adjudged is not 
only without foundation In reason, but is also wlthout support of authority, 
slnce the case from this court which Is cited to sustaln it cannot properly be 
said to maintain the contention, and the other, from the Suprême Court of 
lowa, has been either overruled or qualified." 

The foregoing extracts render any further citation of authority un- 
necessary, and, the décision in 54 Ga., involving, as I hâve stated, the 
same question, and being between the same parties as the présent case, 
the judgment there is conclusive hère. 

But it is said that a décision of the Suprême Court of the state 
(Goldsmith, ComptroUer General, v. Georgia Railroad Company, 62 Ga. 
485), made subsequently to that which has just been discussed, modifies 
the ruling made in 54 Ga., and lays down a rule for taxing the Georgia 
Railroad & Banking Company, which should be followed hère. In this 
last case the issue was made by an affidavit of illegality to an exécution 
issued by the ComptroUer General. The décision of the Suprême Court 
was that the judgment of the court below should be reversed, and the 
affidavit of illegality which had been sustained in the superior court dis- 
missed, because, as was held, an affidavit of illegality would not be 
entertained as a mode of défense to a tax exécution issued by the 
ComptroUer General in any case in which a return had not been made 
by the railroad company as provided by the tax act of 1874. Notwith- 
standingthe direction given the case, the Suprême Court laid down a 
rule for taxing the Georgia Railroad & Banking Company, which was, 
in effect, that its property, se far as it had a value over and above the 
amount of the capital stock authorized and subscribed prior to January 
1, 1863, was subject to tax. The only thing decided in the case was 
that it was improperly brought, and should be dismissed ; consequently 
the expressions of the court as to the proper method of taxing this 
corporation could not affect the res judicata arising out of the case in 
54 Ga. The décision in 63 Ga. was made in 1879, and yet, for 24 
years — or until 1903 — no effort whatever was made to tax the Georgia 
Railroad & Banking Company in the method therein stated. The tax 
returns of the company hâve been made and the tax collected in the 
manner provided in the charter, on net earnings, and in the same man- 
ner as has been donc since the railroad company commenced to pay tax- 
es. If what is stated in the 62 Ga. opinion had been in a case where 
the issue was made and determined, an entirely différent question would 
be presented hère. But where a case is dismissed out of court, any ex- 
pressions theteîn cannot be regarded as controlling for the purpose of 
affecting a former binding adjudication. 

It may be that the décision in 54 Ga. should not be regarded as res 
judicata as to the effort to tax the franchise of this company under the 
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tax act of 1902, and it may be proper that this should be consîdered a» 
an original question hère. But even as to the right to tax the franchise 
it is a useful and important authority. 

Having thus disposed of thèse two questions, the remaining one of 
the three more important questions raised in the case is that of the right 
of the State, under the franchise tax act, approved December 17, 1902, to 
impose a tax on the franchise of the Georgia Railroad & Banking Com- 
pany. The scheme of taxation provided for this company in its charter 
is a broad one, and, in my judgment, the tax of one-half of 1 per cent, 
on its net earnings embraces ail the taxation it was intended should 
be exacted of this company. 

The term "stock" as used in the fifteenth section of the charter has 
been held to mean capital stock, and that the term "capital stock" em- 
braces the franchise of the company as well as its physical property can 
hardly admit of question. Without the franchise there would be no 
capital stock, properly speaking. The mère inert mass of physical prop- 
erty would be valueless without the life imparted to it by the franchise ; 
that is, the right to maintain and operate a railroad and to take toUs. 
The tax provided by the charter is upon net earnings. Earnings are 
only obtained by the opération of the property, and this opération is by 
virtue of the powers and privilèges granted in the charter, and thèse 
powers and privilèges so granted constitute the franchise. Judge 
Bleckley, with his usual aptness, expresses this idea in his opinion in the 
case of City of Atlanta v. Grant, Alexander & Co., 57 Ga. 340-346, as 
follows : 

"The franchise to be a corporation la what constltutea an artlflclal person. 
That is breath or being, and not property. You eannot sell it, any morC 
than you can Bell the llfe of a man. But thlngs, and the right to use thlugs 
for profit, are property, whether In the hands of a corporation or of a natural 
person. A chartered railroad Is property. The rlghts and privilèges conferred 
by charter to use It as an Instrument of transportatlon are also property ; for 
they adhère to It as accessorles or Incidents, and add to Its value. Indeed, 
they glve It Its chlef value. Without them the railroad, as such, would be 
almost or quite useless. To own It would be like owning a horse wlth no 
right to ride him or drive him, no right to put him to labor. This would be 
owning materlals merely — the Iron and timbers, the earth and masonry, of 
the railroad ; or the bide and flash and boues of the horse." 

No opinion whatever is expressed on the effect otherwise of the fran- 
chise tax act of the Georgia Législature of 1902. It is only held hère 
that, as the scheme of taxation provided in the charter is to tax "stock" 
(meaning capital stock) by taxing the net earnings, it necessârily 
covers and embraces the franchise. The décision does not go beyond 
this particular case and the charter of this company. It is always a 
délicate matter for courts to interfère with the tax acts of the state, and 
this interférence should not be extended beyond what is required by the 
case made. 

Considering the tax clause of the charter under considération in the 
sevcral aspects argued by counsel and discussed by the court as above, 
or considering it more generally and as an entirety, it is clear that it was 
the intention of the Législature to provide a full and complète System 
of taxation for this corporation, and that it embraces its whole liability 
for taxation. Whether the taxing clause in the charter of the Georgia 
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Railroad & Banking Company was a wise or an unwise enactment, it 
is Conceded that when we reach its true intent and meaning the clause 
with such intent and meaning attached to it constitutes a contract be- 
tween the state and the company ; and the Attomey General very f rankly 
and properly concèdes this in his brief. The language of his brief ren- 
ders unnecessary any citation of authority or further discussion of the 
question. It is as foUows : 

"In orfler to simplify the case, and meet squarely the Issue raised, let it be 
remembered that the state, at the threshold of the argument, concèdes that 
the Législature, at the time that complainant's charter was granted, had the 
right to forever exempt or limlt the tax rate of the corporation. Therefore 
the state concèdes the right of complalnant to insist that the provision in its 
charter is a contract, and that ail rights conferred under the provision in 
question should be faithf ully respected and enforced. There are no différences 
between us as to the duty of the state to be bound by the provisions of the 
charter It granted, for it Is coneeded In the llght of authority its charter is a 
contract, and that it could not impair it, even if it wished to do so, by virtiie 
of the Inhibition of the fédéral Constitution; but there Is a différence be- 
tween us, whlch différence consists in 'What Is the grant?' So that, when 
we reach the Intent of the lawmakers «f the state in 1831 as to what should 
be the limit of taxation of this corporation, that is the limlt at this time. 
What, in my judgment, this llmit Is, bas been stated above." 

This question can never arise as to charters granted since January 1, 
1863, when the Code of Georgia went into effect, which declared that 
in ail cases of private charters thereafter granted the state reserved the 
rigkt to withdraw the franchise, unless such right is expressly negatived 
in the charter. This is strengthened by the provision of the Constitu- 
tion of ISÎ"? against irrévocable grants of spécial privilèges and im- 
munities. But as to charters granted prior to January 1, 1863, they 
must stand as written. 

The rulé iii, determining the meaning of statutes exempting f rom or 
limiting taxation is strict construction against the grant and in favor 
of the government ; but by such strict construction is meant that the 
language of such act will not be extended beyond its necessary mean- 
ing, and not that its necessary meaning shall be ignored and defeated. 

Counsel in this case hâve not diflfered as to what part of the railroad 
lines is covered by this taxing clause in the charter, so that can be easily 
fixed in the decree. 

As to taxing the accumulations of money, I think the true rule is as 
expressed by Judge McCay in 54 Ga., as follows : 

"As to the surplus kept on hand, or any Investments not strlctly within the 
enterprlse contémplated In the charter, we are clear that thls is taxable. The 
company is only exempt on the value of its road and Its necessary appur- 
tenanees, and those appurtenances must be ordinary and usual appurtenances 
of such an enterprlse. Anything In the nature of an Investment not within this 
scope Is not exempt We would not Inqulre closely into the status of affairs 
on any particular day, as it may well be that it may hâve a surplus on hand 
for a spécial pnrposè. But even as a fund to meet coutingencies, we think a 
permanent surplus Invested is not covered by the exemption In the charter." 

Applying thç rule thus stated, counsel should hâve little difficulty in 
framing the decree properly in this respect. 

The stock subscribed under the act of 1868 authorizing the Clayton 
Branch is undoubtedly subject to taxation at the ordinary rate. This 
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court, however, cannot properly détermine what is its fair value for 
taxation. That can be determined in the manner provided in the state 
law, and as is usual in such cases. 
A decree may be entered in accordance with the views herein ex- 

pressed. 
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JOHN A. ROEBLING'S SONS CO. v. SAME. CENTRAL 

TRUST CO. V. SAME. 

(Circuit Court, E. D. Virginia. October 8, 1904.) 

1. Ràileoads— Suit to Foeeolose Moetgage — Inteeventiou bt Individual 

bondholdees. 

It is a well-settled doctrine In tlie fédéral courts that, wliere tlie flt- 
ness of the trustée in a railroad mortgage to represent the interests of 
the bondholders is net questioned, nor its conduct in efficiently, honestly, 
and impartially discharging its duty assailed, individual bondholders are 
neither necessary nor proper parties to a suit to foreclose the mortgage, 
and that they will not be permitted to intervene therein. 

2. Samb— Legality op Substitution of Trustée. 

Wàere a railroad mortgage makes provision for a change of trustée, 
and a change bas been made in apparent conformity to such provision, 
its legality cannot be collaterally determined on the application of in- 
dividual bondholders to be permitted to intervene in a suit to foreclose 
the mortgage instituted by the substituted trustée. 

3. Same— Objection to Fitness of Tbusteb. 

Individual holders of a small minority of the bonds of a railroad 
Company will not be glven leave to intervene in a suit to foreclose the 
mortgage, to the displacement of the tmstee who bas instituted the suit 
on request of a ma.lority of the bondholders, where no fraud or miscon- 
duct on the part of the trustée is chargea, and the only objection to it 
is that it is unsuitable to conduct the suit because of the fact that cer- 
tain of its directors are also bondholders and stockholders of the de- 
fendant, the court having ample power to hear them as parties in in- 
terest, although not formai parties, as to any action taken by the trus- 
tée prejudicial to their rights. 

4. Same. 

A court should In any case be slov? to interfère wlth a mortgage trustée 
in foreclosing the mortgage, in the apparently lavirfu! discharge of its 
duty, at the instance of a comparatively small number of minority bond- 
holders, and least of ail should it do so when it appears that such 
bondholders are not themselves seeking aetua! relief, but are attempt- 
ing to obstruct the trustée In the discharge of what it deems its duty. 

In Equity. Suit to foreclose railroad mortgage. On application by 
bondholders for leave to intervene. 

Thèse causes were instituted in this court in the order named: The first 
to foreclose a certain Consolidated mortgage glven by the Virginia Passenger 
& Power Company on ail its property and franchises, includlng the propei'ty 
of the Rlchmond Passenger & Power Company and the Richmond Traction 
Company — in which last-naraed companies the sald Virginia Passenger & 
Power Company owned a majorlty of the stock In each — and to hâve ail 
of said property placed in the hands of receivers of the court, and the same 
subjected to the payment of its debts and admlnistered under the direction 
of the court; the second, in behalf of certain supply lien creditors of the 
Virginia Passenger & Power Company, settlng forth the institution of the 
first cause, aud the action taken therein, and asklng that said property be 
subjected to the payment of their liens, receivers appointed, etc.; and the 
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tWrd, by the trustées in the underlylng mortgage given by tlie Richmond 
Passenger & Power Company upon its property and francBises, setting forth 
the institution of the flrst two suits, ànd asking the foreelosùre of its mort- 
gage, and that the property covered thereby, as well as that of the Virginia 
Passenger & Power Company, be placed in the hands of receivers, and duly 
administered tbereln. Upon the filing of the bill in the flrst cause on the 
15th of July, 1904, a preliminary restraining order was awarded, tem- 
porary receivers appolnted, and ail of the property of the défendant compauy 
placed in their hands; and the Ist day of September was deslgnated as the 
day to show cause against making the said injunetlon order aud appoiutiug 
said receivers permanent. On this i last-named date Hiouls E. Spencer and 
Ella K. Perrin, executors of the last will and testament of Nelson Perriu. 
deceased, and N. Winslow 'Williams — the flrst named as stoekholder and as 
bondholder of the Virginia Passenger & Power Company, and the last two as 
bondholders of the same company — ^presented their pétitions in the two flrst 
causes, asking to be admitted aa défendants therein; and the order to 
show cause against making permanent the said injunetlon and receivers was 
enlarged and continued, and the flling of said pétitions was likewise postponed 
until October 3d, when the said questions were further considered; and An- 
drew Pizzini, Jr., John W. Wilbur, and William A. Washburn, other bondhold- 
ers of the said Virginia Passenger & Power Company, also flled similar péti- 
tions in the flrst-named cause. 

Goodwin, Thompson & Vanderpoel and Munford, Hunton, Williams 
& Anderson, for Bowling Green Trust Company. 

Munford, Hunton, Williams & Anderson and Christian & Christian, 
for John A. Roebling's Sons Company. 

Butler, Nottman, Joline & Mynderse and Leake & Carter, for Central 
Trust Company. 

Davis & Davis, Alexander Hamilton, William B. Mcllwaine, and L. 
L. Lewis, for petitioners. 

Miles M. Martin, for the défendant companies. 

WADDiLl/, District Judge (after stating the facts). The question 
presented for the considération of the court is whether the petitioners, 
individual stockholders and bondholders of the défendant, the Vir- 
ginia Passenger & Power Company, under the facts and circumstances 
of this case, should be allowed as such to intervene in thèse proceedings 
and be made parties défendant thereto. 

The gênerai rule in judicial proceedings, that ail persons interested 
in a controversy should be made parties thereto in order that their rights 
may be determined and concluded, is conceded. That there are excep- 
tions, however, to this proposition, is equally clear, and particularly is 
this true in proceedings in the fédéral courts in foreelosùre suits, and 
suits for the administration of trust estâtes. There it is the well-set- 
tled doctrine — too well established to need élaboration — that the trustée 
in the mortgage or trust deed, or other instrument creating a trust estate, 
speaks and acts for the cestuis qui trust, and that the latter are neither 
necessary nor proper parties, where the fitness of the particular trustée, 
or his condiict as such in failing to efBciently, honestly, or impartially 
discharge his duties, is not brought in question. This is a rule largely 
the resuit of convenience, and in order to facilitate the proper conduct of 
litigation. To admit each individual bondholder or stoekholder of a 
corporatioh to appear of his own motion, and proceed to assert his 
rights as he may be advised, when the same can be as well asserted 
tlirough the trutstee, will not be tolerated. Indeed, it has become the 
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settled practice, in mortgages of the character under considération hère, 
to provide in ternis that the trustée shall, and the individual stockholder 
and bondholder shall not, assert this right ; and this is one of the pro- 
visions of the mortgage in this case. The circumstances under which 
individual stockholders or bondholders can themselves appear and act in 
their own behalf has frequently been the subject of review in the courts 
of last resort, state and fédéral, in this country, and there is perhaps no 
branch of the law more definitely determined. Hawes v. Oakland, 104 
U. S. 450, 26 L. Ed. 837 ; Dimpfel v. Ohio & M. Ry. Co., 110 U. S. 
209, 3 Sup. Ct. 573, 28 L. Ed. 121; Equity Rule 94; Clark on Cor- 
porations, p. 398. In this case, the petitioning stockholder does not 
make a single averment entitling him, as such, to interpose in his own 
behalf. The petitioners' claim to interpose as individual bondholders 
is based, not upon any attack upon the complainant trustée in the mort- 
gage under which they are secured, for any malfeasance or misfeasance 
on its part of which it has thus far been guilty, but is directed first to the 
matter of the sélection of the trustée, it, the Bowling Green Trust Com- 
pany, having been substituted in the place of the Merchants' Trust 
Company of New York ; and, second, to the unsuitability of the said 
Bowling Green Trust Company to act as trustée by reason of the rela- 
tion of certain bondholders and stockholders of the défendant, the Vir- 
ginia Passenger & Power Company, with the said Bowling Green Trust 
Company. Briefly, the charges are that the change of trustée was not 
lawfully made, in that some of the parties voting the bonds secured in 
the mortgage of the Virginia Passenger & Power Company, in making 
the change of trustée, were without authority so to do ; and that the 
Bowling Green Trust Company is disqualified to act as trustée, because 
Frank J. Gould and his sister. Miss Helen Miller Gould, are the own- 
ers, or claim to be such, of a majority of the stock of the Virginia 
Passenger & Power Company, and that a brother of the said Frank 
J. Gould and Helen Miller Gould is the président of the said Bowling 
Green Trust Company, and that the said Frank J. Gould and another 
brother are among its board of directors, and that therefore, so far as 
the affairs of the Virginia Passenger & Power Company are concerned, 
the said Frank J. Gould dominâtes and controls the said Bowling 
Green Trust Company to such an extent that it would be useless for the 
petitioners, bondholders of the Virginia Passenger & Power Company, 
secured in the mortgage in which the Bowling Green Trust Company 
has been substituted as trustée, to ask said trustée to take any steps, to 
pursue any course, or adopt any policy prejudicial to the interests of 
the Goulds. 

As to the first question, the court cannot see its way clear at this 
stage, and in this purely collatéral manner, to inquire into the legality 
of the substitution of the trustée. The mortgage makes provision for 
the change, and since the same appears to hâve been made in due con- 
formity therewith several months before, and apparently without rela- 
tion to this suit, presumably such a change was regularly made; and 
the court should not, at the mère instance of a bondholder seeking to be 
admitted a party to a foreclosure proceeding instituted by such trustée, 
upon the request, as is claimed, of a majority of the bondholders secured 
in the mortgage, undertake either to impugn the right of the trustée so 
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to institute the proceedings, or to question the title to the securities of 
those appearing to hâve voted for the same. To do this would be to 
suspend every foreclosure suit, where a substituted trustée happened 
to bring the same, whenever an individual bondholder saw fit, before 
beconiing a party to the suit, to make such charge. That the subject 
can be properly investigated in this or some appropriate proceeding niay 
not be questioned, but certainly not, at this stage of this case, by a party 
occupying the relation to the trustée in the mortgage that the individual 
bondholders do. The trustée speaks for the bondholder, and until the 
bondholder has shown his right to speak for himself, because of the 
relation or conduct of the trustée to the subject-matter, he cannot in 
this mannër challenge the trustee's title. 

Corning to the second proposition, as to the objection to the complain- 
ant Company as a fit trustée, it will be well to consider for a moment the 
relation that trustées in railroad mortgages occupy to their cestuis qui 
trust. In discussing this question, Mr. Chief Justice Waite, speaking 
for the Suprême Court of the United States in Shaw v. Railroad Co., 
100 U. S. 611, 25 L. Ed. 757, said : 

"The trustée of the railroad mortgage représenta the bondholders In ail 
légal proceedings carrled on by him, affeeting his trust, to which they are 
not actual parties, and whatever blnds him, if he acts in good faith, binds 
them." 

And, referring to the particular case, he further said : 

"The trustées had an undoubted right to commence thèse suita when they 
dld, and It is apparent from the whole record that ail their proceedings, both 
before and af ter the sale, were in the Interest of their beneficiaries gener- 
ally, since one hundred and eighty in number, representing in the aggregate 
eight million out of the elght million flve hundred thousand dollars of bonds 
outstanding, accepted the resuit and exchanged their bonds for stock in the 
new corporation. To allow a small minorlty of bondholders, representing a 
comparatively Insignifleant amount of the mortgage debt, In the absence of 
any pretense even of fraud or unfalrness, to defeat the wishes of such an 
overwhelmlng majority of those associated with them in the beneflts of their 
common security, would be to ignore entirely the relation which bondholders, 
secured by a railroad mortgage, bear to each other. Railroad mortgages are 
a peculiar class of securities. The trustée represents the mortgage, and, in 
executing his trust, may exercise his own discrétion within the scope of his 
powers. If there are différences of opinion among the bondholders as to what 
their interests require, it is not Improper that he should be govemed by the 
voiee of the majorlty, acting in good falth and without collusion, If what they 
ask is not Incbnslstent with the provisions of his trust." 

This case aptly states the doctrine as settled by the Suprême Court of 
the United States in that and préviens cases, and has since been followed 
therein. Kerrison v. Stewart et al., 93 U. S. 155, 160, 23 L. Ed. 843 ; 
Richter v. Jérôme, 133 U. S. 233, 246* 8 Sup. Ct. 106, 31 L. Ed. 132 ; 
9 Rose's Notes, 877. And perhaps in no other judicial district in the 
United States is the doctrine more firmly established than in this. Rich- 
ards V. C. & O. R. Co., 1 Hughes, 28, 34, Fed. Cas. No. 11,771; Skiddy 
V. A. M. & O. R. Cq., 3 Hughes, 320, Fed. Cas. No. 12,932 ; Clyde v. 
R. & D. R; Co. (C. C.) 55 Fed. 445. Counsel for the petitioners hâve 
specially referred the court, in support of their contention, to the 
cases of Brohson v. La Crosse R. Co., 69 U. S. 283, 17 L. Ed. 735, and 
Farmers' Loan & Trust Co. v. Northern Pac. R. Co. (C. C.) 66 Fed. 169. 
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A careful review of thèse cases will be found to contain nothing that 
militâtes especially against the doctrine herein declared. 

In the case at bar, complainants except to the sufficiency of the charge 
in the bondholders' pétition affecting the eHgibility of the trustée, and 
insist that no valid averment of disqualification is made. In this con- 
nection it will be borne in mind that the objection relates only to the 
suitableness of the trustée by reason of its relation to certain bondhold- 
ers, and not to anything that bas been donc by the trustée. The fact 
that a large bondholder in the défendant company happens also to be 
a director, and two of bis brothers likewise directors (one being prési- 
dent), out of a board of 24 constituting the directory of the company, 
named as trustée, is not of itself sufficient to make inéligible such com- 
pany to act as trustée, in the absence of some spécifie averment of mis- 
conduct on the part of the trustée ; and it will not do, where no coni- 
plaint is made as to what had been done, but merely of what may be 
donc, to invoke the doctrine of the uselessness of making requests for 
relief to the trustée. The court, under thèse circumstances, should look 
to what the trustée bas done of an objectionable character before de- 
claring it to be disqualified, and admitting the individual bondholders 
on account thereof to appear for themselves. In this case, ail that the 
trustée bas done is in accordance with the terms of the mortgage. The 
mortgagor being in default, the trustée instituted the usual foreclosure 
proceedings, and asked a court of compétent jurisdiction to appoint re- 
ceivers to take charge of the property and duly administer the same for 
the benefit of ail persons in interest ; and such action bas been taken, 
receivers appointed, one of them being a leading member of the bar of 
the court, and confessédly the most experienced person in the com- 
munity for such position. This action thus far taken, what and how- 
ever great the conflict may be between the bondholders themselves, 
cannot prejudicially affect one to the exclusion of the other, as the re- 
ceivers so appointed are the hands of the court to act for the benefit of 
ail. Until it is alleged and sufficiently made to appear that the trustée 
or its counsel bas been guilty of some act detrimental or antagonistic 
to the interest of the petitioners, or until some charge of négligence, 
fraud, or incompetency is made against the trustée, the court should not 
be asked to in efïect retire the trustée in the mortgage from the conduct 
of the litigation in hand, and to substitute in its place and stead indi- 
vidual bondholders to conduct such litigation. Parties in interest, 
quasi, though not actual, parties, can and should always be afïorded 
a hearing as to matters afïecting their own rights. They will bave the 
right to go before the master, and establish their claims, and contest 
those of any other bondholders ; can bring to the attention of the court 
any misconduct or dereliction of duty on the part of the complainant 
trustée, or others connected with the conduct of the litigation or man- 
agement of the property under the court's control. And this may be 
carried to the extent of the removal of an improper, incompétent, and 
derelict trustée, and the substitution of another in bis stead. But none 
of thèse things should be done unless charges of unfaithfulness be spe- 
cifically made and established, or unsuitableness clearlv shown. The 
A. M. & O. R. Co. Case, 3 Hughes, 350, 351, Fed. Cas. No. 12.922 ; 
Clyde V. R. & D. R. Co. (C. C.) 55 Fed. 445. 
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' This motion to admit the petitioners as parties is one addressed to the 
Sound discrétion of the court, and in disposing of the same the court 
must take into considération the facts and circumstances surrounding 
the case, and at least those shown and set forth in the pétition itself, 
including the object and purpose of the pétition as shown by its prayer, 
When viewed in this light, it appears that sundry minority bondhoiders 
and stockholders are involved in Htigation amongst themselves, in an- 
other court, respecting their rights to certain bonds and stocks of the 
défendant, the Virginia Passenger & Power Company; that the said 
suit was instituted prior to the institution of this suit, and that an order 
has been made therein for the appointment of a receiver subséquent to 
the time the receivers herein had been appointed, qualified, and taken 
possession of tlie property ; and that f rom the said order so appointing 
said receiver in the other court an appeal was at once taken, and a su- 
persedeas to the same was awarded, and is now effective. The inter- 
vening petitioners hère are persons apparently friendly to the minority 
bondhoiders and stockholders aforesaid, and who are not parties to 
such suit, and are the holders of 100 shares of preferred stock, and 300 
shares of common stock, of the défendant Virginia Passenger & Power 
Company, out of an issue of $5,000,000 of the former and $10,000,000 
of the latter, and 140 bonds, of the par value of $1,000 each, out of a 
total issue of $15,000,000 ; and they seek to intervene in this cause, not 
for the purpose of securing any affirmative relief herein, but for the 
expressed purpose, as shown by the prayer of their pétition, of asking 
this court to stay its hand, and to suspend opérations so far as the con- 
duct of this litigation is concerned, save to préserve, care for, and main- 
tain the property, until the litigation aforesaid can be fînally disposed 
of and determined. When this can be donc, and just how much time 
is desired, is not suggested, and in the nature of things cannot be known. 
At a glance, it will be seen that the petitioners are seeking to avail 
themselves of the benefit of the former suit in a way that the parties 
thereto cannot do. If the suit is suspended as to the parties thereto, 
surely others not parties cannot avail themselves of the benefits thereof. 
If the parties are expressly forbidden from acting under the order by 
the suspension of the same, this court should not at the instance of oth- 
ers, in order pretendedly of affording them a hearing, by indirection 
give life and vitality to the order thus in abeyance, and which may never 
be révived. Courts in any case should be slow to interfère with 
trustées, in the apparently lawful discharge of their duties, at the in- 
stance of a comparatively small number of minority bondhoiders or 
stockholders, and least of ail should it do so when it appears that such 
bondhoiders and stockholders are not themselves seeking actual relief, 
but are attempting to obstruct the trustée in the discharge of what it 
deems to be its duty. 

It follows from what has been said that, in the opinion of the court, 
the petitioners hâve not set forth such a case in their pétition as entitles 
them to intervene hère, and such right to intervention, and the filing 
of their pétition, is denied. 

It having been suggested that William Northrop, one of the receiv- 
ers heretofore temporarily appoitxted, is an improper person to be .«- 
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lected by reason of his connection with the property and relation to some 
of the parties in interest, that matter will be given due considération by 
the court before making permanent the appointment of receivers herein. 



G0T3LD r. NEW YORK LIFE INS. CO. et al. 
(District Court, B. D. Arkansas, W. D. Novemter 2, 1904.) 

1. Bankeuptct— Pbopeety Passing to Truster— Liïe Insurance Polict. 

The provlso to Bankr. Aet July 1, 1898, § 70a (5), 30 Stat. 566 [D. S. 
Comp. St 1901, p. 3451], whlch gives a bankrupt the right to retain a 
life Insurance policy having a surrender value by paying such value to 
his trustée, does not prevent the vestlng in the trustée under sueh section 
of title to a policy whlch has no surrender value, but which is payable 
to the bankrupt's Personal représentatives, and has in f aet a cash value ; 
but a policy w^hich has no actual value as an asset does not pass to the 
trustée. 

2. Same— Policy Having no Cash Value. 

A bankrupt at the time of his bankruptcy held a life policy of Insur- 
ance payable at his death to his executors, admlnistrators, or assigns. 
It had been in force but one year, and the first premium had not been 
paid, but was evidenced by his note. The second premium was required 
to be paid within about 30 days after the adjudication, otherwise the 
policy lapsed, and at the end of 30 days thereafter became absolutely 
void. The policy had no surrender value, and was scheduled by the 
bankrupt, and surrendered to the trustée, who, hovyever, did not hâve 
it appraised, and allowed the time for paying the second premium to ex- 
pire wlthout making the payment. Subsequently, but durlng the time the 
policy still remained in force by Its terms, the bankrupt committed sui- 
cide, being at the time but 30 years old and in good health. HeU, that 
the policy, being at the time of the adjudication of no actual value to 
the estate, did not pass to the trustée as an asset, and that the ad- 
ministratrix of the bankrupt was entitled to the proceeds thereof. 

In Bankruptcy. Action by a trustée to recover the proceeds of a 
policy of insurance on the life of the bankrupt. 

This cause having been submitted to the court, a trial by jury having been 
waived, the court made the following flndings of facts: 

The plaintifC is trustée in bankruptcy of the estate of B. F. McKenzle, 
who died after the adjudication in bankruptcy. He seeks to recover by this 
action the sum of $5,000 from the défendant insurance company on a policy 
issued by it on May 16, 1903, on the life of the deceased bankrupt. The 
policy was a twenty annual payment life policy, payable upon the death of 
the assured to his executors, admlnistrators, or assigns. The widow of the 
deceased bankrupt having made a claim for the money as administratrix 
of the estate of her deceased husband and also as the widow, the insurance 
company decllned to pay the money, whereupon this suit was instltuted, 
making the insurance company and the administratrix and widow of the de- 
ceased bankrupt parties défendants. The insurance company admitted an 
indebtedness of $4,731.92 on the policy, and paid the money into court, leaving 
it to the court to détermine who is entitled thereto. The other défendants 
filed separate answers, the administratrix clalming the fund as belonging 
to the estate, and the widow claiming dower if it is held that the money 
belongs to the trustée in bankruptcy. Other facts agreed upon by the parties 
and adopted by the court as part of its findings of facts are as follows : "On 
May 16, 1903, Ben F. McKenzle took ont a policy of insurance in the New 
York Life Insurance Company for $5,000. He did not pay the premiums 
In cash, but executed his note for same, which was paid by the company. 
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deductlng the amount thereof from the face of the policy which was paid 
ftito court. That on the ICth day of May, 1903, he took out another poUcy 
of Insurance In the Union Central Life Insurance Company for the sum of 
$5,000. Both of thèse pollcles were payable to the estate of the sald Ben F. 
McKenzle, and are hereto attached, and made part hereof. On February 16, 
1904, McKenzle, on hls own pétition, was adjudicated a bankrupt by the Pis- 
trlct Court of the United States, Eastern District of Arkansas, and on the 

day of February, James Gould was appolnted as trustée of his estate. 

In the schedules filed by McKenzle as aforesald the poUcies of Insurance were 
listed as part of his assets, but the pollcles were retalned by McKenzle. On 
the llth day of May, 1904, at hls examination held before the référée, Mc- 
Kenzle was ordered to and dld turn over thèse pollcles to the attorneys of 
the trustée. The annual premium of $254.85 on the policy Issued by the New 
York Life became due on May 16, 1904, and the premlums on the Union 
Central policy became due one year after the date of Its Issuance. It was 
provlded In the policy Issued by the New York Life Insurance Company that 
If the premium should not be pald on May 16, 1904, the policy should be auto- 
matlcally extended for Its full value untll July 16, 1904, on whleh date it 
would lapse ; and it was further provlded that, if the premium was paid 
withln one month after It became due, the policy would revive In full force ; 
but, as McKenzle died June 19th, It was too late to revive the policy, and the 
same would hâve lapsed on July 16, 1904. The trustée In bankruptcy dld not 
pay the premium due on May 16th, nor report to the court the fact that such 
premlums were due, and dld not ask an order to pay such premlums, or an 
order to revive sald policy. Nelther dld the trustée hâve the policy appralsed, 
or ofCer same for sale wlth the other assets of the bankrupt, nor dld the 
trustée ascertain the cash surrender value of the policy at the date of ad- 
.iudlcatlOn, or glve the bankrttpt an opportunlty to pay same to hlm. That, 
if the bankrupt had Ilved untll after July 16th, the policy would hâve lapsed, 
as dld the policy in the Union Central Insurance Company, on account of the 
fallure of the trustée to pay premlums. That at the tlme of hls death the 
bankrupt was about thirty years of âge, and In good health, and the cause 
of hls death was suicide. That the pollcles had no cash surrender value on 
the date of adjudication, and would not hâve had any untll two annual pre- 
mlums had been paid. That the said Ben. F. McKenzle dled by hls own 
hand on June 19, 1904, leavlng, hlm survlving, the défendant Saille A. Mc- 
Kenzle, hls wldow, wlth whom he had intermarrled on January 17, 1901, and 
that he and the sald Saille A. McKenzle lived and cohablted together as man 
and wlfe from that date untll his death." The court further flnds that the 
policy had no substantial value at the tlme of the bankrupt's adjudication, 
Its only value being spéculative, depending upon the death of the bankrupt 
before July 16, 1904. 

J. M. & J. G. Taylor, for plaintiff. 

Rose, Hemingway & Rose, for défendant New York Life Ins. Co. 

White & Altheimer, for défendant Sallie A. McKenzie. 

TRIEBER, District Judge. The détermination of the questions of 
law involved in this case dépends upon the construction of section 70 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. 
Comp. St. 1901, p. 3451]). Neither the Suprême Court of the United 
States nor the United States Circuit Court of Appeals for this, the 
Eighth, Circuit, the only courts whose judgments are conclusive on this 
court, has ever construed this section on the issues involved herein. 
While there are a nuniber of décisions of other courts on this subject, 
they are anything but harmonious. The court must, therefore, déter- 
mine this cause according to its own judgment, aided by the reasoning 
of the learned judges who hâve heretofore passed upon thèse questions. 

Section 70 of the bankruptcy act, which is entitled "Title to Prop- 
erty," provides what property of the bankrupt shall pass to the trustée. 
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After enumerating certain spécifie kinds of property in the first four 
subdivisions, the fifth is as follows: 

"Property which prier to the filing of the pétition he eould by any means 
hâve transferred, or which might hâve been levied upon and sold under ju- 
diclal process against him, provlded that when any bankrupt shall hâve any 
insurance policy which bas a cash surrender value, payable to hîmself, bis 
estate or Personal représentatives, be may, withln tbirty days after the cash 
surrender value bas been ascertained and stated to the trustée by the eompany 
issuing the same, pay or secure to the trustée the sums so ascertained and 
stated and continue to hold, own and carry sucb policy free from the claims 
of the creditors participating in the distribution of bis estate under the bank- 
ruptcy proceedings ; otherwise the policy shall pass to the trustée as assets." 

The contention of the learned counsel for the défendant is that under 
this provision the title to a life policy, payable as the one in controversy 
is, to the assured's executors, administrators, or assigns, does not pass 
to the trustée in bankruptcy, because it has no surrender value. The in- 
tent of Congress, as clearly expressed in section 70, was that the title 
to ail property of the bankrupt not exempt under the laws of the state 
where the bankrupt résides from levy or sale under exécution, and 
from the sale of which by the trustée something may be realized for the 
benefit of the bankrupt's creditors, should vest in the trustée. It will 
be noticed that this subdivision 5, § 70a, 30 Stat. 566 [U. S. Comp. St. 
1901, p. 3451], provides for the vesting in the trustée of the title, not 
only of ail property subject to seizure or sale under judicial process, but 
also ail property which, prior to the filing of the pétition, the bankrupt 
might hâve transferred. This practically covers everything which the 
bankrupt might own, and from which, by sale, some funds could be 
realized by the trustée for the benefit of the estate. In Page v. Ed- 
munds, 187 U. S. 596, 23 Sup. Ct. 200, 47 h. Ed. 318, the title to a 
membership in a stock exchange was held to pass, under this provision 
of the law, to the trustée, and in FuUer v. New York Fire Insurance 
Company, 184 Mass. 12, 67 N. E. 879, the title to fire insurance policies 
was held to vest in the trustée. Were it not for the proviso to sub- 
division 5, the bankrupt would not be entitled to any privilège whatever 
in relation to his life policies. It is only by virtue of the proviso that he 
is given the option of becoming the purchaser of the policies upon pay- 
ment by him of the cash surrender value, and of that he must avail him- 
self within 30 days after the value has been ascertained. The proviso 
does not control the vesting of the title to the bankrupt's estate. It 
merely modifies it as to one item, viz., life policies which hâve a cash 
surrender value. 

The office of a proviso is to restrain or modify the enacting clause of a 
statute. As defined by Mr. Justice Story in United States v. Dickson, 
15 Pet. 141, 165, 10 L. Ed. 689 : 

"The gênerai rule of law which bas always prevailed, and become conse- 
crated, almost, as a maxim In the interprétation of statutes, Is that where the 
enacting clause is gênerai in its language and objects, and a proviso Is after- 
wards introduced, that proviso is construed strictly, and takes no case out 
of the enacting clause whlcb does not fall fairly wlthin its terms. In short 
a proviso carves spécial exceptions only out of the enacting clause ; and those 
who set up any sucb exception must establish It as being within the words 
as well as within the reason tbereof." 
132 F.— 59 
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To the same effect are Dollar Savings Bank v. United States, 19 Wall. 
227, 22 L. Ëd. 80 ; Ryan v. Carter, 93 U. S. 78, 23 L. Ed. 807 ; Boston 
Safe Deposit Company v. Hudson, 68 Fed. 758, 15 C. C. A. 651; Mc- 
Rae V. Holcomb, 46 Ark. 306. 

Following this rule, it is doubtful whether any other policy than that 
which bas a cash surrender value is subject to rédemption by the bank- 
rupt. In re Mertens (D. C.) 131 Fed. 972. But, in view of the fact that 
this provisô was enacted solely for the benefit of the unfortunate debtor, 
and thè further fact that the payment by him of the fuU value of the pol- 
icy — that is, the payment of ail that the trustée could realize by a surren- 
der or sale of the policy — ogives the creditors ail that they can possibly 
receive, many of the courts hâve construed this proviso Uberally by ap- 
plying ît to ail life policies, whether they hâve a surrender value or not, 
if there is a cash value to them which can be obtained by the trustée f rom 
a sale of the policy. Such a libéral view can do no harm to the cred- 
itors, while, on the other hahd, it may prove very bénéficiai to the bank- 
rupt, who thereby is enabled to continue bis life policy at the lower rate, 
based upon the âge when ît was first taken out, instead of paying the 
increased rate necessarily charged at an advanced âge, and also enables 
him to retain a policy even if the state of bis présent health would pre- 
vent him froffl securing a new policy. But as this question does not 
arise in the case at bar, it is unnecessary for the court to détermine it. 
That Congress did not intend to prevent the vesting in the trustée of the 
title to life policies which hâve a cash value but bave no surrender value 
clearly appears from the language used, for, had that been the inten- 
tion of Congress, there would hâve been no trouble to express it in 
terms neithér ambiguous nor subject to différent constructions. 

Another reason why it is clearly apparent that Congress did not in- 
tend to prevent a trustée in bankruptcy from becoming vested with the 
title to policies which havç a cash value, but no surrender value, is that 
it is a well-known fact that until within the last few years many of the 
leading life insurance companies did not issue policies which had a cash 
surrender value at any time before maturity, basing their refusai to do 
so upon the meritorious ground that the right of surrender would in 
many instances defeat the beneficent object of life insurance to provide 
a fund for the family of the assured after bis death, as the fact that the 
money could be obtained at any time by a loan or a surrender of the 
policy would tempt the assured to avail himself of this privilège when- 
ever his business interests required any moneys which he could not 
otherwise easily obtain. Many of the tontine policies, when first issued, 
not only made no provision for à cash surrender value, but contained 
a spécial provision for an entire forfeiture of the policy upon the failure 
of the assured to pay a single premium at maturity, although such 
premium was the last one to be paid before the maturity of the policy. 

If the contention of the learned counsel for the défendant is correct, 
such a policy, no matter hoW great its actual value, or how large a sum 
could be obtained by a sale thereof, would still remain the property of 
the bankrupt. It requires no extended argument to show that such 
a construction would be in conflict with the entire spirit of the bank- 
ruptcy act. The court is clearly of the opinion that the title to a life 
policy payable, as this was, to the assured's executors, administrators, 
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or assîgns, passes to the trustée upon the adjudication of bankruptcy, 
even if it had no surrender value, provided it has a real cash value, 
which could be realized either by sale by the trustée or otherwise. 
The identical question has been decided in conformity with the views 
herein expressed in Re Welling, 113 Fed. 189, 51 C. C. A. 151. in Re 
Slingluff (D. C.) 106 Fed. 154, and in Re Mertens (D. C.) 131 Fed. 972. 

But, if the policy has no actual cash value, does the title vest in the 
trustée ? That this policy had no real cash value is apparent f rom the 
agreed statement of facts. The policy had been in force only one year. 
The first premium had not yet been paid, although the policy, having 
been delivered, was in full force. The assured was, at the time of his 
death, only 30 years of âge, and in good health. The annual premium 
for the next 19 years was $254.85. Unless the second annual premium 
was paid on or before the 16th day of June, 1904, the policy would be- 
come absolutely worthless on the 16th day of July, 1904. The trustée 
made no efforts to pay the premium, and it is hardly necessary to state 
that, had he applied to the court for directions, the court would not 
only not hâve authorized him to pay the premium on the policy, but 
would hâve directed him to surrender it. It was the unfortunate suicide 
of the bankrupt less than a month before the policy became absolutely 
void which made it a valuable asset. 

The gênerai rule is that personalty which has no salable value, such 
as books of account, private manuscripts, family pictures, and heirlooms, 
are not subject to levy and sale under exécution; for the object of an 
exécution, as is that of bankruptcy proceedings, is to realize something 
substantial for the benefit of creditors, and not to harass the debtor. If 
nothing could be realized either by a surrender or a sale of the policy, 
there was nothing to pass to the trustée. Drake on Att. § 249 ; Rosen- 
thal V. Circuit Judge, 98 Mich. 208, 57 N. W. 113, 22 L. R. A. 693, 39 
Am. St. Rep. 535. The mère chance that the bankrupt mig-ht die, or, 
as in this case, commit suicide, within the short time the policy was to 
remain in force, is not a privilège which the law will protect It would 
be a mère wager on the life of an unfortunate debtor, and for this 
reason against public policy. Warnock v. Davis, 104 U. S. 775, 26 
L. Ed. 924; Cammack v. Lewis, 16 Wall. 643, 21 L. Ed. 244. That in 
such a case a policy of Insurance does not pass to the trustée has been 
held in Re Buelow (D. C.) 98 Fed. 86, and in Re Josephson (D. C.) 121 
Fed. 142, affirmed in 124 Fed. 734, 59 C. C. A. 650, and this seems to 
be the opinion of nearly ail text-writers on that subject. Loveland on 
Bankruptcy (2d Ed.) p. 410; Brandenburg on Bankruptcy (3d Ed.) 
p. 755; Collier, Bankr. (4th Éd.) p. 514. As the policy at the time of 
the bankrupt's adjudication was practically of no value, for it could not 
bave been surrendered for a cash considération, nor, in the opinion of 
the court, could anything hâve been realized if offered for sale — ^and 
that the trustée was of that opinion is evidenced by the fact that he 
made no efforts to sell the same, or even hâve it appraised as property 
of the bankrupt — there was nothing to pass to the trustée except the 
right to speculate on the bankrupt's life for a short time; and neither 
the bankruptcy act nor any other statute authorizes this. 

The judgment will be that the administratrix is entitled to the fund, 
and, as the probate court in which the estate is being administered is 
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vested VfitJi 'junsdiction to détermine the widow's right to dower, her 
pétition tbh^ye dpwer assignçd, to her In this action will be dismissed. 

In order to, give the trustée an opportunity to hâve this cause re- 
viewed by itfe Court of Appeals, if so desired, there will be a stay of 
30 days granted before the money in the registry of the court is paid 
over to the administratrix. 



THE SVAELAND. 
(District Court, E. D. Virginia. July 15, 1904.) 

1. SEAMEN— iNJtJBT IN SeBVIOE— LlABILITY OF VESSEL FOB PaILUBE TO FUE- 

RISH Peopeb Tbeatment. 

lilbelant, a seaman on a steamer on a return voyage from a Mexican 
port to New York, fell and broke hls ankle when off Cape Hatteras. Tbe 
vessel procëëded to New ïork, whleh was the end of the voyage, and was 
reached 48 hours after the Injury. A doctor was called, who considered 
It a spraln^ and libelant was not sent to a hospltal, although he requested 
to be, but was kept in bis bunk lu the forecastle, and the vessel started 
on anbther voyage. After reachlng Norfolk, at hls Insiatence other physi- 
clans wére called, and 10 days after the In jury he was taken to the hos- 
pltal. It was then found that the bones had improperly united, and they 
were broken again and reset. Libelant sufiCered severe pain, was perma- 
nently crlppled, and remalned in the hospital for six months. Helâ, that 
the vessçl was not at fault for not devlatlng from its course to take libel- 
ant to Norfolk after the Injury, but was liable for the fallure to procure 
prompt and efficient treatment and care at the end of the voyage, and 
libelant was awarded $500 damages In addition to the expense of hls cure. 

In Admiralty. Suit by seaman to recover for neglect and failure 
to give him proper treatment and care after an injury in the service. 

W. B. Bàrton, for libelant. 
Hughes & Little, for reàpondent. 

WADDILL, District Jûdge. The libelant, a seaman on board the 
Swedish steamship Svaeland, en route from Tampico, Mexico, to New 
York, by way of Perth Amboy, N. J., on the return voyage to New 
York, from whence he had shipped to Tampico and return, on the 14th 
day of December, 1903, while on the high seas, in the vicinity of Cape 
Hatteras, in deâcending a ladder into the hold of the ship, lost his foot- 
ing, and fell a distance of some 20 feet, fracturing his ankle. The libel 
is filed to recover damages against the steamship because of its failure 
to put into the port of Norfolk, where .the libelant could hâve received 
prompt médical and surgical treatment, but instead proceeded on its 
journey to New York ; also for the failure to afford the libelant prompt 
and proper: surgical treatment, and for the additional pain and perma- 
nent character of the injury caused by such delay. 

The duty of the master to furnish the libelant with proper and 
prompt médical treatment and surgical aid on account of an injury 
sustained by him while in the service of the ship may be conceded. 
But whether the ship should be held liable for the failure to divert its 
course, and put into Norfolk, dépends upon the facts and circumstances 
of this particular case. The conclusion reached by the court is that the 
ship was not at fault, under the circumstances in which the master was 
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placed, in this respect. The time to be saved by so doing, and the 
extent of the in jury to the Ubelant as the same then appeared, was not 
sufficient to justify the vessel making a déviation from its route. This 
particular subject has been so recently under review by the Circuit 
Court of Appeals for the Ninth Circuit in the cases of The Troop (D. 
C.) 118 Fed. 769, and The Iroquois, 118 Fed. 1003, 55 C. C. A. 497 (the 
latter also by the Suprême Court of the United States — 194 U. S. 240, 
24 Sup. Ct. 640, 48 L. Ed. 955— to which latter opinion, by Mr. Justice 
Brown, with the authorities there cited, spécial référence is made as 
containing a comprehensive and complète discussion thereof), as to ren- 
der further élaboration unnecessary. 

The inability of the libelant to recover for the in jury he sustained 
by reason of the fall is conceded by liis counsel. Indeed, such claim is 
not asserted ; and the freedom of the ship from liability to its seamen 
for injury received in the discharge of their duties, except in cases aris- 
ing by reason of the unseaworthiness of the ship, or a failure to supply 
and keep in order the proper appliances appurtenant to the ship, is 
recognized. The Osceola, 189 U. S. 158, 175, 23 Sup. Ct. 433, 47 L. 
Ed. 760. But the libelant bases his claim upon his right to recover 
damages for the failure of the ship to afford prompt and efficient 
médical and surgical aid after he sustained his injury. That such 
last-named liability exists, if in point of fact there was neglect on the 
part of the ship, seems equally well settled. In the Iroquois Case, 
supra, the Suprême Court of the United States, affirmed a judgment of 
the lower court for $6,000 awarded the libelant for the failure of the 
ship to deviate from its course and put into a nearer port, where the 
libelant could bave received médical treatment more promptly. It 
would follow that, if there was a failure to furnish médical treatment 
at the end of the voyage in a case like the one under considération, 
where the circumstances did not necessarily require a departure from 
the course, that likewise a recovery should be had for such neglect, 
as it is for precisely the same thing in a more aggravated form. The 
master would be more readily excused for a failure to deviate from his 
course, and go hundreds of miles out of his way, involving the loss 
of time and expenses necessarily incident to such a change. But the 
imposition upon the master to give proper and prompt attention to a 
crippled seaman on reaching the port of destination is a very différent 
thing. The neglect in the latter case, having in view the humanities 
of the situation, seems almost inexcusable. Hère the libelant sus- 
tained his injury — the horrible breaking of his ankle joint, which has 
crippled him for life, and on account of which he suffered greatly, 
and from which he was required to stay in a hospital from the 34th 
of December, 1903, certainly as late as the middle of June, 1904, witb- 
out walking except on crutches. He was injured at sea on the early 
moming of the 14th of December, and reached the port of Perth Amboy 
48 hours afterwards. He remained at Perth Amboy two days, leaving 
there on the 18th, and reached Norfolk on the 20th. The master of 
the ship, it seems, visited him twice after his injury, and once at Perth 
Amboy, where he called in a doctor, who saw the libelant only once, 
and considered the injury to his ankle a sprain, and, instead of the libel- 
ant, who was then at the end of his voyage, and entitled to be re- 
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leased and discharged, being sent to the hospital for médical treatment, 
ail of which lie insists he asked should be done, he was brought back 
to Norfolk on another voyage, where he arrived two days later, when 
another doctor was, called in, whp saw the libelant daily on the shîp for 
tliree or four days, and who likewise practiced upon his limb for 
sprain, until the libelant insisted upon calling in another physician, 
who discovered his serious condition, and promptly sent him to the hos- 
pital, where, 10 days after the receipt of his injury, he was afforded 
proper médical treatment. During ail of this time this seaman was 
confined to his bunk in the ship's forecastle, an unsui table and un- 
comfortable place ; the bunk being, it is claimed, too short, and in which 
he suffered greatly. Dr. Graves, a leading and highly reputable sur- 
geon in the city of Norfolk, the physician having charge of the libelant 
at the hospital, described his injury, and what had to be done for it, as 
follows : 

"I examlned his ankle, and fotind It In a Uttle dlsturbed condition — twlst- 
ed; and I made a diagnosis of fracture of the larger bone and considérable 
tearlng of the ligament ; that Is, the tissues that bind the bones together, and 
especlally on the outer side, which allowed the foot to tilt "freely. I chloro- 
formed hlm, and broke ùp the union which had taken place In the bone, and 
the bone was somewhat Impacted — broke; that Is, when broken In two, the 
shoek had dovetalled It, and under the ansesthetic the bone was carried ont 
again — that Is, the break was renewed — and the ankle put straight, and put 
In place. After taking It out of plaster, the foot on the Inner side was 
stralghti but on the outer side It remalned very prominent; the outer bone 
pushed forward and outward of the foot ; had the appearance below the 
joint of still tilting in. A second examination showed something Interposlng 
between thèse bones, and that necessitated opening the joint. And the inter- 
position there was a dislocation ol one of the smaller bones, and caused the 
aiikle to go In. After that was removed, the bone was carried straight, and 
the foot cornes down levél. But the ankle is permanently disabled. He will 
hâve a useful foot, and be able to carry on good work on that foot; but 
whether he wlll be able to cllmb ladders as he did before, and stand on that 
foot where heavy weights are necessary, and pulling, I cannot say but that 
he may feel some giving aîway In the ankle." 

It will be seen from this statement that during the time that elapsed 
before proper médical treatment was afforded the libelant, which was 
readily at hand both in New York and Norfolk, a union had taken place 
in the bone, and that the first thing necessary to be done was to admin- 
ister chloroform, and break up the union thus formed — that is, to 
renew the break, and put the ankle straight; and so serious was the 
character of the injury, and the condition of the limb in which it was 
then found, that subsequently it had to be broken over again. This 
doctor further testified as to the painful character of the injury by 
reason of its location. 

Respondent seeks immunity from liability to the libelant because of 
calling in the doctors at Perth Amboy and Norfolk, and also to 
excuse itself for bringing libelant away from New York instead of 
sending him to the hospital there, because it claimed the libelant did 
not ask to be either formally discharged or sent to the hospital. This 
Avili not do, even assuming the facts to be as contended for by the re- 
spondent, with which the court does not agrée. No formai discharge 
of the libelant was necessary. His voyage had ended. Nor was it 
necessary for him to demand to be sent to a hospital. The duty im- 
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posed upon the ship was an affirmative one — that îs, to care properly 
for a crippled seaman, and see that he was afforded prompt and 
proper médical and surgical treatment; and he should hâve been sent 
to the hospital in his then condition, and under no circumstances should 
the ship hâve put back to sea with a seaman at the end of his voyage, 
in the crippled condition in which he was. Once countenance this 
conduct, and the custom would soon prevail for the substitution of the 
inexperienced officer of the ship, acting as doctor, in unsuitable quarters 
on shipboard, for the intelligent, skillful care and comfortable provi- 
sion of crippled seamen at the hospitals of the country. In The Iro- 
quois, 194 U. S. 240, 24 Sup. Ct. 640, 48 L. Ed. 955, supra, much the 
same contention was made as is hère set up ; that is to say, the défense 
was that the libelant made no complaint that the bones of his limb had 
not united, or of the failure of the master to turn about and put into a 
near-by port for médical treatment. But the court, speaking through 
Mr. Justice Brown, in discussing the first question, said : 

"Yet with a caref ul examinatlon, such as the master was bound to make, 
we think he should bave detected It." 

And in référence to the latter: 

"We lay no stress on the fact that the libelant dld not ask to be taken Into 
an intermediate port. He was a boy, largely Ignorant of his rights and 
duties. The master was his légal guardian, in the sensé that It is a part ol 
his duty to look ont for the safety and care of his seamen, whether they make 
a distinct request for it or not. If, on arriving at Valparaiso, the bones were 
found to hâve knitted together, there was at least a chance of securing thelr 
union by proper treatment If, upon the other hand, they had united, there 
was a certainty of securing ultimate recovery by careful nursing, and by the 
use of facilitles Which the hospital undoubtedly would hâve, and which the 
ship had not To put it in a Ilght most favorable to the master, he speculated 
upon the chance that a union of the bones had taken place, without seeking 
to inform himself of the fact." 

And in this same case the Suprême Court criticised the action of the 
ship's master in allowing a crippled seaman to remain in the forecastle 
of the ship, instead of placing him in the cabin, where he could hâve 
been more comfortably provided for. In that case it is true the injury 
was of a more serions character than hère, though not more painful; 
and it may be said that there was not the same need for the transfer 
from the forecastle to the cabin ; but manifestly, if, upon reaching New 
York, no relief was afforded the libelant, and he was taken back to sea 
at the end of his voyage, he should at least hâve received better treat- 
ment than to hâve been kept in the ship's forecasde. 

Thus far the court has assumed that the libelant did not ask either 
to be discharged at New York, or sent to the hospital. On thèse 
questions the évidence is conflicting. Libelant testifies one way, and 
the master the other. The court had not the benefit of hearing the 
master testify, as his évidence was taken by déposition ; but it saw and 
obs'erved the demeanor and conduct of the libelant on the stand, and 
was impressed with the truthfulness of his statement, and is therefore 
inclined to adopt his statement in this conflict; particularly as it is 
hardly possible that with an injury of this painful character he would 
either hâve wanted to be taken back to sea or hâve failed to ask for ail 
the relief and treatment which could be furnished him. The court is 
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the more strengthened in this view from the fact that the ship's master 
seemed to hâve treated this in jury as not serious; and, according to 
libelant's évidence, when at the end of ten days he insisted on going to 
the hospital, the master replied that there was nothing the matter with 
the leg, "get up and get to work." Whatever may hâve been the view 
of the master as to the character of the injury, and of the doctors who 
were called in, it should not operate to relieve from liability in this 
case, in the light of the relationship existing between the ship's master 
and its seamen, and the degree of care due to a seaman injured in the 
ship's service. The captain, in his évidence, says, "Could not see 
anything on his foot, but it was swelling up a little, and it was bent a 
little ;" and the two physicians called in each testified as to its greatly 
swollen condition, and of their efforts to reduce the same. If the 
master and thèse two doctors did not know that this was a serious con- 
dition, or the doctors did not know the différence between a sprained 
ankle and broken ankle, certainly the conséquences of such lack of in- 
formation on their part ought not to be visited upon the libelant, and 
he denied a reasonable recovery for the suffering and additional injury 
he sustained as a conséquence. He had no voice in the sélection of doc- 
tors; was himself subject to the orders of the ship's master; and was 
confined on shipboardin a crippled condition, where he could secure no 
relief save through the ship's master; and he was not responsible in 
any sensé for what was done ; and, whatever may hâve been the 
motives of those acting, the fact is they were wrong in ail they did, 
manifestly and patently wrong. To deny the right of recovery to the 
libelant would be to enable the ship's master, with a seaman having a 
broken ankle, to speculate on the chances of a sprained. ankle, and visit 
the consgquences of his miscalculation, in addition to the suffering and 
affliction that ensued, upon the innocent seaman. 

In conclusion, the court thinks that an award of $500 should be made 
to the libelant for the additional suffering imposed upon him, and 
for the apparently aggravated character of the injury he sustained; 
the same to be paid in addition to ail expenses incurred for médical 
treatment and cure of libelant, which in this case bave been considér- 
able, and on account of which the damages are fixed at so small an 
amount. 



THE SARANAO. 

(District Court, W. D. New York. October 12, 1904.) 

No. 27. 

1. Shippihg— Injuet to Stevedoee— Liability or Vessel. 

When cargo la loaded or unloaded under the direction of an Inde- 
pendent contractor or master stevedore, and pursuant to contract, .the 
duty of the ship ends when it furnishes to the stevedores a safe place In 
which to work, and a safe passage thereto ; and, when It has performed 
such duty, it cannot be held liable for an Injury to an employé of the 
contractor, But It Is Ilable where it Is shown that the employé, when 
Injured, was in the proper discharge of his duties, and that the proximate 
cause of the injury was a structural defect or weakuess of material In 
some part of the vessel. 
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2. Samb— Defective Hatch Coveb. 

Evidence considered In an action agalnst a steamer by a foreman who 
was injured by falllng down a hatchway whlle in charge of stevedores 
employed by a contracter in unloading the vessel, and held insufficient to 
render the vessel liable for the injury on the ground that it was due to 
the defective construction of the section of the hatch cover on which 
libelant stepped, and vrhich fell with hlm. 

3. Admikalty— Pleading— Amendment of Libel. 

Where a libel allèges generally, as the ground of a vessel's liability for 
the injury of a stevedore, that a hatch cover was Improperly constructed, 
libelant may properly be given leave to amend during the trial by setting 
out the particulars in which the construction is claimed to bave been 
defective. 

4. Evidence— Admissions— Res Gest^. 

In an action against a vessel to recover for an injury to a stevedore 
by falling down a hatchway, a statement made by the mate, 10 minutes 
after the accident, that the "hatch covers never did flt," is not admissible 
as a part of the res gestœ. 

5. WiTNEssBs— Cross-Examination. 

Where a vi^ituess is asked on cross-examlnation If he did not make a 
certain statement, not relevant to any matter brought out on his direct 
examlnation, and dénies It, bis déniai Is binding on the party asking the 
question. * 

e. Dépositions— Admissibilitt in Evidence— Ieeegulaeities in Retubn. 

A déposition which was nelther delivered into court In person, nor 
sealed and addressed to the clerk as required by statute, Is not admissible 
as évidence. 

In Admiralty. Action for personal injury to stevedore. 

Daniel Cruice and Harvey L. Brown, for libelant. 

Bissell, Carey & Cooke and James McC. Mitchell, for respondent. 

HAZEL, District Judge. The libelant, a longshoreman, sustained 
Personal injuries on account of a fall through a hatchway of the 
steamer Saranac, owned by respondent, while at the port of Chicago, 
m. At the time of the accident he was in charge of and directing the 
manner of unloading the cargo of the steamer from the deck to the 
wharf or dock of the Chicago, Burlington & Quincy Railroad by a 
gang of stevedores who were employed by an independent contractor. 
While thus engaged in the discharge of his duties, at about 8 o'clock 
on the morning of August 23, 1899, libelant stepped upon port hatch 
cover of No. 1 hatch on the deck of the vessel, which instantly tipped 
or tilted under his weight, precipitating him into the hold to the bot- 
tom of the vessel. He sustained severe and painful injuries. This 
proceeding to recover damages was instituted in October, 1900, and 
the amount of $20,000 compensatory damages is demanded. The cause 
came on for hearing in March, 1903, but has not earlier been considered 
for the reason that counsel for both sides, desiring time for the submis- 
sion of briefs, by mutual arrangement extended the time for so doing, 
and reply briefs hâve but recently been submitted. 

On the morning of the accident, the libelant came from aft for- 
ward straight to No. 1 hatchway, where a gang of stevedores were 
then engaged in removing sacks of cernent to the wharf. The coam- 

H 5. See Wltnesses, vol. 50, Cent. Dlg. §§ 1224, 1237, 
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ings which surrounded the hatcliway, and ùpon which the covers closîng 
the same rested, were about 1^ inches wide. The dimensions of No. 
1 hatchway, from which the freight had previously been unloaded, was 
about 15 feet athwartships, and 8 feet fore and aft. There were six 
hatches on the steamer Saranac, extending athwartships, each having 
four covers, about 3 feet and 8 inches wide, constructed of narrow 
boards, 2)4 inches thick and 3 inches wide, held close together by five 
2x3 inch oâk carlings bolted crpsswise on their undersides. Their 
exact lengths are in dispute. Libelant claims the length of a sectional 
hatch cover did not exceed 8 feet and 3 inches, while the testimony of 
respondent places the length at from 8 feet Syi inches to 8 feet 6 inches. 
The libelant stepped upon the port section of the cover for No. 1 
hatch, which was apparently properly and securely in position, resting 
on the coamings. His weight tipped or tilted the cover, causing him 
to fall about 17 feet through the hatch to the bottom of the ship. 
There is no conclusively direct évidence showing the nature or extent 
of any defect in the hatch or its construction. The covers had been 
adjusted upon the hatchway early on the morning prior to the accident 
by the crew under the direction of the second mate. The principal 
theory of libelant is that there was a structural defect in the carlings on 
the port hatch cover, namely, that they were bolted too far from the 
ends, thereby allowing a. play or shifting movement beyond the edge of 
the coaming. Respondent claims, first, that the Saranac did not owe 
to libelant any duty to cover the hatchway in question ; that the hatch 
cover, coamings, and appliances were in good condition when the vesse! 
was delivered to the stevedores for unloading, and hence its full duty 
to libelant was performed when it voluntarily covered the hatchway by 
adjusting the cover; and, second, that the évidence leaves the question 
both as to the manner in which the accident occurred, and as to whether 
the vessel was guilty of négligence, uncertain, and therefore libelant 
cannot recover. A brief discussion of thèse points follows : 

There is no doubt that the owner of a vessel, who fails to secure to a 
stevedore employed to load or unload the vessel a safe place to work, 
and a reasonably safe passway to and from such place, is liable for the 
acts and négligence of the master and crew in that regard. Gerrity v. 
Bark Kate Cam (D. C.) 2 Fed. 345, and cases herein cited. 

The libelant employed by the contracter, as already stated, was en- 
gaged upon the steamer Saranac, directing the manner of unloading the 
vessel by a gang of stevedores. It is not controverted that the discharge 
of libelant's duty required his présence at the précise place where the 
mishap occurred. The rule is that a vessel in charge of stevedores or 
independent côntractors is not liable in admirai ty to such stevedores or 
contractors, or to their employés, for injuries, unless a contractual rela- 
tion exists between the vessel and persons injured, or on account of the 
failure either on the part of the owner, or those in charge of the naviga- 
tion of the vessel, to perform a maritime duty or obligation, as a resuit 
of which injuries are received. The Thyra (D. C.) 114 Fed. 978. Or- 
dinarily, when the cargo is loaded or unloaded under the directions of 
an independent contractor or master stevedore, and pursuant to con- 
tract, the duty of the ship ends when it furnishes to the stevedores 
a safe place in which to work, and a safe passage thereto. It has fre- 
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quently been held that the vessel was not liable for injuries sustained by 
a stevedore falling through a hatchway which had been left open and 
unguarded by the employés of the contracter. In such circumstances 
the cases apparently hold that the vessel compiles with its full duty 
to the stevedores when it has furnished a reasonably safe place in 
which to work, and an unobstructed passage thereto, suitably lighted. 
The Indrani, 101 Fed. 596, 41 C. C. A. 511 ; Dwyer v. National Steam- 
ship Co. (C. C.) 4 Fed. 493. Where, however, it is shown that a defect 
of construction or weakness of material was the proximate cause of 
the injury, a différent rule obtains. The vessel owed to libelant a duty 
to exercise ordinary care in inspecting the coamings, carlings, strong- 
backs, and hatch covers, and is chargeable with the responsibility of 
furnishing covers for hatches and appliances of the character described 
by the proofs, in a proper condition to bear the weight properly imposed 
upon them. The Red Jacket (D. C.) 110 Fed. 224 ; The Yoxford (D. C.) 
33 Fed. 521; The Phœnix (D. C.) 34 Fed. 760; The Rheola (C. C.) 
19 Fed. 926 ; McFarland v. The J. C. Tuthill (D. C.) 37 Fed. 714. 
The important question of fact presented is whether the end carlings 
bolted underneath the section of the hatch cover for that portion of the 
hatchway through which libelant fell were so improperly placed that 
the hatch cover was structurally defective. The libel sets forth the 
manner in which the injuries were received, and, in gênerai terms, 
charges that the hatch cover was improperly constructed. Notwith- 
standing the objections by respondent's counsel, the court on the trial 
permitted amendments to the libel regarding the absence of strong- 
backs, and that the section hatch cover in question was allowed to re- 
main out of repair and condition. The amendments were not inap- 
plicable to the issues raised, and the respondent was sufficiently apprised 
by the broad allégations of the original libel to justify their allowance. 
No surprise was asserted by reason of the amendments. In the cir- 
cumstances, it would hâve been unjust to deprive libelant of his right 
to prove a structural defect in the hatch cover merely because he failed 
to distinctly and specificallv state his entire case in the libel. Dupont 
de Nemours & Co. v. Vance et al., 60 U. S. 162, 15 L. Ed. 584; The 
Gazelle and Cargo, 128 U. S. 474, 9 Sup. Ct. 139, 32 L. Ed. 496 ; Bene- 
dict, Admy. (3d Ed.) § 483 ; Davis v. Adams, 102 Fed. 520, 42 C. C. A. 
493. The évidence of the libelant was chiefly directed towards affirma- 
tively establishing the négligence of the respondent on account of its 
failure to place a strongback under the hatch cover. Much testimony 
was given to show such omission. Evidently the theory of proctor for 
libelant at the outset was that the absence of a strongback, which is a 
support for the hatch cover, lessened the strength of the cover, causing 
it to fall or tip when Patten's weight came upon it. The question as 
to whether a strongback was in place under the cover for the hatch 
is in sharp conflict. The witnesses for the libeIee,who were interrogated 
regarding the appliances mentioned, were positive in their assertion that 
strongbàcks were under each of the sections into which the hatch 
cover was divided. Notwithstanding the fact that the probabilities of 
the accident might hâve been averted by strengthening the hatch cover 
in the manner stated, the évidence tending to show that no strongbàcks 
were in place is not thought to be of probative force. The vessel owed 
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no duty to -libelant to keep the hatch covers and appliances in their 
proper place, nor is it perceived that the absence of a strongback under- 
neath the cover for No. 1 hatch could hâve been the proximate cause of 
the accident. Dwyer v. National Steamship Ce, supra; Andersen, 
Adm'x, V. Scully (D. C.) 31 Fed. 161. From a reading of thèse cases, 
it will be observed that if the proofs rested entirely upon the failure 
to place a strongback underneath the hatch cover, presuming it to hâve 
been in good condition, there certainly could be no recovery by libelant. 
if the hatch cover was properly adjusted on the coamings, the mère 
stepping upon it would not hâve caused it to tilt or fall sideways. The 
libelant must be deemed to hâve entirely failed to establish the négli- 
gence of the vessel, unless the hatch cover vi^as structurally unsafe. 
Upon this point, libelant's affirmative showing is unsatisfactory and 
unconvincing. At the dose of libelant's case, a motion was made to 
dismiss the proceeding on libelant's proof alone. This application was 
denied. Thereupon tihe respondent introduced évidence to explain the 
accident, and denying liability. Hence the case must be decided upon 
ail the facts before the court. Foster's Fed. Pr. § 413. 

The testimony of Bullerwell, second mate of the Saranac, witness 
for respondent, is to the efïect that after the accident the cover for the 
hatch was taken from the hold where it had fallen, and, being out of 
shape, a strip of wood about an inch or inch and a half wide was nailed 
on the outer side of each carling to properly adjust the hatch cover to 
the coamings and to prevent it from sliding. According to libelant, this 
testimony is strongly persuasive of a structural defect in the cover for 
the hatch. The proposition is that such évidence, in connection with 
the measurements, establishes beyond doubt that the play between the 
end carlings and the coamings was greater than necessary to impart 
a proper adjustment. That a tumble of the hatch cover to the bottom 
of the hold, a distance of 17 feet, would knock it out of shape, is not 
surprising. In accounting for the strips nailed to the carlings after 
the accident, the witnesses ofïered by respondent gave évidence tending 
to show that, though the carlings were not broken in conséquence of 
the tumble, they nevertheless were twisted, and were 3 or 4 inches out 
of alignment. Libelant insists that the relative distances between the 
end carlings and the edge of the cover remained the same, and the 
measurements in évidence show an excessive play which enabled the 
cover for the hatch to move or slide beyond the edge of the coaming. 
Upon this point the testimony has been carefully examined, and the 
différences noted in the measurements of the usual practical space or 
play to which the testimony is susceptible. The measurements show 
that the relative distance between the outside of the end carlings on the 
cover was 7 feet 9j4 inches. The hatch way was 8 feet between the 
fore and aft coamings, while the cover for the hatch was 8 feet 3}i 
inches long. Thus it will be perceived that the cover, when adjusted 
(the end carling resting against the coaming on one side), will still 
be supported by the opposite coaming by a purchase of about one-half 
inch, and that tilting of the cover, irrespective of the manner of ad- 
justment, is impracticable. Libelant contends that the 1-inch strips 
that were placed outside the end carlings, as already mentioned, shows 
that prior thereto and at the time of the accident the play was greater 
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than 2J^ inches, and accordingly the cover could hâve been tilted by the 
act of libelant stepping upon it. However that may be, it may be fairly 
presumed from the évidence that the strips were merely of such width 
as would allow a proper adjustment. The dimensions and the manner 
of repairing the structure are not of sufficient weight to satisfy the 
court of the excessive play claimed, nor do they justify the conclusion 
that the asserted structural defect was the proximate cause of the 
accident. Moreover, giving due weight to the Rogers crowbar ex- 
périmental test, the proofs, in their entirety, prevent adopting the in- 
ferences drawn by libelant from this testimony. Such inferences are 
not as reliable as the more positive testimony of respondent's witnesses 
that the hatch cover was in good condition when the Saranac left the 
port of Buffalo, and also on the morning just prior to the accident. The 
négligence of respondent is not presumed from the occurrence of the 
mishap. The libelant must affirmatively establish that he was injured 
by the négligent act of the respondent. He has not proven the négli- 
gence of the vessel with that degree of certainty required by law. Pat- 
ton V. Texas & Pacific Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 
361 ; The Edwin (D. C.) 87 Fed. 540. Neither proposition upon which 
négligence is predicated, namely, absence of the strongback, and im- 
perfect construction of the hatch cover, is established with requisite 
positiveness. In the absence of proof showing a structural defect in 
the hatch cover, many other reasons equally probable as that assigned, 
for which respondent would not be liable, might be enumerated to ex- 
plain the cause of the fall. The testimony to sustain the burden of 
proof must be positive, and the inferences must be sufficient to supply 
the want of direct évidence. 

The argument of proctor for libelant is principally based upon con- 
jecture and certain inconsistencies found in the respondent's évidence. 
He points or turns the inferences drawn by him to a theory fixing the 
proximate cause of the injury. Such déductions, however, are thought 
to bave little evidential support. In this connection, it is proper to again 
mention the expérimental test made by the witness Rogers at Buffalo, 
on the return of the vessel, which hitherto has received comparatively 
little attention. The strips were taken off the carlings, the hatch cover 
being in the same condition as before the tumble; and, with the aid 
of a crowbar, it was unsuccessfully attempted to shift the cover ofï 
the hatch and tilt it. This would seem to négative libelant's theory that 
the alleged defect in the carlings was the proximate cause of the acci- 
dent. Accounting for the accident, the respondent contends that three 
tiers of cément, consisting of about 150 bags, which were piled for- 
ward of and close to the hatch, tumbled down upon the port side of the 
hatch cover, displacing it; the libelant, who stood near the starboard 
side, ran diagonally across, stepping upon the cover, and was pre- 
cipitated into the hold in the manner stated. In the view taken by 
the court of the affirmative showing, the plausibility of this suppo- 
sition, regarding which little évidence is found in the record, need not 
be decided. 

As to the réception of certain évidence upon which a ruling of the 
court was reserved, stress is placed upon a remark by the witness Mc- 
Donald, mate of the Saranac, soon after the accident, and while Patten 
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was being assisted out of the hold by the witnesses Gibbs and John- 
son. Thejattér testified that McDonald stated, in substance, that "thèse 
hatch covers pever did fit, an)rway." Assuming the statement to hâve 
been made, which is denied by McDonald, it is not entitled to any pro- 
bative weight. Atchison, T. & S. F. R. Co. v. Parker, 55 Fed. 596, 
5 C. C. A. 230; Marande v. Texas & P. Ry. Co., 134 Fed. 43, 59 C. C. 
A. 563 ; Vicfcsburg & M. R. v. O'Brien, 119 U. S. 99, 7 Sup. Ct. 
173, 30 L. Ed. 299; Luby & I. v. Hudson River Railroad Co., 17 N. 
Y. 131 ; Packet Co. v. Clough, 87 U. S. 528, 22 L. Ed. 406. McDon- 
ald was not a bystander. The déclaration was made about 10 minutes 
after the accident. In thèse circumstances, the statement was not a 
part of the res gestse, and admissions of this character by an agent or 
employé cannot bind the respondents. Such déclarations, designedly 
or thoughtlessly made, and which were not the natural utterances of the 
déclarant at the time of the accident, are inadmissible. Furthermore, 
the witnesses between whom the conversation occurred did not repre- 
sent the owner of the vessel, and hence the statements attributed to them 
are plainly hearsay, and were not made within the scope of their au- 
thority. Nor is the statement of the witness BuUerwell to McDonald, 
several weeks prior to the accident, that the hatches were unsafe, con- 
sidered by me. On cross-examination the witness BuUerwell was 
asked, against respondent's objection, if he had not cautioned the first 
mate against stepping on the hatches, and if he had not informed 
him that they were insecure. The witness denied making the remark. 
Libelant then called the first mate, McDonald, in rebuttal, who testi- 
fied that BuUerwell had so stated to him before the accident. It is 
thought that libelant was concluded by the déniai, and therefore it was 
not proper to contradict it by testimony that he did make the remark 
attributed to him at the time stated. Carpenter v. Ward, 30 N. Y. 243 ; 
Smith v. Lehigh V. R. Co., 177 N. Y. 379, 69 N. E. 729. 

The McFadden déposition, taken in April, 1901, in accordance with 
the tentative ruling announced at the trial, is now held to be improperly 
filed. Compliance with the statute, namely, that the ofiicer taking the 
déposition neither personally delivered it into court, nor sealed up the 
same and directed it to the court, as prescribed by the statute, was not 
waived. The déposition had been mislaid by the officer taking it,, 
and, being found, was brought into court during the trial. This cer- 
tainly would seem to violate the safeguard which the statute throws 
around a déposition, and the testimony of McFadden must therefore be 
suppressed. Rev. St. U. S. § 865 [U. S. Comp. St. 1901, p. 663] ; U. 
S. V. Bornemann (C. C.) 35 Fed. 824; Stewart et al. v. Townsend 
(C. C.) 41 Fed. 121. 

The conclusion reached on the whole case is regrettable, as libelant 
sustained serious and lasting injuries, but the légal presumption that 
the respondent was not négligent has not been satisfactorily overcome. 
Proctors for libelant hâve shown much painstaking in their attempt to 
satisfy the court that the burden resting upon libelant is supported by 
the inferences and déductions drawn from respondent's proofs. Con- 
sidération of the entire case, however, as has been said, would seem to 
require a différent conclusion. 

The libel is dismissed, with costs. 
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MOREHEAD v. STEIKBR. 

(Circuit Court, S. D. New York. October 10, 1904.) 

1. Receivee— Settlement or Accotjnts. 

Where a receiver is charged on hls aceountlng wlth the value of an 
asset which he disposed o£, taking the obligation of the purchaser, which 
he substituted therefor, and which has net been paid, a settlement be- 
tween the parties Interested In the estate and such purchaser, by which 
he Is permitted to discharge his debt for less than Its face, wlll be per- 
mitted and approved over the objection of the receiver only on condition 
that he be credited with its full face value, It not having been deter- 
mined that such amount canuot be collected. 

In Equity. 

Jno. J. Townsend, for the motion. 

Louis Marshall, Max. J. Kohler, Thompson & Goss, Fabius M. 
Clark, and Rush Taggart, opposed. 

LACOMBE, Circuit Judge. Three subjects are now before the 
court for disposition : (1) The proposed settlement with représentatives 
of Haskell. (3) The items of master's report deaUng directly or in- 
directly with Ohio Southern Railroad Company stock, which were re- 
served when the opinion was handed down on August 26, 1903. (3) 
Various applications made on behalf of former Receiver Barse for a re- 
considéra tion of former décision, and for rehearing on various branches 
of the case upon additional papers and affidavits. 

1. The représentatives of ail parties and persons interested (except 
Barse) agrée that it is for the best interests of ail to accept the ofïer made 
on behalf of Haskell to settle ail his liability for $23,000 ; and they ask 
the court to approve such settlement despite the opposition of Barse, 
and, notwithstanding the suggestion that such settlement may seriously 
affect claims against the latter. The court is unwilling to deprive them 
of the opportunity to secure what amount of salvage they can, and 
hereby approves the adjustment of the claim against Haskell on that 
basis. The order of approval, however, should contain this clause: 
"Nothing herein contained shall be deemed to create any liability against 
Barse not otherwise ekisting, nor to adjudicate upon the effect of this 
order and of the settlement thereby authorized upon any liability of 
said Barse." 

When the opinion of August 26, 1902, was handed down no allow- 
ances of counsel were fixed except to the three representing the credit- 
ors of Ives. Ail allowances should be fixed before any money realized 
by the settlement is distributed. After the payments of master's and 
receiver's allowances and disbursements, the allowances to counsel 
should be paid, in whole or ratably, as the funds in receiver's hands may 
admit. 

2. During the argument much has been said about the effect of re- 
leasing one of two joint tort feasors. The situation, as the court un- 
derstands it, will finally be disposed of on a less technical theory. The 
former receiver, Barse, so mismanaged the affairs of the estate that 
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(inter alia) he allowed an asset apparently worth at one time oyer 
$100,000 to pass into the possession of an individual upon his promise 
to pay the full amount therefor ; and through his mismanagement that 
sum was never collected. The estate was thus deprived of that par- 
ticular asset, and Barse is charged for it. He ceased to be receiver, 
but when he turned over the estate he had put in it another asset to 
represent the original one, viz., the guarantor's promise to pay. The 
value of the substituted asset dépends on the guarantor's (or his 
friend's) ability and willingness to respond. It may be worth the full 
amount ; it may be worth nothing. The only way in which its value 
could be ascertained would be to carry the proceedings against Haskel! 
to their legitimate conclusion. If his appeal resulted in an affirmance, 
and he were seized under commitment for contempt, the full measure 
of what he or his friends might be able and willing to contribute to- 
wards purging him of his contempt would be disclosed. By agreeing 
to the proposed settlement the parties other than Barse hâve prevented 
this disclosure, and Barse, who objects to the settlement, may fairly 
claim that on any accounting this asset, which he left in the estate, 
should be coupted at its face value, and not at the arbitrary value which 
the others hâve agreed to. , 

The matter is not disposed of by approving of the settlement Pos- 
sibly HaskélI may not carry dut the stipulation, and the $32,000 may 
never be paid ; and it seems unnecessary to delay any longer the entry 
of the final decree. The varions exceptions to the master's report which 
were heretofore reserved in opinion handed down August 26, 1903, 
are therefore now considered and overruled, and the master's report as 
to them is confirmed, and final decree will be entered. Such decree, 
however, willcontain a clause to the efFect that, in the event of the 
stipulation as to Haskell being carried out, and the $22,000 paid, and 
Haskell discharged from ail liability to the estate, the amount of the 
judgment against Barse will be decreased by the précise sum (naming it) 
which is found due from him as a resuit of affirming the master as to 
the items no\y taken up for disposition. 

3. The varions applications for rehearing, return of report to master, 
etc., are ail séverally denied. Appeal from final decree will bring the 
décisions refusing such relief up for review, and the papers upon which 
the said applications are made will thus become part of the record. 
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BAEBER ASPHALT PAV. CO. v. MORRIS, Judge. 
(Circuit Court of Appeals, Eighth Circuit Oetober 24, 1904.) 

No. 46. 

1. Abatement— Anotheb Action Pending— State and Fedeeal Cotjbts. 

The pendeney in a state court of a prier action between tte same 
parties for the same cause fumishes no ground for an abatement or for 
a stay of proceedinga in a subséquent action brought by the same plaintlff 
In a fédéral court, where no conflict arlses between the courts over the 
custody or dominion of spécifie property. 

Wherever, however, one of the courts secures by proper process the cus- 
tody or dominion of spécifie property which It is one of the objects of the 
suit in the other court to subject to its judgment or decree, the latter 
action should not be dismlssed, but it should be stayed until the proceed- 
Ings in the court which first obtained jurlsdiction of the property are 
concluded, or ample time for their termination bas elapsed. 

2. FEDERAL CouETS— Exclusive Jukisdiction of State Cotjkts. 

The jurlsdiction of the fédéral courts may not be limlted or impalred 
by state législation which confers exclusive jurisdictlon of lltlgatlon upon 
Btate courts or prescribes exclusive methods of invoking tbat jurlsdiction. 

Wherever the citizens of a state may secure a trial of their contro- 
versies by its courts of gênerai jurlsdiction either by original process, or 
by appeal, or by other proceedlngs, the citizens of différent States may 
obtain the trial of like controversies between them' by some approprlate 
action in the fédéral courts. 

8. Same— FEDERAL Jurisdiction not Affected bt City Chaetee. 

Section 80 of the charter of Duluth, which provides for appeals from the 
allowance or rejection of claims against that city to the district court of 
St. Louis county, Mlnn., and prohibits the payment of such claims whlle 
such appeals are there pendlng, does not restrict the jurisdietion of the 
fédéral courts over claims of citizens of other states, or the power of 
those courts to enforce their judgments upon such claims, and actions by 
original process in the fédéral courts may be maintained in controversies 
over such claims without presenting them to the city councll. 

4. Mandamus— Circuit Courts of Appeals— Power to Issue. 

The United States Circuit Courts of Appeals hâve jurisdiction to Issue 
wrlts of mandamus in the exercise of, and in ald of their appellate jurls- 
diction. 

5. Same— Test of Appellate Jurisdiction. 

■ Tbp test of appellate jurisdiction In the exercise and ald of which 
the Courts of Appeals may Issue wrlts of mandamus Is the existence of 
that jurlsdiction, not its prlor invocation. It is the existence of a right 
to revicw ijy a challenge of the final décisions or otherwise in the cases 
or proceedlngs to which the applications for the wrlts relate, and not the 
prier exercise of that right by appeal or by wrlt of error. 

6. Same. 

Appeals from the allowance by the city councll of Duluth of the claims 
of a citizen of the state of West Virginia were taken by the city to the 
district court of St. Louis county, Mlnn., and the charter of the city pro- 
hibited Its officers from paying the claims pendlng the appeals except upon 
the order of that court. Thereupon the petitioner sued the city upon its 
claims in the fédéral court. The judge who was holding that court 
stayed ail proceedlngs in the case pendlng in it untll the final détermina- 
tion of the appeals in the state court 

Held, this was error, remediless otherwise than by the wrlt of manda- 
mus. The Court of Appeals has jurlsdiction to issue its wrlt of man- 
damus, and to command the judge holding the Circuit Court to vacate the 

If 1. See Abatement and Revival, vol. 1, Cent Dig. | 87. 
132 F.— 60 
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stay, and to proceed with ail convenlent speed to try and adjudlcate the 
controversy and to enforce the judgment upon It Writ accordingly Is- 
sued. 
<Syllabus by the Court) 

On Pétition for Writ of Mandamus. 

The Barber Asphalt Paving Company, a corporation of the state of West 
Virginia^ présents Its pétition to thls court for a writ of mandamus to induce 
the Honorable Page Morris, District Judge holding the Circuit Court for the 
District of Minnesota, to proceed to the trial and détermination of an ac- 
tion at law against the city of Dulutb which the petitioner commeneed in 
that court on May 31, 1904. In response to the order to show cause why 
the mandamus should not be Issued the respondent has flied an answer, and 
by the pétition and answér thèse facts are admitted: In May, 1902, the 
Barber Company entered Into a contract with the city of Duluth to pave 
one of ItS'Streets for the sum o£ $54,760. Section 80 of the charter of that 
city provides that the city attorney may, and upon the request of seven tax- 
payers he must, appeal from the allowance by Its comnion council of any 
c'iaim exceeding $25, except the clalms of employés or olHcers for wages or 
salary, to the district court of St. Iiouts county, whlch shall thereupon hâve 
jurisdlctlon of the parties and of the subject-matter, and that thereafter no 
order shall be issued for the payment of any part of the claim thus chal- 
lenged untll a certifléd copy of the judginent of the district court is filed with 
the city clerk. The Barber Company paved the street. On August 3, 1903, 
the mayor and common council of the city ordered the payment to that Com- 
pany of, $25,500 on account of labor and material furnished by It under 
its contract, and the city attorney, at the request of seven taxpayers, appealed 
from thls allowance to the district court of St. Louis county, where this 
appeal Is pending. On October 8, 1903, the mayor and council of the city 
allowed and ordered the payment to the Barber Company of $8,189 on the 
samé aecouht, and at the request of the same taxpayers the city attorney 
appealed ifrom thls allowance to thé same court, where thls appeal Is also 
pendfag. The city charter provldes that thèse appeals shall be placed upon 
the caleiidar of the ëourt for trial, that the court may requlre pleadings, that 
Issueis of law shall be summarlly heard, and that Issues of fact shall be tried 
as other 'issues of that character are heàrd In that court. Orders for plead- 
ings and trials hâve been made In thesè appeals, but the Barber Company 
appeared specially In both and challenged the jurisdlctlon of the court, and 
in one falled to plead farther when its objections were overruled. In May, 
1903, before the allowance of thèse appeals, certain taxpayers of the city 
of Duluth, some of whom subsequently Instigated thèse appeals, brought a 
suit against that city and the Barber Company In the district court of St. 
Louis cotjnty to enjoin the city from paylng anything to the petitioner on 
account Of Ôie work and material furnished by it under its contract. That 
suit was tried upon its merits, and In May, 1904, that court decided that 
the compl^inants were entitîed to no relief, but stated in a mémorandum 
filed with, tbe décision that, If they bad been diligent, they would hâve been 
entitîed to ah Injunction, since, in the opinion of the court, the contract was 
invalid because there was not a sufBcient amount In the permanent revolv- 
ing fund at the finie It was let to warrant Its existence. In this state of 
the caise thé' petitioner brOught an action in the United States Circuit Court 
for the District of Minnesota against the city of Duluth on May 31, 1904, 
for the Bùih of $38,316.14, whlch it alleged was due to It under its contract, 
and a pértlon of which had been allowed by the city council and was chal- 
lenged By the appeals. The city moved the court to stay ail proceedings in 
that action untU the trial and final détermination of the proceedingu pend- 
ing In thé Stàte court, and on July 26, 1904, Judge MorWs made an order 
of the court that ail proceedings in that action should be stayed untll the 
final' détermination of the two appeals pending in the district court o£ St 
Louis county. 

Cari Taylor (Jared How, on the brief), for petitioner. 
Bert Fesler, for respondent. 
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Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The order which the petitioner challenges stays its action in the 
Circuit Court of the United States until the questions which that 
action présents shall hâve been finally determined by the courts of 
the state. That order is not reviewable by writ of error or by ap- 
peal, and the Barber Company applies to this court for its writ of 
mandamus to direct the judge holding the court below to proceed 
to the trial of its case. 

The plaint of the petitioner is that by the order of the court be- 
low it is practically prohibited from a trial and décision by the 
national courts of a controversy over $38,316.14 between citizens of 
différent states, which is pending in that court, and which involves 
nothing but the question of the existence and the amount of a 
simple çontract debt. It is unnecessary to the détermination of the 
issues now presented to consider or décide whether or not the dis- 
trict court of St. Louis county had acquired, by means of the ap- 
peals, jurisdiction of the subject-matter and of the parties to the 
action in the fédéral court when that court ordered ail proceedings 
in the action before it stayed until the final détermination of those 
appeals. If the state court had not acquired such jurisdiction, 
there was no reason for staying the cause in the fédéral court. If 
it had acquired jurisdiction, the order practically prohibits the trial 
of the controversy in the national courts, and remits its décision to 
the courts of the state, and the only reason urged in support of it 
is that the same controversy was pending in the district court of 
the state, that that court had jurisdiction of the subject-matter 
and of the parties, and that by the charter of the city its ofïîcers 
were forbidden to pay the claim of the petitioner until that court 
should so direct. It will accordingly be conceded — but it is not de- 
cided — that the district court of St. Louis county had acquired 
jurisdiction by means of the appeals of the parties to the action in 
the fédéral court and of the controversy there presented when that 
action was commenced, and before the order which enjoined its 
progress was made. It is also conceded for the purposes of this 
décision, although that question is not decided, that the petitioner 
might hâve removed the appeals to the fédéral court, and that the 
question hère presented stands as though the Barber Company had 
first brought actions to collect its debt in the state court, and had 
afterwards brought one in the fédéral court to enforce the same 
obligation. 

The question, then, is, would the pendency of such actions be, 
or was the pendency of the appeals, a sound reason for prohibiting 
the trial of the controversy between the petitioner and the city in 
the fédéral court until the state courts had finally decided the ques- 
tions which it involves? The gênerai rule upon this subject bas 
been so clearly announced and so often affirmed by the Suprême 
Court and by this court that it is no longer open to debate or con- 
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sideration. It is that thfe pendency in a state court of an action 
brought by the plaintiff in a subséquent action between the same 
parties in the fédéral court, and which involves the same subject- 
matter, présents no bar and furnishes no ground for the abatement 
of the later action, Stanton v. Embrey, 93 U. S. 548, 554, 23 L. 
Ed. 983 ; Standley v. Roberts, 59 Fed. 836, 844, 8 C. C. A. 305, 
314; Merritt v. Barge Co., 79 Fed. 228, 233, 24 C. C. A. 530, 535; 
Green V. Underwood, 86 Fed. 427, 429, 30 C. C. A. 162, 164; Hughes 
V. Green, 28 C. C. A. 537, 539, 84 Fed. 833, 835 ; Hubinger v. Cen- 
tral Trust Co., 36 C. C. A. 494, 496, 94 Fed. 788, 790; City of Ogden 
V. Weaver, 108 Fed. 564, 568, 47 C. C. A. 485, 492; B. & O- Ry. Co. 
V. Wabash R. Co., 57 C. C. A. 322, 324, 119 Fed. 678, 680; Bail v. 
Tompkins (C. C.) 41 Fed. 486; 490. But where one of the courts 
has secured possession or dominion of spécifie property by proper 
process, the suit in the co-ordinate jurisdiction to afïect the same 
property should not be dismissed, but before a seizure of the prop- 
erty is made therein it should be stayed until the proceedings in 
the court which first obtained jurisdiction of the property are con- 
cluded, or ample time for their termination has elapsed. Zimmer- 
man v. So Relie, 80 Fed. 417, 420, 25 C. C. A. 518, 521 ; Gates v. 
Bucki, 53 Fed. 961, 965, 4 C. C. A. 116, 120. 

The contention of counsel for the respondent is that the action 
in the fédéral court was properly stayed because by the charter of 
the city of Duluth the petitioner's claim is payable : nly out of the 
permanent revolving fund of the city, and the appeais to the state 
court hâve the efïect to attach this fund, and to enjoin the ofHcers 
of the city from paying it until the state court so directs. It does 
not, however, appear that the liability of the city to its contractor 
is in any way limited to the amounts which may at any time be 
found in its revolving fund, or that it is anything less than a direct 
contract liability. Barber Asphalt Paving Co. v. City of Denver, 
72 Fed. 336, 340, 19 C. C. A, 139, 143; City of Denver v. Barber 
Asphalt Paving Co., 27 C. C. A. 677, 83 Fed. 1020 ; United States v. 
Saunders, 124 Fed. 124, 131, 59 C. C. A. 394, 401. Moreover, it is 
not true that the appeais place any attachment or fasten any lien 
upon the revolving fund of the city. If that fund is charged with 
ariy lien or trust in favor of the petitioner, it is not by virtue of the 
appeais or of the suits which they évidence, but by virtue of the 
existence of the indebtedness of the city which those appeais chal- 
lenge. 

Nor does the provision of the city charter which prohibits the 
ofiScers of thé city from paying the claim of the Barber Company 
pending the appeais without the order of the state court in any way 
restrict or impair the jurisdiction of the United States Circuit Court 
to proceed to the trial of the controversy before it, and to the en- 
forcement of the judgment which it may render. The provisions 
of section 80 of the charter were not intended to limit or afïect the 
jurisdiction of the fédéral court. They furnish a convenient and 
speedy method of securing the opinion of the state courts of the 
validity of claims against the city, and, while they provide in terms 
that, when appeais are taken from the allowance of such claims. 



BARBEK ASPHALT PAV. CO. Y. MOKEIS. 949 

they shall be paid only upon the order of the appellate court, they 
(lo not exclude original suits or the enforcement of judgments upon 
them by the usual processes even in the state courts (Murphy v. 
County Commissioners, 14 Minn. 67 [Gil. 51]), much less in the 
courts of the United States. Nor would this prohibition of the 
charter hâve had the effect to restrict the power of the fédéral 
courts if such had been the intention of the Législature of the state. 
The jurisdiction of the fédéral courts is granted to them by the 
Constitution and laws of the United States, and no state législation 
may impair, restrict, or destroy it. Wherever the citizens of a 
state may secure a trial and décision of their controversies in its 
courts either by original suits, by appeals, or by other proceedings, 
citizens of différent states hâve the right to the détermination by 
the courts of the United States of like controversies between them 
which involve the requisite amounts ; and no state, by conferring 
exclusive jurisdiction of such controversies upon its own courts, 
by prescribing exclusive methods of commencing litigation, by pro- 
hibiting the payment of claims save upon the order of its own courts 
or by any other means, may strike down that right or take away the 
plenarv power of the national courts to enforce their lawful adjudi- 
cations. Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 4.33, 434 [U. S. 
Comp. St. 1901, p. 508] ; Davis v. Gray, 16 Wall. 203, 221, 21 L. 
Ed. 447; Ex parte McNeil, 13 Wall. 236, 20 L. Ed. 624; Cowley v. 
Railroad Co., 159 U. S. 569, 583, 16 Sup. Ct. 127, 40 L. Ed. 263 ; 
Cummings v. Bank, 101 U. S. 153, 157, 25 L. Ed. 903 ; Gaines v. 
Fuentes, 92 U. S. 10, 20, 23 L. Ed. 524; Railway Co. v. Whitton, 
13 Wall. 270, 278, 287, 20 L. Ed. 571 ; Broderick's Will, 21 Wall. 
503, 520, 22 L. Ed. 599 ; Gormley v. Clark, 134 U. S. 338, 348, 10 
Sup. Ct. 554, 33 L. Ed. 909 ; Darragh v. H. Wetter Mfg. Co., 78 
Fed. 7, 14, 23 C. C. A. 609, 616 ; Richardson v. Green, 9 C. C. A. 
565, 571, 578, 61 Fed. 423, 429, 435; National Surety Co. v. State 
Bank of Humboldt, 120 Fed. 593, 56 C. C. A. 657 ; Sawyer v. White, 
122 Fed. 223, 227, 58 C. C. A. 587, 591. The provision of the city 
charter that, after the claims of the petitioner were challenged by 
appeals to the state court, they should never be paid by the officers 
of the city without the order of that court, was inefïective to de- 
prive the court below of the power in a proper case before it to 
order those claims to be paid, or to relieve the officers of the city 
from the duty to obey such an order. Mercer County v. Cowles, 
7 Wall. 118, 119, 19 L. Ed. 87; Chicot County v. Sherwood, 148 U. 
S. 529, 533, 534, 13 Sup. Ct. 695, 37 L. Ed. 546; Thompson v. 
Searcy County, 57 Fed. 1030, 1037, 6 C. C. A. 674, 680; Hess v. 
Reynolds, 113 U. S. 73, 77, 78, 5 Sup. Ct. 377, 28 L. Ed. 927 ; Clark 
V. Bever, 139 U. S. 96, 103, 11 Sup. Ct. 468, 35 L. Ed. 88; Union 
Bank v. Vaiden, 18 How. 503, 15 L. Ed. 472 ; Lawrence v. Nelson, 
143 U. S. 215, 12 Sup. Ct. 440, 36 L. Ed. 130 ; Byers v. McAuley, 
149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867 ; Security Trust Co. v. 
Black River National Bank, 187 U. S. 211, 227, 23 Sup. Ct. 52, 47 
L. Ed. 147; Barrow Steamship Co. v. Kane, 170 U. S. 100, 111, 
18 Sup. Ct. 526, 42 L. Ed. 964; In re Stutsman County, N. D. (C. 
C.) 88 Fed. 337, 340, 343. Thus the laws of the states relative to 
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the administration and settlement of decedents' estâtes generally 
expressly limit the right to establish demands against such estâtes 
to proceedings in the probate courts of the states. But a creditor 
of another state may nevertheless establish his claim in an action 
against the personal représentative of the deceased in the proper 
fédéral court without first presenting it to the probate court. Se- 
curity Trust Co, v. Black River National Bank, 187 U. S. 227, 23 
Sup. Ct. 52, 47 L. Ed. 147, and cases there cited. 

By the law of their organization, counties in Illinois were exempt 
from suit elsewhere than in the circuit courts of the county. But 
a suit by a citizen of another state against such a county in the 
fédéral court was sustained, and Chief Justice Chase said : 

"The power to contract with citlzens of other states Implles liability to 
suit by citlzens of other states, and no statute limitation of suability can 
defeat a jurlsdlction given by the Constitution." Mercer County v. Cowles, 
7 Wall. 122, 19 L. Ed. 87. 

The Législature of the state of Arkansas provided that no suit 
or proceeding against a county in that state should be maintained 
in any court otherwise than by a présentation of a verified claim 
to the county court for allowance or rejection, that the defeated 
party might appeal from the décision of that court to the state court 
of gênerai jurisdiction, where the case should be tried in the usual 
course, but that in the absence of the présentation of a veriiied 
claim to the county court no case against or controversy with a 
county could arise of which any court, state or fédéral, could take 
cognizance or jurisdiction. Citizens of New York brought an ac- 
tion against a county of the state of Arkansas in the fédéral court 
by original process without presenting any claim to the county 
court. The Suprême Court sustained the action, and said : 

"Any other vlew of the subject would prevent citizens of other states from 
resortlng to the fédéral courts for the enforcement of their clalms against 
counties of the state, and Umit them to the spécial mode of relief prescrlbed 
by the act of February 27, 1879 [St. Ark. 1903, c. 32, §§ 810-812]. The juris- 
diction of the fédéral courts Is not to be defeated by such state législation 
as this. In Hyde v. Stone, 20 How. 170, 175, 15 L. Ed. 874, It is said : 'But 
this court has repeatedly declded that the jurisdiction of the courts of the 
Unitel States over controversles between citizens of différent states cannot 
be impaired by the laws of the states which prescribe the modes of redress 
In their courts, or which regulate the distribution of their judieial power. 
In many cases state laws form a rule of décision for the courts of the United 
States, and the forms of proceeding in thèse courts hâve been assimilated 
to those of the states, either by législative enactment or by their own rules. 
But the courts of the United States are bound to proceed to judgment, and 
to afford redress to suitors before them in every case to which their juris- 
diction extends. They cannot abdicate their authority or duty in any case 
In favor of another jurisdiction. Suydam v. Broadnax, 14 Pet. 67, 10 L. Ed. 
357 ; Union Bank v. Vaiden, 18 How. 503, 15 L. Ed. 472.' This principle has 
been steadily adhered to by this court." Chicot County v. Sherwood, 148 U. 
S. 529, 538, 534, 13 Sup. Ct. 695, 37 L. Ed. 546. 

Thèse principles and authorities render the foUowing conclusions 
unavoidable : The petitioner's right of action in the Circuit Court 
to recover the debt which it allèges to be due to it from the city 
was not conditioned by its présentation of its claim to the city coun- 
cil, or by any of the other requirements of the charter of the city of 
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Duluth relative to the method of its enforcement. The action upon 
it was cognizable by original process in the Circuit Court of the 
United States. There was nothing in the charter of the city which 
deprived that court of the power or relieved it of the duty to pro- 
ceed with ail convenient speed to the trial of the controversy be- 
tween citizens of différent states which the petitioner presented to 
it, to a judgment upon that controversy, and to the enforcement of 
that judgment by the usual processes of the court. This, then, was 
the situation when the order which stayed the action in the Circuit 
Court until ail the questions in it should hâve been finally deter- 
mined by the state courts was made. The suit of the taxpayers 
for an injunction against the payment of the claim of the petitioner 
had been decided in its favor, and that proceeding constituted no 
reason to delay the Barber Company's collection of its demand. 
The appeals from the allowance of its claim and the action upon it 
in the fédéral court presented no existing or prospective conflict of 
jurisdiction between the state court and the fédéral court over any 
spécifie property. They involved no lien, no attachment, no injunc- 
tion or prohibition which could hâve any efïect upon the power of 
the fédéral court to hear and adjudge the controversy before it and 
■to redress the wrongs of the parties to it. The appeals and the 
action in the Circuit Court involved nothing but the single ques- 
tion, how much is the city of Duluth indebted to the Barber Asphalt 
Paving Company? The case, therefore, fell clearly under the first 
rule relative to the pendency of actions for the same cause in courts 
of concurrent jurisdiction, and the appeals présent no ground for 
the abatement of the action in the United States Circuit Court. 

It is, however, earnestly argued that the order of the court below 
constituted neither a bar rior an abatement of the action before it, but 
that it was a mère discretionary order staying proceedings for a défi- 
ni te time, and hence not subject to challenge upon an application for a 
writ of mandamus. The answer is that it stayed proceedings until 
they wouid in ail probability be futile, until the petitioner would prob- 
ably be estopped by the final judgments of other courts from any hear- 
ing or trial of its controversy upon the merits in the courts of the 
nation. Insurance Co. v. Harris, 97 U. S. 331, 336, 338, 24 L. Ed. 959. 
The reason for the rule that the pendency of an action in a state court 
is no bar and furnishes no ground for the abatement of another action 
for the same cause between citizens of différent states in the fédéral 
court is that the latter court has concurrent jurisdiction of such con- 
troversies with the courts of the state, and that citizens of différent 
states hâve the constitutional right to the independent opinion and judg- 
ment of the judges of the national courts upon the questions presented 
by their controversies at least until those questions hâve become res 
adjudicata by the judgments of other compétent courts. Orders that 
such citizens shall secure no such opinions until they are coriclusively 
estopped from obtaining them by the final judgments of other courts 
upon their controversies as effectually deprive them of their rights to 
adjudications in the national courts as judgments sustaining pleas in 
bar or in abatement. Nay, they deprive them of those rights more 
effectually, because such judgments are reviewable by appeal or by 
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writ of ^rrpr, while such stays may not be so challenged. The power 
is granted to the judges of the Circuit Court and the duty is imposed 
upon;:thera by the Constitution and the acts of Congress to form and 
expréiss their indépendant opinions upon controversies between citizens 
of différent States over which the jurisdiction of their courts is properly 
invoked. However grateful to them and courteous to others it would 
be in cases of concurrent jurisdiction to await the opinions of the re- 
spected and able jurists who adorn the benches of the courts of the 
States, and then to be bound by their décisions, that power may not be 
lawfuUy abdicated, nor may that duty be legally renounced, by the 
judges of the fédéral courts. The order staying the proceedings in the 
action in thç Circuit Court until the final détermination of the appeals 
in the state courts is violative of thèse principles, is calculated to deprive 
the petitioner of its right to the independent décision of the fédéral 
court upon the questions involved in its controversy, and it cannot be 
sustained. 

But it is said that the error may not be corrected by the writ of man- 
damus, ai>d wé turn to the considération of that question. Section 12 
of the act of March 3, 1891, c. 517, 26 Stat. 829 [U. S. Comp. St. 1901, 
p. 553], proyides that "the Circuit Courts of Appeals shall hâve the 
power specified in section 716 of the Revised Statutes of the United 
States." Section 716 [U. S. Comp. St. 1901, p. 580] provides that 
"the Suprême Court and the Circuit and District Courts shall hâve 
power to issue writs of scire facias. They shall also hâve power to 
issue ail writs not specifically provided for by statute, which may be 
necessary for the exercise of their respective jurisdictions and agree- 
able tp the usages and principles of law." Writs of mandamus are 
among those "not specifically provided for by statute which may 
be necessary for the exercise of their respective jurisdictions" within 
the meaning of this section. Bath County v. xA.my, 13 Wall. 244, 249, 
20 h. Ed. 539 ;_ Kendall v. United States, 12 Pet. 622, 9 L. Ed. 1181. 
The power to issUe writs of mandamus was granted to the Suprême 
Court by section 688 of the Revised Statutes, but the limit of the power 
of that court and of this is thp same. Each court has jurisdiction to 
issue the writ to a subordinate court or judge in the exercise of and in 
aid of its appellate jurisdiction. It is without power to issue it in a 
case which is not reviewable in that court by appeal or writ of error 
challenging its final décision, or otherwise, or to issue it to create a 
case for the exercise of its appellate jurisdiction. 

In United States v. Judges of the United States Court of Appeals 
of theindian Territory, 85 Fed. 177, 179, 29 C. C. A. 78, 80, this 
court, in discussing the limits of its power to issue this writ, declared 
that it was without authority to do so unless the right of appeal had 
been actually exercised, and the case to which the writ related was 
pending in this court on appeal or writ of error. It is now insisted 
by counsel for respondent, upon the authority of that décision, that 
no writ can issue in this case, because no writ of error is pending to re- 
view the action in the court below. The argument is unanswerable 
if the limits of the jurisdiction of this court were correctly drawn in 
our former opinion. Expressions of the Suprême Court may be found 
in the cases cited in that opinion broad enough to sustain the view there 
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taken. In McClung v. Silliman, 6 Wheat. 598, 600, 5 L. Ed. 340, it is 
said that "the fourteenth section of the act undef considération [Act 
Sept. 24, 1789, c. 20, 1 Stat. 81] (now section 716, Revised Statutes 
[U. S. Comp. St. 1901, p. 580]) could only hâve been intended to vest 
the power * * * jn cases where the jurisdiction already exists, 
and not where it is to be created or acquired by means of the writ 
proposed to be sued out." And in Bath County v. Amy, 13 Wall. 244, 
249, 20 L. Ed. 539, the Suprême Court said: "The writ cannot be 
used to confer a jurisdiction which the Circuit Court would not hâve 
without it. It is authorized only when ancillary to a jurisdiction al- 
ready acquired." Thèse déclarations, however, were made not only 
in cases in which no appellate jurisdiction had been actully invoked, 
but in cases in which the courts to which the applications for the writs 
of mandamus were made had no appellate jurisdiction which ever could 
be invoked. The former case arose on an application for a writ of 
mandamus to compel the register of a land office to issue certain doc- 
uments to a pre-emptor, and the latter upon an application to compel 
the officers of a county to levy a tax to pay bonds upon which no suit 
had ever been commenced. 

There is no dissent among courts or lawyers from the proposition 
that the national courts may issue the writ either in the exercise of or 
in aid of their appellate jurisdiction. The only question hère is whether 
they may issue it in aid of that jurisdiction whenever it exists, or only 
when it has been actually invoked by a writ of error or by an appeal. 
This question has now been ably and exhaustively argued by counsel 
for the respective parties to this application. Ail the authorities upon 
it appear to hâve been called to our attention, and it has again received 
the thoughtful and deliberate considération of the court in the light 
of the numerous décisions which hâve been cited. It is obvious that 
the primary reason for the grant to the fédéral appellate courts of the 
dominant power to issue their writs of mandamus to the inferior courts 
in the exercise of and in aid of their appellate jurisdiction was to en- 
able them to protect that jurisdiction against possible évasions of it. It 
is not less évident that the grant must in many, nay, in most, cases, 
fail to accomplish its chief end if the power to issue the writ can 
be exercised only after the appellate jurisdiction has been actually in- 
voked by an appeal or by a writ of error. Under the acts of Congress 
the proceedings in every suit in the Circuit Court of the United States 
are now reviewable either in the Suprême Court or in the Circuit Court 
of Appeals. The moment such a suit is commenced, the appellate 
jurisdiction over it exists, the power and the right to ultimately review 
the proceedings in it are vested in one of the appellate courts. But in 
the great majority of cases it is only by an appeal or by a writ of error 
which challenges the final décision in the case that any of the proceed- 
ings in it may be reviewed. The opportunities for subordinate courts 
to évade the jurisdiction of the appellate courts, to prevent the exercise 
of this jurisdiction, and to destroy or make ineffectuai the right of 
the unsuccessful party to review their rulings by failures to settle 
bills of exceptions, by unreasonable delays, by stays of proceedings, 
and by direct and indirect refusais to proceed to final judgments 
and to their enforcement are far more numerous before the writs 
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of error or thé appeals can be taken than they can be thereafter. 
Few, indeedt ^re the cases in which appellate jurisdiction is dis- 
regarded after the ; rîght to it bas been actually exercised. But 
maijy cases arise in which the acts or orders of the inferior courts, 
unless corrected by the writ of mandamus, prevent the exercise 
of appellate jurisdiction and destrçy its efïect before any final dé- 
cision which may be challenged by appeal or writ of error lias 
been reached. 

Thus, iîi Livingston v. Dorgenois, 7 Cranch, 576, 588, 3 L. Ed. 
444, an action which was reviewable by the Suprême Court by a 
writ of error to challenge the final judgment which should be ren- 
dered in it; but which had been indefinitely stayed by an order of 
the court below before judgment was rendered, the plaintiiï in 
error dismissed his inefïective writ of error which had been issued 
to challenge the stay, and the S'jpreme Court awarded its writ of 
mandamus nisi in the nature of a procedendo. 

In Ex parte Bradstreet, 7 Pet. 634, 644, 8 L. Ed. 810, the District 
Court, upon whose final judgment upon the merits the cases in 
question were then reviewable in the Suprême Court, erroneously 
refused to receive certain évidence essential to establish its juris- 
diction, dismissed the actions, and refused to make records of the 
orders and judgments so that the plaintiffs might bring the cases 
before the Suprême Court by writs of error. No writs of error 
had been procured, no appeals had been taken; yet the Suprême 
Court issued a writ of mandamus to the District Judge, and com- 
manded him to reinstate the cases and to proceed to try and adjudi- 
cate them. 

In New York Life & Pire Ins. Co. v. Wilson, 8 Pet. 291, 303, 
8 L. Ed. 949, the District Judge refused to sign a final judgment 
which had been made by his predecessor in office, and without 
which no appeal or writ of error would lie and no exécution could 
issue. The Suprême Court issued its writ of mandamus, and di- 
rected him to sign the judgment, although the appellate jurisdiction 
of that court had been invoked in no other way than by the motion 
for the mandamus. 

In Ex parte Roberts, 15 Wall. 384, 386, 21 L. Ed. 131, the Court 
of Claims refused to entertain and décide a motion for a new trial 
under the erroneous impression that an allowance of an appeal 
which ha;d been revoked had deprived it of jurisdiction, and the 
Suprême Court commanded it by its writ of mandamus to hear, 
entertain, and décide the motion. 

In Insurance Co. v. Comstock, 16 Wall. 258, 270, 21 L. Ed. 493, 
the Circuit Court erroneously dismissed an appeal from the Dis- 
trict Court upon the ground that it was without jurisdiction to hear 
it. The Suprême Court held that a writ of error which had been 
sued out would not lie to review this judgment of dismissal, but 
that it had plenary power to issue the writ of mandamus to the 
court below to require it to reinstate the appeal and to proceed to 
try and adjudge the issues it presented. 

In Virginia v. Rives, 100 U. S. 313, 316, 323, 327, 329, 25 L. Ed. 667, 
the Circuit Court had erroneously taken jurisdiction by removal 
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from the state court of criminal prosecutions and the custody of 
the accused. The Suprême Court issued its writ ôf mandamus, 
and therein directed the judge of the court below to remand the 
prisoners to the custody of the state officers, although its appel- 
late jurisdiction had been invoked by the application for the writ 
alone. 

In the case of the United States, Petitioner, 194 U. S. 194, 24 
Sup. Ct. 629, 48 L. Ed. 931, the district judge had refused to direct 
the clerk of the district court to file the necessary papers to make 
a record wliich would be reviewable by writ of error in the Su- 
prême Court, and that court held that the petitioner was entitled 
to its writ of mandamus to compel him to do so. 

The reasons and décisions to which we hâve now adverted hâve 
impelled our minds with irrésistible force to the conclusion that 
the true test of the appellate jurisdiction in the exercise or in the 
aid of which the Circuit Courts of Appeals may issue the writ of 
mandamus is the existence of that jurisdiction, and not its prior 
invocation ; that it is the existence of a right to review by a chal- 
lenge of the final décisions, or otherwise, of the cases or proceed- 
ings to which the applications for the writs relate, and not the 
prior exercise of that right by appeal or by writ of error ; and that 
the power of those courts to issue the writ is not restricted as was 
stated in United States v. Judges of the United States Court of 
Appeals of the Indian Territory, 85 Fed. 177, 29 C. C. A. 78, to 
cases in which their jurisdiction has already been invoked by other 
proceedings. Ail the other authorities sustain this rule, those to 
which référence has already been made where the writ was issued 
although appellate jurisdiction had not been otherwise success- 
fully invoked, as well as those which are now to be cited, many 
of which are relied upon by counsel for respondent, and in which 
the courts to which the applications were made had no présent 
or prospective right to review the cases to which the applications 
related, and in which the applications for the writs of mandamus 
were accordinglv denied. Marbury v. Madison, 1 Cranch, 137, 
175, 2 L. Ed. 60"; Mcintire v. Wood, 7 Cranch, 504, 3 L. Ed. 420; 
Kendall v. United States, 12 Pet. 524, 9 L. Ed. 1181; Ex parte 
Hovt, 13 Pet. 279, 10 L. Ed. 161; Riggs v. Johnson County, 6 
Wall. 166, 197, 198, 18 L. Ed. 768 ; Ex parte Christy, 3 How. 296, 
332, 11 L. Ed. 603; Ex parte Gordon, 1 Black, 503, 505, 17 L. Ed. 
134 ; Ex parte Perry, 102 U. S. 183, 26 L. Ed. 43 ; In re Green, 141 
U. S. 325, 12 Sup. Ct. 11, 35 L. Ed. 765 ; United States v. Severens, 
71 Fed. 768, 18 C. C. A. 314. The case under considération is of 
the former class. The action in the Circuit Court to which the 
application of the petitioner relates is within the appellate juris- 
diction of this court. It may be reviewed hère by a writ of error 
to reverse any final judgment that may be rendered in it. The 
order which stays that action until the final détermination by the 
state courts of the questions it involves prevents both the inde- 
pendent adjudication of those questions by the United States Cir- 
cuit Court and the review- of that adjudication by this court, and 
thus destroys, or greatly impairs, the appellate jurisdiction of this 
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court in that case. The.very purpose of the grant to this court of 
the power to issue the writ of mandamus was to enable it to protect 
and maîntain this jurisdiction, and that grant net only conferred 
the power, but it necessarily imposed upon this court the duty to 
issue its writ of mandamus to impel the court below to proceed 
with ail convenient speed to the trial and adjudication of the 
controversy between citizens of différent states in which its juris- 
diction has been invoked to the end that the appellate jurisdic- 
tion of this court over its action may be seasonably and effectually 
exercised- 

Finally, it is irisisted that the writ of mandamus should not is- 
sue in this case because that writ may not be used to compel a 
subordinate court to reverse or revise its décision of a question 
properly submitted for its considération in the progress of a case 
before it, or to direct it how to décide or by what rules to pro- 
ceed. Ex parte Whitney, 13 Pet. 404, 10 L. Ed. 221; Ex parte 
Bradstreet, 8 Pet. 588, 8 L. Ed. 1054; Barrow v. Hill, 13 How. 54, 
14 L. Ed. 48. It is undoubtedly the gênerai rule that a court has 
no power by writ of mandamus to compel a subordinate judicial 
officer to reverse a conclusion already reached, to correct an erro- 
neous décision, or to direct him in what particular way he shall 
proceed or shall décide a specified question. But it is equally a 
part of this gênerai rule that the court always has the power by 
means of such a writ to compel such an officer to proceed to try 
and décide a controversy within his jurisdiction, or to perform any 
other plaîn duty imposed by law. Kimberlin v. Commission to 
Five Civilized Tribes, 104 Fed. 653, 655, 44 C. C. A. 109, 111; 
Minnesota Moline Plow Co. v. Dowagiac Mfg. Co., 126 Fed. 746, 
61 C. C. A. 352. The power to compel such an officer to proceed 
to the trial and détermination of a case which it is his duty to hear 
and décide necessarily includes within it the power to compel him 
to reverse and set aside any erroneous décision he may hâve made 
to the efïect that he will not proceed to such a trial and judgment. 
Livingston v. Dorgenois, 7 Cranch, 576, 588, 3 L. Ed. 444; Ex 
parte Bradstreet, 7 Pet. 634, 649, 8 L. Ed. 810 ; New York Life & 
Fire Ins. Co. v. Wilson, 8 Pet. 291, 303, 8 L. Ed. 949 ; Ex parte 
Roberts, 15 Wall. 384, 386, 21 L. Ed. 131; Ins. Co. v. Comstock, 
16 Wall. 258, 270, 21 L. Ed. 493. 

The petitioner invoked the jurisdiction of the United States Cir- 
cuit Cçurt in an action in personam to détermine the simple ques- 
tion, debt or no debt, between him and a citizen of another state. 
Actions for the same cause between the same parties were pending 
in the state court. It was the duty of the judge who held the Cir- 
cuit Court to proceed with convenient speed to try, and by means 
of the exercise of his own independent judgment to adjudicate, 
the petitioner's controversy. He stayed ail proceedings in the 
cause before him until that controversy should be finally deter- 
mined by the courts of the state. This stay deprived the petitioner 
of its right to the independent judgment of the national courts 
upon the merits of its action, and destroys the jurisdiction of this 
court to review the adjudication which may be made upon it in the 
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court below. Against this error the petitioner is remediless save 
by means of the writ of mandamus of this court. The power is 
conferred and the duty is imposed upon this court by the acts of 
Congress to issue the writ and to command the judge holding the 
Circuit Court for the District of Minnesota to set aside and vacate 
the order which stays proceedings iri that court in the case of the 
Barber Asphalt Paving Company against the city of Duluth, and 
to proceed with ail convenient speed to a trial, a judgment, and a 
just enforcement of the judgment which may be rendered in that 
action. 

Let a writ of mandamus issue accordingly. 



KILBT MFG. CO. v. HINCHMAN-RENTON FIEE PROOFING CO. 
(Circuit Court of Appeals, Eighth Circuit. October 31, 1904.) 

No. 2,085. 

1. Building Oontbacts— Estoppel f&ou Enfobcing Provisions bt Subsé- 

quent Acts— Waivee. 

Parties to written contracts may, by their subséquent acts, estop tiiem- 
selves from enforcing their provisions, and may waive tliem. Plaintiff 
agreed with Cooke, and Cooke made a contract with the défendant, to 
construct certain buildings according to plans furnished by the défend- 
ant. Thèse contracts provided that neither the défendant nor Cooke 
should be liable for any extra work or materials unless they were or- 
dered In writing, and that the compensation for them should be estimat- 
ed at the rates prescribed in the contracts for similar work. During 
the progress of the work the défendant orally reqnested the plaintiff to 
furnish 32 items of work and materials which the latter elaimed were 
without the contracts. The plaintiff furnished them, and charged the 
défendant their reasonable value. The défendant admitted the charges 
for 26 of them to be correct, and paid the charges for 6 of them. Held, 
each party was estopped by its acts from enforcing the two provisions 
of the contract dted to defeat the demands of the other, and the plain- 
tiff's action for the reasonable value of the alleged extras was maln- 
tainable. 

2. CoNTEACTS— Evidence— Testimony of Pbiob Negotiations— When Admis- 

sible. 

The contracts above specifled required the contractors to pave the ap- 
proaches to the sheds and to construct walls for them 9 feet high and 
400 feet long. Paroi évidence was admitted to the effect that before 
the contracts were let the défendant informed the plaintiff (1) that the 
approaches were required to be paved for a distance of 25 feet from the 
ends of the sheds, and (2) that each of the walls was required to be 7 
feet and 6 Inehes high at one end and about 4 feet and 6 inches at the 
other, and that the défendant made its bid and contract in reliance upon 
thèse statements. 

Eeld, the testimony relative to the paving was admissible, but that 
conceming the walls was not 

3. &AME. 

No représentation, promise, or agreement made or opinion expressed 
In the previous conversations of the parties which led up to the written 
contract is admissible to contradict, modify, or explain its plaln terms 
and their Just légal construction. 

But where in the application of a written contract to its subjeet- 
matter an ambiguity arises which is not resolvable by an examlnation 
of the terçis of the agreement, paroi évidence of the circumstances un- 
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der wMch it ^as made, and of statements of tJje parties în the negotla- 
tlonSïWhlch preceded It, may be recelved to remove the uncertalnty to 
apply tiie contract t» ita Buyect and to sliow the actual intention of the 
parties. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

C. H. Redmond and L. F. Twitchell (Frank C. Goudy, on the 
brief), for plaintifï in error. 

George S. Redd and George Stidger, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. The Hinchman-Renton Fire Proof- 
ing Company, a corporation, brought an action against another 
corporation, called the Kilby Manufacturing Company, for $5,819.- 
35, which the plaintiff alleged to be the reasonable value of ma- 
terials furnished and labor performed for the défendant in the 
érection of a .sugar faCtory. The défendant answered that this 
work and thèse materials were not furnished at its request, but 
that the materials were furnished and the labor was performed in 
f ulfillment of a contract between the plaintifï and James J. Cooke. 
There was a judgment for the plaintiff for $6,082 and costs, which 
the défendant has sued out this writ of error to reverse. 

The trial of the action developed thèse facts : The Kilby Com- 
pany had undertaken with another corporation to construct for it 
a sugar factory. Thereupon James J. Cooke made a contract with 
the Kilby Company to construct this factory for $130,855, in ac- 
cordance with certain plans and spécifications. Before this con- 
tract was let, the plaintifï had been requested by the Kilby Com- 
pany to bid upon certain portions of the work and materials, and 
had agreed with it to furnish thèse materials and perform this 
work ior $62,500. The défendant then made the agreement with 
Cooke whereby the latter agreed to construct the factory, and 
Cooke made an agreement with the plaintifï whereby the latter 
agreed to perform the work and furnish the materials assigned to 
it for the amount of its bid to the Kilby Company. Each of thèse 
contracts provided that the contractors shoijld perform the work 
according to the same plans and spécifications. Cooke agreed in 
his contract with the défendant that the latter might make any 
altérations, additions, or déductions in the work, that the amount of 
expense of such altérations should be added to or deducted from 
the contract price, that it should be estimated at the same rates at 
which the contract was undertaken, and that he would make no 
charge for extra work unless the same was ordered in writing by 
the défendant or by its engineers. The plaintiff, in its contract 
wîth Cooke, recited that the défendant had reserved in its contract 
the right to make altérations, additions, and déductions, and that Cooke 
should also hâve the right; to make corresponding altérations, additions, 
or déductions in the work as he thought best ; that the amount of the 
expenses of such altérations should be added to or deducted from the 
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contract price as the case might be; that it should be estimated at the 
same rates at which the contract was undertaken ; and that no charge 
should be made by it for extra work unless the same had been ordered 
in writing by the défendant or by its engineers or by Cooke. Cooke and 
the plaintiff proceeded to perform their contracts, and the défendant 
settled with and paid Cooke for his work and materials. In the course 
of the performance of the plaintiff's contract the défendant verbally 
requested it to perform labor and furnish materials which it claimed 
it was not required to perform and furnish under its contract with 
Cooke. After it had completed its work it presented to the défendant 
an itemized bill of this work and material, which contained 32 items. 
The défendant conceded that 26 of them were not covered by the con- 
tract, and that it ought to pay them, and paid to the plaintiff $761.03 
on account of six of thèse items. This action was brought to recover 
for some of the remainder of the items, two of which présent the real 
controversies in the case. A part of the work which the plaintiff agreed 
to perform consisted of the construction of the walls and approaches 
of the beet sheds. One of thèse items was for $1,974.40 for paving 
the approaches to the beet sheds. The other was for $2,243.15 for in- 
creasing the height of the walls of the sheds. The plaintiff was required 
by its contract to pave the approaches and roadways to the sheds. Be- 
fore the plaintiff made its bid to the Kilby Company for the work which 
it subsequently agreed by its contract with Cooke to perform, its prés- 
ident said to the gênerai manager of the Kilby Company : "Mr. Kilby, 
from thèse plans and spécifications, the way they read, you would bave 
me paving ail the north end of that county. Give me some idea of 
where we stop, what the limit is ;" and Mr. Kilby said : "Pave the road- 
ways and 25 feet on each end of the sheds and the width of the road- 
ways." And the plaintiff made its bid and contracted upon that basis. 
The défendant subsequently requested the plaintiff to extend this pav- 
ing beyond the 25 feet, and there was évidence in the case that the rea- 
sonable value of this extra paving was $1,974.40. 

The plans and spécifications required the walls of the beet sheds 
to be 9 feet high and 400 feet long; between the walls of each shed 
they disclosed a floor ; that the bottom of the footings of the walls 
were to be 3 feet below this floor at its lower end ; that the walls 
were to be constructed upon a horizontal plane, but that the floor 
was to be laid upon an inclined plane, so that the upper end would 
be about three feet higher than the lower end. Thus the walls 
would be nine feet high throughout, but at the lower end of them 
about six feet of the walls would be above the floor and three feet 
below the floor, while at the upper end there would be three feet 
of the walls above the floor and six feet below them. Before the 
plaintiff made its bid or contract, its président had a copy of thèse 
plans and spécifications. He said to the gênerai manager of the 
défendant: "Mr. Kilby, about how will we figure thèse beet shed 
walls? Mr. Kilby, how will we figure thèse; on the grade?" and 
Mr. Kilby said: "Yes, figure them on the grade. It would be fool- 
ishness putting concrète down into the ground to the depth of 
that, because where it gets to the upper end of the shed the grade 
raises about eight feet in a thousand, and the upper end of a shed 
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of 400 feet would raise something over 3 feet out of the hill." Not- 
withstanding this conversation, the contracts with Gooke required 
the beet shéd walls to be constr ucted in accordance with the origi- 
nal plans and spécifications. When the walls of the sheds were 
laid out by thé engineer of the Kilby Company he required the foot- 
ings to be only 18 inches below the floor, and when the walls of 
the first shed were nearing completion it was found that the sheds 
would nOt hâve the capacity required by the contract between the 
Kilby Company and its employer. Thereupon the défendant re- 
quired the plaintiff to place upon the top of the walls about the 
amount of materials which would hâve been placed in the ground 
below the actual footings of the walls if the original plans and spéc- 
ifications had been complied with. This change from the original 
plans and spécifications did not require more labor or materials 
than were required by them. But it did require more than would 
hâve been required if the original plans and spécifications had pro- 
vided for the construction of the walls on the grade of the floors 
in accordance with the conversation between the président of the 
plaintiff and the gênerai manager of the défendant. 

The court charged the jury that the plaintiff might recover the. 
reasonable value of any work done or materials furnished at the 
request of the défendant that were not included in the contract 
between the plaintifif and Cooke, and it tried the case upon this 
theory. This ruling was repeatedly challenged by objections and 
exceptions to the admission of testimony and by an exception to 
the charge, and it is now assigned as error on the grounds that by 
the terms of the contract between the plaintiff and Cooke no recov- 
ery for extra work or materials was permissible unless they were 
ordered in writing, and because the measure of recovery was, by 
the terms of the agreement, not their reasonable value, but their 
value estimated at the rates specified for such work and materials 
in the contract. It is undoubtedly true that either of the parties 
to this contract might hâve enforced the provisions upon which 
the contention of counsel for the défendant is based. Either party 
might hâve required ail orders for extra work to hâve been made 
in writing. Either party might hâve insisted that the amount of 
this work and materials should be estimated and compensated ac- 
cording to the rates specified in the contract. But thèse provisions 
of the contract did not disqualify either of the parties to it or the 
Kilby Company from incurring other obligations or from making 
new contracts. The Kilby Company requested the plaintiff, with- 
out writing, to furnish at least 26 items of work and materials 
which it conCeded were not included in the contract between the 
plaintiff and Cooke ; it admitted its liability to pay the reasonable 
value of thern, and it paid this value for 6 of them. The plaintiff 
claims that there were 32 such items, and the dispute in this case 
présents the issue whether or not the additional 6 items were in- 
cluded in the contract between the plaintiff and Cooke or were of 
the character of the 26 items which both parties conceded to hâve 
been without the terms of the contract. The plaintiff furnished 
the labor and materials for the entire 32 items, and the défendant 
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accepted this work and materials and paid the reasonable value of 
some of it, without written orders. Thèse acts of the parties to 
this action constituted a complète waiver of the express provisions 
of the contract under considération. The basis of waiver is estop- 
pel, and each of thèse parties — ^the one by directing, accepting, and 
paying the reasonable value for extra work and materials, and the 
other by furnishing them without written orders and without esti- 
mating their value according to the rates specified in the contract— 
was estopped from defeating the just claims of the other on ac- 
count of the provisions of the contract relating to thèse subjects. 
There was no error in the course of the trial or in the charge of the 
court hère challenged. St. John's Episcopal Church v. Clarke, 16 
Ky. Law Rep. 207, 208 ; Smith v. Gugerty, 4 Barb. 614, 623 ; Mer- 
chants' Exchange of Dallas v. Butler, 3 Willson, Civ. Cas. Ct. 
App. 309, 310; Abells v. City of Syracuse, 40 N. Y. Supp. 233, 237. 
7 App. Div. 501 ; Meyer v. Berlandi, 53 Minn. 59, 61, 54 N. W. 937 ; 
Wood V. Ft. Wayne, 119 U. S. 312, 320, 7 Sup. Ct. 219, 30 L. Ed. 416. 
The court instructed the jury that if they found from the évi- 
dence that the conversations between the président of the plaintifif 
and the gênerai manager of the défendant, which hâve been re- 
cited, were had before the contracts were made, the plaintifï might 
recover the reasonable value of the work and materials which it 
furnished for paving the approaches to the sheds and for con- 
structing the walls of the sheds in excess of the amount which it 
would hâve been required to furnish by the contracts and spéci- 
fications as they were modified by thèse prior conversations. This 
portion of the charge of the court is assigned as error, and it is 
insisted that the évidence of prior paroi negotiations between the 
plaintiff and the défendant was incompétent to affect the question 
whether or not the work and materials claimed for extra paving 
and for increasing the height of the walls were within the contract 
between Cooke and the plaintiff. The rules of law by which this 
assignment must be tried are thèse : In the absence of fraud, ac- 
cident, or mistake, ail prior paroi negotiations are, as a gênerai rule, 
merged in the written contract of the parties. No représentation, 
promise, or agreement made or opinion expressed in their previous 
conversations is admissible to contradict, explain, or modify the 
plain provisions and just interprétation of their written agree- 
ment. M'^ilson V. New United States Cattle-Ranch Co., 20 C. C. A. 
245, 249, 73 Fed. 994, 999 ; Ins. Co. v. McMaster, 30 C. C. A. 532, 
540, 87 Fed. 63, 71 ; Union Selling Co. v. Jones (C. C. A.) 128 Fed. 
672, 675 ; Thompson v. Libby, 34 Minn. 374, 377, 26 N. W. 1. But 
where, in the application of a contract to its subject-matter, an 
ambiguity or uncertainty arises which cannot be removed by an 
examination of the agreement alone, paroi évidence of the circum- 
stances under which it was made and of statements made in the 
negotiations which preceded it may be admitted to résolve the am- 
biguity, and to prove the real intention of the parties. Stoops v. 
Smith, 100 Mass. 63, 66, 97 Am. Dec. 76, 1 Am. Rep. 85 ; Poster v. 
Woods, 16 Mass. 116, 117 ; Sargent v. Adams, 3 Gray, 72, 77, 63 
Am. Dec. 718 : Mumford v. Gething, 7 C. B. (N. S.) 305, 321 ; First 
132 F.— 61 
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National Bank v. North, 2 S. D. 480, 486, 51 N. W. 96 ; Herring v. 
Boston Iron Ce, 1 Gray, 134, 138; Hinnemann v. Rosenback, 39 
N. Y. 98, 101-2; Proctor v. Hartigan, 139 Mass. 554, 556, 2 N. E. 
99 ; Thorington v. Smith, 8 Wall. 1, 13, 19 L. Ed. 361 ; Lonergan 
V. Buford, 148 U. S. 581, 588, 13 Sup. Ct. 684, 37 L. Ed. 569. The 
plaintiff sought to recover $1,974.40 for paving the approaches to 
the sheds. It insisted, and introduced évidence tending to estab- 
Hsh its demand, that the reasonable value of the paving laid at the 
request of the défendant in addition to the paving of the approaches 
for a distance ci 25 feet from the ends of the sheds was $1,974.40. 
When an endeavor is made to apply the contract between Cooke 
and the plaintiff to this subject, and to détermine what amount of 
this paving was required by the contract and the original plans 
and spécifications, it is found that they are so indefinite that it is 
impossible to ascertain. The plaintiff introduced the évidence of 
its président to the effect that before it made its bid or its contract 
it called the attention of Mr. Kilby to the fact that the amount of 
paving upon the approaches to the sheds was not specified, and he 
informed it that 25 feet from the ends of the sheds would be re- 
quired, and it made its bid and contract in reliance upon that state- 
ment. This évidence did not tend to contradict, modify, or change 
the contract or the épecifications, but merely to make definite and 
certain that which it was impossible to ascertain otherwise. The 
plaintiff made its bid and entered into its contract with Cooke to 
do the paving, which Cooke had agreed to lay for the défendant, 
in reliance upon this statement of the défendant of the requirement 
of the agreements. The évidence of the statement of the amount 
of this paving was compétent, and it fixed the limit of the work and 
materials hère required under the contract both because it made 
definite that which the contract left ambiguous and because after 
the plaintiff had made its bid and entered into its contract in reli- 
ance upon the statement of the amount of paving required, made 
by the défendant, the latter was estopped from denying the limita- 
tion it had thus placed upon the contract. There was no error in 
the charge of the court in so far as it related to the claim for extra 
paving. 

The facts and the law which condition the claim for the $2,243.15 
for extra work and materials bestowed upon the walls of the sheds 
are of a diffeirent character. The plans, spécifications, and con- 
tracts ail red[uired the walls of the beet sheds to be 9 feet in height 
and 400 feet long. They required their footings to be set 3 feet 
below the floors of the sheds at their lower ends. There was no 
ambiguity or uncertainty about the height or length of the walls 
or the amount of work and materials which would be required to 
construct them. The plans and spécifications portrayed the walls 
standing upon a horizontal plane and the floors upon an inclined 
plane rising about eight feet in a thousand feet. Paroi évidence 
was received that before the contracts were let the président of 
the plaintiff in a conversation with the gênerai manager of the 
défendant called his attention to the fact that, if thèse walls were 
constructed according to the plans, their summits would be but 
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three feet above the floors at the upper ends of the sheds and 
about six feet above at the lower ends, and Mr. Kilby told him to 
put the footings of the walls upon the grades of the floors. The 
président of the plaintiff testified that the efïect of this change was 
to leave the height of the walls above the floors the same, but to 
allow the plaintiff to place the footings only 18 inches below the 
floors, thereby relieving it from constructing portions of the walls 
about 4 feet and 6 inches in height at the upper ends of the sheds 
and 1 foot and 6 inches at the lower ends. This testimony was 
introduced over objection and exception. The défendant insisted 
that the original plans and spécifications controUed, and that, as 
the walls actually constructed required no more work or materials 
than those portrayed in the plans and spécifications, they were cov- 
ered by the contract between the plaintiff and Cooke, as well as 
by that between Cooke and the défendant; but the court charged 
the jury that: "If Mr. Hinchman went to Mr. Kilby, and Mr. Kilby 
gave him the depth of the footings and the height of the walls, 
and upon that he made his bid, and not as shown by the plan, then, 
under such circumstances, the défendant would be bound to pay 
for this extra height, and cannot offset against the same any work 
which might hâve been contemplated by the original plans and 
spécifications in the building of the wall." The question which the 
jury was to détermine hère was whether or not the work and ma- 
terials required by the original plans and spécifications and by 
the contracts as executed were included in the contracts. The 
effect of the charge of the court was to instruct them that no part 
of this work and materials was included within the contracts unless 
it was within the oral negotiations between the plaintiff and the 
défendant prior to the agreement. Since the contracts, the plans 
and the spécifications relative to the walls of sheds were neither 
uncertain nor ambiguous, and the terms of the paroi understanding 
or agreement preceding the written contracts are in direct conflict 
with them, the plaintiff's claim for increasing the height of the 
walls falls under the first rule to which we hâve adverted, and it 
should hâve been disallowed. The written contracts of the parties 
were conclusive évidence of the amount of work and materials 
required in the construction of the walls of the sheds, and paroi évi- 
dence of prior negotiations was not compétent to contradict or 
change them. The measure of the plaintiff's recovery hère was 
the reasonable value of the work and materials bestowed upon the 
walls in excess of those required by the contracts. The évidence 
conclusively shows that there was no such excess ; that while a por- 
tion of the labor and materials required by the original spécifica- 
tions to be placed in the ground was placed above the ground, the 
expense and value of them did not exceed those required by the 
original spécifications. The resuit is that the court fell into an 
error in its charge relating to this portion of the plaintiff's cause 
of action. 

There are many other complaints of the trial, and many ques- 
tions presented for considération, but a careful examination of 
them discloses no other error in the trial of the case, and no other 
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issue of law which demands discussion. The judgment below wil! 
accordingly be reversed, and the case remanded for a new trial, 
uniess within 40 days after the filing of this opinion the plaintifE 
below remits from and satisfies the judgment below to the extent 
of $2,243.15 and interest thereon at 8 per cent, from November 1, 
1902, until February 9, 1904, and fiîes a certified transcript of its 
remittitur and satisfaction in this court, in which case the judgment 
below will be affirmed. 



THE TUMA. 

THE MAURICE B. GROVER. 

THE JOHN MARTIN. 

(Circuit Court of Appeals, Second Circuit August 16, 1904.) 

Nos. 179, 180. 

1. Collision— Vessels Meeting— Steamer and Schoonee in Tow. 

A schooner passing down the St. Clair river in tow and a meeting 
steamer botli held in fault for a collision between them ; the former on 
the ground that she f ailed to f oUow the towlng steamer, and the latter 
on the ground that she should hâve sooner obiserved the course of the 
Bchooner and avoided the collision by glving more room, and also because, 
as found by the trial court on eonflleting évidence, she sheered toward the 
course of the meeting vessels after passing the towlng steamer. 

2. Same— Violation or Rule. 

A steamer descending the St. Clair river with a tow, although she 
failed to obey the then recently Issued order of the War Department, 
which required her to keep on the western, or American, side of the 
channel, but signaled an ascending steamer her intention to pass star- 
board to starboard, and passed down on the range Une In the center 
of the channel, held not, for that reason, in fault for a collision between 
her tow and the ascending steamer, where the latter assented to the 
signal, and there was ample room for her passage between the course of 
the descending steamer and the western side of the channel. 

Lacombe, Circuit Judge, concurring on the ground that the question 
of fault for violation of the rule was not raised by the pleadings. 

Appeals from the District Court of the United States for the West- 
ern District of New York. 
For opinion below, see 117 Fed. 894. 

The collision occurred In the St. Clair Rapids, at the outlet of Lake Huron, 
September 21, 1900, between the steamer Yuma and the barge Martin, which 
was being towed by the steamer Maurice B. Grover. The Yuma recelved 
some injury, prineipally to her starboard bow, amountlng with interest to 
date of decree, to $4.962.48. The Martin was sunk and, with her cargo, be- 
came a total loss. Her master, mate and two seamen were drowned. Her 
damages, with interest, aggregated $32,701. The District Court found the 
Yuma and Martin both in fault, the former for sheerlng to starboard just 
previous to the collision, the latter for not foUowlng her steamer and for 
being too far to the westward of the steamer's course. A decree was entered 
dividing the damages and costs. Ail of the Important witnesses, 26 In numher, 
were examined before the trial court ; the testimony of Crlstner, a marine re- 
porter, and Pettersen, a seaman, on the Martin, were taken by déposition. 
Both parties appeal. The facts are fully and accurately stated In the opinion 
of the District Judge. 117 Fed. 894. 
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Harvey D. Goulder, for the Grover and the Martin. 
John C. Shaw, for the Yuma. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). The issues oi fact 
presented on this appeal are difficult and perplexing. There is no dé- 
cisive prépondérance of testimony upon any of the questions discussed. 
The witnesses were ail, apparently, honest and gave truthful versions 
of the facts and circumstances which came under their observation, 
but there is a sharp conflict upon almost every salient point. It is pe- 
culiarly a controversy, therefore, where the findings of the trial judge, 
who saw and heard the witnesses, should not be disturbed unless clear- 
ly erroneous. 

We concur in the findings of the court below that the Yuma sheered 
to starboard as she passed the Grover. The master of the Yuma testi- 
fies that when passing the Grover he discovered that the Martin had 
swung across his course so that she was three or four points out of 
line with the Grover and towards the American side of the river. If 
this version of the transaction be correct, when the boats were but 
900 feet distant the Martin had slieered or drifted directly across the 
Yuma's course. There can be no pretense that this movement of the 
Martin was instantaneous ; descending as she was, it must hâve been 
graduai and plainly discernible from the deck of the Yuma, the danger 
becoming more and more imminent as the boats approached each 
other. And y et the master of the Yuma says that he saw nothing 
alarming until his bow was approximately abreast of the Grover's 
stern. It seems impossible to escape from the dilemma in which this 
testimony places the Yuma. Either she sheered across the Grover's 
course, as the latter contends, or she failed to notice that the Martin 
was drifting across her course until it was too late to avoid a collision. 
In either event she must be faulted. She was under complète control 
and responded instantaneously to every movement of her helm. 

There is testimony that in the vicinity of the collision the current 
is swift and disturbed by eddies and cross-currents, but thousands of 
boats pass up and down annually and there is no doubt that a carefui 
and prudent navigator with a boat easily handled can, passing up the 
channel, overcome any tendency to sheer, by giving carefui attention to 
his helm. The witnesses for the Grover and the Martin are positive 
that the Yuma sheered at the time and place indicated above and that 
the hard astarboard order then given was intended to overcome this 
sheer. They are, we think, corrolaorated by the inference to be drawn 
from the fact that the master of the Yuma saw nothing indicating dan- 
ger, prior to this time, in the navigation of either the Grover or her 
consort. If, on the other hand, the Yuma did not sheer but held her 
course and speed until too late to avoid a collision, when it must hâve 
been apparent to any but a g/ossly inattentive master that the Martin 
was drifting into certain danger, the Yuma is equally culpable. The 
duty to take timely measures to avoid a collision was so obvious that 
we cannot believe it possible that so experienced a sailor as Captain 
Buie would hâve waited until the Martin had actually crossed his 
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course before acting. The conclusion reached by the District Court 
that the Yuma sheered is the more reasonable one. 

It is unfortunate that the men who were best calculated to describe 
and characterize the conduct of the Martin, her master and mate, were 
both drowned, but we are not disposed to disturb the finding of the 
District Court that she was too far to westward. There seems to be 
little doubt that she was considerably nearer the American sbore than 
the Grover. This is indicated not only by the testimony of the master 
of the Clint, but by the position of the wreck well to the westward of 
the range liné. No reason is given why she should not hâve followed 
her steamer or directed her course more to the Canadian side of the 
river where the entire channel was clear. This was the wise and 
prudent course to pursue and we cannot say that the évidence fails 
to sustain the finding below that had the Martin taken it the collision 
would hâve been averted. 

It is strenuously contended that to the Grover's unwarrantable con- 
duct in electing to pass starboard to starboard and thereafter keeping 
upon the American instead of the Canadian side of the river was the 
initial fault to which ail the others are attributable. The argument to 
sustain this theory is ingenious, persuasive and might be unanswerable 
were the Yuma in a position to assert it consistently. In August, 1900, 
the War Department, in view of the Fontana wreck at the head of the 
rapids, issued a notice to vessel masters directing down bound vessels 
to take the American side and up bound vessels to take the Canadian 
side of the channel. Had thèse directions been followed the Grover 
and Martin would hâve passed down to the westward, the Yuma would 
hâve passed up to the eastward of the range line and there would hâve 
been no possibility of collision. The rule was wise and salutary and 
should hâve been heeded, but we think the Grover cannot be charged 
with fault in failing to observe it, in view of the circumstances and con- 
ditions then existing. Rule 24 of the act of February 8, 1895, c. 64, 
relating to the St. Clair river (28 Stat. 645, 649 [U. S. Comp. St. 
1901, pp. 2886, 2891]), gives the descending vessel the right of way 
and provides that she must "before the vessels shall hâve arrived with- 
in the distance of one-half of a mile of each other, give the signal 
necessary to indicate which side she elects to take." Rule 23 provides 
that two blasts of the whistle shall mean "I am directing my course to 
port." The Grover had the right of way. It was her duty to elect 
and signal the Yuma; this she did. The two blast signal gave no- 
tice to the Yuma that she intended to pass starboard to starboard. 
On hearing this signal the Yuma had two courses open to her ; either 
to assent by responding with the same signal, or dissent as provided 
in Rule 26. She chose the former course and thereafter, as it seems to 
us, had no right to complain of the Grover for not electing to pass port 
to port. Having chosen to go to the left instead of the right it was 
plainly the duty of the Grover to go far enough to the left to give the 
Yuma ample room to pass without danger to any of the vessels con- 
cerned. There is some testimony that she could not hâve passed safely 
to the eastward of the range line above the Fontana wreck, but there 
is no reason why she should not hâve done so immediately after pass- 
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ing the wreck. With the entire Canadian side of the river open it 
might seem that the Grover took an unnecessary and un justifiable risk 
in confining the theater of action for the three vessels to the American 
side of the river, The channel being only about 300 feet from the 
range line westerly, the Grover coming down approximately on the 
line and the Yuma being required to keep well out from the docks 
at night, the argument that the latter was improperly crowded has 
certainly more than conjecture on which to rest. But hère, again, 
the Yuma's own testimony is absolutely inconsistent with the theory 
that the Grover gave her insufficient room in which to maneuver. The 
master of the Yuma says : 

"I was following along the shore the usual course, safe distance oEf, and 
the Grover came on down past us a reasonable distance away, so much as to 
give me no anxiety in regard to her movements." 

And, again, on cross-examination, he says: 

"Between the channel bank and the Grover there was SOO feet of good deep 
navigable water and that was ample room in which to pass the Grover. 
There was no jeopardy so far as the Grover was concerned. There was no 
danger of collision with the Grover at ail. * * • i took no action at any 
tlme with référence to the Grover either with my helm or my engine, there 
was no trouble between me and the Grover at ail, passing." 

He also testifies that if the Martin had kept upon the Grover's port 
quarter and had been properly handled the Yuma would hâve passed 
her as safely as she passed the Grover. 

The court would hardly be warranted in holding that the Grover 
passed too near to the Yuma when the expert witnesses on both sidcis 
agrée in asserting that there was ample room to pass. 

It follows that the decree must be affirmed, but, as both parties havt» 
appealed, without costs in this court. 

LACOMBE, Circuit Judge. I am of the opinion that in failiny 
to direct navigation in conformity to the spécial notice issued by the 
War Department August 6, 1900, the towing steamer Maurice B. 
Grover acted without "any reasonable regard to safety," and should 
be inclined to hold her solely in fault for the conséquences. But the 
pleadings do not charge her with failure to conform to the rule laid 
down in such notice, and as to ail subséquent navigation of the three 
vessels I concur in the opinion of the court and vote to affirm. This 
concurrence is not to be taken as in any way assenting to the proposi- 
tion that libelant, who was the first party to appeal from a decree in 
his favor in the District Court, is entitled to any interest subséquent 
to the date of such decree. 
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CHBSHIRB PROVIDBNT INSTITUTION v. ANaLO-AMERICAN LAND 
MORTGAGE & AGENCY CO., Limited. 

(Circuit Court of Appeals, First Circuit. August 11, 1904.) 

No. 508, 

1. CoEPOEATioNS— Dissolution— Effect of Statutoby Insolvency Proceed- 

INGS. 

Judlclal proceedings on pétition of tlie banls: commlssioners, under Pub. 
St. N. H. 1901, c. 162, for winding up a banking corporation, In whicli an 
assignée Is appolnted In whom the title to ail Its property vests, do not 
operate to dissolve the corporation at once so as to preclude the rendition 
of a judgment agalnst It by a fédéral court 

2. Fedeeal Courts— Action aôaisst Cobpobation— Bffeot of Statutoet In- 

soLVBNOT Proceedings in State Court. 

The vestlng of title to the property and assets of a corporation In a 
trustée or assignée appolnted by a state court in proceedings to wind up 
the corporation by vlrtue of a state statute, and the appointment of a 
commlssloner to examine and allow claims agalnst it, do not deprive a 
forelgn creditor of the corporation of the right to sue and obtain judg- 
ment agalnst it In a fédéral court, whatever may be the proper proceed- 
ing for Its enforcement 

In Error to the Circuit Court of the United States for the District of 
New Hampshire. 

For opinion below, see 124 Fed. 464. 

John M. Mitchell and Mitchell & Foster, for plaintiff in error. 
Harry G. Sargent, Sargent, Niles & Morrill, and Omar Powell, for 
défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is a writ of error to review the pro- 
ceedings of the Circuit Court in an action by the Anglo-American 
Land Mortgage & Agency Company, a British corporation, against the 
Cheshire Provident Institution, a banking corporation of the state of 
New Hampshire, for the recovery of an assessment upon shares of 
stoclc. By stipulation the bank admitted the allégations of the writ 
and déclaration, and predicated its défense upon a spécial plea setting 
forth that, since the commencement of the action, 

— "by a decree of the Suprême Court of the State of New Hampshire, upon 
pétition of the bank commlssioners for said state, under the provisions of 
chapter 162 of the Public Statutes [1901] of said state, one Alfred T. Batch- 
elder was duly appointed and quallfied assignée of said défendant; and ail 
its property and assets were transferred to and vested in, and are now vested 
in, said Batchelder in his capacity as such assignée, to be converted into 
money and distributed according to further decrees of said court ; that there- 
afterwards, to wlt, at the April term, 1899, of said court for the county of 
Cheshire, one Lewis W. Holmes was by said court appointed a commissioner 
to examine and allow the claims of creditors and depositors against the de- 
fendant, and that said Holmes is still actlng under said appointment; that 
the decree and appointment aforesaid hâve dissolved the défendant corpora- 
tion," etc. 
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The stipulation further states: 

"Upon thls plea the défendant predieates Its défense herein. Tti-e proof 
upon whieh this plea Is predicated Is hereto attached, marked 'Exhibit A,' and 
made a part of this stipulation." 

Upon an examination of chapter 162, Pub. St. N. H. 1901, §§ 12 
to 24, inclusive, in connection with the plea and stipulation, it is clear 
that the Circuit Court was right in holding that the corporation had 
net been dissolved. 

The décisions of the Suprême Court of New Hampshire cited by the 
plaintiff in errer hâve no tendency to support the plea of a dissolution of 
the corporation. The argument that, because the assets of the corpo- 
ration are in the hands of an assignée, a creditor should not be permit- 
ted to pursue to judgment an action against the corporation, is dis- 
posed of by the case of Parsons v. Eurêka Powder Works, 48 N. H. 
66. See, also, Moran v. Sturges, 154 U. S. 256, 274, 275, 14 Sup. Ct. 
1019, 38 L. Ed. 981. Furthermore, in chapter 148, Pub. St. N. H. 
1901, §§ 18, 19, are provisions similar to those of other states, contin- 
uing as a body corporate, for the purpose of prosecuting and defendirig 
suits, a corporation whose corporate existence has been terminated in 
any way, and providing that the repeal or amendment of a charter or 
laws under which it was established shall not impair a liability previous- 
ly incurred. 

There was no légal obstacle to a judgment of the Circuit Court 
against the corporation to détermine the question of debt or no debt. 
Chemical Bank v. Hartford Deposit Co., 161 U. S. 1, 16 Sup. Ct. 
439, 40 L. Ed. 595 ; Hess v. Reynolds, 113 U. S. 73, 77, 5 Sup. Ct. 
377, 28 L. Ed. 927 ; Clark v. Bever, 139 U. S. 103, 11 Sup. Ct. 468, 
35 L. Ed. 88 ; Byers v. McAuley, 149 U. S. 620, 13 Sup. Ct. 906, 37 
L. Ed. 867; Yonley v. Lavender, SI Wall. 276, 22 L. Ed. 536; Kit- 
tredge v. Race, 92 U. S. 116, 121, 23 L. Ed. 488 ; Edwards v. Hill, 
59 Fed. 723, 8 C. C. A, 233 ; Walker v. Brown, 63 Fed. 204, 11 C. C. A. 
135. 

The Circuit Court properly held that upon the case presented it was 
not required to détermine whether or not exécution can issue, or wheth- 
er the judgment can be enforced against the corporation in any way ex- 
cept by listing it, as a debt proved, before the commissioner. Upon en- 
tering judgment the court expressly reserved the question of the plain- 
tiff's right to exécution, and ordered that no exécution issue until 
further order. 

The principal question, therefore, is whether the défendant in error, 
as a plaintiff suing in a United States court for the establishment of a 
légal right, has been deprived of the right to proceed to judgment by 
the action of the state court, and has been compelled to resort to the 
State tribunal, not merely for a share of assets, but for an adjudication 
of rights as well. Two reasons are urged to support the proposition 
that the Circuit Court had no power to proceed to judgment: First, 
that the state court had drawn to itself the control of the ^ssets of the 
bank; second, that the défendant in error, in contracting with the 
bank, impliedly agreed to submit to the jurisdiction of the state courts 
in case of liquidation of the affairs of the bank, under chapter 163. 
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The first reason îs clearly insufficient, since the questions of the 
right to a judgment against the corporation, and of the right to share 
in particular assets, in process of distribution by the state court, are 
distinct. 

The contention that there was an implied contract to submit to the 
jurisdiction of the state court does not impress us. If Pub. St. N. 
H. 1901, c. 162, §§ 13 to 19, inclusive, are to be read into the contract 
for the purchase of shares in a British corporation, and are to be 
binding upon the défendant in error, they certainly cannot affect the 
right to sue until they are properly invokeà. 

The plea sets up no decree of the state court requiring creditors to 
prove claims against the bank, and in default to be precluded from 
ail benefit of the assets; and the contention that the state court has 
acted under the provisions of section 19 is based upon Exhibit A, 
which, by stipulation, was expressly confined in its efïect to proof of 
the facts pleaded. But passing for the moment this objection, and con- 
sidering the entire Exhibit A, we encounter grave doubts as to whether 
summary and ex parte proceedings of the cliaracter there shown are 
in conformity to the state statutes. The original pétition by the bank 
commissioners did not conform to section 12. No facts were set 
forth therein, nor did it set forth the judgment of the commissioners 
that it was necessary for the public safety that the bank should not con- 
tinue to transact business. It contained no statement that the bank 
was insolvent. Under the statutes an assignée might be applied for on 
grounds other than insolvency, and in aid of proceedings under section 
13 or section 14. Whether the proceedings shown in Exhibit A are 
of any validity is a matter of grave doubt, and we are not at liberty to 
disregard the fact that they are not sufificiently pleaded. 

That there is no sufficient basis of fact to support the argument that 
there was an implied contract renders it unnecessary to consider the 
soundness, in point of law, of the proposition that from a sale of shares 
to the bank arose an implied agreement by the Anglo-American Com- 
pany to forego the right to sue in a fédéral court under the laws of 
the United States. Even were the entire record of the state court 
properly before us, the argument based thereon would still présent 
many légal difficulties. Doyle v. Continental Insurance Company, 94 
U. S. 535, 24 L. Ed. 148 ; Southern Pacific Companv v. Denton, 146 
U. S. 303, 207, 13 Sup. Ct. 44, 36 L. Ed. 377; Moran v. Sturges, 
154 U. S. 256, 269, 14 Sup. Ct. 1019, 38 L. Ed. 981; Central Na- 
tional Bank V. Stevens, 169 U. S. 432, 463, 18 Sup. Ct. 403, 42 L. 
Ed. 807. But, as we hâve said, this is outside the true issues in the 
case, and calls for no further considération. The opinion of the 
Circuit Court correctly iEnd adequately deals with the case, and we 
agrée with its reasoning and conclusion. 

The judgment of the Circuit Court is alfirmed, and the défendant 
in error recovers costs in this court. 
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THE PATRIA. 

(Circuit Court of Appeals, Second Circuit September 9, 1904.) 

No. 183. 

1. Shippinq — Damage to Cargo— Bubden of Peoof. 

Where the évidence shows that a ship received goods on board In good 
condition, and delivered them damaged, It bas the burden of proving that 
the damage was due to a risk excepted in the bill of lading, although, if 
It is manifestly so, as from breakage or decay, which are excepted gener- 
ally, the ship need not show the cause of the breakage or decay, but the 
cargo owner can only recover by proof of négligence. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 125 Fed. 425. 

This cause cornes hère upon appeal from a decree of the District Court. 
Southern District of New York, holding the steamship llable for damages to 
libelant's goods — giant beans in bags — transported from Marseilles to New 
York In February, 1902. The opinion of the District Judge is reported In 125 
Fed. 425. The foUowing excerpt sets forth bis conclusions from the évidence : 
"I hâve examined the évidence carefully, and I am unable to reach any satis- 
factory conclusion as to what caused the damage. There is almost no direct 
évidence on the question. There is no proof that the beans were not prop- 
erly cured. There Is no proof that any coal dust actually came in contact 
with them anywhere, although it may bave blown over the cargo to some 
extent when the steamer was coaling [sic, apparently the word should be 
"loading"] at Marseilles. There Is no proof that anything occurred on the 
voyage, or when the beans were being landed, or after they were landed at 
the wharf in Brooklyn, whlch would cause the bags to be stalned, dampened, 
or soiled. They were properly stowed in the hold, and an examination showed 
that the dampness was not caused by sait water. The pier was covered, and 
apparently there was no opportunity for the bags to become wet when being 
landed or at any time. If the damage was due to heating caused by improper 
curing, that does not seem to me to sufflciently explain the stained and dis- 
colored external appearance of the bags. If the black specks were coal dust 
which had been blown over the cargo, I do not see how the coal dust could 
hâve become so widely difCused through the interior of the bags ; if the 
damage was caused by dampness, I do not see how the bags could bave become 
wet during the voyage ; and, if they became wet whlle discharging, I do not 
see how the resulùng dampness could bave so quickly caused so much Injury 
to the beans. The claims of both parties are based solely on Inferences 
which they argue should be drawn from the appearance of the beans after 
they were discharged from the steamer. Ail that seems to me clear on the 
proof is that the goods were shlpped in good condition, and were damaged 
when they reached New York." 

E. G. Benedict, for appellant. 
Robert F. Little, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The sharpegt 
conflict of évidence in the case — as to facts, not as to théories — is touch- 
ing the appearance of the bags when delivered from the steamer. The 
District Judge found that a large number of them were stained, damp, 
and dirty. He saw most, if not ail, of the witnesses; and, upon an 

H 1. See Shipping, vol. 44, Cent Dig. § 481. 
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examination of the record, we are not prepared to find othervvise as 
to the condition of the bags, and are in substantial accord with the 
statements contained in the excerpt quoted ahove. 

The appellant, however, contends that, even upon his own statement 
of the case, the conclusion of law reached by the District Judge is. 
erroneous. The opinion concludes as follows : 

"Under thèse circumstances, I tblnk that the ruie applies that when a com- 
teion carrier receîves goods in good condition, and delivers them damaged, it 
has the burden of proof to show that the damage was caused by a risk ex- 
cepted In the bill of lading ; . and, in the absence of satlsfactory proof that tho 
damage was so caused, the court Is justlfled in finding for the libelant, even if 
the cause of the damage does not appear." 

It is, no doubt, the rule, as appellant contends, that, when the damage 
is manifestly of the sort excepted, the ship is under no obligation to 
show the promoting cause. To illustrate, if the exception is "dam- 
age caused by péril of the sea," and the cargo is landed drenched with 
sait water, it will be for the ship to show that the sait water found ac- 
cess to the cargo through a péril of the sea ; but if the exception is 
"damage by breakage," and the article arrives broken, the ship is not 
required to show how it got broken — although the libelant may show 
that négligence of those on the ship, or of those who stowed her or 
discharged her, caused the break, and, showing that, may recover. If 
the sole damage to the cargo in the case at bar were manifestly decay, 
and the language of the exception were, as the respondent states it in 
his brief, "for decay caused by inhérent defect," the ship would hâve 
the burden of showing that the decay was caused by inhérent defect. 
If, however, the sole damage was manifestly decay, and the language 
of the exception were, as given in the bill of lading, "not responsible 
for damage occasioned by decay of any kind," the appellant would be 
right in his contention, and, the cause of the decay not being shown to 
be négligence on the part of the ship, the libel should be dismissed. 
The difficulty is that there appear to hâve been two différent sorts of 
damage. In 595 of the bags sorne of the beans themselves were 
shriveled, soft, and spoiled — might fairly be said to be decaying — but 
thèse bags also contained the black substance which the witnesses for 
libelant, including the chemist, unité in describing as coal dust. And 
in 138 more of the bags (the total shipment was 1,000 bags, of which 
267 were delivered in perfectly good condition) the principal damage 
was from the same cause. Upon the proofs as they stood, therefore, 
we think the District Judge reached a correct conclusion, and affirm 
the decree, with interest and costs. 
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GREENE et aL V. UNITED SHOE MACHINERT CO. 

(Circuit Court of Appeals, First Circuit November 3, 1904.) 

No. 544. 

1. Patents — Anticipation — Construction. 

A patent cannot be supported agalnst a daim of anticipation by features 
not referred to, claimed, or even suggested ttiereln, and net a functlon 
of ttie thing patented, exeept when used in a spécial combination. 

2. SAME MOLD FOE BOOT AND SHOB HeELS. 

ïhe Coburn patent, No. 364,217, for a mold for moldlng heels for boots 
and shoes, held vold for anticipation. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 115 Fed. 155. 

Charles F. Perkins and Everett N. Curtis, for appellants. 
James E. Maynadier, George A. Rockwell, and Maynadier & Rock- 
well, for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN. 
District Judges. 

BROWN, District Judge. ' This suit is for infringement of letters 
patent No. 364,217, dated June 7, 1887, to Gilman R. Coburn, for a 
"mold for molding heels for boots and shoes." The claim is : 

"The mold B, having the fore part, b, ralsed, as shown, and for the purpose 
described." 

The spécification states that: 

"ïhe mold B, with its raised projection b, Is cast In a single pièce. Its 
top surface Is made so as to properly shape the heel, and its bottom surface 
is made flat, so that it may sit firmly in the press, and it may be used wlth 
any ordinary heel-mold for shaping the edge of the heel." 

It is very clear that the thing described and claimed is a maie die 
so formed as to concave the heel and also to bevel its front portion 
at one opération. The beveling of the front of the heel is effected by 
the raised lip, which is the feature of importance. The patentée states 
that the object of his invention is to mold a heel in such manner that 
when it is put onto the shoe, and the front of it eut down, it will leave 
the sole smooth and unmarked. It was not new in the art to bevel the 
front of the heel for this purpose with a hand knife or a machine. 
When a heel thus beveled is trimmed down, the trimming knife may 
stop short of the sole, and will not mark the sole. So far as the patent 
discloses, the only object of beveling the front part of the heel by a 
die was to substitute for beveling by a hand knife beveling by a die. 

The défendant has proved that a maie die substantially like that de- 
scribed and claimed in the patent in suit was used for the purpose de- 
scribed in the patent in the shop of C. H. Abom & Co., in Lynn, con- 
tinuously from about 1880 to 1897. There can be no question that, 
if later than Coburn's die, the Aborn die would infringe the Coburn 
patent. 

The complainant does not meet this défense by any précise or definite 
proposition. It is intimated or implied that the mold of the patent in- 
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cludes not only the part called "mold B," to wit, a maie die with a lip, 
but also other members of â compressing machine, designed to com- 
press the outer edges of the heel, It is said that the patent in suit is 
not anticipated by a device which cannot possibly bevel the edge of a 
heel blank simultaneously with the molding of the heel by compression. 
Coburn's patented die, however, can no more do this alone than can 
the Abom die, and one can do it quite as well as the other, provided 
it is used in conjunction with other dies for compressing the edges of 
the heel. 

It is also said that the Coburn patent is not anticipated by a device 
which cannot possibly make a firmer and barder heel at the back by its 
tendency to crowd and push the inner lip of the heel blank backward 
toward the rear edge of the heel. The Aborn die, however, would act 
exactly as the Coburn die in this particular, provided it were used in 
conjunction with other dies for compressing the edge of the heel. This 
is a feature not referred to or described in the patent, and is certainly 
not a fu'nction which will resuit, unless the Coburn die is used in con- 
junction with compressing molds, and would equally resuit from the 
use of the Aborn die with compressing molds. 

The argument seeras to be that Coburn intended to use his die in 
conjunction with molds which compressed the edge of the heel, while 
the Abom die was used merely in a pressing machine. Aside from the 
fact that the daim of the Coburn patent, when read in conjunction 
with the spécification, would cover mold B when used for the purposes 
of concaving and beveling the heel either in a compressing machine 
or in a pressing machine, it seems clear that, if the prior art discloses 
the use of the Aborn die for the purpose of concaving and beveling the 
heel in a pressing machine, it would not constitute invention to use such 
a die for exactly the same purpose in conjunction with molds for com- 
pressing the edge of the heel. 

But whether this be so or not, there is nothing in the Coburn patent 
upon which can be based an argument that the compression of the rear 
of the heel was an object of the inventer, or that he intended to limit 
his invention to this feature alone. Assuming that the Coburn patent 
shows an intention to use the Aborn die in a compressing machine, it 
shows only an intention to use it for exactly the same purpose as it was 
used for in the Aborn pressing machine. 

If the beveling lip serves also to compress the back of the heel, this 
is something not essential to the use of the patented invention, and is 
not described, disclosed, or claimed. Even where a patent incidentally 
makes express référence to features other than the essential features, it 
bas been held that the patent cannot be supported by such features 
alone, if the inventer does not rely upon them in describing the substance 
of his invention. Waterman v. Lockwood, 125 Fed. 290, 6 C. C. A. 
204. Still less can a patent be supported by features not referred to, 
claimed, or even suggested in the patent, and not a function of the 
thing patented except when used in a spécial combination not claimed. 

The Abom die is a complète anticipation of ail that is claimed in the 
Coburn patent, and, so far as appears in the spécification, of ail that was 
conceived by Coburn as an advantage to be derived from using a die 
of that character in any machine. 
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The decree of the Circuit Court is reversed, the case is remanded 
to that court with a direction to enter a decree dismissing the bill, and 
the appellants recover costs in this court. 



KING PHILIP MILLS V. KIP-ARMSTRONG CO. 

(Circuit Court of Appeals, First Circuit October 28, 1904.) 

No. 553. 

1. Patents— iNFRiNGEMENT— Warp Stop- Motion for Looms. 

Tlie Baker patent, No. 595,688, for an eîectrical warp stop-motion for 
looms, claim 5, the essentlal feature of whlch is a rotary contact-bar for 
the circuit-closers to engage, when construed in the llght of the spécifica- 
tion, is limited, as to such feature, to a bar which rotâtes automatically. 
and is not infrlnged by a device in which such bar bas no connection with 
any motive power, although It is movable on Its axis and capable of 
manual rotation. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 130 Fed. 28. 

George L. Roberts, Charles F. Richardson, and Jackson, Slade & 
Borden, for appellant. 

Harold Binney and Dickerson, Brown, Raegener & Binney, for ap- 
pellee. 

Before COLT and PUTNAM, Circuit Judgesj and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a bill brought for relief against 
an alleged infringer of the fifth claim of letters patent No. 595,688, is- 
sued to William H. Baker on December 21, 1897, entitled "Warp Stop- 
Motion for Looms." The Circuit Court, after hearing on bill, answer, 
and proofs, entered an interlocutory decree in favor of the complainant, 
and thereupon the King Philip Mills, the respondent, appealed to us. 

The gênerai facts are sufEciently stated in the opinion passed down 
by the learned judge who heard the case below. The claim in issue is 
as follows: 

"(5) In an electrical warp stop-motion for looms, the combinatlon with the 
thread-supported circuit-closers, of a rotary contact-bar for said circuit- 
closers to engage, a circuit embracing said bar and closers, and electrically- 
controlled clutch-shipplng mechanism." 

The patentée dœs not, and could not successfully, maintain that he 
is entitled to cover broadly an electrical warp stop-motion for looms ; 
and the advance in the art which is represented by this patent is con- 
tained in that élément in the claim covered by the words "of a rotary 
contact-bar for said circuit-closers to engage." In référence to this 
élément, the spécification contains the following: 

"The contact-plece which co-operates with the contact-arms, and Is hère 
indicated e', is rotated in suitable bearings by means of a belt, e», drlven by 
a shaft, e», which is rotated by the power of the loom. The objeet of rotating 
the contact-plece, e', is to prevent interférence with an operative electrical 
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contact by partlcles of llnt deposited on the contact-piece, the rotation of the 
contact-plece causing any llnt that may hâve been deposited thereon to be 
Bcraped away by a contact-arm when the latter drops upon the contact-piece." 

In our view, the invention, as it lay in the mind of the patentée, 
was a rotary bar, kept in continuons motion by a belt arfd shaft co- 
operating with the rest of the mechanism, or by the équivalent thereof, 
thus making the entire combina tion and its opération automatic, with 
the incidental resuit that the contact-arms remove automatically, and 
by concomitant action, any Hnt which may interfère with an operative 
electrical contact, ail as stated in the spécification. The bar used by 
the respondent is movable on its axis, so that it may be rotated if an 
attempt is made so to do ; but it is not connected with the other mechan- 
ism, either by a belt and shaft, or the équivalent of either, and is incapa- 
ble of rotation, except manual. Therefore it contains nothing of the 
automatic feature présent in the mind of the patentée as his invention. 
Indeed, if the claim can be construed so broadly as to cover mère manual 
rotation, it would clearly foUow that, as the contact-bar is the only new 
feature, the claim could not represent a patentable novelty. In our view 
of the invention in suit, this is not a case in which the doctrines of préf- 
érable method, or of an inventor building better than he knew, hâve any 
application. We think the claim, read in connection with the spécifica- 
tion, points ont with clearness the whole invention as it lay in the mind 
of the inventor, and as we hâve described it. He is entitled to ail the 
advantages of that invention, and ail the results which flow from it, and 
nothing nïore. 

We are therefore constrained tp hold that in no view of the record 
can the decree against the respondent be affirmed. 

The decree of the Circuit Court is reversed, the case is remanded to 
that court with directions to dismiss the bill, with costs for the re- 
spondent, and the appellant recovers its costs of appeaL 



CAUNT v. UNITED SHOB MACHINERY 00. 

(Circuit Court of Appeals, First Circuit October 28, 1904.) 

No. 557. 

L Patents — Infeingement — Method op Forming Chain -Stitch. 

The Brlggs patent, No. 461,793, for a method of forming a chaln-stltch 
In the sewlng of shoes, held Infringed on an application for a preliminary 
Injunctlon. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

The followîng is the opinion of the Circuit Court by Lowell, District 
Judge : 

This Is a Mil In equlty to restraln the Infringement of letters patent No. 
461,793, granted to Henry Brlggs, October 20, 1891, for Improvements in the 
method of forming chaln-stltches In the sewing of shoes. The only claim is 
as follows : 

"The method of forming a chain-stitch, which consista In passing a loop 
of thread through a hole in the materlals, Insertlng an instrument throagh 
the ioop and holding the instrument in a second hole in the materlals at the 
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point desired for the next stltch, drawing on the supply end of the thread, 
thus drawing the loop that îs now around ttie Instrument against tlie materlal, 
forming another loop from the supply-thread on the opposite side of the ma- 
terlals, removing the instrument from the second hole in the materials and 
from the drawn-down loop, and passlng the second loop made from the supply- 
thread through the second hole in the materials and through the drawn-down 
loop, substantially as described." 

The hearing is upon motion for a prelimînary injunctlon. 

By agreement under seal, the défendant has admitted the validity of the 
patent and the complainant's title thereto. As stated in the defendant's brief, 
"The single défense open to défendant is that of noninfringement." 

The défendant does not serlously dispute that hls machine alleged to In- 
fringe is substantially undistinguishable from the commercial machine manu- 
factured by the complainant, but he dénies that either of thèse machines em- 
bodies the patent In suit. The différence relied upon seems to be this : That 
in the patent the strain involved in setting the stitch Is applied altogether by 
the pull-back action of the take-off, while in the defendant's machine this 
strain is applied only in part by the take-off, and in part by the direct action 
of the threaded needle. But even in the patent the needle must apply some 
strain, and, it seems, must hâve some opération In setting the stitch, though 
this opération may be slight. "Drawing on the supply end of the thread, 
thus drawing the loop that is now around the instrument against the ma- 
terlal," cannot draw the thread to quite the needed degree of tlghtness so long 
as the needle remains in the loop. Some drawing must be done by the direct 
pull of the needle after it is released from the loop. The gist of Briggs' in- 
vention is the substantial taking up of slack and setting the stitch by the 
take-off, not the withdrawal of absolutely ail puUing funetion from the needle. 
The différence between the patent and the defendant's machine is one of 
degree, and even In degree the différence must be small, since, if the take-off 
flrst draws the loop with the maximum tension permitted by the résistance 
of the supply, then the subséquent effect of the needle's pull must be small. 
That this maximum tension is applied by the defendant's take-off is positively 
testifled to, and the testlmony Is not positively contradicted, so far as I can 
diseover, or the defendant's counsel has poluted out. 

Motion for Injunctlon granted. Injunctlon to Issue. 

T. Hart Anderson, for appellant. 

Benjamin Phillips and Elmer P. Howe, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PER CURIAM. This is an appeal from a preliminary injunction. 
The gênerai facts are suiïîciently stated in the opinion of the learned 
judge who heard the case below. The record, as is common with mo- 
tions for preliminary injunctions, consists merely of patents and other 
exhibits, and afifidavits of witnesses who hâve not been subjected to 
cross-examination. Without prejudicing the case as it may come be- 
fore us on final hearing, we are of opinion that, on this record, the 
appellant has raised no reasonable doubt against the conclusions of 
the Circuit Court. We must décline, therefore, upon the présent 
hearing, to disturb the order of the court below. 

The décrétai order entered by the Circuit Court on July 13, 1904, is 
affirmed, and the appellee recovers its costs of appeal. 
132 F.— 62 
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DIAMOND DRILL & MACHINE CO. v. KELLET BROS. & SPIELMAN. 

(Circuit Court, E. D. Pennsylvanla. November 10, 1904.) 

No. 49. 

1. Patents — Violation ot Injunction against Infeingement. 

One who, wlth knowledge that others hâve been enjoined from Infrlng- 
Ing a patent, takea over thelr business In the sale of tbe Infringing ar- 
ticle, and continues it In collusion wlth them to évade the Injunction, by 
v?hlch acts they profit, Is punlshable for contempt for violation of the 
injunction, whether actually employed and pald by them or not 

On Motion to Attach for Contempt. 

Wm. C. Strawbridge, for the motion. 
Horace Pettit, opposed. 

J. B. McPHERSON, District Judge. The facts upon which this 
motion is founded are stated by Judge Archbaid in his opinion filed in 
this district on July 8, 1904, 130 Fed. 893, adjudging two of the de- 
fendants guilty of contempt in disobeying a final injunction order of the 
circuit court. The motion now under considération asks that Hanse 
Hamilton, who is not a party défendant, should be punished for disobey- 
ing the same injunction, on the ground that he was acting as the de- 
fendants' agent, or in their behalf. A copy of the injunction order was 
formally served upon him on June 16, 1904, but he continued to sell 
the infringing article until June S9th, when a preliminary injunction 
was issued in a suit brought directly against him as défendant. I need 
not discuss the testimony, after Judge Archbald's lucid statement. It 
is enough to add that I am thoroughly satisfied that Hamilton actually 
knew of the injunction early in 1903, although he was not served with 
a copy until June, 1904, and has been acting throughout in collusion with 
Kelley Bros. & Spielman to help them évade that decree. He may not 
hâve been their paid agent, but he knowingly did acts by which they 
profited, and his deliberate aid given to the défendants makes him liable, 
in my opinion, as much as if they had been paying him wages. 

A decree may be prepared, adjudging Hanse Hamilton guilty of con- 
tempt in disobeying the injunction order entered in this cause, and im- 
posing a fine of $100, with the costs of this proceeding. 



In re TTBO MINING & REDUCTION CO. 

(District Court, D. Maine. November 5, 1904.) 

No. 85. 

Bankbtjptct— Teansfer of Prockedings— Sufficiency of Geounds. 

A court of bankruptcy of the district In which a bankrupt is domlcîled, 
which, by re^son of such fact, anû the prlority of the proceedlngs and 
adjudication therein, has acquired jurlsdiction to the exclusion of the 
court in another district, In which proceedlngs were also instituted, is 
required by gênerai orders in bankruptcy No. G (18 Sup. Ct. Iv) to "retain 
jurisdiction over ail proceedlngs therein until the same shall be closed," 
unless It is satlsfled that it is for the greatest convenience of the parties 
in interest that the case should be transferred. On that issue the burden 
of proof rests upon those asking the trausfer, and where they are a 
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mlnorlty of the creditors, representlng only a small part of the Indebted- 
ness, a transfer Is not warranted by the fact alone that the greater part 
or ail of the bankrupt's property Is In the otber district; the court 
havlng power to order Its sale there, If deemed best 

In Bankruptcy. On pétition for transfer of proceedings. 

Strout & Gage, for petitioners. 

H. & W, J. Knowlton, for John Lawton Butler, trustée. 

HALE, District Judge. This case cornes before the court on the 
pétition of the Eurêka County Bank and others, who pray that this 
court reHnquish ail proceedings in this matter in bankruptcy, and trans- 
fer the case to the United States District Court for the District of Ne- 
vada. If appears by the record before the court that the bankrupt cor- 
poration was résident and domiciled in the city of Portland, in the state 
of Maine, and a citizen of said state ; that on April 8, 1904, a creditors' 
pétition was filed against this company by George E. Gale, of Bos- 
ton, Mass., Laura L. Butler, of Somerville, Mass., and John Law- 
ton Butler, of Tybo, Nye county, Nev., creditors of said company; 
that on April 23, 1904, the company was duly adjudged a bankrupt; 
tbat the case was thereupon referred to Hon. Lewis Pierce, référée; 
that the first meeting of creditors was held in Portland, on May 14, 
1904, when said John Lawton Butler was appointed trustée in bank- 
ruptcy ; that on May 2, 1904, the Eurêka County Bank and others filed 
in the District Court of the United States for the District of Nevada 
their pétition in bankruptcy against this corporation, alleging that 
it had its principal place of business in Tybo, Nye county, Nev., for 
the greater part of six months theretofore ; that it owed debts to cred- 
itors in the state of Nevada exceeding the sum of $11,000; that ail 
the property of the bankrupt of any value was situated in the state of 
Nevada; that the greater number of its creditors resided there; and 
that the said corporation was insolvent, and had committed an act of 
bankruptcy. It appears that thereafter, on May 36, 1904, the bankrupt 
corporation filed in the District Court of Nevada its demurrer to the 
said pétition of the Eurêka County Bank and others ; that on July 19, 
1904, said John Lawton Butler, as trustée in bankruptcy under the 
proceedings in the District Court of Maine, filed his pétition in said Dis- 
trict Court of Nevada, alleging the bankruptcy in the Maine District, 
his own appointment as trustée ; that a large part of the property of 
the bankrupt situated in Tybo, Nye county, Nev., is held under process 
of the courts in the state of Nevada in certain actions' brought in that 
state; that the Eurêka County Bank and others had filed a pétition 
in bankruptcy in the District Court of Nevada; and that he (the said 
Butler), trustée by order of the District Court of Maine, was on July 
9, 1904, authorized and instructed to intervene in the proceedings in 
the District Court of Nevada, wherefore the trustée prayed that his 
appointment by the District Court of Maine be ratified by the District 
Court of Nevada, and that he be permitted to act as trustée by said Dis- 
trict Court of Nevada, in ail ancillary proceedings which may be required 
to be had in said District Court of Nevada in the settlement and in the 
property and afi^airs of the bankrupt estate, and that the pétition of the 
Eurêka County Bank and others be dismissed. 
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It appears from the record that the demurrer and the pétition of John 
Lawton Butler came on to be heard bef ore the District Court of Nevada 
on July 28, 1904 ; and on the 6th day of September, 1904, Hon. Thomas 
P. Hawley, Judge of said United States District Court of Nevada, filed 
his opinion, holding that the proceedings in the United States District 
Court of Nevada remain in statu quo for a period of 40 days from the 
filing of his opinion, to enable the Eurelca County Bank and others to 
présent the pétition to the District Court of Maine for the relinquish- 
ment of the proceedings in that court. 133 Fed. 697. In that opinion 
the learned judge of the United States District Court of Nevada makes 
a very clear and able statement of the principles of comity prevailing 
between the District Courts of the several districts of the United States. 
He says : 

"If no proceeding In bankruptcy had been Instituted In Maine agalnst the 
corporation prier to the time of the flling of the pétition of creditors in this 
court, its jurlsdlction, under the provisions of this statute, could not be ques- 
tloned, because this pétition states 'that Tybo Mining & Réduction Compan.v 
is a corporation organized and exlsting under and by virtue of the laws of 
the State of Maine, and bas for the greater portion of six months next pre- 
ceding the date of filing this pétition had its principal place of business at 
Tybo, in the county of Nye, and state and district aforesaid.' This is one 
of the grounds giving jurisdlction to the courts. But it afflrmatively appears 
that prier to the time of flling the pétition in this ^ state the District Court 
of Maine had aequired jurisdiction under the provisions of the bankruptcy 
act The pétition in that case averred 'that the Tybo Mining & Réduction 
Company, a corporation duly organized under the laws of the state of Maine, 
lias for the greater portion of six months next preceding the date of the 
filing of this pétition had a principal place of business and had its domicile 
at Portland, in the county of Cumberland, and state and district aforesaid,' 
and thèse are the grounds giving that court jurisdiction under the provisions 
of the statute. It goes without discussion that both courts ought not to pro- 
ceed with Independent hearlngs. That sueh a proceeding would be detrimental 
to ail the parties concerned is too plain for argument. I am of opinion that 
it is the duty of this court to recognize the priority of the jurisdiction of the 
District Court of Maine. * * • Should the proceedings in this court be 
dismissed? Is Butler entitled to the order he prays for? Thèse questions 
call for a further discussion of certain points argued by the respective counsel 
herein. If the proceedings in this state be dismissed, would this court hâve 
any jurisdiction or autliority to grant the prayer of Butler's pétition? If 
so, from whence could the authorlty be derivedî This question is one of far- 
reaching importance. The comity exlsting between courts of différent states. 
and the gênerai power of courts of equity and of law in auxiliary and an- 
cillary proceedings, would seem, at flrst blush, to imply that this court should 
at ail times be ready and willlng to aid the courts of a sister state in en- 
forcing remédies and rights In suits and proceedings over which they bave no 
jurisdiction concèrning property that may be situate in this state. And if 
such remédies could only be enforced by the aid of this court, I should hesi- 
tate long before refusing such assistance as the necessities of the case might 
demand. If I had the power bo to do. Has this court, as a court of bank- 
ruptcy, the power to grant the authority asked for by the petitioner? Can 
this court exercise any ancillary jurisdiction by virtue of the gênerai au- 
thority of courts in equity to lend such aid when the necessities of the case 
so require, or the ends of justice be promoted thereby? Courts of bankruptcy 
cannot take any jurisdiction not expressly given by the bankruptcy act 
Although they are courts of record, they bave only a limlted jurisdiction — 
such jurisdiction as the statute gives, and" no other. • * • Counsel for 
the creditors in this state déclare it to be their intention, in the event that 
this court déclines to proceed in the détermination of their rights on account 
of the prlor proceedings in another court, to pétition the court in Maine to 
transfer the proceedings pending there to this court, on the ground that such 
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transfer and consolidation would be for the greater convenience of ail parties 
interested. Section 32 of the Bankruptcy Act of July ], 1898, c. 541, snbc, 4, 
30 Stat. 554 [U. S. Comp. St. 1901, p. 3434], provides, 'In the event pétitions 
are filed against the same person or against différent members of a partner- 
ship In différent courts of bankruptcy, each of which bas jurisdiction, the 
cases shall be transferred by order of the courts relinquishing jurisdiction to 
and be Consolidated by the one of such courts whlch can proceed with the 
same for the greatest convenience of parties in Interest.' It would be out of 
place for this court to intlmate any opinion as to the character of cases to 
which that section is intended to apply, or express any views whatever as to 
which court would, under ail the cireumstanees of this case, be most con- 
venient for the beneflt of ail coneerned. But it will not be Improper for this 
court to stay ail the proceedings herein for such reasonable time as may bo 
necessary to enable the creditors who instituted the proceedings in this state 
to apply to the court in Maine for a transfer. In making this order, none of 
the parties can be injured or afCected In their rights. No order of dismissal 
will therefore be nïade, and no order will be at présent entered refusing the 
prayer of petitioner Butler. This resuit seems to be authorized by form No. 
6 (18 Sup. et. iv) promulgated by the Suprême Court of the United States 
(Brandenburg on Bankruptcy, § 1241), and is sanctioned by In re Waxelbaum 
(D. C.) 98 Fed. 589." 

It becomes, then, the duty of this court to examine with great care 
and to décide which court can proceed with the cause for the greatest 
convenience of the parties in interest. Section 38 of the bankruptcv 
act of July 1, 1898, c. 541, subc. 4, 30 Stat. 554 [U. S. Comp. St. 1901, 
p. 3434], has been referred to by the learned court of Nevada. Upon 
the same subject is gênerai order in banki'uptcy 6 (32 C. C. A. ix), 
which provides: 

"In case two or more pétitions shall be flled against the same individual In 
différent districts, the iirst hearlng shall be had in the district in which the 
debtor has bis domicile. * * » The pétition first filed shall be first heard. 
* * * And the court whlch makes the iirst adjudication of bankruptcy 
shall retain jurisdiction over ail proceedings therein until the same shall be 
closed. * » * But the court so retaining jurisdiction shall, if satisfled 
that it is for the greatest convenience of parties in interest that another of 
said courts should proceed with the cases, order them to be transferred fo 
that court." 

We start with the proposition that the Maine court now holds thèse 
bankruptcy proceedings by virtue of this district being the domicile of 
the bankrupt corporation, and the court of the earliest proceedings. 
It therefore has unquestionably the right to proceed with the case to a 
conclusion. And it is undoubtedly the duty of this court to so proceed 
unless it shall conclude by an examination of the whole record that it 
is for the greater convenience of the parties that the proceedings be 
transferred to the District Court of Nevada. The learned court of 
Nevada has properly refused to grant ancillary aid to the trustée upon 
his pétition. That court proceeded upon the ground that the trustée 
had no need of such aid ; that he was already armed with ail the légal 
rights and remédies which he required to enable him to proceed in any 
court in Nevada for the protection of the property of the bankrupt 
estate. In the Williams Case (D. C.) 133 Fed. 321, Judge Hammond, 
of the District Court of Tennessee, says : 

"It is not necessary to go into the technicalities of any of thèse examplet 
of ancillary or auxlliary jurisdiction, because the existing bankruptcy statuts 
is absolutely destitute of any hint of such a jurisdiction in aid of proceedings 
in bankruptcy pending in another district or court of bankruptcy. » • • 
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The scheme of the bankruptcy statute îs that the trustée Is equlpped with 
the fullest possible title to ail property of the bankrupt— to ail hls rlghts, 
remédies, and causes of action. • • • Besides, he is armed wlth ail the 
légal rlgh'ts and remédies that the bankrupt had, or that any other owner 
mlght haye, to enforce his title and hls rlghts of action, and thèse he Is re- 
qulred to use for the collection of the property and assets of the bankrupt 
under the guidance of the court whieh appoints hlm. * * ♦ And he must 
resort to the courts of the states, or to the fédéral courts In other states, ac- 
cording to his right to enter each or either of them, for enforcing whatever 
remédies he may hâve as owner of the bankrupt's estate, and to bring what- 
ever causes of action may be necessary." 

The court must therefore corne to the conclusion that the trustée has 
already, under his authority from this court, ail the powers thaï he re- 
quires to enforce the rights of the bankrupt estate in other jurisdictions. 
We are satisfied that this court should retain its jurisdiction unless it 
shall clearly appear that the convenience of parties in interest shall re- 
quire the transfer to the District Court of Nevada. Do the circumstan- 
ces of this case clearly show that the court of Nevada can proceed for 
the greater convenience of the parties in interest than this court? In 
the Case of Waxelbaum (D. C.) 98 Fed. 589, the court of the Southern 
District of New York found that "the greatest convenience of the parties 
in interest, both as respects the résidence, domicile, and principal place 
of business of the bankrupt, as well as respects ail other matters per- 
taining to the proceedings in bankruptcy, in whichever district the ad- 
judication may be had, will be best subserved by a hearing of the whole 
case at Maçon, should jurisdiction there be established." One of the 
leading grounds which the court gives for so holding was that "the 
creditors désire the investigation to be had there, and there I think the 
investigation will be most convenient and effective." It is évident that 
ail of the creditors in that case desired the removal to the District Court 
of Georgia. In this case the report of the référée, which I hâve be- 
fore me, shows that the total claims proved are 27 in number, and 
amount to $73,923.98. Creditors less than a majority in number, and 
representing only a very small part of the whole amount of the indebted- 
ness, hâve asked for the transfer. The pétition is directed to the dis- 
crétion of the court. The burden of proof is upon the petitioners to 
show that it is for the greatest convenience of the parties in interest 
that the proceedings should be transferred. Unless such convenience 
of parties is clearly and affirmatively shown, the court should not relin- 
quish jurisdiction. Collier on Bankruptcy, p. 290, and cases cited. We 
do not think the petitioners hâve made out a case calling for a transfer 
of proceedings. It is not shown that the sale of the assets of the con- 
cern can be best conducted by a court in the state of Nevada ; it is not 
shown whether or not the market for that sort of property is better in 
that district than in the East ; and, wherever this court shall find a sale 
of the property of the corporation can best be efifected, it can there or- 
der the sale to be. 

The report of the référée shows that considérable progress has been 
made already in this jurisdiction in the administration of the estate; 
that a transfer of proceedings might resuit in some confusion, and in a 
considérable loss of time in the settlement of the estate. Such transfer 
would inevitably add much to the expense of the proceedings. The 
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court does not find anything in the case to take it out of the rule that 
the tribunal which first taices jurisdiction shall continue and conclude 
the proceedings. 

The prayer of the petitioners is denied. 



In re MARTIN-VERNON MDSIO CO. 
(District Court, W. D. Missouri, W. D. November 14, 1904.) 

1, BaSKKUPTOY— E.ECOVEEY OF GOODS Shipped TO Bankeupt— Bailment ob 

Sale. 

Pianos were shipped to bankrupt, whlch was a corporation deallng 
in musical instruments, under a written contract, whlcli stated the priées 
of each kind, and provided that each instrument should be paid for in 
casli wheu sold. It contained no provision for the payment of commis- 
sions on the sales or for the return of the pianos under any clrcumstan- 
ces, and they were blUed as sold. HeM, that the transaction was not a 
bailment, but a sale, by which the title passed to the bankrupt, and the 
pianos could not be recovered by the seller after the bankruptcy. 

2. Same— Inconsistent Claims. 

A concern which, after shipplng goods to a customer, to be pald for 
when sold, and a short time prior to the customer's bankruptcy wrote 
requesting payment or settlement, offerlng to accept notes secured by 
collatéral, but treating the transaction as a sale, cannot after the bank- 
ruptcy clalm the return of the goods from the trustée on the grouud that 
they were shipped on consignment 

In Bankruptcy. On certificate from référée. 

Elijah Robinson, for intervener. 
Karnes, New & Krauthoff, for trustée. 

PHILIPS, District Judge. The Smith & Nixon Piano Company, 
of Cincinnati, Ohio, heretofore iiled an intervening pétition before the 
référée in bankruptcy, claiming the return of eight pianos alleged to be 
in the possession of the bankrupt at the time of the adjudication in 
bankruptcy, six of which are now in the possession of the trustée in 
bankruptcy. As two of the pianos were sold by the Martin-Vernon 
Music Company before the institution of the proceedings in bankruptcy, 
and the claimant bas filed proof of claim therefor as a debt against the 
estate, they are not in the controversy herein. The référée having dis- 
allowed the claim as to the remaining six pianos, the intervener except- 
ed to this finding, and the same bas been certified to this court for re- 
view. 

The goods in question were shipped, as claimed by the interpleader, 
under a written contract of date B'ebruary 2, 1904. There being no 
latent ambiguity as to the terms of the written contract, much of the 
paroi évidence offered by the interpleader and heard by thé référée 
respecting the understanding of the claimant was inadmissible. Bur- 
ress V. Blair, 61 Mo. 133. By the first paragraph of the written agrée- 
ment the claimant, the Smith & Nixon Piano Company, agreed to fur- 
nish to the Martin-Vernon Music Company Smith & Nixon and Eber- 
sole pianos, on mémorandum, at the following priées (the priées of the 
pianos are then stated). By the second paragraph the Martin-Vernon 
Music Company agreed to pay for every piano they sold, cash, and were 
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to receive for advertising purposes on the above priées a spécial dis- 
count of $15 on the Ebersole piano and $35 on the Smith & Nixon 
piano. By the third paragraph it was agreed between the parties that 
the Martin- Vernon Music Company should hâve full control of a cer- 
tain designated territory, in which the Smith & Nixon Manufacturing 
Company agreed not to give any other priées to any other dealer. The 
goods were shipped on the 6th and 13th days of February, 1904. The 
bills rendered therefor hâve the following caption: "The Smith & 
Nixon Piano Company, Sold to the Martin-Vernon Musie Company, 
Kansas City, Mo." Then follows a description of the goods shipped. 
There is not a word in the agreement about the goods being delivered 
under consignment. No commission whatever is fixed or compensation 
provided for the Martin-Vernon Mùsic Company. It is on its face a 
bald undertaking on the part of the claimant to furnish their pianos to 
the Martin-Vernon Musie Company at a fixed priée, to be paid for 
when sold ; and therefore, when sold, the purchase priée became a fixed 
debt. There is no provision in the contraet that the Martin-Vernon 
Musie Company could at any time return the pianos unsold. The 
Martin-Vernon Musie Company, under this agreement, could sell the 
pianos at any time, at any priée they might see fit, pocketing the profits, 
if any, and standing the loss, if any. 

It was suggested by interpleader's counsel on the argument that the 
term "on mémorandum," employed in the contraet, by usage of the 
trade, meant that the goods were shipped under a contraet of consign- 
ment. If it were coneeded that the term is susceptible of explanation 
by paroi évidence, there is no évidence in this record to support counsel 's 
contention. The witness Boize, introduced by claimant, over the ob- 
jection of counsel for the trustée stated that "thèse pianos were shipped 
on mémorandum, what we term an approval." The witness James M. 
Martin, who was at the time acting for the Martin-Vernon Musie Com- 
pany, in the course of his examination testified, over the objection of 
counsel for the trustée, "My understanding is that the pianos were sent 
on mémorandum of approval." Coneeding this to be admissible, no 
other reasonable import can be given thereto than that the pianos 
shipped, with the priées stated, were subject, on receipt, to the approval 
of the Martin-Vernon Musie Company as to whether they would aecept 
them on inspection. As already stated, the Martin-Vernon Musie 
Company was at liberty to sell the pianos at any advanced price they 
pleased and pocket the entire profits. There being no promise on the 
part of the eonsignor to allow or pay the consignée any commission or 
compensation for its services, the transaction is utterly inconsistent 
with the idea of a bailment. While it is true that the mère faet of the 
bills rendered stating "Sold to the Martin-Vernon Musie Co." eannot 
control the terms of the written contraet ineonsistent therewith, yet 
under such a contraet as the one in question the language of the bills 
rendered becomes a factor in ascertaining the understanding of the 
shipper, The case of Sturm v. Boker, 160 U. S. 312, 14 Sup. Ct. 99, 
37 L. Ed. 1093, relied upon by counsel for claimant, in its facts is so 
unlike the contraet under considération as scarcely to need analysis to 
diflferentiate it. The mémorandum contraet in that ease expressly 
stated that the goods were shipped "on consignment account," with 
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■directions to the consignée to sell "to the best advantage"; with the 
further statement that, if the arms shipped were not disposed of at 
the whole amount charged, the consignor was to bear the loss, and the 
profits were to be equally divided between them; with the further 
provision that, in case any of them should not be sold, "they shall be 
returned to us free of ail charges" ; and, further, that "in case they 
should not find a ready sale, they shall be returned to us free of ail 
charges" ; with directions to attend to the insurance for the benefit of 
the consignor. The court very properly held that to be a consignment 
on bailment. Mr. Justice Jackson, who delivered the opinion, laid 
down the rule to be that: 

"The recognlzed distinction between bailment and sale is that. when the 
Identical article Is to be returned In the same or In some altered form, the 
contract is one of bailment, and the title to the property Is not changea. 
On the other hand, where there is no obligation to return tlie spécifie article, 
and the recelver is at liberty to return another thing of value, he becomes a 
iiebtor to maké the return, and the title to the property is changea ; the 
transaction is a sale." 

In Re Rabenau, 118 Fed. 471, this court reviewed the authorities, 
and discussed the line of demarkation between a bailment and a sale. 
It does seem to me to hold that under such contract the claimant couUi 
send its goods to the bankrupt company, and on its failure claim them 
as against the gênerai creditors of the estate, would be to practicaliy 
nullify the provisions of section 3413, Rev. St. Mo. 1899, which pro- 
vides, in substance, that, where any personal property shall be sold to 
any person to be paid for in whole or in part in installments, or delivered 
to another on condition that the same shall belong to the person receiv- 
ing the same whenever the amount paid shall be a certain sum, or of 
the value of such property, the title to the same to remain in the vendor 
or deliverer until such sum or value of such property, or any part there- 
of, shall hâve been paid, such condition shall be void as to ail subsé- 
quent purchasers in good faith and creditors, unless such condition shall 
be evidenced by writing executed, acknowledged, and recorded as pro- 
vided in case of mortgages of personal property. This statute was in- 
tended to put an end to just such simulated arrangements and agree- 
ments as the one in question, under which the vendor might, as the 
emergency arises, assume the attitude of a vendor as to his consignée 
or a bailor when the day of reckoning should come with other credit- 
ors. 

There is another view of this case based upon the évidence which 
should preclude a recovery by the interpleader. As already stated, the 
bills of goods rendered show that they were shipped February 6 and 
13, 1904. On July 30, 1904, the interpleader wrote to the Martin- 
Vernon Music Company respecting the claims, in which it was stated 
that the pianos were consigned with the understanding that they would 
be settled for as sold, and paid for in cash when sold, and that they 
would be moved with reasonable promptness. The letter then states 
that four months had elapsed since the goods were received by Martin- 
Vernon Music Company, and that a settlement must be insisted upon. 
It concludes as follows: "If not convenient to send cash, we will ac- 
cept your paper secured by the collatéral, and give you libéral time. 
We are willing to help you, but do not care for dead stock." The mean- 
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ing of whîch is that, as the debtor had not promptly sold, it was ex- 
pected to settle in cash or notes secured by collatéral; and that the 
claimant would not then accept a return of the goods, as they were con- 
sidered "dead stodc." So, even if the claimant had hitherto regarded 
the consignée as a bailee of the goods, from that time it elected to re- 
gard the goods as "dead stock" at the holder's risk, looking to it for 
the money value. Thus the matter stood until the Martin-Vernon 
Music Company was adjudged bankrupt on the 30th day of August, 
1904. As against the gênerai creditors of the bankrupt, represented by 
the trustée in bankruptcy, the interpleader should not now be allowed to 
shift position and claim that the bankrupt held the goods merely on 
bailment. So far as shown by the évidence in this case, both parties 
to the contractjafter the receipt of the letter of July 30, 1904, remained 
silent until the adjudication in bankruptcy, enforcing the conclusion 
that both parties stood on the élection to treat the "dead stock" as the 
property of the Martin-Vernon Music Company, and that the inter- 
pleader was looking for the cash payment or a time note with collatéral. 
The claimant's attitude in this controversy is double. If there had been 
no failure and adjudication in bankruptcy, the Martin-Vernon Com- 
pany was to be held as a debtor for the value of the goods, for the rea- 
son that the debtor held the goods until they became "dead stock"; 
but, as it became bankrupt, that which was dead became alivé, and the 
goods in kind are claimed. 

In either view of this case, the exceptions to the referee's findings 
must be overruled. 



In re McKENZIE 
(District Court, E. D. Arkansas, W. D. Norember 7, 1904.) 

1. Bankbuptoy — Death of Bankettpt — Eight op Widow to Dowee. 

The provlso to Bankr. Act July 1, 1898, c. 541, § 8, 30 Stat. 549 {V. S. 
Comp. St 1901, p. 3424], that In case of the de'ath of a bankrupt tbe 
wldow and chlldren shall be entitled to ail rights of dower and allowance 
flxed by the laws of the state, does not confer nor extend a right of dower. 
but makes the rlght of a bankrupt's widow to dower, and its nature and 
estent, dépendent entirely upon the local law. 

2. Same— Arkansas Statute. 

Under Sand. & H. Dig. Ark. § 2541, whIch glves a widow as part of 
her dower one-third of the Personal ostate "whereof the husband died 
seised or posséssed," the widow of a bankrupt who died after his adjudi- 
cation, and after a trustée had been elected and had taken possession of 
his estate, Is not entitled to a dower interest In the personal property, 
the title to which passed to the trustée absolutely by virtue of Bankr. 
Act July 1, 1898, c. 541, § 70, 30 Stat. 565 [V. S. Comp. St. 1901, p. 3451], 
as of the date of the adjudication, as property whIch might bave been 
transferred by the bankrupt free from any claim of the wlfe and wlthout 
her consent 

In Bankruptcy. On pétition of widow of bankrupt for assignment 
of dower. 

Saille A. McKenzIe, widow of the bankrupt, flled her pétition wIth the réf- 
érée for an assignment of dower In the real and Personal property of the 
deceased bankrupt. At the request and by consent of both parties, the wldow 
and the trustée, the pétition was certifled to the court for détermination wlth- 
out flrst submitting it to the référée. 
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The facts as agreed upon are as follows: The bankrupt flled hîs voluntary 
pétition and was adjudicated a bankrupt on the 16th day of February, 1904. 

On the day of March, 3904, James Gould was duly elected the trustée 

of the bankrupt estate, and, having qualifled as such, took possession of the 
property belonging to the bankrupt. The personalty bas been sold by the 
trustée in due course of the administration of the estate. While the proceeds 
of the sale were In hls possession, to wit, on the 19th day of June, 1904, the 
bankrupt, after having recelved hls discharge, died, leavlng hlm survivlng the 
petitioner, bis wldow. As there is no dispute as to her right to dower in the 
real estate, it Is useless to refer to that part of the pétition. 

The statute of Arkansas In relation to the dower In personalty provides 
(section 2541, Sand. & H. Dlg.) : "A wldow shall be entitled, as part of her 
dower, absolutely and in her own right, to one-thlrd part of the personal 
estate, Including cash on hand, bonds, bills, notes, book accounts and évidences 
of debt, whereof the husband died seised or possessed." 

White & Altheimer, for petitioner. 
J. M. & J. G. Taylor, for trustée. 

TRIEBER, District Judge (after stating the facts). The proviso of 
section 8 of the bankruptcy act provides that "in case of death the 
widow and children shall be entitled to ail rights of dower and allow- 
ance fixed by the laws of the state of the bankrupt's résidence." 

Under the statute of Arkansas, which is set out in the foregoing- 
statement of facts, it is necessary, in order to entitle a widow to dower 
in personalty, to establish, in addition to the marriage and death of 
the husband, the further fact that he died seised or possessed of the 
personalty. 

Section 70 of the bankruptcy act July 1, 1898, c. 541, 30 Stat. 565 
[U. S. Comp. St. 1901, p. 3451] , vests, by opération of law, in the trus- 
tée of the bankrupt's estate the title to ail the property belonging to 
the bankrupt as of the date he was adjudicated a bankrupt, and as, 
in the case at bar, the adjudication took place before his death, and 
the trustée was in the actual possession of the property before that 
time, the bankrupt was therefore neither seised nor possessed of the 
same at the time of his decease. That under the laws of the state of 
Arkansas the widow is not entitled to dower in personalty under 
thèse circumstances is too clear to require argument, but if there 
were any room for doubt it is removed by the construction placed on 
this statute by the Suprême Court of the state. 

In Arnett v. Arnett, 14 Ark. 57, slaves had been levied upon by the 
sheriff under a writ of exécution. Before the sale the debtor died, 
and his widow claimed dower in the property in the possession of the 
sheriff under the writ of exécution. The court denied the claim, hold- 
ing: 

"This section, unlike that which allows dower In real estate, llmits the 
wife's right to dower to the slaves of which the husband was, at the time of 
his death, seised or possessed, and cuts ofif ail claim to dower where the 
slaves hâve been disposed of prlor to hls death, and this without her co-opera- 
tioD or assent. The whole question then turns upon the effiect of the levy, 
which, although insufficlent to divest the défendant in exécution of title to the 
property levied upon — for that does not pass until after sale — does, when 
made on personal estate, disseise the défendant and dlspossess hlm of the 
property levied upon ; for whether the officer takes the property into posses- 
sion or not, it is, in contemplation of law, in his custody ; he is responsible 
for It, and bas a right to hold it agalnst the claims of the défendant in execu- 
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tion and ail others. It Is taken In satisfaction of the flebt, and Is held and 
taken as such untll sold or the levy Is otherwlse discharged. The levy in tliis 
case was not only a disseisin In law, but also in fact; for the property was 
not only actually taken eut of his possession, but beyond the conti'ol of the 
défendant, or his power to reelaim or reduce it to possession by mère force of 
légal rlght. The défendant In exécution, therefore, had not at the time of his 
death such seisin or possession as to entitle complainant to dower in the 
slaves." 

In Crow V. Powers, 19 Ark. 434, it was held that a deed of manu- 
mission of a slave, though to take efifect only at the death of the gran- 
tor, was such a want of possession upon his death that the widow was 
not ehtitled to dower. 

In McClure v. Owens, 32 Ark. 443, it was held that the mortgage 
of personalty by the husband, in which the wife did not join, although 
the mortgage was not recorded, deprives her of her right of dower 
therein. The court in that case say : 

"The wife, by marriage, bas no such inchoate right of dower in the personal 
esta te of her husband as she has in his real estate, and he may sell, mortgage, 
or dispose of the same at his pleasure. Her right of dower in his personal 
estate does not accrue until his death, and only in such as he then owns." 

If a mère seizure under exécution, or a manumission of slaves to 
take efifect upon his death,. defeats the widow's claim of dower, the 
adjudication in bankruptcy, which absolutely divested the bankrupt 
of the title to the property and vested it in the trustée, certainly must 
liave the same efïect. 

It has been held by the Suprême Court that the mère filing of the 
pétition in bankruptcy is in efifect an attachment and injunction. 
Mueller v. Nugent, 184 U. S. 1, 14, 22 Sup. Ct. 269, 46 L. Ed. 405. 
The adjudication, élection of the trustée, and taking possession of the 
personalty by the trustée makes the trustee's title to it perfect, se 
that the bankrupt is no longer seised or possessed of it. In re Meyer 
(D. C.) 106 Fed. 828 ; McFarland Carriage Co. v. Solonas (C. C.) 108 
Fed. 533 ; Hawk v. Hawk (C. C.) 102 Fed. 679. 

But it is claimed by counsel for the widow that the bankruptcy act 
extends the right of a widow to dower to the time the personalty of 
the estate is actually distributed, and that in contemplation of law the 
bankrupt is seised and possessed of the bankrupt estate, for the pur- 
pose of the widow's dower, until the proceeds are actually distributed 
among the creditors. 

If this proviso were to be considered regardless of any of the other 
provisions of the bankruptcy act or the provisions of the former 
bankruptcy acts, there might be some reason for this contention ; but 
it is a well-settled rule of law that in construing any section of a stat- 
ute the intention of the Législature must be gathered from the entire 
act, and every part of it must be taken into considération, and com- 
parison may also be made with statutes in pari materia. Kohisaat v. 
Murphy, 96 U. S. 153, 24 L. Fd. 844. 

The bankruptcy act of 1841 contained a similar provision as to the 
rights of wives in relation to dower. Section 3 of the Act, c. 9, 6 Stat. 
442. 

In Worcester v. Clark, 3 Grant, Cas. (Pa.) 84, the court had held, 
in construing that act, that this proviso alone saved the right of 
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dower, but this was expressly overruled by the Suprême Court in 
Porter v. Lazear, 109 U. S. 84, 89, 3 Sup. Ct. 58, 61, 27 h. Ed. 865, 
where the court say : 

"Upon this question ot construction we are net bound by the opinion of the 
state court, and hâve no hésitation in disapproving the dictum, and in holding 
that the proviso ruled on was not in the nature of an exception to, or restric- 
tion upon, the operative words of the act, but was a mère déclaration, inserted 
for greater caution, of the construction which the act must hâve received 
without any such proviso, and that the omission of the proviso in the récent 
bankrupt act (referrlng to the act of 1867 [Bankr. Act March 2, 1S67, c. 170, 
14 Stat. 517]) does not enlarge the effect of the assignment or of the sale iii 
bankruptcy, so as to include lawful rights which belong, not to the bankrupt, 
but to his wife." 

Section 70 of the présent act vests the title of the bankrupt's 
estate in the trustée as of the date he was adjudged a bankrupt. 
Under the act of 1867 (Rev. St. § 5044) the title to the bankrupt's 
estate, which vested in the assignée, related back to the filing of the 
pétition. Section 8 of the présent act (Act July 1, 1898, c. 541, 30 Stat. 
549 [U. S. Comp. St. 1901, p. 3424]) provides that : 

"The death or insanlty of a bankrupt shall not abate the proeeedings, but 
the same shall be eonducted and concluded in the same manner, so far as 
possible, as though he had not died or beeome insane." 

Under the bankruptcy act of 1867 (Rev. St. § 6090), the proeeed- 
ings in bankruptcy would abate upon the death of the insolvent if it 
occurred prior to the issuing of the warrant. As the bankrupt may 
die after the fîHng of the pétition before there is an adjudication, and 
consequently before the title to the estate becomes vested in the trus- 
tée, under the provisions of section 70, and the proeeedings would 
not abate by reason of the death, there might hâve been some ques- 
tion as to whether the widow would be entitled to dower in the per- 
sonalty of her husband under a statute such as is in force in the state 
of Arkansas. To remove ail doubt on this subject this provision was 
undoubtedly enacted. 

In Hawk v. Hawk (C. C.) 102 Fed. 679, while the facts were some- 
what différent from those in this case, yet the principle involved was 
practically the same. 

The statute of Arkansas provides (Sand. & H. Dig. § 2517): 

"In every final judgment for divorce from the bonds of matrimony granted 
to the husband, an order shall be made that each party be restored to ail 
property not disposed of at the commencement of the action, which either 
party obtained from or through the other during the marrlage and in considér- 
ation or by reason thereof ; and where the divorce is granted to the wife, the 
court shall make an order that each party be restored to ail property not 
disposed of at the commencement of the action which either party obtained 
from or through the other during the marriage and in considération or by 
reason thereof ; and the wife so granted a divorce against the husband shall 
be entitled to one-third of the husband's personal property absolutely, and 
one-third part of ail the lands whereof her husband was seized of an estate 
of inheritance at any time during the marriage for her life, unless the same 
shall hâve been relinqulshed by her in légal form, and every such final order 
or judgment shall designate the spécifie property, both real and Personal, to 
which such wife is entitled ; and when It appears from the évidence in the 
case, to the satisfaction of the court, that such real estate is not susceptible 
of the division herein provlded for without great préjudice to the parties in- 
terested, the court shall order a sale of said real estate to be made by a com- 
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mlssloner to be appolnted by the court for that purpose, at public auction to 
the hlghest bldder upon the tenus and conditions, and at the time and place 
flxed by the court; and the proceeds of every such sale after deductlng the 
cost and expenses of the same, Including the fee allowed said commissioner 
by said court for his services, shall be pald into said court and by the court 
divided among the parties In proportion to their respective rights In the 
premises. The proceedlngs for enforcing thèse orders may be by pétition of 
■either party speclfying the property the other has failed to restore or deliver, 
upon whlch the court may proceed to hear and détermine the same in a sum- 
mary manner after ten days' notice to the opposite party. And such order, 
judgment or decree shall be a bar to ail claim of dower In and to any of the 
lands or personalty of the husband then owned or thereafter acquired on the 
part of his said wif e divorced by the decree of the court." 

This statute the Suprême Court of the state, in Beene v. Beene, 64 
Ark. 518, 43 S. W. 968, has construed to be "exactly or substantially 
the same as the dower statute," the court saying : 

"The Législature seems to bave enaeted that statute for puttlng an end to 
ail after controversles as to doveer rights and to settle the matter when a 
divorce Is granted dissolving the marital bonds. Hence the allowance to the 
divorced wlfe, who Is entltled at ail, is exactly or substantially the same 
as would be her dower Interest in case of the death of her husband; that Is 
to say, one-thlrd for life of ail the real estate of which he has been selsed 
of an estate of Inheritance at any time during his marriage, except such as 
she has rellnquished in due form." 

In the Hawk Case the wife of the bankrupt, who had instituted pro- 
ceedings for a divorce, made a claim to the allowance provided for 
in the foregoing statute. Judge Rogers, in his able opinion, after 
referring to that statute and the fact that the alimony to which the 
wife is entitled under it is like dower, says: 

"But a wife has no dower right in the Personal property of her husband 
until after his death, nor had the wife any rights under thIs statute untW 
the decree of divorce is rendered In her favor." 

And in another part of his opinion he states the law to be: 

"It does not requlre authority to show that the bankrupt, at any time 
prlor to his adjudication in bankruptcy, might hâve disposed of his Personal 
property without the consent of his wife, and, so far as she Is concerned, for 
any purpose that he mIght hâve seen fit. When he was adjudicated a bank- 
rupt, by opération of law the same title which he held at the date of his ad- 
judication was, upon his appointment and qualification, vested In his trustée." 

In my opinion, the intention of Congress was to allow the bank- 
rupt's widow ail the rights granted to her by the laws of the state of 
the bankrwpt's résidence, and for that purpose adopted the laws of the 
state in thé same manner as it adopted the homestead and exemption 
laws. What' that right of dower and the nature of it shall be dépends 
entirely upon the local law. Loveland on Bankruptcy (2d Ed.) § 164 ; 
Collier on Bankruptcy (4th Ed.) p. 110; Brandenburg on Bankruptcy 
(3d Ed.) § 330. 

The death of the bankrupt having occurred after he had been divest- 
ed of the seisin and possession of the personalty, tlie widow is not 
entitled to dower in the personal property. 

The pétition, so far as it relates to a claim of dower to personalty, 
is denied. In the realty she is entitled to dower as she would be in 
the case of a sale under exécution. 
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In re BOTDEN. 

(District Court, M. D. Pennsylvanla. November 8, 1904) 

No. 270. 

BANKETJPTOY — DiSCHABGE — CONCEALMENT OF PBOPBBTT. 

While In bankruptcy proceedlngs Instltuted prior to the amendment of 
Bankr. Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, 
p. 409], the fact that the bankrupt had obtalned property on crédit by 
means of false statements is not ground for denying him a dlseharge, yet 
statements made by hlm a short time before bis bankruptcy may be con- 
sidered on the questions whether he made a false oath to bis schedules, 
or has fraudulently concealed property from his trustée; and he may 
properly be ealled upon to explain discrepancies between the estent of 
his property as given in his statements and as realized by the trustée, 
and his right to a discharge be made to dépend on whether he has satis- 
factorily done so. 

Same. 

Objections to the discharge of a bankrupt on the ground of false oath 
to his schedules and fraudulent concealment of property helâ not sus- 
tained by a comparison between his schedules and a written statement of 
his assets and liabilities made a short time before his bankruptcy, where 
the discrepaney between the value of his assets as shown by the state- 
ment and as estimated in the schedule and realized by the trustée, while 
large, was due principally to overvaluation in the statement, and there 
was no évidence that any of the property shown by the statement had In 
fact been fraudulently disposed of or concealed. 

In Bankruptcy. On exceptions to report of C. A. Van Wormer, 
;feree, overruling objections to bankrupt's discharge. 

W. A. Skinner, for the exceptions. 
John D. Miller, for bankrupt. 

ARCHBALD, District Judge. On December 20, 1902, the respond- 
ent, Charles Boyden, went into voluntary bankruptcy, and the same 
day filed schedules, in which his liabilities, direct and contingent, were 
fixed at $95,378.11, and his assets at $25,663. He was engaged for 
several years previous in the combined business of lumbering, contract- 
ing, and carrying on a store for the sale of hardware and builders' sup- 
plies at Susquehanna, Pa. ; and on September 3, 1902 — about three 
months before he became laankrupt — he made a detailed statement in 
writing to the First National Bank of that place of his financial condi- 
tion, in which his liabilities were fixed at $26,000 and his resources at 
$86,700, thus making out that he was worth $54,700. In view of his 
almost immédiate bankruptcy in December following and the wide dis- 
crepaney between what is thus stated and the showing made in his 
schedules, which is still further increased by the insignificant results 
obtained in the settlement of his estate, it is contended that his failure 
was not an honest one, and that he has manifestly made away with a 
material portion of his property; thus being guilty of a false oath in 
swearing to his schedules, as well as a fraudulent concealment from 
his trustée, on both of which grounds his discharge is opposed. Pre- 
vious statements of a similar character to that made to the bank had 
been given by the bankrupt in October, 1901, to R. G. Dun & Co., and 
in January, 1902, to Bradstreet's Commercial Agency, in each of which 



re 



992 132 FEDERAL REPORTEE. 

he represented that he was worth about the same amount. In the 
présent state of the law, if property was shown to hâve been obtained 
on crédit upon the strength of either of them, being materially false, 
it would hâve been sufïicient to bar a discharge; and, while reliance 
cannot be had upon that hère, the bankruptcy proceedings antedating 
the change in the law, it serves to indicate the importance to be at- 
tached to it, according to the législative mind. In view of this, as well 
as upon gênerai principles, the bankrupt may properly be called upon 
to explain the discrepancy between the extent of his property as given 
in thèse statements and as realized by his trustée, and his right to a 
discharge be made to dépend upon whether or not he bas satisfactorily 
done so. There is this précaution, however, to be observed : Bearing 
in mind that it is the concealment or suppression of property that is to 
be reached, the case is not to be disposed of upon a mère comparison 
of assets and liabilities as given by the bankrupt, nor upon balances 
struck between them. It is not, in other words, to be made a mère mat- 
ter of figures, which at the most are représentative only, and dépend 
for their value on how nearly they are correct. But, taking the state- 
ments as a whole, as concrète déclarations by the bankrupt with regard 
to the extent and character of the property possessed by him at the time, 
to which, in the first instance, he is to be held, the question is whether 
he has sufBciently accounted for the variance which appears. If he has 
not, he may well be considered as having made away with or appro- 
priated the property which is unaccounted for or its proceeds'; and, on 
the other hand, if he has, he is entitled to be absolved from any such 
charge. 

Except for the purpose of incidental comparison, it is not necessary 
to go back of the statement made to the bank in September, three 
months prior to the filing of the pétition. This is so close to the lat- 
ter date as to enable us the easier to follow and detect any change; 
and, on the other hand, if nothing is disclosed in that connection, it 
is useless to go back of it. Taking it up item by item, let us see what 
resuit is reached. 

The first is merchandîse on hand, the value of which is given at 
$10,000, with $1,000 additional in transit. Just what this consisted of 
is not stated, but it must be understood as intended to cover the gênerai 
store stock of the bankrupt appropriate to the business in which he 
was engaged. There is nothing definite in the schedules with which to 
make comparison, the store and yard stock at Susquehanna being there 
lumped with lumber and mine material (props and ties) at other places, 
and a value of $8,000 put upon the whole. But the appraisers found 
about $5,000 worth of property to correspond with it, and, although 
it realized but $1,546.35 at the trustee's sale, the latter cannot be regard- 
ed as anywhere near its real value. The explanation of his original 
figures given by the bankrupt is that they were made without the aid of 
an inventory, which he never took or kept, and were, therefore, nothing 
more than a rough guess, resulting in the overestimate which appears. 
This, under ail the circumstances, I am inclined to crédit. The bank- 
rupt was located in a small community, and the stock he had was not 
of a character to be concealed or disposed of in quantity without obser- 
vation. Any change in the ordinary course of his business for the 
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purpose of accomplishing it would hâve been at once noticed and com- 
mented upon, as it was when, a few days before he filed bis pétition, 
he refused crédit, and began to make sales for cash, taking in barely 
$200 thereby ; and the same is true of any gross depletion of his stock 
by shipping it off to other points for purposes of concealment. It is 
much casier to believe that the bankrupt, as he says, was oversanguine 
and mistaken to the extent of five or six thousand dollars with regard 
to this part of his property, than that he made away with that amount 
of it undetected. 

The second item relates to outstanding accounts considered good, 
estimated at $9,000. The open accounts due to the bankrupt at the 
time of his failure as fihown by his ledger amounted to over $18,000 ; 
but this is reduced by oflFsets found in the passbooks of customers to 
about $7,000, on which the trustée has been able to collect only $435. 
Whatever may be said with regard to this kind of bookkeeping, it by 
no means shows fraud. No accounts are shown to hâve been made 
over to other parties, or to hâve been collected by the bankrupt in con- 
templation of bankruptcy, and not accounted for. Like the estimate of 
stock on hand, it is simply a case of seeing things extravagantly large. 
Nor is there any misrepresentation upon this subject in the schedules. 
Ail that is there stated is the amount of the accounts (without regard 
to their collectibility), which is given at $3,000, a figure entirely within 
the true balance due, after ail déductions. 

The item which is the subject of most controversy is the standing 
timber. In his statement the bankrupt declared that he had 3,500,000 
feet of this, on which he put a value of $28,000. The timber lots from 
which this was made up, according to his présent testimony, were as 
follows : 



Loomis lot. 


Windsor, N. T. 


200 î 


icre8 


800,000 ft. 


Hall 


«* u 


50 


1* 


50,000 " 


Foster Farm, 


M « 


20 


II 


250.000 " 


Darling lot. 


U II 


68 


u 


300,000 " 


Bathwick " 
Clark 


McOlure's " 
«1 •• 


50 
50 


■■\ 


200,000 " 


Comfort tract, 


Harmony, " 


40 


It ' 


100,000 " 


Barrett lot, 


4t II 


20 


» 


100,000 " 


Grimes " 


Oakland, " 


23 


M 


100,000 " 


Lot at BrushvIUe 






100,000 " 



2,000,000 ft. 

To this is to be added the timber purchased in September, about the 
time the statement was made, by contract with Deakin and Hall, as 
follows : 

Harding lot Glbson Townshlp 80 acres 1,000,000 ft. 

Tingley " " " 40 « 1,000,000 " 

£4^"^ « « « }l 50 " 200,000 " 



2,200,000 ft 

Putting thèse together, they aggregate something over 4,000,000 

feet; nominally, at least, fulfilling the terms of the statement. But, 

accepting the estimate of quantity so given for want of a better, the 

value placed upon it was of the wildest character. The majority of it 

132 F.— 63 
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was bougljfrvpti différent contracts with the several owners, on which 
but littie,,:if any, of the purchase moiiey had been paid; and in the 
case o£ the, contract with Deakin and Hall, covering one-half of the 
whole, the timber! was practically to be paid foras eut, with provision 
for judgment and exécution in case it was not, the whole contract being 
forfeited. in the event of death or-bankruptcy. The Loomis lot had 
also been transf^rred two years previously to the bank to whom the 
statementiwas made, under sopie arrangement, by which, although 
they held the deed for it, the bankrupt was allowed to work the timber ; 
while the Bathwick and Clark lots, the Comfort tract, and the Grimes 
lot were ail assigned to C. W. Deakin to secure him in certain matters, 
with a similar arrangement as to the cutting. Notwithstanding thèse 
congiitions and çontingencies, and with everything with regard to the 
property uncertain and prospective, it was treated as a valuable asset 
worth $28,000. If the bankrupt were being held for a misrepresenta- 
tion of his financial standing,, iSUch reckless figures might operate se- 
riouslyagainst him; but they are entirely aside from the présent issue. 
The question hère is one of falsification and eoncealment, in connection 
with hisjtjankruptcy, which, as to this item of property, is certainly not 
sustained. Ail the standing ti^nber held by the bankrupt, or to which 
he had any daim, is; specified in, his schedules, whether transferred to 
others, or fully owned by him, and the compara tively moderate value 
of $6,000 put upon it, so that.there can be no charge of misstatement 
with respect to it, Neither wasitof a character to be made away with, 
and, haylng been- fully identified, as it has now been, it was easily fol- 
lovved up and traced out by those interested if anything was wrong. 
Whether it has yielded ail that it ought to the estate is another 
question. That dépends on how far it was involved in the entan- 
gjements .referred to. It maynot be out of the way, however, in that 
connection, to note that the two lots conveyed to Jérôme Dewitt to se- 
cure the First National Bank of Susquehanna in certain matters were 
turned' bàck by him, thé transfer to him having been made a few 
days prior to bankruptcy ; while the différent contracts assigned to 
Deakin- i and the bank were ! merely for the purpose of security, on 
whichj if there was a recoverable margin, it was to be looked to. On 
the Deakin and IJall contracts, moreover, a million feet had been eut 
(about one-half of what was there), to which, as I understand it, the 
bankrupt, on payment of a proportionate part of the price, was entitled, 
and from whiph it is doubtful. whether the provision with regard to a 
forfeiture in case of bankruptcy could deprive him. But the property, 
such as it wâs, is ail accounted for in the schedules, and its condition 
stated, and the bankrupt cannot, therefore, be charged with having 
falsified d!* made away with ît, however much in his statement to the 
bank he may hâve overvalued ît. 

Thé sttowing with regard tô the lusiber in yards — another item of 
the statement — which is put at 600,000 feet, is not so satisfactory. The 
bankrupt^ în accounting for this, in his testimony says there was 100,- 
000 at Gibçqn, SOOiOOO (as estima,ted) at Elkdale, and 150,000 at Cas- 
cade Valley. In the schedules the lumber is lumped with other prop- 
çrty, and they therefçfç afÏQrd ho distinct information with respect to 
ilj. Tlie appraisers, sofar as I understand their report, found about 
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200,000 feet at various places, sorae of it being claimed, however, by 
other parties, either by assïgnment as collatéral security or because of 
indebtedness due upon it. This leaves 400,000 as to which we hâve 
nothing definite. But considering that the figures relied upon, Hke the 
others which hâve been discussed, were a mère guess, and that the 
bankrupt was dealing in lumber, and perhaps using it in building, it 
may well be that this quantity was disposed of in some such way. 
Two-thirds of his pine was, according to his testimony, and the pro- 
portion is likely to hâve held good as to hemlock and other woods. 
It is true that the bankrupt does not say so, but the inference may be 
fairly drawn even if he does not. The other alternative — that he is 
concealing this part of his property, or has made away with it fraudu- 
lently — is not to be assumed without something more definite to support 
it than we hâve. It would not hâve been difficult to hâve prosecuted 
inquiries at the différent yards where this lumber was said to lie, which 
would hâve unquestionably developed whether any such disposition had 
been made of it. But without any investigation of that kind, so far as 
appears, the discrepancy in figures is ail that is relied upon, which does 
not seem, under the circumstances, to be enough. 

The explanation with regard to the pine lumber — made a separate 
item, and put in at $3,000 — is that there was about 150,000 feet of it, 
a part of which was at James' Mill, Lanesboro, and another lot at Ben- 
nett's. As already noted, two-thirds of it was disposed of, according to 
the bankrupt, before he failed, and of the rest a part, at least, was found. 
Some also had gone the way of much of his other property of disposa- 
ble character as security to C. W. Deakin. An attempt was made to 
show that there was a considérable margin in the latter, which the bank- 
rupt, through his brother, tried to get the benefit of since the adjudi- 
cation. But the évidence in that direction did not come up to expecta- 
tion, and was withdrawn. The incident, however, is suggestive, so 
far as it goes, for it proves that the bankrupt had no covertly reserved 
interest in the property which he had transferred in this way, or else 
he would not hâve needed the help of another to get it back. 

Five hundred tons of bark, valued at $1,500, was also claimed in the 
statement, and, as none was found by the trustée, nor accounted for by 
the bankrupt in his testimony, I was inclined at first to feel that the 
subject had not been cleared up as it should be. But the bankrupt was 
not asked to explain the item, and was entitled to hâve his attention 
specifically called to it if anything was intended to be made of it. 
I suspect also that this, like the timber, was a mère expectancy ; not 
that he had any such quantity of bark in his hands, but that he calcu- 
lated to get it when he came to eut and strîp his timber. Somewhat 
confirmatory of this idea, it will be recalled that he put a value of 
about $1,000 on the bark which was reserved to the owners on the 
Deakin and Hall lots, wherè there was supposed to be about 2,000,000 
feet of timber; and at the same ratp $1,500 would not be far out of 
the way as the value of that which he was to get f rom his other con- 
tracts. 

The props are about in the same situation as the bark. The bank- 
rupt claimed to hâve 400 cars worth $4,000; while according to his 
présent testimony he only had from 80 to 100. A few were found by 
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the appraîsers, and sold by the tfUstée, and this may be taken as ail that 
wer^ îèft VJndisposed of at that time. Like much of that which the 
bankrùpt rblîed on, the rest, if anywhere, were "in the woods." 

Theré is no controversy over the odds and ends which remain, but 
they are not tb be altogether left eut of sight. The principal item 
among them is the real estate, valued at $15,000, subject to a mortgage 
of $4,000, and consisting of six différent pièces of property. One of 
thèse was disposed of by the bankrupt for $1,200, a month or two be- 
f ore his failure, and the rest, when forced to a sale, were only sufficient 
to meet the mortgage and other liens. 

It is évident from this reviéw of the case that the objections to a 
discharge cânnot be sustained. No spécifie property is traced into the 
hands of the bankrupt, reliance— ^as aiready stated — being simply placed 
on the discrepancy between what he represented with regard to his 
estate and the meager showing now made. But his failure, and the 
complète dissipation of the little that he had, are readily accounted for 
upon natural grounds, and there is no occasion for giving them a 
sinister cast. Some of his business methods hâve been aiready com- 
mented upon, and there were others equally disastrous. According 
to his own déclaration, he began without any capital to speak of ; was 
led into far too many enterprises; tpok building contracts at such low 
figures as almost never to corne out whole ; had men employed on wide- 
ly séparate jobs, whicli he could not superintend personally and had 
no onetQ supervise ; not only borrowed money largely, and paid corre- 
sponding interest, but was compelled at the last, in order to keep going, 
to discount at a loss the seçurities in which he was paid. To this there 
could be hàrdly any other than the one end. 

Not satisfied, therefore, that any lawful grounds exist for refusing 
the bankrupt's application for a discharge, the objections are overruled, 
and the discharge is allowed. 



SELCHOW et al. t. CHAFFEB & SELCHOW MFa CO. 
(Circuit Cîourt, S. D. New York. November 17, 1904.) 

1. Tbade-Mabes—FobisiOn N4.ME os- Abticle. 

The wojrd "Parcheesi" cannot be monopollzed In the United States 
as a trâde-inark for a game Introduced from Indla, where It had long 
beèn known by a name slmllar in sound. , 

2. Same— ÙNtaib Compétition. 

Where, however, eoinpiàlnant Introduced the game Into this country 
85 years ago, and haa màde and sold It since that tlme under the name 
"Pareheesi," which h® also reglstered as a trade-mark therefor in good 
faith, a later manufacturer, which not only appropriated the name solely 
becatise it; had become lîpown and pppular through complainant, but also 
incorpbrated complstlnant's name in its own corporate name without any 
apparent reason thertefor except t6 decelve the public as to the orlgin of 
its goods, is chargeable wIth unfalr compétition. 

12. Unfalp compétition, see notes to Scheuer v. MuUer, 20 C C. A. 165; 
Lare t. Hartier & Bros., 30 C. 0. A. 378. 



SELCHOW V. CHAFFEE & 8ELCH0W MFG. CO. 997 

In Equity. The complainants seek to perpetually restrain the défend- 
ant from using the name "Parcheesi," an alleged trade-mark and trade- 
name of the complainants, and also from using the name "Selchow," 
in connection with games not manufactured or sold by the complainants, 
etc. 

See (C. C.) 118 Fed. 1023. 

Briesen & Knauth, for complainants. 
A. Bell Malcomson, for défendant. 

RAY, District Judge. The complainants compose the firm of Sel- 
chow & Righter, which firm is, and for many years has been, engaged 
in the manufacture and sale of toys, gumes, etc., including a game called 
by them and others "Parcheesi." The défendant is an incorporated 
company of New Jersey, and at the time of the commencement of this 
action was, and for some months had been, engaged in manufacturing 
games, etc., including this game of parcheesi. It is conceded that no 
one bearing the name of Selchow has ever been connected with défend- 
ant company, although one Selchow, a son of complainant Selchow, 
was once connected with a firm or company engaged to some extent in 
manufacturing the game in question for the complainants. That firm 
or company failed, and was sold out by the sheriflf. It is shown that 
the person who organized the défendant company purchased what was 
purchasable of the property of that insolvent company. The défendant 
company was then formed, but, as stated, no one by the name of Sel- 
chow is interested therein as incorporator, stockholder, director, or 
otherwise. The name "Patcheesi" or "Parcheesi" has been applied to 
this game since 1869 by complainants and their predecessors and as- 
signors, and the purchasers of and dealers in this game hâve corne to 
recognize it, when marked or labeled "Parcheesi," as the game man- 
ufactured and sold by complainants. The complainants do not assert 
the exclusive right to manufacture and sell the game (the board and 
means for playing it), for they concède others hâve been and are right- 
fuUy making and selling it under other names; but they do assert that 
they hâve the exclusive right to the use of this trade-mark or trade- 
name "Parcheesi." The défendant company claims to hâve shown that 
this name "Parcheesi" is descriptive of the game, the name by which it 
was known in India both before and since it was brought to or intro- 
duced into this country. That the game (in substance the same) came 
from India cannot be doubted. The Hindoostanee name for it might 
be pronounced "Parchise," "Pucheese," or "Putcheesi," but not "Par- 
cheesi." It must be conceded that the sound is very similar. It is plain 
to this court, on a careful Considération of ail the évidence, that com- 
plainants or their predecessors made up this particular name merely as 
a changed form of the sound or pronunciation of the Hindoostanee 
name of the game. It is similar to the old name, and is to that extent 
only descriptive of the game. As early as March 17, 1874, Elisha G. 
Selchow registered in the United States Patent Office under the act of 
Congress approved July 8, 1870, the word "Parcheesi" as a trade- 
mark "to dénote a particular game manufactured and sold by me." 
He says : "What I claim and désire to secure by registration is the 
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Word 'Parcheese' when used as a trâde-mark to desigilate a game, sub- 
stantîaîl}»' as describedi" The firm of Selchow & Righter, the com- 
pMMïits, was fOrmed, and they manufactured and sold the game, in- 
cluding the board, etc., on which it is played, having printed on the 
diagram for playing the game and on which it is played (that diagram 
being on the board) the words "Parcheesi, Patented March 17th, 1874," 
and this was continued for about 17 years. As a registration of a trade- 
mark that registration of 1874 was of no avail, except so far as it gave 
actual notice of a claim to the word, as that act was pronounced un- 
constitutional. See Trade-Mark Cases, 100 U. S. 83, 35 L. Ed. 550. 
May 30, 1890, said Elisha G. Selçhow made a new registration under 
the act of Congress approved March, 3, 1881, c. 138, 21 Stat. 502 [U. S. 
Comp, St. 1901, p. 3401],,: In the Statement of such trade-mark registra- 
tion he s*y s, among other things : 

"I • * ♦ hâve adoptèd for my use a trade-mark for games played with 
boards, dlce, and countërs; and I do hereby déclare that the following is a 
full, clear, and exact spçc^fleation thereof: Thls trade-mark consists of the 
arbltràirlly seleeted word-symbol 'Parcheesi.' This has generally been ar- 
rangea as shôwn in the aCcoihpanyihg fac-simije — that is, prlhted, engraved, 
or otherWiseilroduced In érhamental letters upon a panel within a rectangu- 
lar-shaped label havlng ;a White baekground, being preceded by the words, 
arranged atioye the panel, 'A ! Royal Game of India,' and followed by the 
words, arranged in a curvedline below the panel, 'Popular Edition,' ail being 
inclosed by a suitable ornarhental border. The letters of the mark, the ac- 
companying words, the panel, and border are hère produced in black; but 
it is to be understood that the baekground of the label may be of any other 
color, and ithe words, the panel, and the border in a color contrasting there- 
with. For Instance, the l^adiground may be of blue and the panel and the 
words thereon In a golden-colored ink. The words preceding and following 
the mark abd'the panel upbn which it is produced may be changed or omitted 
and some othér words, designs, or characters substltuted therefor without 
altering my trflde-mark, th^ essentlal feature of which is the arbitrarily- 
selected ^çrord-symbol 'Parcheesi.' This trade-mark has been continuously 
used by rne Ih my business slnce on or about February 18, 1869. The elass 
of merehàhdisè to which this trade-mark is appropriated Is games and toys, 
and the partlcular descriptiîàh of goods comprlsed in said class upon which 
the trade»iparfe Is used is games played with boards, dice, and eounters. It 
is my custoni to prlnt the words upon labels which are applled to the boxes 
contaîning thé Implements of the game and upon the boards upon which the 
game is plajed; I may also use it in advertlslng my business." 

It is clèar that Selchow recognized and admitted the fact that the 
game carae from India, for the registration expressly states it to be "A 
Royal Game of India." This court is of the opinion that it ought to 
follow_ Dadirrian v. Yacubian et al., 98 Fed. 872, 39 C. C. A. 321, in 
disposing of the question whether or not the complainants could appro- 
priate the tiame "Parcheesi" as a trade-mark, and protect it by registra- 
tion. The game itself, with rto variation worthy of note, is, and for a 
long time béfore introduced into this country had been, made, played, 
and known in India., The foteign name was and is so similar to "Par- 
cheesi" that an Americart hearing the Hindoostanee name of the game 
pronounced inlndia would recognize it as complainants' game, and one 
only acquainted with the "game and its name as used by the Hindoo- 
stanees on hearing the name "Parcheesi" would at once recognize it. 
While something may be said on both sides of the question (see Mat- 
zoon Cases, Dadirrian v. Theodorian, 15 Mise. Rep. 300, 37 N. Y. Supp. 
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611; Dadirrian & Sons Co. v. Hauenstein, 37 Mise. Rep. 33, 74 N. Y. 
Supp. 709; Dadirrian v. Yucabian (C. C.) 72 Fed. 1010; Id., 90 Fed. 
812; Id., 98 Fed. 879, 39 C. C. A. 321; Dadirrian v. Theodorian, 84 
Hun, 296, 32 N. Y. Supp. 1141), it seems that a pèrson ought not to be 
permitted to introduce into this country an article of manufacture of 
any description, including a game such as is in question hère, and gain 
a monopoly either of the game, article, or name thereof, by registering 
its name as a trade-mark under our trade-mark laws, either using the 
foreign name or one so similar as to leave no doubt of the game or 
article intended on hearing the name pronounced or oh seeing it written. 
Should this be permitted, one introducing a foreign game or article 
into this country under its foreign name could, by registering that name, 
slightly varied perhaps, as a trade-mark, gain a monopoly as agairist ail 
persons who, ignorant of the prior introduction, should subsequently 
innocently introduce into this country and make and sell such article or 
game under its true name. Because the foreign name is known hère 
to but a few to-day does not signify it will not be known to hundreds 
to-morrow and thousands next week and tens of thousands next month. 
It is therefore held that the word "Parcheesi," as used and claimed by 
the complainants, is not a valid trade-mark. In describing it as "pat- 
ented" the complainants fell into a not uncommon error, sometimes 
found in law books or légal opinions where "registered" bas been con- 
founded with "patented." There was no intent to cheat or defraud. 

Coming, then, to the question of complainants' rights on the theory 
that défendant is so using the name "Parcheesi" as to cause confusion 
in trade and "palm off" its goods as the goôds of the complainants, 
we find more difficulty. It is évident that défendant bas supposed the 
complainants to hâve a valid trade-mark in the name "Parcheesi." 
They did not attempt to use the name until, as they supposed and assert 
hère, the patent or trade-mark had expired. It does not appear 
that others hâve used or attempted to use the name "Parcheesi." In 
making and selling the game others bave called it "India Chess." 
The complainants hâve built up an extCnsive and a lucrative trade in 
this game under this name "Parcheesi," and, as statèd, whqever sees 
or hears of the game parcheesi (referring to the board, etc.) at once 
recognizes it as a game or article manufactured and sold by the com- 
plainants. It is clear to this court that, if défendant is permitted to 
make and sell this game (meaning the board, diagram, etc., used for 
playing the game) under the name "Parcheesi," they will take away 
a part, if not a large part, of complainants' business to their great dam- 
age. That they intended so to do is plain, and they use the word 
"Parcheesi" not because it is the Hindoostanee or foreign nâme of the 
game, for they are compelled to concède it is not (although so very 
similar, as before stated), but because it is the name of the game given 
to it by the complainants, and whose enterprise in business bas caused 
it to become, under that name, a popular game, and an extensive article 
of commerce, from the manufacture and sale of which, under that name, 
large profits bave been and may be derived. It seems plain that to per- 
mit the défendant to make and sell this article under the name "Par- 
cheesi" will legalize a fraud upon complainants' rights. It is not in- 
tended to hold that défendant may not use the Hindoostanee name of 
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t|iis gameîn puttîng it on th^ market and selling it, for that every 
ohehas the right to do. The one who first introduces a foreign game 
or àrtidç under its true name cannot monopolize either the game or 
a.rtîcle or the name thereof, nor can such person, by slightly changing 
the ?ianiej prevent others lawfully making and selling the same game 
or article froiji selling it under its true name, for the alleged reason 
that it ressembles the name such person saw fit to give it when intro- 
ducing it. Such person so giving the article a new name closely re- 
sembling the true name may gain the exclusive right to his trade-name 
if such new name becomes such, but he cannot be heard to complain 
that the true name so closely resembles his name (the name given the 
article ;by him) as to lead to possible confusion, etc. It has corne to be 
settledf.law that one man shall not intentionally put up and sell goods 
of his manufacture under such a, garb and guise or name as to induce 
purchaçers and usef s to take and use or sell them supposing them to be 
the gpods made and sold by some other person or firm. If the doctrine 
has been pi slow growth, it has been, and is supported by common 
sensé and a désire to promote common honesty in dealing. 

In this case the défendant not only uses on its goods the name "Par- 
cheesi," whiph by common consent and long usage has come to signify 
goods of the complainants' manufacture, but has intentionally adopted 
a corporate name still iurther calculated to deceive, mislead, and con- 
fuse purçhasers (the public) into taking goods made by défendant when 
they desife and intend tp purchase those made by the complainants. 
Elisha G, Selchow registered the name "Parcheesi" evidently in good 
faith as a trade-mark for the game parcheesi. He re-registered it. He 
and John H. Righter, uqder the firm name "Selchow & Righter," hâve 
made and sold that gan^e under the name "Parcheesi" for years. It 
means a game or goods made and sold by them. The name "Selchow" 
has corne to be almost inséparable f rom "Parcheesi." Why has the de- 
fendant corporation put t!}e name "Selchow" into its corporate name? 
Because it; has a. place of business at Selchow, or a corporator, stock- 
holder, or ofi&peir, of that pâme ? Clearly not. But for the reason that 
Ëlisha G. Selchow registered ithe name "Parcheesi," and has, with 
another, built up.the trade befpre described, and because it was désirable 
and intended tp giye the ip^pression to the trade and business world that 
goods madejand sold by défendant are those made and sold by complain- 
ants. . ;yi.,; 

;A carefuliexamination of ail the évidence fails to disclose any reason 
for the use byi idefendant ,of the word "Parcheesi" as designating its 
goods, or pf i^he name "Selchow" in the corporate name, except to con- 
îuse thp pujjlic,; and enableit to gain the market and trade built up by 
çpmplainanb. pefendgjjitis clearly guilty of unfair compétition in 
jtrade, and the complainants, are entitled to a decree restraining the use 
m défendant of the word, or name "Parcheesi" and of the name "Sel- 
-diow" in the name of the firm, and also for an accounting. 
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SMITH V. HEINLBIN et aL 

JEKYIiL V. SMITH. 

(District Court, S. D. New York. Oetober 6, 1904.) 

1. Shippino— Chaeteb to Caery Mahogant Logs— Retosal to Takb Caboo 
Offered. 

Evidence consldered, and held to establlsh that a cargo of mahogany 
logs tendered for loading to a schooner unûer a charter were not of un- 
usual size in the trade, and that the refusai of the master to take any 
except smaller logs selected by hlm was not justifled, and rendered the 
vessel llable to the charterer In damages, whether such refusai was due 
to the unsuitableness of the vessel for the service for whlch she was 
chartered or to her want of proper tackle for loading. 

In Admîralty. 

MacFarland, Taylor & Costello, for John S. Smith. 
Hotchkiss & Barber (Joseph B. Handy, advocate), for Jekyll and 
Heinlein et al. 

ADAMS, District Judge. The first of the above entitled actions was 
brought by John S. Smith, the master and part owner of the schooner 
J. L. Nelson to recover the sum of $2,000, besides port charges, for 
transporting a cargo of mahogany logs from Puerto Barrios, Guate- 
mala, to New York City by said schooner in May, 1903, under a charter 
party dated February 18, 1903, made between Smith, as part owner 
and master, and Eggers & Heinlein, of New York. The second action 
was brought by the owner of the logs against Smith to recover the dam- 
ages sustained by him in conséquence of the master's refusai to receive 
and transport ail of the logs offered. 

The schooner at the time of the exécution of the contract was in 
Boston, under the charge of the libelant Smith. The charter provided 
for "a full cargo under and upon deck of cedar *°^ or mahogany or 
other lawful merchandise," to be paid for in a lump sum, with port 
charges, &c., upon discharge of the cargo. It further provided : 

"Vessels capaclty guaranteed 400 tons 40 c. f. actual contents mahogany, 
If vessel can not take the 400 tons aforesaid if tendered by shipper, charterers 
to hâve a corresponding réduction. No logs to be eut wlthout written consent 
of charterers or agent." 

The schooner proceeded to Puerto Barrios and was there tendered 
a quantity of mahogany logs, a portion of which she received, rejecting 
the remainder because it was contended, they were too large for her 
loading hatch. Not being furnished with a complète load of logs in 
sizes to suit the master, she sailed partly loaded and having' delivered 
the logs she carried, freight being refused, an action was brought by 
Smith to recover the full amount of $3,000 and charges. The cargo 
that was left was brought by the steamer Arcadia and the consignées 
declined to make any payment on the grûund that the vessel had failed 
to perform her agreement and the owner Jekyll had suffered damages 
in conséquence amounting to more than any benefit received from the 
transportation of the logs the vessel did carry. The second action was 
brought to recover the damages alleged to hâve been sustained through 
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the schooner's refusai to carry the logs tendered, saîd to amount to 
$2,000. 

The controversies tum upon the question whether the vessel was 
justified in refusing the logs. 

After a careful considération of the testimony, I conclude that she 
was, not. , By^ resort to a proper method of loadirig, including the possi- 
ble rernoval of one of the vessel's stanchions, which could hâve been 
donc without substantial injury to her, a sufficient quantity of the legs 
cotild hâte been taken in the hold through the loading hatch to hâve 
prdperly filled the vessêl and given opportunity to shore up the deck 
so that thé! renlainder of the tendered logs could hâve been brought 
to New York in accordance with the contract. But this was not donc. 
The master absolutely rejected some of the large logs in the very be- 
ginning and loaded his vessel with the smaller ones, selected by him, 
so that no room was left under the hatchway for the proper handling 
of the larger logs, which rïiight, with care and the use of proper appli- 
ances; hâvSe been loaded without détriment to her. He was doubtless 
influenced by the insufficiency of his tackle, though he did not finally 
put it upon that ground but the size of the logs. In the beginning, 
however, he said he had no blocks or falls large enough to hoist logs 
of the size tendered, but it was his duty to hâve provided the vessel 
with what was necessary. , He was apparently ignorant of the require- 
ments of . the trade and the vessel's contention is based upon what is 
called' "ordinary" logs, which it is said those tendered were not but 
excessive il? size. The testimony, however, tends to show that the logs 
were^not of.an unusual size but what might hâve been expected from 
the chaiacter of the trade. It was, therefore, the vessel's duty to take 
them. Thè owner of a vessel iis bound to see that she is seaworthy and 
suitable for the service in which she îs to be employed. Work v. Leath- 
ers, 97 U.. &. 379, 24 X,. Ed. 1012. If thèse logs were of the ordinary 
commercial character in siZe and weight, as I find, then the vessel had 
no excuse for failing to take them, and the charterers and the owner 
of the logs, through them, are entitled to the damages sufïered because 
she did not do so. i 

Decree dismissing the libel of Smith and sustainingthat of Jekyll, 
with anqrder of référencé. 



In re HOWLEY-DRESSER CO. 

tl)lstrlct Court, S. D. New York. September 13, 1904.) 

1. BANKÈtrpTOT— Peopeety Passinq to Tbustee— Copteight. 

A. copyright for a publication held under an absolute assignaient from 
the autïior to the assignée, his successors and assigna, la property o£ the 
assignée, which passes to his trustée In banliruptcy. 

In Bankruptcy. 

Hays & Hershfield, for Théodore F. Morse, petitioner. 
Henry Lesser, for receiver. 

HOLT, District Judge. This is a motion that the receiver exécute 
and deliver to Théodore F. Morse an assignment of the copyrights 
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held by the bankrupts of certain songs composed by Morse. The itiov- 
ing party relies on the case of Re McBride & Co., 133 Fed. 285, 
12 Am. Bankr. R. 81. In that case the bankrupt held the record title 
to certain copyrights under an agreement by which it agreed to publish 
the copyrighted books. The agreement contained provisions that upon 
any failure to perform the agreement ail of said copyrights should re- 
vert to and become the exclusive property of the author, who in that 
event had an option to purchase the plates used at a fixed price, and also 
contained a provision that no assignment or transfer of any interest in 
the copyrights should be valid unless made with the written consent of 
the author. I think, in that case, the contract amounted, in substance, 
to an agreement for the publication of the book, the publisher having 
no right to transfer the copyright, and the author retaining the right 
to take it back if the particular publisher chosen did not continue the 
publication. It was held in that case that the contract involved personal 
trust and confidence, and that it could not be assigned to another by the 
trustée in bankruptcy without the author's consent. By the contract in 
this case there was an absolute and unqualified assignment of the copy- 
rights to the bankrupts and their successors or assigns. I think it clear 
that in such a case the copyright is a part of the bankrupts' property 
which passes to the trustée in bankruptcy. The bankrupt act (Act 
July 1, 1898, c. 541, § 70, 30 Stat. 565 [U. S. Gomp. St. 1901, p. 
3451]) expHcitly so provides. It has been so held under previous bank- 
rupt acts. Lowell on Bankruptcy, § 318 ; Drone on Copyright, p. 332. 
The question always is in such cases whether the agreement is merely 
an arrangement to publish under the copyright or an actual transfer 
of the copyright. Reade v. Bentley, 4 Kay, & John. 656. 
Motion denied. 



In re HEEBNER et al. 

(District Court, B. D. Pennsylvanla. November 7, 1904.) 

No. 1,842. 

1. Bankbuptct — Exceptions to Distribution — Time foe Filing. 

Exceptions to a proposed distribution of a bankrupt estât© mtist be 
filed before tlie final decree of confirmation is entered, and exceptions, 
and a pétition for review based thereon, not flied until after such con- 
firmation and after the final dividend has been distributed in accordance 
therewith, will not be considered. 

In Bankruptcy. On certificate from référée. 
R. Albert Freiler, for exceptant. 

J. B. McPHERSON, District Judge. The question that is at- 
tempted to be raised by this certificate is not properly before the court. 
The f acts are as f ollows : The trustee's account was confirmed by the 
référée on August 27, 1904, and a dividend sheet, deducting commis- 
sions and fées and distributing the balance among creditors, was pre- 
pared on September 10. On September 12 a notice was sent to each 
créditer, announcing the déclaration of the dividend, and stating that 
if no exceptions to the distribution were filed on or before September 
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24 the distribution would be confirmed absolutely and the divîdend 
would be paid by the trustée on September 27. No exceptions having 
been filed, the distribution was confirmed absolutely on September 26, 
and several days afterward the money was paid out by the trustée. On 
October 7 exceptions to the distribution were filed by two of the cred- 
itors, objectjing to the fées of the référée, and on the same day a péti- 
tion for review was presented under gênerai order 27 (89 Fed. xi, 33 
C. C. A. xxvii). On the same day the référée granted the pétition, and 
on October 8 certified the same to the court for décision. 

As I hâve already intimated, the course of proceeding adopted in this 
case is at variance with the well-established practice in this district, 
which requires that exceptions to a proposed scheme of distribution 
must be filed before the final decree of confirmation is entered, and can- 
not be considered without spécial allowance if they are filed afterward. 
See Equity Rules (Sup. Ct.) rule 83 ; (C. C.) rule 9 ; Rules at Law (C. 
C.) rule 4 ; Id, (D. C.) rule 23, § 1 ; Rules in Admiralty (D. C.) rule 
59. The reasons in support of the practice are obvions. Objections 
to a proposed distribution should be made while the schedule is still 
pending, in order that th«; final decree may dispose of ail contested mat- 
ters, and may make a complète distribution of the fund. Otherwise, 
as in the présent case, there might be two decrees (and situations which 
would require more than two are easily conceivable), with their attend- 
ant inconvenience and expense. Moreover, the practice adopted by the 
présent petitioners is in plain violation of the rule of évidence that pré- 
sumes conçlusively the correctness of a final decree ; for it seeks to 
attack such a decree, although it is still standing upon the record un- 
opened and unreversed. It is only fair to the référée, also, that he 
should hâve an opportunity of hearing the objections to his proposed 
distribution, and of correcting what may be erroneous before he enters 
the final order of confirmation, and it is the right of the other creditors 
to be informed in proper season of such objections, in order that they 
may take such action thereon as they see fit. So far as appears, no other 
creditors thah the petitioners hâve had notice of the pending exceptions, 
or an opportunity to argue the questions raised thereby. 

In accordance with thèse views, the exceptions to thç distribution and 
the pétition for review are dismissed, at the côsts of the excepting 
creditors. 



PARR et al. V. UNITED STATES et al. 
(Circuit Court, D. Oregon. October 20, 1904.) 

No. 2,844. 

1. INDIANS— StJIT TO RECOVEB AXLOTTED LANDS — JURISDICTION AND PARTIES. 

The Jiirisdlctlon of sults . by Indians, involvlng thelr right to lands 
allotted under any law or tréaty, conferred on the circuit courts of tlie 
United States by Act Aug. 15, 1894 (28 Stat. 305), as amended by Act 
Feb. 6, l90r (31 Stat. 760), is exclusive, but in ail such actions the United 
States miist bè madë a pârty défendant as therein provided. 

In Equity. Suit by Indians to recover an interest in allotted lands. 
On demurrer to bill. 



J. 8. APPEL SUIT & CLOAK CO. V. BAGGOTT. 1005 

R. J. Slater, Charles H. Carter, and J. H. Raley, for plaintiffs. 
John H. Hall, U. S. Atty., for défendant the United States. 
H. J. Bean and James A. Fee, for défendant John Damon. 

BELLINGER, District Judge. In this case there was an allotment 
to Maggie Damon. John Damon was the husband of the allottee. 
Thereafter the Damons legally adopted Ellen Parr. Maggie Damon 
subsequently died, leaving, surviving her, her husband, John Damon, 
a son, Isaac Gober, a daughter, Rosa Gober (now Rosa Parr), and the 
adopted daughter, the complainant Ellen Parr. Thereafter Isaac 
Gober died, leaving as his only heirs said Rosa and said Ellen, the 
plaintiff, who claims one-half interest in the allotted lands. John 
Damon, the husband, is in possession, collecting ail the rents and profits, 
to the exclusion of both Rosa and Ellen. Rosa claims to be entitled to 
the whole thereof. 

In this case, as in the others, in order that any decree shall be ef- 
fective, the United States must be made a party in the suit, and this 
can only be donc in pursuance of the authority conferred by the act of 
1894 (28 Stat. 305), as amended by that of February 6, 1901 (31 Stat. 
760). There can be no proceeding of the character in question other 
than that provided for by the acts of Congress referred to. The juris- 
diction conferred by those acts is exclusive in courts of the United 
States. The demurrer is overruled. 



J. S. APPEL SUIT & CLOAK CO. v. BAGGOTT et aL 

(District Court, E. D. New York. November 9, 1904.) 

1, Reuoval of Causes— Divebsitt ov Citizenship. 

A suit brought In New York by a nonresident against a cîtlzen and 
résident of New York and a citizen and résident of New Jersey — service 
being made on both In New York — is not removable by either défendant 
on the ground of dlverslty of citizenship; the flrst belng precluded by 
hls résidence in the state, and the second because the suit could not hâve 
been begun In the fédéral court In New York against him by service made 
in that state. 

On Motion to Remand to State Court. 

S. S. Myers, for plaintiff. 
Baggott & Ryall, for défendants. 

THOMAS, District Judge. The plaintiff résides în the state of 
Colorado, Baggott résides in the state of New York, and Ryall in the 
state of New Jersey. Both were served with the summons and com- 
plaint in the borough of Manhattan, in the Southern District of New 
York. The action was removed to this court upon the pétition of Ryall 
and the consent of Baggott. The cause of action is for libel published 
in the state of New York, signed by défendants under the name of 

If 1. Diverse citizenship as a ground of fédéral jurlsdlction, see notes to 
Shlpp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. G. A. 298. 

See Courts, vol. 13, Cent Dig. i 813 ; Eemoval of Causes, vol. 42, Cent Dlg. 
(89. 
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"Baggott & Ryall," ilj.the ccairso pi business in which they were en- 
gaged as copartnérs. 

Under the remoy?.! act, Baggott,, not being a nonresi'déht, could not 
remove the action to this court. Martin v. Snyder, 148 U. S. 663, 13 
Sup.Ct.J06, .37 L. Ed. 602. The act so provides. The suit could not 
ha^ç .been begun in the fédéral court against Ryall, a résident of New 
Jersey, by service uppn him in the state of Nev^r York. Smith v. Lyon, 
133 U< S, 315, 10 §up. Ct. 303, 33 L. Ed. 635. Hence there can be no 
removal as to him. The rule vi^ould be différent as to an alien. Bowers 
V. Atlantic, G. & P. Co. (C. C.) 104 Fed. 889; In re Hohorst, 150 U. S. 
650, 14 Sup. Çt. 2S1, 37 L. Ed. 1311. 

The action should be remanded. 
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INTERNATIONAL POSTAL SUPPLY CO. OF NEW YORK v. BRUCE 
et al. (Circuit Court of Appeals, Second Circuit. August 3, 1904.) No. 72. 
Appeal from the Circuit Court of the Ûblted States for the Northern District 
of New York. Louis Marshall, for appellant Before WALLACE and LA- 
COMBE, Circuit Judges. 

PER CURIAM. Decree of Circuit Court (114 Fed. 509) afflrmed. 



McCABE V. AMERICAN WOOLm CO- (Circuit Court of Appeals, First 
Circuitt- ; ^pvember 3, 1904.) No. 532. In Errer to the Circuit Court of the 
United StafeS for tbe District of MaSsadiusetts. Before COLT, Circuit Judge, 
and ALDRiCH and :RIÏ0WN, District ïudgea. 

PER ClIBIAMi We agrée with the reasonlng and conclusion of the Circuit 
Court (124 Fed. 283), and upon the grounds set forth in the opinion of that 
court its judgment is afflrmed. The judgipent of the Circuit Court is afflrmed, 
and the défendant In error recovers its costs of appeal. 



REMBBBT ROLLBR COMPBESS CO. v. AMERICAN COTTON CO. (Cir- 
cuit Court of Appeals, Fifth Circuit. October 12, 1904.) No. 1,289. Appeal 
from the Circuit Court of the United States for the Eastern District of Texas. 
On pétition for rehearing. For former opinion, see 129 Fed. 355. Before 
PARDEE, Circuit Judge, and SPEER and NEWMAN, District Judges. 

PER CPRIAM. IJo one of the Judges who partlcipated in this décision 
having àskçd for à rehè^rlng, and being fully satisfled with our former de- 
cree In the case, the pétition for rehearing Is denied. 



NORCROSS V. SOCIETY OF LYING-IN HOSPITAL OF NEW YORK. 
(Circuit Court, S. D. New York. October 6, 1904.) Motion for Further Bill 
of Partieulars. F. L. Oràwford, for the motion. Jno. C. Walt, opposed. 

LACOMBE, Circuit Judge. The plalntlfC should amend his so-called sup- 
plemental account, so as to include a référence by number to the items on bill 



MEMORANDUM DECISIONS. 1007 

of partlculars whlch are Ineluded In paragraph 4 and In paragraph 13 of the 
second cause of action ; and also so as to make such supplemental account a 
"further blll of partlculars," whlch, like the original biU of partlculars, may 
be effective In llmltlng testimony upon the trial. Upon his doing so, he 
may enter an order denylng motion for further blll of partlculars, upon the 
condition that plaintlff shall not hereafter, no matter what may be the state 
of the proof, make any motion to Increase the amount of damages sought to 
be recovered In this action beyond the sum of $115,223.27 in ail, with Interest 
and costs. 



UNITED STATES v. SMITH & SONS CARPET CO. (Circuit Court, S. D. 
New York. June 1, 1904.) No. 3,433. Appeal from a décision of the Board 
of United States General Appralsers. G. A. 5443, T. D. 24,721. Charles Du- 
ane Baker, Asst U. S. Atty. W. Wickham Smith, for importer. 

TOWNSEND, Circuit Judge. The décision of the Board of General Ap- 
pralsers is alBrmed, on the authority of United States v. Lahey & Duncan 
(a C.) 132 Ped. 181, the opinion in whlch is filed on this date. 



•WILOKB V. UNITED STATES. (Circuit Court, S. D. New York. June 1. 
1004.) No. 3,386. Appeal from a décision of the Board of United States Gen- 
eral Appralsers. G. A. 5437, T. D. 24,460. Howard T. Walden, for Importer. 
Charles Duane Baker, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. This case is controlled by the décision In 
Crucible Steel Co. v. U. S. (C. C.) 132 Fed. 269. It appears from an examlna- 
tion of the testimony that there is nô évidence to support the flndlng of the 
board that the steel In question had been brightened. The décision of the 
Board of General Appralsers Is reversed. 



End of Cases in Vou 183. 



